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XLII. Proceedings in Parliament upon the CASE of Jay and Tornam; and the Defence made by DD 
Sir Francis Pemberton, and Sir Thomas Jones, for their Judgment given therein, 1 Will. & S 


Mariz, 1689, E O AM. a , „ CE; 2 
0 * GO! 4 2 3 


. 2, 2-4. Z. Aae, His 
An 2 2 141-4 PO L277, 7 EAA THI F 
R. Topham, Serjeant, ending the Houſe, havk y fis e- cond, GA ard rea A was an Adior PHE) 
ha 


1. 2 AM t. e 
tition complained, That he had been a great Sufferer by ſeve- | 


brought by one Fay againſt Mr. Topham, that then was, and now is, Ser- Fat, a 
ral Proſecutions at Law for executing the Orders of the 


jeant of the Houſe of Commons. To which he pleaded, That what he . 
Houſe; and that having pleaded thoſe Orders to the Juriſdiction of the | did was by Order of the Houſe, and this he pleaded to the Juriſdiction of 1 
Court of King's-Bench, his Pleas had not been allowed, but Judgment | 


was given againſt him: The Houſe referred the Examination and Conſi- 
deration of this Matter to the Committee of Privileges. Accordingly the 
Committee met and examined the Matter, 

8 | Sabbati 6 Fulii, 1 Will. & Mar. 

Col. Byrch reported the Fact as it appeared to the Committee, with the 


Opinion of the Committee thereupon, with which the Houle agreed, in 


theſe Words : 
* Rejolved, _ 

4 That the Houſe doth agree with the Committee, That the Judgment 
« given by the Court of King's-Bench in Eafter Term, 34 Car. II. 
« Regis, upon the Plea of ohn Topham * the Suit of John Jay) to the 
<« Juriſdiction of that Court; and alſo t 1 given againſt the 
« ſaid Mr. Topham, at the Suit of Samuel Verdon, Fohn Hiliard, Thomas 
« Staples, Richard Blyth, Fobn Nelſon, Thomas Herbert, Nathaniel Rea- 
<< ding, and Richard Harneage, are illegal, and a Violation of the Privi- 
“ leges of Parliament, and pernicious to the Rights of Parliament.“ 


The Houſe being informed, That Sir Francis Pemberton and Sir Thomas 
Jones were Judges of the King's-Bench at that Time, ordered them to 


attend upon M edneſday next following, 

19 Mercurii 10 Fulii, 1689. 8 

The Houſe being informed, That Sir Francis Pemberton and Sir Thomas 
Fones attended, purſuant to the Order of the Houſe; Sir Francis Pember- 
ton was firſt brought in, and Mr. Speaker ſpoke to him to this Effect: 

Mr. Speaker. I he Houſe has been grain, there was an Action 
brought in the King's-Bench in Zafter Term, 34 Car. II. by one Jay 
againſt Serjeant Topham. To which Action he pleaded the Juriſdiction of 
this Houſe ; and that it proceeded to a Demurrer, and the Plea was over- 
ruled by you as Chief- Juſtice; ſo the Houſe has ſent for you to know upon 
what Ground you did it, 7 85 

Sir Francis * Sir, I know nothing of this Action, I have been 
out of the Court now fix Years this Vacation. If I ſaw the Pleadings, 
it may be I might give you ſome Accountrof it, but I cannot remember 
ſo many thouſand Actions as were brought at that Time, But if you will 
let me know what the Charge is, I do not doubt but I can give you a good 
Account of it. You ſay, Sir, he pleaded the Juriſdiction of this Houle, 

Mr. Speaker. That is, there was a Plea to the Juriſdiction of th: Court 
of King's-Bench, That it was done by Order of this Houſe ; ſo it con- 
cerns the Juriſdiction of this Houſe, 

Sir Fran:is Pemberton. This is quite new to me, for I know not what I 
was ſent for. You were pleaſed to ſummon me to attend, but I did not 
know for what, nor do I remember any ſuch Action brought by 7h; I 
remember only an Action was brought by + Verdon againſt Topham. And 
] remember there was a Motion made to us for a new Trial in the Caſe, 
where there was 500 /. Deng given. And we did give them a new 
Trial, for we thought it monſtrous and unreaſonable Damages. 

Mr. Speater. There were ſeveral Actions brought, but that which the 
Houſe would be informed of, is the Action that was between John Jay and 


Fehn Topham. | | 
Sir Francis Pemberton. Under Favour, I can ſay nothing to this Action; 


| but this I can ſay, if the Defendant ſhould piead he did arreſt him by the 


Command of this Houſe, and ſhould plead that to the Juriſdiction of 
the Court of King's-Bench (I can ſay nothing to this particular Action, 
but) 1 think, with Submiſſion, I can ſatisſy you, that ſuch a Plea ought 
to be over-ruled, and I take it, the Law is very clear as to this; but as to 
what is laid to my Charge, with reſpect to this particular Action, if you 
pleaſe to give me ſome Time to Jook into the Records of the Court, 

Mr. Speaker. The Houſe will conſider of it, if you pleaſe to withdraw, 


and then give you their Reſolution. 


Sir Francis Pemberton withdraws. 
Sir Thomas Jones breught in. 
Mr. Speaker. Sir Thomas Fones, the Occaſion the Houſe ſent for you is 
this: They have been acquainted, that in the Time of King Charles the 


the Court of King's-Bench at that Time; they deſire to know if you gave A SPACE . 
Wwe, 


the Judgment, and upon what Reaſon ? 3 55 
Sir Thomas Jones. Tis ſo long ago I do not remember it, 'tis above 
ſeven Years ago; and I had not Notice at all of the Cauſe I was com- 
manded to attend you upon; whether I did give any ſuch Judgment or 
no, it will appear by the Record itſelf. | | 
Mr. Speaker. We have examined the Officers, and they give us an 
Far That Sir Francis Pemberton was Chief Juſtice, and you another 
udge then. | | 
Sir Thomas gs I was a Judge of the Court at that Time, but I can- 
not certainly ſay, we did give Judgment to over-rule the Plea ; I hope, if 
we did, it was according to Law. ; 


Mr. Speaker. Well, Sir, you may withdraw, if you pleaſe, 


$ir Thomas Jones withdraws. 

| bir Francis Pemberton brought in again. 

Mr. Speaker, Sir Francis Pemberton, the Hob ſe took Notice when you 
were in before, you ſaid, when an Order of this Houſe was pleaded to the 
Juriſdiction of the King's-Bench, you conceived by the Law it ought to 
be over-ruled ; and that you could give thoſe Reaſons that would fatisfy 
the Houſe it was ſo; they expect you ſhould give them now. 92 
Sir Francis Pemberton. Mr. Speaker, as to this Queſtion concerning this 


\ 


particular Cafe I know nothing, I know not what the Pleading was. 


Mr. Speaker. The Houſe does not expect any Thing of your Anſwer as 
to this particular Caſe ; but you feemed to make your Aſſertion general, 
ny therefore they deſire to hear what you can fay as to your general Aſ- 
ertion. | | 

Sir Francis Pemberton. To ſatisfy the Houſe of all together, I would 
defire to look into this particular Caſe; for I do not know whether I was 
Judge or not then: If they will give me ſome "Time, 1 will give them an 
Account of the whole, | | 

Mr. Speaker. The Houſe expects to have ſome Account now of what 


| you ſaid, that a Plea to the Juriſdiction of the Court of King's-Bench 


1 to be over- ruled. 
ir Francis Pemberton. If they pleaſe, fince they charge me with thi 
particular Caſe, I will anſwer to the whole together. | 

Ar. Speaker. Well, Sit, if you pleaſe to withdraw. 


Sir Francis Pemberton withdraws, 
He is brought in again. 


. 


Mr. Speaker. Sir Francis Pemberton, the Houſe did take Notice that you 


did affirm here, that if an Order of this Houſe was pleaded to the Juriſ- 
diction of the Court of King's-Bench, that it ought to be over-ruled, 
and that you take the Law to be clearly fo, and that you thought you 
could ſatisfy the Houſe in that Point. This is a general Aſſertion, and 
they require nothing as to the particular Caſe ; but they do require you, 
that you would give them your Reaſons why you maintain this Opinivn, + 

Sir Francis Pemberton. I he Queſtion that was put to me by yourſelf 
was a new Queſtion to me: I heard nothing concerning it; nor did I 
know what it was that would be put to me. I did tell you my preſent 
Apprehenſions of the Caſe For put; I did not ſpeak of an Order of the 
Houſe in general, but the Order that was in this Caſe, of the Order of 
taking him into Cuſtody : That was the Queſtion propoſed to me. I had 
no Reaſons to ſpeak of the Orders of the Houſe in general, I can give ng 
Account of them; but 'tis quoad hoc, Whether the Order for taking him 
into Cuſtody was pleadable to the Juriſdiction ? I did apprehend by the 
Law it was not plesdable: If I was underſtood in any other Senſe, I beg 
your Pardon, for I ſpake it quoad hac. The Caſe of Fay 'tis, I think, 
which was, It being the Order of the Houſe to take him into Cuſtody, 
that being pleaded to the Juriſdiction of the Court of King's-Bench, whe- 
ther that ought to be allowed or no? Therefore if it be looked upon as if 
+ ſpake in general, | did not adapt my Words as I ſhould, but that is my 

eaning. | 

Mr. Speaker. T hat comes much to the ſame Purpoſe, under Favour : 
You ſay, an Order of this Houſe being pleaded in this particular Caſe to 
the Juriſdiction of the King's-Bench, that Order ought to be over- ruled. 


+ Vide Verdon's Caſe in Sir Tho. Jones's Reports, p. 208. 


Vor. VIII. 


15 Sig 
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Sir Francis Pemberton, I beg your 2 ß ae <a 

Bs Speaker Ay tbe d en 

Sir r It muſt be in Caſes of like Nature. I do not 


make ſuch a general Aſſertion, (but ſpeak as to this particular Caſe) I do 
not know how far that may go; and I hope the'Houſe won't _—_ my 


Opinion in that, I did not dream of it; we were upon this ing e Point. 
And I muſt tell you, I did not apprehend any ſuch Thing wou | 
ynto me. As to the Juſtification of this, I can't, by fa upon the ſud- 
den, be prepared with ſuch Reaſons as will ſatisfy the Houſe; if they put 
it upon me to tell my preſent Apprehenſions, tht is another Thing. 
7. Speaker. I belicve the Houſe will, be willing to hear your preſent 


Apprehenſions. 


Sir Francis Pemberton. That may be with ſome Prejudice to the Law, 


I only tell you my preſent Apprehenſions: If you will give me Time to 


give you my Reaſons, I will give you my Reaſons ag well as I can; but 
you cannot expect I ſhould be furniſhed with ſuch Reaſons now, as I may 
upon further Thought, - .- » 3 of SMBS 
I muſt premiſe this to you, That the Juriſdiction of this Houſe I do 
not take to be in queſtion, nor the Validity of their Orders. I think there 
is no Judge that underſtands himſelf, hut will allow-the Privileges of this 
Houle ; they are the Privileges of the Nation, and we are all bound to 
maintain them as much as any Member of the Houſe. EH 
- But the Queſtion is here now d modo. Tis agreed on all Hands, the 
taking him into Cuſtody is juſtifiable ; but the Queſtion is (de modo) 
whether pleadable by way of Juriſdiction, or in Bar? And therefore I do 
not look upon the Privileges of this Houſe as at all in Queſtion; I only 
ſtate what I apprehend the Caſe and Matter to be. If the Houſe preſs me 
to declare my preſent Opinion of it, I muſt deſire I . enlarge myſelf, 
if there be Occaſion for it; it can't be expected I ſhould be prepared to 
anſwer all Things. „ 5 | 
Mr. Speaker. There is no doubt the Houſe will not tie you up. * 
Sir Francis Ear. The Queſtion is of the Manner of pleading this 


Order of the Houſe; and the Queſtion is, Whether it may be to the Ju- 


riſdiction of the Court, or not? 1 | 8 
And, under Favour, 1 have always taken it, that ſuch a Plea could not 
be pleaded to the Juriſdiction of the Court, but 'tis a good Plea by way 
of Bar. Any Man that underſtands the Law of England, makes a'wide 
Difference between the pleading to the Juriſdiction, and in Bar: And I 
muſt tell you, that I take it, that nothing which is pleadable in Bar is 
pleadable to the Juriſdiction, there are ſcveral Manners of Pleading. The 
Vaſtification here is a proper Matter of Bar, and 'tis a good Juſtification ; 
but whether the Court ſhall be excluded their Juriſdiction, that they ſhall 
not know whether this be true or no, is the Queſtion ? For if this be 
pleaded to the Juriſdiction, there is an End of it. Whether Mr. Topham 
had ſuch an Order or not, can't be a Queſtion upon a Plea to the Juriſ- 
diction, for the Hands of the Court are tied up; and therefore whenever 
there is a Plea to the Juriſdiction, becauſe the Court cannot examine the 


Fact, they ſwear to their Plea, TY ; 

Now here 'tis allowed by all People living, I think no Judge ever de- 
nied it, that the Order of this. Houſe was ſufficient to take any one into 
Cuſtody. No Judge, I preſume, ever thought otherwiſe ; but if this be 
pleaded to the Juriſdiction here, the Hands of the Court are cloſed : So 


that whether he had ſuch. an Order or not, is not to be enquired of by the 


Court. But if it be pleaded in Bar, ſo 'tis a good Bar, and he will have 


as much Advantage as any, and all People muſt allow 'tis a good Bar. 
Therefore I would pray you that you would conſider, that in-this Caſe 
here is nothing of your Privileges, nothing of the Juriſdiction of this 
Court is called in queſtion, but only the Manner of making uſe of it. 
There are Acts of Parliament; he that does any thing under an Act of 
Par.iament, does it under as high an Authority, as he that acts under the 
Authority of this Houſe, for that is the Authority of this Nation. Yet in 
thoſe Cales, though you are tender that none be picjupices acting by 
that Authority, yet you have never made any Proviſion that it might be 
pleaded to the Juriſdiction. In the Cafe of the Commiſſion of Sewers, 
where they juſtify by your Authority, and the whole Nation's, though 

ou have lf noms them as beneficial a way of Pleading as can be, yet tis 
by way of Bar, not to the Juriſdiction of the Court. They ſay it is done 
by the Authority of the Commiſſion of the Sewers, but they do not 
1 5 it to the Juriſdiction, This J did in purſuance of the late Act for 
Sewers, and therefore you are to examine it no further. This never was 
allowed, nor the Parliament deſigned no ſuch Thing. 

In this Caſe, if Mr. Topham comes and pleads this by way of Bar, 
no Court will deny but it is a good Juſtification, he has anſwered to the 
Thing, and juſtified what he has done. Your Authority will be allow- 
ed; but the e an is, Whether this ſhall ſtop the Court that they ſhall 
not examine it? For any Man living may plead ſuch a Plea, Now the 
putting him to plead this by way of Bar, is only to ſee whether what he 
hath ended is true? As to all other Caſes, when you allow that where 
they do any thing in Proſecution of an Act of Parliament, they ſhall 1 
the general Iſſue in Evidence, this is by way of Bar, you do in no Caſe 
ouſt the Court of its Juriſdiction, The King's-Bench hath a general 
Juriſdiction to examine the Things that are done, whether fairly or not. 
This Plea is allowable, and ought to be allowed to any Action of Treſ- 
paſs to be brought. But, under Favour, I muſt ſubmit it to you: I take 
the Law to be manifeſtly plain, That by way of Plea to the Juriſdiction 
it cannot be, but it ought to be over-ruled, to put him to plead it by way 
of Bar, where he will have as full Advantage. This is my preſent Ap- 
prehenſion. 1 


Then Sir Francis Pemberton being withdrawn, a Queſtion was put for ad- 
jeurning the Debate, and it paſſed in the Negative; and the Houſe 
Reſolved, 2 

« That the Orders and Proceedings of the Houſe being pleaded to the 

« Juriſdiction of the Court of King's-Bench ought not to be over-ruled.” 

And Sir Francis Pemberton, and Sir Thomas Jones were ordered to attend 
again, to give what further Reaſons they could for the Maintenance of 
their Judgment, 


4 75 - 


d be put 


1 
5 
1 


| 


| 


F 


| 


| for ſome Miſbehaviour in this Houſe, againſt Sir 
They did there plead to the Juriſdiction of the Court, and there the Court 
over- ruled it. It is true, afterwards, upon the Return of King Charles II. 
there was a Writ of Error brought upon that Judgment, and Errors aſ- 
the n err was reverſed; but there 


8 
| 
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en eee dit brought in. Fi 2 
Mr. Speaker. Sir Francis Pemberton, the Houſe appointed you to attend 
formerly (but they have been prevented by other Buſineſs) to give the 
Reaſons of your Judgment int”. Fay & * 0 

Sir Francis Pemberton. Mr. Speaker, I his Ca 
pa and it was 9 by Jay againſt Tophapn, far arreſting and detain» 
ing him in Priſon by 


him 


of this Houſe, made in March 32 Car. II. (the Action is in the 34 in 
May) for taking of this Fay into Cuſtody, and to bring him to the Bar 


of the Houſe; and ſays, that by virtue of that Order he took him and 
detained him, with an Intention to bring him to the Bar of this Houſe. 


And this he pleads to the ſuriſdiftion of the Court, that the Court had 


OE IO it, nor ought further to examine this Matter. And 
t 


upon that there was a Demurrer, and upon the Demurrer it was by the 
Court agjudged, that he ſhould anſwer over ; that is, that he ſhould-plead 
in Bar of the Action: And this is all that I can diſcern by the Caſe. 


Now, Sir, as to the Reaſc 


Account we went in this Cafe. 
Juriſdiction of this Court, I conſidered, and could find no Judgment at 
all againſt the Juriſdiction of this Court in any ſuch Caſe, nor 
of this Houſe, or a | 
neareſt it, was the Caſe of Sir John Elliot, where there was an Information 


ſigned in the Lords Houſe, 


was no Error aſſigned in over-ruling the Plea to the Juriſdiction of the 


Court, but only this, that it was in the Body of the Information ſaid, 


That they did ſpeak ſome Wordsſin Parliament which the Court of King's- 
Bench could not try, becauſe by the Judgment of the Lords Houſe they were 
not cognizable at Law ; for the Members of this Houſe have al 
a Freedom of Speech here: And upon that Account it was reverſed, | But 


I muſt tell you, that in my Lord Yaughan's. Report he did allow, that as 


to the Miſcarriage that was alledged in laying Hands upon the Speaker; 


the Court of King's Bench had a Juriſdiction. Vide Vol. VII. 
And finding no Footſteps 
Houſe that could direct us, I did conſider then what was reaſonable and 


fitting to be done; I knew. we had a Juriſdiction in the Caſe of ſuch an 
Action as this is, and I found the Objection. againſt it was only one: 
That this Houſe was a ſuperior Court, of a higher Nature than the 


King's-Bench, and of a' greater Authority; and that the King's-Bench 
had gee, to do to inſpect the Actions of this Houſe, or to examine 
what was done by virtue of any Order of this Houſe. And then, on 


the other ſide, I conſidered, if the Courts of Law could not examine it, 


that there would be a Cauſe ſtruck off by a bare Allegation, without any 
more to do: For if we had no Cognizance of it, if we could not examine 
the Matters that were done in Purſuance of the Order of this Houſe, how 
could we impannel a Jury, and to what Purpoſe ſhould we try it? For if 
it were found againſt him that he had exceeded his Authority, if we could 
not give Damages for it, what ſhould we examine for ? I thought that the 
Conſequence of this would be, That that which was alledged to be a diſ- 
orderly Execution of the Vote, muſt be ſtruck off by a bare Allegation. 

Sir, This coming before us in a judicial Way, and we being to do 
ſomething in it, either throw out the Cauſe, or over-rule the Plea to the 
Juriſdiction ; I thought it moſt reaſonable that this Thing ſhould be exa- 
mined in that Court. 

Then I conſidered, that where Juſtifications are made by Virtue of 
Acts of Parliament, and every Body moſt acknowledge that Court is of a 
higher Nature than the King's-Bench, yet that was not enough to exclude 
the King's Courts from their Juriſdiction. 

I confidered in Cafes where Juſtification is made by Act of Parliament, 
there is a Juſtification by as high an Authority as this is, that will be al- 
lowed on all hands; for there are not only the Orders of this Houſe, but 
the Authority of the Houſe of Lords. 


them; given ſome Power to plead ſummarily, others to plead Not 


Guilty, and juſtify by giving the ſpecial Matter in Evidence; but I 


never heard that there was any Proviſion made for the Pleading to the Ju- 
riſdiction, though it was done by a higher Authority: Therefore I thought 
that the high Authority and high Nature of this Court, could not exempt 
the King's-Bench, being a Court of Law, to examine, whether what was 
alledged to be done, was done in purſuance of your Authority, or not ? 
Then I did conſider with myſelf, that if this Plea ſhould be over-ruled, 


the Defendant was at no Prejudice, for the ſame Matter might be pleaded - 


by way of Bar. And it would have been admitted a good Bar if true, and 
he could haveno Manner of Prejudice that I know of by pleading as the 
Court directs. We did not * the Legality of your Orders, nor the 
Power of them; but the great Buſineſs was, Whether he had purſued this 


Order of the Houſe of Commons, and that was the thing properly exami- 


nable ? But on the other Side, it would be a monſtrous Miſchicf to the 
Plaintiffs if ſuch a Plea was allowed to the Juriſdiction ; for it would be 
agreed on all hands, if Mr. Topham had abuſed his Authority, and done 
any outrageous thing; if, when he had an Order to bring a Member to 
the Bar of this Houſe, he had kept him extravagantly, and not brought 
him thither, but exacted Money of him; if the Case in Fact was ſo, it 
is certain he ought to have been puniſhed, and to return Damages to the 
Perſon injured, | 


Then 


m . 
s Caſe was an Action of Tre. 


he ſpace of ten Days, and keeping him till he paid 

J. to let him out of Prifon, by which Means many of his * | 
were loſt, and left in that Time undone, which is a common Action at 
Common Lax. V | e 
To this the Defendant he comes and pleads, That there was an Order 


Now, ſince this Houſe is pleaſed to command 
me, I will ſhortly tell you what my Apprehenſions were, and upon what 
hen this Action was pleaded to the 


n of | | | Vate- 
Thing or Order againſt it at all. The Caſe that came 


John Elket, and others: 


had. 


of Law, nor any thing of this Honourable 


ou have in thoſe Caſes fenced 
the Matter as well as can be imagined, and taken as much Care to protect 
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Then in this Cafe, you Know, Afr. Spcater, That this Houſe ſometimes 3 


hath a Receſs, and Parliaments have Intervals. When this Court hath a 
Receſs, and the Parliament is diſſolved, (as there are many years ſome- 
times when there is no Parliament) then in the Receſs of arliament, 
(foppoſing there was à good Ofder, and a Man had a Damage by the Abuſe 
of this Order in the miſ- execution of it) tis reaſonable this Man ſhould 
be ſatisfied. But peradventure a Parliament may not come in three or four 
Years, perhaps fix or ſeven Years, in that Caſe he would loſe his Action. 
But that is not all, for in this Caſe, if we could not examine it, the Man 
Would be Without any Remedy in the World. So that if one of your Of- 
ficers ſhould'abuſe your Orders, the Perſon that he hath abuſed could have 
no Help, if the Courts of Law could not help him. This was my Ap- 


prehenſion: This Court we know may examine their Officers ſo as to pu- 


niſh them for it; but I never heard nor underſtood that this Court could go 
im ſuch à Method as to give Damages; for firſt, in this Caſe, the Method 
of the Law would be precluded: We know what ate the Methods of a 
Man's obtaining Damages; firſt, he muſt prove his Fact by Witneſſes; 
I never heard this Honourable Court did condeſcend fo far as to give an 
Oath ; next, they muſt be aſſeſſed by a Jury: There is no other 155 
TI know of at all; I never knew this Court take upon them to'aſteſs Da- 
mages at all. | on | | 


never knew any Judgment given, or Execution awarded for Damages by 
this Honourable Court. So that my Apprehenſions were, that unlefs the 
Courts at Law had Juriſdiction of all ſuch Actions as theſe were, this Man 
muſt be remedileſs if he had Wrong: On the other Side, he would have 
recovered no Damages, if he had none. No Man would have faid, That 
the Houſe ſhould' not have made ſuch an Order, or he ſhould not have exe- 
cuted it ſuch a way as you intended it. a 

M. Speaker. Theſe were my Apprehenſions in this Caſe; I conſidered 
it as well as I could, and did'ſce a great Miſchief on one Side, if the ordi- 
nary Courts of Law had no Juriſdiction, and could apprehend none if they 
had, in ſeeing whether the Orders of this' Houſe were fairly executed or no, 
when I am confident that none of this Houſe would allow there ſhould be 
any Abuſe of their Order. | 

Theſe being my Apprehenſions as a Judge of the Court, I did think 
that I was bound to over-rule the Plex that was to the Juriſdiction of the 
Court. If Iwas miſtaken in this Caſe, it was an Error of my Judgment, 
I had no mind or defign to meddle with the Affairs of the Houſe, nor to 
pry into what was done here; my Deſign was to do Juſtice, What weight 
theſe Things have with others, I muſt leave with this Honourable Houſe : 
But this was that that induced me to give my Opinion for the over-ruling 
of the Plea, | 

Mr. Speaker. Did you deliver theſe Reaſons in open Court, hen you 

ve Judgment ? | | | 

Sir Francis Pemberton. No, we very rarely give any Reaſons in ſuch 
Caſes. | 

Mr. Speaker. Becauſe if you had given theſe Reaſons, it would have 
been ſome Light to the Serjeart to have pleaded afterwards. 

Sir Francis Pemberton. 7 do not know truly what he did afterwards; 
but this I am ſure he was told, that he might have pleaded this Matter in 
Bar, and this would have been a good Bar, and this I thought Direction 
enough. | 

Mr: Spenker. Is it not uſual in Caſes of great Moment, as this was, to 
argue the Point in giving Judgment ? 

Sir Francis Pemberton. It is ſo if they will argue it; but if the Coun- 
ſel on both Sides let it go, we examine no further. 


Sir Francis Pemberton withdrew. 
Sir Thomas Jones brought in. 


Mr. Speaker. The Occaſion I ſuppoſe you know of your being ſent for; 
tis to know upon what Reaſons you over-ruled the Plea to the Juriſdiction 
between Jay and T opham. | 

Sir 7 homas * Mr. Speaker, in the firſt Place, I ſeriouſly profeſs be- 
fore God, and this Honourable Houſe, That I never deſigned to interſere 
with the Authority and Privileges of this Houſe, I have had the Honour 
to be an unworthy Member of it in two ſeveral Parliaments ; and truly 1 
did always conceive, that for any thing tranſacted in this Houſe, no other 
Court had apy Juriſdiction to hear and determine it: And therefore I was 
always of Opinion, That the Judgment given in the Caſe of Sir John El- 
liet and my Lord Hollis, was a very erroneous and unjuſtifiable Judg- 
ment; [See Vol. VII. Page 249.] and the rather, becauſe I knew that 
there was an Act of Parliament, that for any thing done in this Houſe, 
by ſpeaking, debating, or any reaſoning whatſoever, there ought to be no 
Suit in Accuſation or Condemnation concerning it, 'tis utterly void. | 

But, Sir, when J did give this Judgment, I do confeſs I did think there 
was a Difference to be taken in Matters that were merely tranſacted by 
this Houſe, and may be complicated of the Authority and Commands of 
this Houſe, and of the Execution of the Authority and Commands of 
_ Houſe abroad ; and that was the Caſe that was before us in the King's 

ench, 

Mr. Topham was complained of, that he had not only impriſoned the 
Plaintiff Jay, but kept him in Priſon till he had paid him 30%. Now I 
did humbly conceive that this Declaration ought to be anſwered, and not 
to be put off with a Plea to the Juriſdiction of the Court. 

'Tis true, as I did fay, Where the intire Matter is tranſacted in this 
Houſe, there a Plca to the Juriſdiction of the Court is proper; but in the 
preſent Caſe I did conceive, That Juriſdiction was moſt proper that could 
try and determine the whole Merits of the Cauſe between both the Parties, 
eſpecially where the Privileges of this Houſe would no way ſuffer nor be in- 
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In the next Place, if they could artive at the Matter of Damages, I | 
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ought to plead this Matter in Bar, wherein there would be full Confide- 
ration, and perfect Regard given to the Commands and Authority of this 
Houſe, and all imaginable Neverence: If he had but produced a Copy at 

moſt of yur Journal, that had been ſuſficient, and no Judge would have 
been ſo filly, or imprudent at leaſt, to have ſaid, that had not been a good 
| and ſufficient Authority, But Mr. Tapham thinks it not fit at all to anſwer 
in this Plea to the taking the 3ol. for which, if it was Extortion upon the 
Subject, I am ſure that whoſoever has a Care of the Rights of the Subject 

as you have, would not have ſuffered the Subject to have gone without 
| Reedy and 1 4 0 

ir, as to what may be ſaid in this Caſe, that upon Complaint to 

you would have puniſhed Mr. Topham; give me Nr to Nl that I ink 
at that time, when Mr. Topham had this Prifoner in Cuſtody, you were 
| riſen, But beſides, to let that go, I do conceive, and I never found it in 
my Experience, when I was an unworthy Member of this Houſe, That 
you: have ever given Damage to a Party that was injured by your Officer. 
Tis true, you would puniſh your Officer for the Injury, but I never knew 
the Party injurgd have any Satisfaction, 

Sir, another Reaſon is this, The Authority of this Court argues ver 

greats but with all Reverence be it ſpoken to the Authority of this Houſe 
he Authority of an Act of Parliament is greater than the Authority bf 
this Court: For although for the moſt part in Acts of Parliament you 
have the firſt Production and Formation of the Acts of Parliament * 
without the Conſent of the Lords, without the Royal Aſflent of the King 
tis no Law. But when 'tis a Law by all theſe Authorities, not only by 
ours, but by the Conſent of the Lords; in Cafe one Man does any thing 
by Virtue of a Command of ſuch an Act of Parliament, ſuppoſe it be un- 
der the Commiſſioners of Sewers, or in the executing of a Rate for the 
Poor, or raiſing your Poll- Act; if any other Min ſhail be fo hardy as to 
queſtion his doing his Duty according to your Commands, the Party ſo 
queſtioned is either to plead in Bar eſpecially, or, which indeed you have 
provided for the Eaſe of Pleading in many Caſes, he may lead it gene- 
rally, and give in Evidence the ſpecial Matter: But it never was known 
that any Man ſhould offer to ſay, I was an Officer by Act of Parliament, 
and therefore demand, Whether you will take Cognizance of the Matter, 
having done what I did by Act or Parliament. 1 
| And if it be ſo in Caſes of Acts of Parliament, as nobody will deny, 
then I thought it might be ſo when there was only a Command of the 
Houſe to do ſuch a thing (the Reverence to which would have been per— 
ceived if there had been a Plea in Bar), and'there was an Abuſe of your 
Order, in the exacting thirty Pounds complained of : And I thought the 
rather ſo, becauſe of the Act of Parliament I mentioned, 4 H. VIII. c. 8. 
which does ers That there ſhall be no Proſecution or Suit for any 
Trouble or Grievance that is done in this Houſe, and makes it void. But 
it goes further, (it orders no Plea indeed one way or other, either in Bar 
or to the Juriſdiction, but) in the Cloſe of the Act it ſays, That if any 
the Perſons thereafter ſhould be vexed, troubled, or otherways charged for 
any Cauſe as aforeſaid, then he, or they, ſo troubled for the ſame, ſhould 
have an Action of the Cafe againſt every ſuch Perſon or 1c: {ons to vexing 
and troubling them, and recover treble Damages and Coſts, 

And upon theſe Reaſons, Sir, I did give my Opinion at that time, that 
the Plea to the Juriſdiction of the Court ſhould be over-ruled ; which, if 
not agreeable to your Judgment, I muſt humbly beg your Pardon for it. 

Ar. Speaker. Did you deliver theſe Reaſons in Court, when you gave 
Judgment for over-ruling the Plea ? 1 

Sir Thomas Jones. Truly, Sir, I cannot ſay we did, nor cannot fay we 
were demanded our Reaſons, nor cannot ſay any thing was moved in arreſt 
of Judgment, or ſhewed to us why we ſhould give our Reaſons ; but I be- 

lieve Mr. Topham will not ſay but he was adviſed, that it was proper for 

him to plead it in Bar, and then all Kight would have been done to the 
Authority of this Court, and to Mr. Topham, as well as to the Plaintiff, 

Mr. Speaker. It would have been a Satisfaction to Mr. Tophim and the 

| whole Kingdom, if you had ben your Reaſons; and we take it, that 

upon Demurrers of great Conſequence, the Court uſes to give the Reaſons 

of their Judgments, | | 

Sir Thomas Fones. Truly tis ſo long ago, I am not able to ſay whether 
we did or did not; but *tis not uſual for Judgment to be given ſeriatim, if 

all the Judges of the Court be agreed in the Thing, as they were in this Caſe. 

Mr. Speaker. Where the Judges agree, the Lord Chief. Juſtice gives the 
Opinion of the Court; but then in Matters of this Moment, he uſually 
gives the Reaſon. 

Sir Thomas Jones. As far as I told you before, we did give the Reaſon, 
2 it was more proper to be a Plea in Bar, than to the Juriſdiction of the 

ourt. 

Then Sir Thomas Jones withdrew, and the Houſe after a Debate 


Reſolved, 

% That Sir Francis Pemberton, giving Judgment to over- rule the Pl 
& to the Juriſdiction of the Court of King's-Bench, in the Caſe Eos 
« "Fay and Popham, had broken the Privileges of the Houſe,” And alſo, 


Reſolved, 

« That Sir Thomas Jones giving Judgment to over-rule the Plea to the 

|<< Juriſdiction of the Court of King's-Bench, in the Caſe between Jay 
„and Topham, had broken the Privileges of the Houſe,” 


IR” OW" OO" "I „ 


— — 


— 


* 


— 


And by Order of the Houſe, both Sir Francis Pemberton and Sir Thomas 


Jones were taken into Cuſtody for the ſaid Breach of Privilege, and lay 
Ell there c ame a Prorogation. 


ured. Thereupon I think Mr. Topham was adviſed and told, that he 
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| The jthof Fanuary the faid Bill was lodged in the Houſe of Lords. J Norfolk, andof fuck Elte whereof the ſhall be Dowable, as any othe, 


ntents, Conſtructions, and 
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The 8th of January. Huſband, or Wife may, or might claim, have, or enjoy: And the Child 


t having received Intimation, that thejDuke | or Children, born in ſuch Marriage, ſhall and may. derive and make Title, 


f of Norfolk was this | | 
| diſſolving the Marriage between them, and that the ſamewas under Child or Children may do, any Law, Statute, Reſtraint, Prohibition, Or- 
cinance, Canon, Conſtitution, Preſcription or Cuſtom, had, made, exer- 


_ = HE Dutcheſs of N | ed 5 uch N 
ay offering a Bill to the Houſe of Lords, for 0] Tn or otherwiſe, to, and from any their Anceſtors, as any other 
bate before their Lordſhi ſhe was adviſed to preſent the following Pe- i | 
OY TR ic aig e ciſed, or uſed to the contrary of the Premiſſes, or any of them, in any wiſe 


tition. | 


. | from all Dower and Thirds, and of and f u Righ itl 
The humble P ence of Mary Dutcheſs of Norfolk, | Dower and Thirds, unto, 7. out of any the Ss 1 "pd — 


| _ Sheweth, | | Heredit id 4 
Tia r your Petitioner being informed, "that the Duke of Nhrfal CCF 1 
at this time offering a Bi to your Lordſhips, for diffolving the | out of, any Honours, Manors, Lands or Hereditaments, at = 7 e ee 
Marriage between him and your Petitioner, 175 tofore e hy the ſaid Duke, or any of his Anceſtors, or Truſtees, unto 

| Your Petitioner humbl y prays ſhe may be heard by your Lord- | or upon, or for the Uſe or Benefit of the ſaid Lady Mary, or any the II- 
ſhips, before ſuch Bill be received, | | ſue of her Body, or for raiſing, diſcharging, or counter-ſecuring any the 


| Manors, L 
| 5 „Lands, or Hereditaments of the ſaid Lady Mary, or an 
| And your Petitioner will ever pray, &.. Anceſtors, ſhall be from henceforth utterly void, — none Eßed ow 
| 3 . ; 1 M. Norfolk, all and every the ſaid Honours, Manors, Lands or Hereditaments of the 
Upon which Petition, their Lordſhips were pleaſed to make the follow- ſaid Dake, or any of his Anceſtors or Truſtees, ſhall from henceforth re- 
ing Order, viz. : LW OL main and be to, and for, the Uſe and Benefit of the ſaid Duke, and ſuch 
| X Dis Veneris 8 Januarii, 1691. | | | | other Perſon or Perſons, and for ſuch Eſtates and Intereſts, and in ſuch. 
A Bill having been offered to this Houſe, on the Behalf of the Duke of Manner and Form, as if the ſaid Lady Mary was now naturally dead 
Norfolk, to diſſolve the Marria e between the ſaid Duke and his Dutcheſs without any Ifſue of her Body. And alſo, that all Limitations and Cline 
it was ordered by the Lords Spiritual and Temporal in Parliament aſ- ations, of any Uſe, Eſtate, Power or Truft, made by any of the Anceſ- 
fembled, That Her Grace ſhall have Notice thereof, and may be heard by tors of the ſaid Lady Mary, unto or for the Uſe or Benefit of the ſaid Duke, 
her Counſel, * _ * of 2 apr is Tueſday CY egy] 7 50 his 2 * Affigns, out of * the Manors, Lands, or Hereditaments, of 
ck, what ath to o againſt the receiving the ſai : At | any of the Anceſtors of the ſaid Lady Mary, ſhall be fi i 
2 — the ſaid Duke 1 alſo be heard by his Counſel, for the ſaid a of none Effect. 170 PA ESE 


1 1 1 ; Hits 5. 1 1 I - ; : , 
Bill, if he 2 3 1 1 15 22 46 2 WY Ne" REASONS offered to the Lords in Parliament, for receiving the before-men- 
ie 15 12 Januarii, 1691. toned Bill of Divorce, on the Behalf of his Grace the Duke F Norfolk. 


1 ; his Day, at the Bar, what the Id object for . | 
After hearing Counſel this Day, at the Bar, what they could object for HE not having a Sentence for a Separation from the Ecelgſiaſtical Court, 


her G the Dutcheſs of Norfolk, againſt the receiving of a Bill offered e wk 7 "0 
by his Grace the Duke of Noh, te diſſolve the Marriage between him 15 thought to be no Objection againſt the receiving or paſſing the Duke of 
and his Dutcheſs ; as alſo the Counſel of his Grace the Duke of Norfalk | Norfolk's Bill, for theſe Reaſons, viz. 


for receiving the ſaid Bill. And after Conſideration of what was offered | I. The Houſe proceeds, in this Caſe, in their legiſlative and in their ju- 


þy Counſel, on either Side, and a long Debate thereupon : A z and in their legiſlative, all things muſt proceed originally 
: : | by Bill. | 
: er rey gut, "It; That a Sentence in the Ecclefiaſtical Court can give the Duke no 


Whether the Duke of Norfolk's Bill ould be received? It was re- Relief, as to what he ſeeks by his Bill, viz. To diſſolve his Marriage, and 

folved in the Affirmative. enable him to marry again; but that Relief muſt ſpring originally from 
Which Bill is as followeth : the Parliament, without Relation to the Ecclefia/tical Court. £4, 

ITI. That in Caſe there was ſuch a Sentence, yet it would afford no 


An A to diſſo've the Marriage of Henry Duke of Norfolk, Earl Marſhal | Aſſiſtance in this Caſe : For the Parliament, in Caſes of this Nature do not 


| he Lords Spi oa). ud. Nane al in Parliament: notwithſtanding. And be it further Enacted, by Authority aforeſaid, 
F ²˙¹_¹rm1iTi · I OY. 


of England, with the Lady Mary Mordant, and to enable the ſaid Duke to | rely upon any ſuch Sentence for a ſatisfactory Proof of the Fact; but hear 


Witneſſes viva voce, and thereupon proceed. 
IV. That there are Witneſſes now living to prove the Fact, which may 


JF Oraſmuch as Henry Duke of Norfolt, and Earl, Marſhal of England, | be examined viva voce; whereas, if they die during the tedious Proceedin 
baving been married to the Lady Mary Mordant, hath made full Proof | in any inferiour Court, then there can be no other Proof but Depoſitions 
that his fad Wife is guilty of, and hath committed, Adultery. on her | taken in Writing. 

part: And foraſmuch as the ſaid Henry Duke of Norfolk hath no Iſſue, V. That Mrs, J/barton's Caſe was received Originally in Parliament. 
nor can have any er ee 2 to wg him in his | 13 Fanuarii, 1691 | 
Honours, Dignities, and Eftate, unleſs the ſaid Marriage be declared void 3 5 . 5 

by 3 Parliament, and the ſaid Duke be enabled to marry any BF 2 Ain, moe ere 
other Woman: The King and Queen's Moſt Excellent Majeſties, upon cheir Lordſhips this Day: 5 | 


marry again. 
ö 


the humble Petition of the ſaid Henry Duke of Norfolk, having taken the ; 3 

Premiſes into their Royal Conſideration, for divers weighty Reaſons, are | To the Right Honourable the Lords Spiritual and Temporal in Parliament 
leaſed that it be Enacted, and be it Enacted, by the Kin and Queen's Aſſembled, | 

Mot Excellent Majeſties, and by and with the Advice and Conſent of the | The humble Petition of Mary Dutcheſs of Norfolk, 


Lords Spiritual and Temporal, and Commons, in this preſent Parliament Sheweth, 

aflembled, and by the Authority of the ſame, That the ſaid Marriage be- HAT your Petitioner being married to the Duke of Norfolk fourte:n 
tween the ſaid Henry Duke of Norfolk, and the ſaid Lady Mary his Wife, Years and upwards, never had or received from her Huſband any In- 
ſhall from henceforth be null and void; and is by Authority of this preſent | timation of a Miſdemeanor, on her Part, againſt him; which, joined to 
Parliament Declared, RJ ung, and Enacted to be null and void, to all | her Innocency of the Crime mentioned in the Bill, makes this Proceeding 

urpoſes whatſoever. And that it ſhall and | before your Lordſhips very ſurprizing to her: Her Perſon, Eſtate, and Ho- 

may be lawful to, and for the ſaid Henry Duke of Norfolk, at any time or | nour, which is more dear to her than her Life, being now brought in 
times hereafter, to contract Matrimony, and to marry (as well in the Life- Queſtion : | 


time of the ſaid Lady Mary, as if ſhe were naturally dead) with any other Ne : f 
3 or Women, a e he might lawfolly wo in 45 the P etitioner Leg may 0 9 have a Py of the particular 
ſaid Lady Mary was not living: And that ſuch Matrimony, when had : N ee ey ee de ee i 

5 n er Pro- 
and celebrated, ſhall be a good, juſt and lawful Marriage, and fo ſhall be ceedings upon the Bill. : Mery Norfolk. 


adjudged, deemed and taken, to all Intents, Conſtructions and Purpoſes. 5 g 
And that all and every Children and Child born in ſuch Matrimony ſhall Upon which Petition the following Order was made. 
be deemed, adjudged and taken to be born in lawful Wedlock, and to be Die Mercurii 13 Januarii, 1691. 
Legitimate and Inheritable, and ſhall inherit the ſaid Dukedom of Nor- Upon reading the Petition of Mary Dutcheſs of Sod, It is Ordered 
folk, Office of Earl Marſhal of England, and all other Earldoms, Digni- | by the Lords Spiritual and Temporal in Parliament aſſembled, That Sir 
ties, Baronies, Honours, and Titles of Honour, Lands, Tenements, and Richard Reynes, Sir Charles Hedges, and Dr. Oxenden, do attend this Houſe 
other Hereditaments, from and by their Fathers, Mothers, and other An- | To-morrow at ten of the Clock in the Forenoon. 
ceſtors, in like — — Form, as — other * « porno born in . Matth. Johnſon, Cler' Parliamentor.“ 
lawful Matrimony, ſhall or may inherit, or inheritable, accordin 2; . I 
to the Courſe of 6 ulel in this Realm; and to have and caſes — 88 R Lawyers, the follow- 
all Privileges, Preheminences, Benefits, Advantages, Claims and De- Die Jeuis 14 Januarii, 1691. 
mands, as any other 1 on Kin 2 ul Wedlock 3 have | After hearing this Day the Civil Lawyers, purſuznt to the Order Yeſ- 
or claim by the Laws or uitoms ot tnis Ningdom. And be it further terday, upon reading the Dutcheſs of Norfoli's Petition, It is Ordered bs 
N Chat the ſaid Henry Duke of Norfolk ſhall be intituled to be the Lords Spiritual and Temporal in Parliament aſſembled, That his Grace 
enant, by Courteſy, of the Lands and Inheritance of ſuch Wife, whom | the Duke of Nor folt ſhall bring in the Charge againſt his Dutcheſs. and 
he ſhall hereafter marry: And ſuch Wife as he ſhall ſo marry ſhall be inti- a e eee eee, 8 » an 
led D of the Lands and Tenements of the ſaid Henry Duke of rot vr dare arena, 3 Saturdoy next, at twelve 
tuled to a Lower 01 the Lan or ene 141d len Duke © Ha the Clock, | Matth. Johnſon, Cler' Parliamentor'. 
3 | 16 7anuari, 
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Tun Day the Dae of Norfolt brought in the following Charge againſt 


J ob LEICA nt} 
"The Charge which Henry Duke-of Norfolk. Frl. Marſhal of England, doth | | 
W bis Wie Mary Dat * Cet before the Lords pts 


_ ritual and Temporal in Parliament afſembled, purſuant to their Lordſbips 


. Order of the 14th of January, 160 T, is for the Crime of Adultery. 
T HE Perſon charg'd to commit the ſaid Crime with the ſaid Dutcheſs, 
4 is 


John Germaine, of the Pariſh of St. Margaret's, in the Liberty of | 


TWeftminſfter. . 


Tue Times when the faid Crime was committed, were between the 
Months of June and December, 1685, and ſeveral Times ſince. 
The Places where the ſaid Crime was committed, are at hiteball, 
Windſor, and within the Pariſhes of St. Margaret's Weſtminſter, St. Mar- 
tin's in the Fields, St. James's, St. Ann's within the Liberty of J/eftmin- 
1 15 And in the Pariſh of Lambeth, in the County of Surrey. _ 
ff. VWVorfolt, and Marſhal. 
” 


1 Upon which the following Ordet was made, 


33 a ' Die Sabbati, ' 16 Januarii, 1691. 1 | 

"Upon reading, this Day, the Charge, which. Henry Duke of Norfalk, 
Earl Marſhal of England, hath exhibited againſt his Wife, Mary Dutcheſs 
of Norfolk, for the Crime of Adultery : It is Ordered by the Lords Spi- 
ritual” and Temporal in Parliament aſſembled, That her Grace the 
Dutcheſs of Norfolk do attend this Houſe on Monday next, or ſome Per- 
ſon on her Behalf, then to receive a Copy of the Charge apy her. 
e e | Matth. Johnſon, Cler' Parljamentor', 


| | 19 Januarii, 1691. ie FO 
The Anfwer of Mary Dutcheſs of Norfolk, to the Charge exhibited againſt her 
oP the Duke of Norfolk, before the Lords Spiritual and Temporal in Pur- 


rament aſſembled, 


PX IS Reſpondent is adviſed, that the Charge exhibited by the Duke 

of Norfolk into this Honourable Houſe againſt her, as to Time and 
Place, is too general, and is not purſuant, nor doth anſwer the End of 
your Lordſhips Order of the 14th Inſtant, made upon the humble Peti- 
tion of this Reſpondent. Wherefore ſhe doth humbly hope, and pray, 
yore Lordſhips will not oblige her to make any further anſwer, till the 


e 


uke ſhall bring in a particular and certain Charge, as to Time and Place, 


againſt her. | 
And this Reſpondent doth the rather humbly inſiſt, That your Lord- 


hips would pleaſe to require the Duke to be particular, and certain in 


theſe material Circumſtances of his Charge againſt her; for that it ap- 
pears, by his own ſhewing therein, that the ſuppoſed Crimes objected to 
her, A alledged to be committed, were above fix Years before the Bill 
was offered to this Honourable Houſe :. During moſt of which Time, at 
the Advice, and by the Approbation of the Duke, was, and continued 
beyond the Seas, to caſe him in his Charge and Part; he frequently de- 
claring, that when he ſhould be more eaſy in his Fortune, they ſhould 


live together, i 
65 | | M. Norfolk. 
Upon which Anſwer the following Order was made. And the Duke's 


Second Charge delivered in the ſame Day. 


Die Martis, 19 Januarii, 1691. 
It is Ordered by the Lords Spiritual and Temporal in Parliament aſ- 


ſembled, That her Grace the Dutcheſs of Norfolk ſhall have a Copy of 


the Duke's Charge delivered this a againſt her; and that ſhe, or Sir 
Thomas Pinfold, do attend this Houſe, to Morrow at 11 of the Clock in 
the Forenoon, to anſwer the ſaid Charge. 


Matthew Johnſon, Cler' Parliamentor'. 


Which Copy is as followeth : 

The Charge which Henry Duke of Norfolk, Earl Marſhal of England, doth 
exhibit againſt his Wife, Mary Dutcheſs of Norfolk, before the Lords Spi- 
ritual and Temporal in Parkenent aſſembled, purſuant to their Lordſhips 
Order of the 14th of January, 1691, is for the Crime of Adultery. 


1H E Perſon charged to commit the ſaid Crime with the ſaid Dutcheſs, 
is one John Germaine, of the Pariſh of St. Margaret"s Meſiminſter. 
The Times and Places when the ſaid Crime was committed, were at 
IVhitchall, in the Months of June, July, Augu/!, ſome, or one of them, 
in the Year 1685. At Windſir, in the Months of July, Auguſt, or Sep- 
tember, ſome, or one of them, in the ſaid Year 1685. In the Pariſh of St. 
Margaret's Weſtmin/ter, March, April, May, June, ſome, or one of them, 


in the Year of our Lord, 1690. And in the ſaid Pariſh of St. Margaret's 


Weſtminſter, in the Months of July or Auguſt, 1690. In the Pariſh of 

Lambeth, in the County of Surrey, in the Months of May, June, July, 

Auguſt, ſome, or one of them, in the Year 1691. ? | 
mY Norfalk, and Marſhal. 


Served by Thomas Bowen, 
19 Jan. before Six of the 
Clock. | | 


Upon which, the next Day, v/z. the 20th of January, 1691, the 

Dutcheſs of Norfolk preſented the following Petition: RE 

To the Right Honourable the Lords Spiritual and Temporal in Parliament 
»ſembled, 


The humble Petition of Mary Dutcheſs of Norfolk. 

HAT your Petitioner was {erved with an Order of this Honourable 

Houſe, late laſt Night, to attend your Lordſhips this Day, by Eleven 

of the Clock, either in Perſon, or by Sir Thomas Pinfeld, to anſwer to a 

new Charge brought in againſt her, by her Huſband the Duke of Norfolk. 

Your Petitioner is adviſed, That, for her juſt Defence, it is neceflar 

to 2 5 her Anſwer ſeveral ſpecial Matters relating both to the Duke 

and herſelf. ; 


2 3 ſhort Time appointed by your Lenne, your Petitioner 
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orf. (10) 
' finds it impoſfible to inſtruct Counſel, to prepare ſuch än Anſwer as ſhe 
is adviſed is neceſſary to put in. | 
| + Wherefore your Petitioner humbly prays your Lordſhips, ſhe may have 
convenient Time to put in her Anſwer to the ſaid Charge. | 
M And wur Petitioner will ever pray, &c. 


ä e a A. Norfolk; 
Upon which the following Order was made. 


: 


8 Die Mercurii, 20 Januarii, 1691. 8 
Upon reading the Petition of Mar) Dutcheſb of Norfolt, praying Oak 
e may have convenient Time for anſwering to the Charge put in again 
her, by his Grace the Duke of N Yelterday : It is Ordered by the 

Lords Spiritual and Temporal in 
the Dutcheſs of Norfolk ſhall peremptorily anſwer, by herſelf, or Proctor, 
to the ſaid Charge, to Morrow at Eleven of the Clock in the Forenoon: 

| Matth. Fohnſon, Cler Parliamentor'. 


| Accordingly, January the 21ſt, the Dutcheſs of Norfolk delivered in the 


following Anſwer : 


1 Mary Dutche& of N:rfolt, under Proteſtation; That the ptetended 

N of Adultery given againſt me; in the Honourable Houſe of Peers, 
was, and is general, inſufficient, and ſuch as, I humbly conceive, I am 
not bound by Law to give Anſwer unto; Yet knowing my own Inno- 
cency, and that I am not guilty of the pretended Crime, this Proteſtation 
being ſacred to me, I ſhall, and do, under the Matters and Qualifications 
hereafter mentioned, anſwer, and ſay, hereby afhrining, That having 
been married to his Grace the Duke of Norfolk for near 15 Yeats, he ne- 
ver did (till this pretended Charge given againſt —__ the leaſt pretend; 
or intimate unto me, that I had ever injured his Bed; but did always 
treat me with great Kindneſs and Reſpect. And about the Year 1685; 
at his Requeſt and Deſire, I did go with him from London to France, and 
there continued with him for ſome Time; where his Grace, being under 
an Indiſpoſition, and continuing ſo for ſome Time, he ſhewed Tuch Af- 
fection to me, and put ſo great*] ruſtand Confidence in me, that all ſuch 


| Things that were adminiſter'd to him, in order to his Recovery, he did 


not, nor would receive any of them but what came from my Haz ds; and 
I did with great Care attend him: And being recovered, he told me his 
Occaſions required him to go for England, but he would return to me in 
France within ſome ſhort Time, and bring me home to England; and at 
his parting with me, he ſhewed great Affection to me; and in great Paſs- 
ſion of Lovc, with Tears in his Eyes, ſaid, He had Ten Thouſand Par- 
dons to aſk -mey defiring my Patience, and that I ſhould return into Eng- 
land to him in ſome ſhort lime. And after his Grace's Return into 
England, he having Notice from me that my Lodgings was inconvenient 
and defiring his Leave to change the ſame, he wrote me Word very affec- 
tionately, that God forbid he ſbould conſtrain me to any Inconveniency, 
and left me to my Liberty therein. And before his parting with me, in 
France, as a Teſtimony of his Love and affection to me, he ordered 
400/. yearly to be paid unto me, out of His own Eſtate, by Quar- 
terly Payments, over and above the ſeparate Maintenance ſettled upon me 
by my Father, upon my Marriage with him. And that after his Arriyal 
in England, he made ſeveral Viſits to my Mother, the Counteſs of Peter- 
borough ; and with great Obſervance and Reſpect, aſk d her Bleſſings, and 
told her, he had left me well and ſafe in France; and ſaid, that his own 
Debts were preſſing upon him; but if her Daughter (meaning myſelf) 
would conſent that the Manor of Drayton, and other Places, ſhould be 
ſettled upon him and his Heirs, he ſhould thereby he made a happy Man. 
And I coming into Eng/and, his Grace having put off Houſe- keeping, and, 
dwelling in the Counteſs of Peterborough's ee in St. James's for 
about 1] wo Years; and J ſuing him for Alimony, (the ſaid 4001. a Year 
not being paid unto me), he did not, during that Suit, object any Crime 
againſt me, which had been proper for him to have done, to avoid Ali- 
mony, if I had been guilty, And i, the ſaid Mary Dutcheſs of Norj»lt; 
being at Drayton in No thamp!or hire, his Grace did write very affection», 
ately to me. And that i/iſturbances happening in thoſe Parts, in Vo- 
vember, 1688, I left Drayton; and, with the Conſent of the Duke, went 
beyond Seas, and there continued till ſent for by my Father and Mother, 
and then returned, which was in or about O#zber, 1691, with the Duke's 
Conſent. And then Applications being made to me by the Duke my Huſ- 
band, to join with him in the Sale of Caſtle-Miſing, and other Eſtates ; 
But I being adviſed this muſt be injurious to me, could not join therein, 
which I humbly apprehend to be the true Cauſe and Occaſion of this Pro- 
ceeding againſt my Honour, on the Duke my Hutband's Part. | 

And I the ſaid Mary Dutcheſs of Morſall, adhering to my Proteſtation 
of my Inhocency, and denying that Iam guilty of the pretended Crime 
charged againſt me, and being unwilling to impeach my Hutband of any 
Crime whatſoever ; yet being adviſed, That, by the Laws of the Land, 
a Huſband ſuing a Divorce for the. Adultery of his Wife, he ought not to 
obtain any Sentence of Divorce, if he be proved guilty of the ſame, 

Wherefore this Reſpondent doth aver, and is ready to prove, that the 
Duke her Huſband was, and is guilty of Adultery, and hath continued in 
the J of Adultery for theſe ten Years laſt paſt, and doth fo continue. 

My Lords, . | NO | 

It is my Misfortune to be thus accuſed. I bad rather ſtand charg'd for 
High-Treafor before your Lordfhips, than with this ignominious Crime, 
In the Charge for High-'t reaſon, the Manner of 'I rials, and the Ways 
of Proceedings are known; ſo is the Puniſhment in this Caſe againſt me. 

' Your Lordſhips are now creating new Ways of Proceeding againſt me, 

and a ne- Law to puniſh me; and this for a Crime ſuppoſed, and alledged 
to be committed ſeven Years paſt, in another Reign, after publick In- 
demnities in the Seſſions of Patliaments, many Sittings of Parliaments, and 
Diffolutions of othets, without mentioning this Crime againſt me, My 
Counſel] are to ſeek how to adviſe my Defence in the Proceeding, being 
altogether ſtrange, and without Precedent, or Example, 

I find my Profecution now to be very violent, and my Proceeding to be 


very ſwift upon me, having had but one Night to prepare my Anſwer 
to this General Charge. I do in this Place publickly declare, I am 
innocent of what is objected to me, and am not guilty of defiling my 

h C Huſband's 


* * 


arliament aſſembled; That her Grace + 
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Houſe, knew no ſuch Proceeding : It is with 
© hope you will excuſe me. 


_ - "this Matter, I hope, and do moſt heartily pray, 
cConvenient Time to make my Proofe,-and full-D 
not of your Lordſhips JuBice to me; as well as for my Huſband, who fits | 
and Votes with your Lordſhips. 13 


, der was made. 


pleaſes, | 4 


ced; and whoſe 


lie examined en 2 of his Grace the Duke of Norfo 
ö 


After the Oath adminiſter'd, 


ou 
= 


43: Pro 


what is well known, That I am not only the Duke of Norfolt's Wie, but 


alſo born and deſcended from Parents and Anceſtors: of the ancient Nobi- 


lity : That your Lordſhips Anceſtors, and my Anceſtors, who fat in this 


ſwer for myſelf; and againſt my Huſband, but it being my Defence, I 
t Wiſdom, proceed farther in 


that I may hereafter have 
efence; and then I doubt 


And if your Lordſhips ſhall, in your 


1 M. Nor falt. 
Upon the delivering the ſaid Anſwer, the next Day the following Or- 


e, ß 

It is Ordered by the Lords Spiritual and Temporal in Parliament aſſem - 
bled, That his Grace the Duke of my ae ſhall produce his Witneſſes, 
to Morrow at Ten of the Clock in the Forenoon, to be ſworn. And that 
her Grace the Dutcheſs of Norfolk do attend this Houſe, by herſelf, or 


Proctor, at the ſame Time; and 


Vain-Glory, fay, | 


egret that I bring this An- 


may have Orders for Witneſſes if ſhe | 
Math, Fohnſon, Cler' Parliamentor'. | 


Accordingly, Januar 23s 1691, the Duke's Witneſſes were produ- 


ames are as followeth, 


Margaret Elhuod John Hall Mary Beyle 
Ann Burton Mary Hall Rice Fones © 
_ Rowland Quoen Richard Owen Ann Fones 
Thomas Hudſon William Miles John Hoſkins: 
Simon Varel | Andrew Ander ſin William Bai 
Peter Scriber _. Thomas Foſter John Nod 
ohn Reynolds Margaret Fofter . Henry Dagley 
hamas Lloyd Jane Wadſworth Joln Colvin. 


After theſe ſeveral Witneſſes were produced, on Behalf of the Duke of 


Norfolk, and had given in their ſeveral Places of Abode, c. the follow- 
ing Oath was adminiſtred to them: * 


' Honourable Heuſe, in relation to the Charge of Adultery, brought in by the 
Duke of Norfolk, again the Dutcheſs of Norfolk, with John Germaine; 
you ſhall declare your whole Knowledge of this Matter, and ſhall ſpeak the Truth, 
the whale Truth, and nothing but the Truth, as well = the Matter you ſhall 

| k, as upon ſuch Interro- 
gatories as ſhall be exhibited on Behalf of the Dutcheſs of Norfolk, without Fa- 
vour or Affection to either Party. 


So help you God, and by the Contents of this Book. 


made. : 
Ss Die Sabbati, 2 3 Januarii, 1691. 

It is Ordered by the Lords Spiritual and Temporal in Parliament aſ- 
ſembled, That the Dutcheſs of Norfolt's Proctor ſhall have a Copy of 
what was taken upon ſwearing the Duke of Nerfolt's Witneſſes at the 
Bar; and that the Duke's Witneſſes ſhall give in their Evidence at the 
Bar, on Tueſday next at Ten of the Clok in the Forenoon ; and that the 
Dutcheſs o wig es, by herſelf, Proctor and Counſel, ſhall attend, to- 


gether with the Duke's Proctor and Counſel, at the ſame Time. 
| | Matth. Fohnſon, Cler' Parliamentor'. 


After Examination of Witneſſes, on Behalf of the Duke, the following 


Order was made. 


Die Martis, 26 Januarii, 1691. | 

After hearing this Day, the Witneſſes on the Behalf of his Grace the 
Duke of Norfolk; It is Ordered by the Lords Spiritual and Temporal in 
Parliament aſſembled, That Friday next, at Ten of the Clock in the Fore- 
noon, ſhall be, and is hereby appointed, for her Grace the Dutcheſs of 
Norfolk to make her Defence by her Proctor or Counſel; and that his 
Grace the Duke of Norfo/t's Counſel and Proctor be then preſent, and the 
Witneſſes who this Day delivered their Evidence, or Oaths, on his Grace's 
Behalf: And that the Dutcheſs may have an Order for ſuch Witneſſes, 
as ſhe ſhall think fit to make uſe of, on her Grace's Behalf. 

| Ne Matth. Jobnſon, Cler' Parliamentor'. 


1 Upon which Order, the Dutcheſs was adviſed to preſent the following 
etition: ö | 


To the Right Honourable the Lords Spiritual and Temporal in Parliament 
aſſembled, 5 


The humble Petition of Mary Dutcheſs of Norfolk, 


Sheweth, | 
H A T fince the Examination of Witneſſes. before your Lordſhips 
againſt your Petitioner, upon Tueſday laſt, the utmoſt Endeavour and 
Diligence hath been uſed, to prepare for her Defence againſt the Time 
appointed by your Lordſhips. 

That your Petitioner is very much concerned, that, for the neceſſary 
Defence of herſelf, ſhe ſhould be forced to lie under the Charge ſworn 
againſt her, one Moment beyond the Time given her by your Lordſhips. 

But, upon a Conſultation with her Countel and Sollicitor laſt Night, 
ſhe is adviſed, that it is abſolutely neceſſary for her to addreſs to your 


as aforeſaid, the following Order was 


| | the Clock. 
Vo, hall true Anfwer make to all ſuch Queſtions as ſhall be aſked you by this | 


| 


| 


Lordſhips for Time, till A7nday next, to bring in her Defence, ſome of | 


her moſt material Witneſſes being remote from London; and though ſhe 
has ſent for them, and uſed all Means poſſible to get them ready by the 


Time appointed, ſhe cannot be able to have them here before Monday next. 


Wherefore your Petitioner humbly prays your Lordſhips, (it being a 
Caſe of the higheſt Concern and utmoſt Importance to your Petition- 
er) to give her Time, 'till Mendiy next, to bring in her Defence. 


And your Pctitioner ſhall ever pray, Cc. 
M. Nerfelk. 


Upon which Petition the following Order was made, 
I 


| 


— 


Pg * 


' to make her Defence 3 upon reading the Petition of her Grace the Duich- 
[eſs of Norfolk, praying, (it 8 of the higheſt Concern, and ut- 
| moſt Importancr do her) to give Time, till Andy next, to bring in 

her Defence 5 after hearing her Counſel at the Bar, and upon Oath made 

that ſome of the Dutcheſs's material Witneſſes are out of Town, it is Or- 
| dered bythe Lords Spiritual and Temporal in Parliament aſſembled, That 
her Grace the Dutcheſs of Nerfolt bath hereby Time given her for mak- 
ing her Defence, ustil Monday the Firſt Day of February next, at Eleven 


of the Clock in the Forenoon. | | 5 
e 8 Matth. Johnſon, Cler Parliamentor. 
Accordingly the Dutcheſs of 
lowing Order was made. . Oy | 
Di Lane, 1 Februarii, 169 11. { 


4 


| | It is Ordered by the Lords Spiritual and Temporal in Parliament af. 
| ſembled, That on Wedne/day next, at Eleven of the Clock in the Fhre- 


noon, the Houſe ſhall proceed in hearing the Dutcheſs of Nerfolt's Evi- 
| dence; and that all the Witneſſes that have been fworn on either Side, do 
then attend the Houſe, k 3 75 
„ Ne Matib. Johnſon, Cler' Parliametitor”, 
Which they did, and the following Order was made. 
„ Di. Mercurii, 3 Februarii, 1691. N . 
After having this Day heard ſeveral Witneſſes on Behalf of her Grace 
the Dutcheſs of Norfolk, as alſo for his Grace the Duke of Norfolk, It is 


Ordered by the Lords Spiritual and Temporal in Parliament afſembled, 
Thar her Grace the Dutcheſs of Nerfolk's Counſel ſhall proceed in her 
Grace's Defence on Saturday next at Twelve of the Clock. 205 


© Rs | Mattb. Johnſon, Cler' Parliamentor'. 
They proceeded accordingly, and the following Order was made. 
| | Die Sabbati, 6 Februarii, 1691. AF. 
Aſter having this Day heard ſeveral Witneſſes on the-Behalf of the 
Dutcheſs of Norfolk, It is Ordered by the Lords Spiritual and Temporal 
in Parliament aſſembled, That the Counſel for his Grace the Duke of 
Norfolk ſhall proceed to examine Witneſſes, on Tueſday next at Twelve of 


| Math. Johnſon, 'Cler' Parliamentor” « 
Which accordingly they did, and the following Order was made. 
Die Martis, 9g Februarii, 1691. 

After hearing ſome Witneſſes this Day, on the Behalf of his Grace the 
Duke of Norfolk, It is Ordered by the Lords Spiritual and Temporal in 
Parliament aſſembled, That the Counſel for his Grace the Duke of Nor- 
folk, as alſo. the Counſel for her Grace the Dutcheſs of Norfolk, ſhall be 
heard on Thurſday next, at Twelve of the Clock, to ſum up the Evidence 
| on either Side; and that Mrs. Satobridge, and Mrs. Staurton, do then at- 


tend to be heard. ; | 
| | Matib. Fohnſon, Cler' Parliamentor*, 


1 | x 
The Counſel attended accordingly, but not heard; and their Lord- 


ſhips were pleaſed to make the following Order. 
Die Jovis, 11 Februarii, 1697. 


| 


ſembled, T hat the Counſel for his Grace the Duke of Norfolk, as alfo the 


|} Counſel for her Grace the Dutcheſs of Norfolk, ſhall be heard to-Morrow 
| at One of the Clock in the Afternoon, to ſum up the Evidence on either 
Side; and that Mrs. Sawbridge, and Mrs, $teurton, do then attend to be 


heard, 
Math, Johnſon, Cler' Parliamentor', 


After Evidence ſummed up, this following Order was made. 


| Die Vineris, 12 Februarii, 1691. 
After hearing this Day the Counſel, and a Civilian, for his Grace the 
Duke of Norfo/k; and alſo Counſel, and a Civil Lawyer, for her Grace 
the Dutcheſs of Norfolk, who ſummed up the Evidence for their Graces 
| ſeverally, It is Ordered by the Lords Spiritual and Temporal, in Parlia- 
ment affembled, That on Tueſday next, at Twelve of the Clock, this 
Houſe ſhall proceed in the Debate of this Bufineſs; and that then no other 
Buſineſs whatſoever ſhall intervene : And that all the Lords in and about 
the Town ſhall be ſummoned then to attend ; and that the Officers that 


ſummon them, give the Houſe an Account of what Lords they ſummon, 
; Matth. Fohnſon, Cler' Parliamentor'. 


The Matter was accordingly enter'd upon; and, after ſome previous 
Debates by their Lordſhips, they were pleaſed to adjourn 'till the next 


Day, when they proceeded, viz. | 
Die Mercurii, 17 Februarii, 1691. | 

The Depoſitions taken at ſeveral Times before, on the Behalf of his 

Grace the Duke of Norfolk, as alſo thoſe taken on the Behalf of her Grace 

the Dutcheſs of Norfolk, were read at the Table, by the Clerk, and are 


as followeth, v:z. 


The PROCEEDINGS of the LORDS upon the Evidence. 


Rowland Owen examin'd on the Behalf of the Duke of Norfolk, againſt the 
EM Dutcheſs of Norfolk. 


FR Owland Owen ſaith, That Mr. Reyner, about Six Years fince, being 

the Duke of Norfo/t's Butler, order'd him to carry the Things out; 
| the Lodgings being open, he faw Mr. Germaine in Bed with the Dutcheſs 
of Norfolk, the Dutcheſs leap'd out of the Bed, and put on a Morning 
| Gown, and Germaine hid himſelf in Bed ; this was between Five and Six 
o' Clock in the Evening, about a Fortnight before Bartholumeto Day; he did 
not tell the Duke : He is ſure it was Germaine ; he ſaw him often, twice 
or thrice a Day; the outward Door of the Lodgings was ſhut, but he 


opened it with a Key he had. 
Rewland Owen examined a ſecond Time, faith, he never had the Key 


(as he told him) to the Blue Poſts in the Hay- Market, to beſpeak the 
Dutcheſs's Supper; be ſaith he ſaw not Frances Knight then in the Lodg- 


ings, nor any other Woman but the Dutcheſs of Norfolk ; he — be 
at 
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hope (being thus accuſed) T may, without Vanity an 


Nerfalk began her Defence; and the fol- 


It is Ordered by the Lords Spiritual and Temporal, in Parliament af- - 


of the Lodgings but once, that Mr. Reyner gave him the Key, when he went 
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(x3) 6 
hath den Neyner often open the outward Door of the Lodgings, when he 
- hath been by, without calli 
. Felf opened the firſt Door with the 2 r ſecond Door was not cloſe | yo 
"ſhut, and the third Door was open: H x | b 
-Araight forward, and the third turns a little on the right band ; he faith, 
de was gone in at the third Door when the Dutcheſs leap'd out of Bed. 
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Frances Knight > He faith, that he him- 


faith, two of the Doors are 


wf produced to the Credit of Rowland Owen. 
ED Syloefter faith, He hath known Rowland Owen three or four 
Fears, and he hath truſted him in Buſineſs, and he hath ever been 


very faithful; he hath truſted him in Stores to the King, and he might 


have embezzled,; but ever found him honeſt ; and he hath had three or four 


Thouſand Pounds worth of Goods that he might haye embezzled, and 


hath had Opportunities of doing ill Things, but he neyer did : He hath 
truſted him with every Thing he hath ; be bath had more than 200. em- 
bezzled by others, but he never embezzled a Halfpenny : He knows not 
well who recommended him to him; he hath an hundred Men now, and he 
knows not that three of them were recommended : He hath truſted him 
with Goods an hundred and an hundred Times that he might have embez-. 
zled; and others that he hath fo truſted have cozen'd him, and he hath 


loſt 20% in a Month's Time by them; he works at our Work, and that 


better than Twenty that he hath had, and he is no Porter: He faith he 


knows not Mr. Negus, nor was not acquainted with him till Yeſterday, 


HY Jones faith, he hath known Rowland Owen above three Years, 
and that he is a very honeſt Man, and that he ever found him faithful ; 
that he lodged in his Houſe, and that he might have done him Injuries if 
he would, and he hath been employ'd elſewhere, and he never heard any 
Ill of him; he believes he is a Man of a better Principle than to take a 
falſe Oath. W | £ 

Thomas Cooke faith, That he hath known Rowland Owen five Years, 
and knows not but that he is an honeſt Man, and faith that he maintains 
his Family by his Labour ;' he is his Neighbour, and never heard him 
taxed with any Miſdemeanour. 


Witneſſes ſworn on Behalf 1 the Dutcheſs, for invalidating the Teſtimony of 
| * Rowland Owen, viz. 
PRances Knight faith, She knows Rowland Owen as he was a Fellow- 
Servant in the Duke of Nerfo/k's Houſe ; ſhe hath known him a Year, 
he was running Porter, to carry up Coals and Wood ; he was not truſted 
with any Keys ; ſhe was truſted with the Keys to the Lodgings, and ſhe 
always kept the Key to the outward Door to the Lodgings, and there was 
no other Key ; and that ſhe never deliver'd it to any Body, but ſometimes 
left it with the Lady Peterborough's Houſe-keeper ; ſhe never let this Owen 
have that Key, or any other Key to the Lodgings, it was below her to do 


it; he never went into the Inner Rooms, no farther than the Steps to the 


outward Room; he is a pitiful, beggarly Fellow; he laid the Steward's 


5 2 * * a. . 
* 


ne bis Diurebs/s "for a Divorce. 


Cloth, and had no other Livelihood ; the lived with my Lady ſix Yeats and 


N 


| he never had the Key of the Lodgings. 


(14) 


upwards, and all the while had the Key to the outward Door : She ſaith, 
u muſt firſt come into the Room called the Footmen's Waiting-Room, 
then into the Dining-Room, then into the Bed - Chamber; the Doors are ſide- 
ways: She made the Dutcheſs's Bed conftantly ; ſhe lock'd the Door, and 
kept the Key in her Pocket; ſhe had the Key of the Rooms till the Coun- 


| teſs of JYeftmoreland had the Lodgings, which was not till the Duke and 


Dutcheſs left them, which was ten or twelve Days before Bartholometo- 
tide, fix Years ago. 

Hen Reyner faith, That he knew Rowland Owen, Street-Porter ; he 
faith, That he 0 Witneſs) could never get into the Lodgings, but 
when he had the Key from Frances Knight; he ſaith, Owen never came into 
the Lodings, but had a Key to a Houſe where the empty Bottles were, 
which was without the Lodgings; and he himſelf could not get into 
the Lodgings but by Frances Raiebt-; he never had the Key in his 
own Pofleſhon ; he never ſaw Owen farther than the Paſſage- Room; 
he ſaith, that the Doors are not oppoſite to one another; he ſaith, 
Frances Knight never gave him the Key; he always found her 
there to open ,the Doors, or in the Room: he never had any Key 
that would open the Lodgings ; Owen never told him that he caught 
the Dutcheſs in the Manner as is ſaid z he knows not of any Livelihod he 
had, beſides laying the Steward's Cloth : Owen had Wages from the 
Duke, and lodged at the Duke's' Houſe in OI ; he ſent Bot- 
tles, Pewter Plates, Forks and Spoons, Bread, and Linnen ſome— 
times by him, from the Duke's Houſe to the Lodgings in //hiteha!! : 
When he was not there to receive them himſelf, he gave him Directions 
to deliver them to Frances Knight, or gave him the Key of the Cup- 
board. Being aſk'd whether he hath ever gone by another Name 
than Reyner 7 We deſired to be excuſed, and refuſed to anſwer; he 
refuſed alſo to anſwer, whether he had known any Lady go by the 
Name of Bateman: Afterwards he ſaid, He did know one to do fo. He 
ſaith, ſhe went by the Name of the Dutcheſs of Nero,: He faith, it was 
the Dutcheſs of Yer dt that went by the Name of Bateman, and the went 
ſo he believes for a Year; it was at Lambeth, but he knows not at whoſe 
Houle there; he never ſaw Germaine there; it was a Year, or Half a Year 
ſince, he knows not certainly; the Houſe is called by the Name of Scri- 
ber's Houſe, a Dyer; he never ſaw Mr. Germaine at Scriber's with the 
Lady Bateman ; he ſaith, he himſelf went by the Name of Goodman, when 
he lived with this LadyBateman ; he ſaith, that he knows not that Germaine 
was ever at Lambeth, by that Name, or any other: He faith, he never 
paid any Rent for the Houſe at Lambeth, nor knows that Germaine paid 
any for it ; but he ſaith, he was a Servant to the Dutcheſs at Lambeth, 
but knows not what Office he was in, but ſhe paid him his Wages, 

Henry Reyner, examined to what Rowland Owen ſaid at his ſecond Ex- 
amination, ſaith, he never gave him the Key of the Lodgings, and ſaith, 


Margaret, 


Q . — nk _ "INE "OR 2 * "x * P 


The following Obſervations were publiſhed with the above Proceedings, in 
1692 ; by ber Grace's Friends. 
Obſervations upon (he foregoing Evidence. 

E are in the 2 Place to conſid 
both Sides. Secondly, To examine the Credit of the Witneſſes. 
Thirdly, The reaſonable Probability of the Matters Sworn, according to 

the common Courſe and Practice of the World. | 
Owen ſwears, That being ſent by Henry Reyner, the Duke's Butler, to 


carry the 1 hings out, and the Lodgings being open, ha ſaw Mr. Germaine 


and the Dutcheſs in Bed ; and to countenance the Story, he ſays, That 
two of the Doors are ſtraight forward, giving to underſtand that the. Doors 
being open, and one againft another, « Body may ſee the Bed out of the 
firſt Room into the third; that Reyner gave him the Key of the outward 
Door, and upon the unlocking of it he made this Diſcovery. 

Frances Knight encounters this Evidence with .a Depolition, that ſhe 
kept the Key of the outward Door herſelf, and delivered it to nobody, 
but now and then to my Lady Peterborough's Houſe-keeper : That Owen 
never went into any of the inner Rooms, and that the Doors are ſideways. 

Henry Reyner ſaith alſo, That he himſelf could not get into the Lodg- 
ings but by Frances Knight ; that he never gave Owen the Key, nor ever 
had it in his Poſſeſſion; that he never ſaw Owen beyond the Paſſage- 
Room, nay, that Frances Knight never gave him the Key, but that he ſtill 
went to her to open the Door, and that he never had any Key to the Lodg- 
ings ; that whenever he ſent Ower with Plates, Spoons, and the like, 
from the Duke's Houſe to the Lodgings in Mhitehall, he was either there 
ROE to receive them, or directed Owen to deliver them to Frances 

night. Cy | 

Now, if theſe two Witneſſes ſpeak Truth, Owen was never in the inner 


Rooms at all; he never had the Key of the outward Door, and the Doors 


are not ſtraight forward as Owen ſwears they are, which is a Matter of 
Fact eaſily cleared. 

As to the Credit of Rowland Owen, Edward Sylvefler, John Jones, and 
Edward Coke are produced in his Favour. The firſt ſwears, he never 
knew him ſteal or cozen, as if the caſe were Pilfery. The ſecond, That 
Owen might have done him Wrong, and did not, and thence infers that 
he would not take a falſe Oath, The third, That he knows nothing to the 
contrary of his being an honeſt Man. So that here are three Surmiſes for 
the Reputation of Owen, which are juſt nothing to the Purpoſe, on the 
one Hand; and two point-blank Proofs, upon Oath, againſt him on the 
other ; and not one Syllable all this while to diſparage the Teſtimony 
of either Knight or Reyner ; though there are ſeveral pinching Paſſages in 
the Evidence, that, if they were falſe, might be detected by Hundreds of 
Witneſſes. And for an Inſtance of Reyner's Tenderneſs of an Oath, he 
has own'd ſome Things, upon the Cloſe of his Examination, to the ſeem- 
ing Prejudice of the Dutcheſs herſelf. This is meant of their going by 
borrowed Names; but as Things ſtood at that time with many Perſons 
of Honour, under her Grace's Circumſtances, it was no Scandal to con- 
ceal either their Names or their Abodes. Burt as to the true Reaſon of the 
Dutcheſs's Retirement, and living in a Manner ſo Incognito; The Earl of 


er, and compare the Evidence on | 


| 


— 


— — — 


Peterborough falling deſperately ſick in the Tower, her Grace came over 
upon it, from beyond the Seas, to be within Diſtance, in Caſe the Sick- 
neſs ſhould have proved mortal. The Dutcheſs had at that Time nothing 
to live upon but an Exhibition from her Father, and one Half of that was 
made over too for the Payment of her Debts; ſo that not being in a Con- 
dition to appear anſwerable to her Quality, ſhe thought herſelf bound in 
Honour, Prudence and Juſtice to retrench her Expences, which ſhe could 
not better do, than by ſuch a Retreat. 

It is in the next Place to be obſerved, how Owen interferes with him- 
ſelf ; the Lodgings, he ſays, being open, he ſaw Mr. Germaine in Bed with 
the Dutcheſs of 2 alk, the Dutcheſs leap'd out of the Bed, c. This muſt 
naturally be underſtood to have been upon the opening of the firſt Door ; 
and to the end it ſhould be taken ſo, he ſays that the two firſt Doors were 
ſtraight forward, and that the third turns a little. Now if ſo, How could 
he ſee the Bed out of the firſt Room into the third? And then he forgets 
himſelf again, in ſaying that the ſecond Door was not cloſe ſhut, and the 
third open; ſo that he has now doubled the Difficulty : There was no ſee- 
ing into the Bed-Chamber, both becauſe the ſecond Door was almoſt cloſe, 
and becauſe the third was ſideways. It is to be noted alſo, that the Bed 
ſtands quite out of Sight of the e Door, which is ſufficient of 
itſelf alone to overthrow Owen's Teſtimony. But upon ſecond Thoughts, 
he takes himſelf tripping, and inftead of mending the Matter, makes it 
worſe; it comes into his Head by this Time, that there was no ſceing them 
in Bed out of the firſt Room, and fo thinks to help it out with a Fram at 
the wrong End of his Information,. that indeed he was in at the third 
Door when the Dutcheſs leap'd out of her Bed. Now, to take the Tale 
his own way, can any gong imagine, that Owen ſhould unlock the out- 
ward Door, lay down his Lumber, paſs theſe two Rooms into the third, 
the Dutcheſs and Mr. Germaine both awake too, and all this Noiſe not 
give them the Alarm ? | 

To come now to the Probability of the Thing, Reyner gave him the Key, 
he ſays, only for once, it ſeems, for he never had it either before or ſince, 
Has not this the Face now of a Contrivance, calculated for a particular 
Turn? Is it not highly improbable again, that a pitiful, drudging Fellow, 
that carn'd his Bread by doing Porter's Work for the Family, ſhould have 
the Dutcheſs's Bed-Chamber Jain open to him? And ſo for the Morning- 
Gown, and Germaine's hiding himſelf in the Bed, had they no other 
Cloaths or Garments lying by them? That Owen ſhould have the Luck 
to ſee juſt this, and nothing elſe. But his Leſſon was to ſwear Nudus cum 
Nuda, and Solus cum Sola, to bring the Proof up to the Straitneſs of the 
Law, and that was the Part he had to play. Or, to take the Caſe yet an- 
other way: If Owen had ſeen them out of the firſt Room, can any Body 
think he would have ventur'd after that into the Bed-Chamber ? Or, if 
he did not ſee them in the firſt Room, what had he to do in the other 
Room at all? But over and above all the reſt, for an Amour of this 
Quality, to be carried on thus in the Face of the Sun, the Doors and the 
Curtains open ; let any Man ask his own Conſcience, if he does not 
look upon it as an Impoſture, without a Precedent from the Creation to 
this Day. | 
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ind, in the firſt Year of ng Fes Reign, about-three or 
four of the Clock in the Afternoon; a Woman told her that my Lad 

was not there, but ſhe opening the Door, ſaw my Lady upon the Stools 
in an ill Poſture, Mr. Germamne's Breeches were down; he pulled them 


up, and laid his Hand on his Sword, ſaying, God damn you for a Whore, 


a 


How have you the Impudence to come here ? My Lady bid him kick me down; 
he ſcattered ſome Concernsz that is, Man's Nature, on the Boards ; ſhe 
ſaw no Nakednefs but her Knee, or a little above. Another Time after, 
ſhe found Germaine's Handkerchief and Ruffles in my Lady's Bed; my 


' Lady's Woman ſaid there was Germaine's Name upon them. Another 


Time, ſhe ſaw Mr. Cornwal let Mr. Germaine out of my Lady's Cloſet : 


| She ſaw Germaine's Legs within her's when ſhe dame the firſt Time into 


Argavet Ellwood faith, She had a Company to fee the Lodgings at 


the Room, and his Breethes were about his Heels. The firſt Time was in 


 Bartholomew-Fair T Mrs, Knifeton told her it was Germaine's Linnen. 


| Witneſſes produced to the Credit of Margaret Ellwood. | 


| CAptain Charles Potts faith, He hath known Margaret Ellwood fix or 


ſeven Years, and that ſhe was Servant to the Duke of Norfolk; and 
that ſhe behaved herſelf well and prudently there; her Huſband was a Sol- 


dier in his Company, and was, as he harh heard, a Shoemaker. 


John Faucet ſaith, he knew Margaret Elkogd, while ſhe was the Duke 
of Norfolt's Servant, about two or three Years z he never heard any Scan- 


dal, or Diſgrace of the Woman, but that ſhe carried herſelf civilly ; he 


knows not whether ſhe kept an Alehouſe in Vinaſor. | 

Lawrence Purcell ſaith, He knows Margaret Ellwood, ſhe lived in his 
Houſe in Brooks-Market, next Eaſter will be two Years : He knows no- 
hing amiſs of her; ſhe took Care for her Living; he never knew her 
keep ill Hours; ſhe took a Room in his Houſe, ſome of the Rent is be- 
hind, he thinks thirty-two Shillings, her Huſband and the Woman gave 
him a Bond for it. | | l . 


Witneſſes fworn on the Behalf FA the 4 N ef ory in validating the Teftimony of 
EE argaret Ellwood, b a 


Ichael Haddon ſaith, He hath been acquainted with Margaret Ellword, 
four, five, ſix, or feven Years : When he firſt knew her, her Huſ- 
band was a Soldier in the Duke's Company, and ſhe was, as he hath 
heard, an under Houſekeeper ; he believes ſhe was turned out of the Duke's 
Service; afterwards ſhe fold Drink in a Houſe of his at & indſor, and went 
away in his Debt by Night, without paying him ; ſhe took her Goods 
with her; this was in 1689. | 1 
oyce Heath ſaith, She knows Margaret Ellwoed; ſhe lived in a Cellar 


of her's, and in a Back-Houſe of her's, but not at the ſame Time, three 


Quarters of a Year, in Brooks-Market, about Michaelmas laſt ; ſhe paid 
the Landlady but eleven Shillings and Six-pence: Her Courſe of Life 
was not good; ſhe was in an inferior Condition, her Huſband was a Cob- 


ler in a Stall, and ſhe had five Children. 


** * 1 


| [ 2 5 but the ſaid-Elkoood ſent to borrow a Scarf of her the Sunday 
after, Chr: 


ſaith, That laſt 
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mas laſt ;, and faith, That going the next Day. for her Scarf, 
ſhe, the laid Ellmecd, defired it for a longer Time, for it might be five 


Pounds in her way, for ſhe was to be a Witneſs for the Duke of Narjals, 


who was to. be divorced from his Dutcheſs, and that the Duke ſeat his 


Chariot for her: I told her there could be no . 40 in Marriage, ex- 


cept Adultery could be proved; and that I could not think it reaſonable 
to believe, that ſo mean a Servant as ſhe could be a Spectator to fo ill an 
Action as that Was, She ſaid, the thought ſhe could do the Duke no Kind- 
neſs in going, for the never ſaw any other Harm by. the Dutcheſs, than 
that ſhe ſaw Gentlemen come to ay fro to the Houle ; but the Duke had 


ſent for her, and ſhe muſt go. Ware | . 3 
Mary Jones faith, She knows Margaret Ellwood, who ſhe heard ſay, the 
Buches ſent py 1 A * 2 Chrifimas laſt, and ſaid, Marga- 
ret, I de u to ſpeak the Truth, I would not have you diſoblige m 
Lord in the leaſt ; = 
her Grace, The Dutcheſs demanded the Keys of her, and ſhe gave them 
her; and the Dutcheſs gave them to her, the ſaid Elwood, again the next 
Morning: The Diſcourſe was a few days before Chriſtmas laſt. 
Anne Koſs faith, She knows Margaret Elkuood, who came to her Houſe, 
and told her, about two Months fince, that the Duke of Norfolk ſent for 
her to Witneſs, for there would be a Divorce between the Duke and 
Dutcheſs; and I aſking her what ſhe could ſay, She anſwered, ſhe could 
fay little, but that ſhe . no III by the Dutcheſs; but that ſhe was a 
good, generous ſpirited Lady, and ſhe never knew any ill Action by her in 
her Lite; I bid her have a Care what ſhe went about, for that would do 
the Duke but little Kindneſs. The Dutcheſs, ſhe ſaid, called for the 
Keys of her Lodgings, 'but gave her them back the next Morning. She 
| eek ſhe went to her to demand a Debt, and ſhe pro- 
miſed to come and pay it her. She ſaith, ſhe went to the Porter at the 
Duke's to aſk for her; but the Porter ſaid ſhe was not within; but meet- 
ing with het Child there, ſhe ſaid ſhe was within, and brought her, 
the Witneſs, to her in the Duke's Houſe, and ſhe made her yery wel- 
come, and ſent her Huſband with her, the Witneſs, to ſee her Children's 
Lodging in the Green Mews, near the Duke's Houſe : She faith, Elkvord's 
uſband told her, upon aſking how the Cauſe went, that his Wife was 
to have 401. per Annum ſettled on her, and to go to Windſor to live, and 
Children, and commending their Lodgings, that £/kuood's Maid, or Wo- 
man, told her they paid four Shillings a Week for the Lodgings : She 
faith, the Children were well cloathed, with good Frocks and . 7 of Bong 
and they uſed to be ragged, and that her Huſband uſed to allow her but 
Six-pence a Day for her and her Children: She ſaith, That Margaret Ell- 
wood told her ſhe had been with the Dutcheſs, and that her Grace bid her 
do nothing to diſoblige her Lord, but ſpeak the Truth. 
Mary K. 5 faith, She knows Margaret Elkvood; She ſaith, ſhe heard 
Elliusad's Huſband ſay, that the Duke of Norfolk had taken Care of his 
Wife and Children, and ſettled thirty Pounds per Annum on them, and 
her Habitation was to be at Windſer Caſtle ; and ſaid, that my Lord Duke 
would be divorced, for he was to have a great Fortune of Twenty Thoy- 


| 


ſand Pounds a Year: This Diſcourſe was the laſt Week, and her Father 
was preſent, and her Mother was juſt gone out. . 
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* Obſervations upon the foregoing Evidence. 


Here's a foul and a ſuſpicious Story in this Depoſition of Margaret Ell- 
wood, wherein ſhe ſtands ſingly upon the Credit of her own Teſtimony, 


without any Colour or corroborating Evidence to ſupport it: Only Capt. 


Charles Potts, John Faucet, and Lawrence Purcell, are produced to ſpeak 
to her Perſonal Reputation. The firſt ſays, ſhe behaved herſelf well and 
71 4 in the Duke's Houſe; the ſecond and third, that they know no 


Il by her. | 
T here were produced on the Behalf of the Dutcheſs, and to invalidate 


the 8 of Margaret Ellwood, theſe fix Witneſſes, Michael Had- 


don, Joyce, Heath, Mary Trevis, Mary Jones, Anne Roſs, and Mary Roſs. 
Mary Trevis, Mary Jones, and Anne Roſs, do all depoſe, that about 


Chriſtmas laſt, ſpeaking of the Dutcheſs, and Mr. Germaine, Margaret 


Elkuood told each of theſe Witneſſes reſpectively, that ſhe never ſaw or 


knew any Thing of Ill by the ſaid Dutcheſs ; and yet Elkuvd's Accu- 
ſation bears Date in the firſt Year of King James. Mary Trevis ſwears 
farther, that upon the next Sunday after Chri/tmas laſt, Ellwood told her, 
upon borrowing a Scarf of her, that it might be five Pounds in her way, 
for the Duke was to be divorced from the Dutcheſs, and he had ſent his 
Chariot for her, and ſhe was to be a Witneſs. Anne Roſs ſpeaks alſo to 
the ſame Effect, how E!lwoed told her there would be a Divorce, and the 
Duke had ſent for her to be a Witneſs ; and likewiſe faith, That Elkored's 
Huſband told her, that his Wife was to have thirty Pounds per Annum 
ſettled upon her, and live at Vindſor, and have the ſhewing of the Caſtle. 

Mary Refs ſpeaks to the ſame Purpoſe alſo, with the Witneſs above, as 
to what E!ſword's Huſband ſaid of J/indfor, the Settlement, and the Di- 
vorce; adding alſo, that the Duke was to have a great Fortune (accord- 
ing to the common Rumour then about the Town) ; Mary Roſs's Father 
was by, and heard all this: It was about a Week before the 
Information that Diſcourſe had paſſed. 

' Nay, the Dutcheſs was ſo clear in the Matter, that ſhe ſent for E!lweed 
a little before Ghri/tmas laſt, and bid her ſpeak the Truth; as Elwood 
herſelf owned to Mary Jones and Anne Refs. 

To come now to the Quality and Credit of Margaret Elkuozod. Haddon 
ſays, ſhe was his Tenant at an Alehouſe in Jindfor, in 1689, carried off 


| her Goods by Night, and went away in his Debt. 


Heath ſaith, She lived in a Cellar, led an ill Courſe of Life; her Huſ- 


band was a Cobler in a Stall. 
Anne Refs Ye, That ſhe had five Children, and that ſhe had but Six- 


pencea Day Maintenance for herſelf and them. 
4 


ate of the | 


| 


This was her Condition till near Chriſtmas laſt, when all on a ſudden, 
as Anne Roſs depoſes, ſhe was taken into the Duke's Houſe, the Children 
new cloath'd, and trick'd up with good Frocks and Top-Knots, (which 
were till then all in Rags,) Lodgings provided for them at four Shillings 
a Week, and a Maid to look to them, and no viſible Means of doing all 
this. But, in fine, the Change was not wrought by Miracle, and leans 
much toward the Diſcourſe before- mentioned, that Anne and Mary Roſs 
had with Ellwosd's Huſband, _. | 

The Queſtion, at laſt, is briefly this: Whether is to be believed a 
Woman under ſo many fcandalous Circumſtances, and one that fwears for 
herſeif too; or fix Witneſſes againſt her of ſo unqueſtionable Probity, that 
not ſo much as one of them could be impeached by the other Party? 
To paſs now to the palpable unlikelihood of the Story barely in itſelf; 
Elluood was carrying Company, ſhe ſays, to fee the Lodgings at ge, 
and opening the Door, ſhe ſaw and heard, as in her Depoſition. How 
came it now, that none of this Company ſhould be produced, or ſo much 
as named to ſecond Elwood? For 'tis to be preſumed, they muſt needs 
hear and ſee what paſſed upon this Adventure, as much as ſhe herſelf did; 
or if ſhe had but named the Woman, who, ſhe ſays, told her my Lady 
was not there, it might have ſerved as a collateral Inducement, for the 
giving of ſome Sort of Credit to it. But in a Matter of this Importance, 
to have ſo many Witneſſes within Reach of being found out, and none 
to appear, looks very ill on their Part, that were ſo much concerned to 
produce them: And ſo for Germaine's threatening her, and the Dutcheſs's 
bidding him kick her down, no People in their right Wits but would 
have try'd to ſtop her Mouth with fair Words and a good Bribe in ſuch a 
Caſe as this, rather than provoke her, by Menaces and ill Language, to 
run open Mouth to the Duke with the Story, in Revenge, when ſhe had 
the Ducheſs's Honour and Eftate ſo abſolutely at her Mercy. 

As to the Buſineſs of Mr. Germaine's Handkerchief and RuMes, and his 
being let out of the Cloſet, the Contrivance is all of the ſame Piece with 
the reſt ; for why were not the Perſons named in her Depoſition pro- 
duced to prove the Particulars therein mentioned, as well as Zl/kv:od? It 
is moſt certain, that the Proſecutors could caſily have done it, and that it 
was properly their Buſineſs and Intereſt fo to do; for what ſignifies E!/- 


wood's ſingle brag ag,” under her Circumſtances, without corroborating 


Proofs ? She tells us a Tale, of Company to ſee the Lodgings ; a Woman 


that told her ſo and ſo; and another Woman and a Gentleman that ſaid, * 


and did this and that, and yet not one Creature at laſt to ſecond her De- 
poſition, nor any Pretence of an Exception to the Evidence on the other 
Side. | 


* 
) 
* 


» Margaret Elluod ſaid, She never knew no Harm by 


to have the ſhewing the Caſtle : She ſaith, That upon her going to ſee the 
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Tons Besten woninut on ur ba the Duke of Norfoll, again u. 


Deer laid, for ſhe knew my Lady Dutcheſs 
that, he ſaw a Shirt and a Whaiſtcoat in the Cloſet, which my Lady's 
Woman and Arne Burton took away. My Lord being abſent, we mur- 
mured amongſt ourſelves, that my 
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of Norfolk being at Portſmouth, he 


Hanas Hulſon faith, That the Duke 


| T was Butler at Mindhor, when Germaine, and the Dutcheſs, and Corn- 
wall went to play; Germaine ſent his Footman for clean Linnen, which 


he brought the next Morning. Mrs. Guin ſaid ſto the Dutcheſs, The 
8 have lain with 8 but ſhe would IF lay the Dog hare the 
uld accept of him; after 


rd was wronged: 1 told my Lord; 
whereupon my Maſtex Crogg had me to my Lord Peterberough's Lodging, 
and threatened me, that he would prefer me to his Brother Richards, who 
turned me off in Germany. This was, he thinks, in December, or Septem- 


ber, 1685. Mrs. Gwin ſpoke this in the Green Room, and he was in a 
Cloſet hard by, and the Door open, and ſo heard it. | 


Witneſſes fwworn on the Behalf 3 the Dutcheſs, for invalidating the Teflimony of 


omas Hudſon. 


WW ian Purchaſe ſaith, That he knows Thomas Hudſon, who, he ſays, 


VV. was never Butler to the Duke of Norfolt, either at Windfor, or any 
other place: He, the Witneſs, was Under-Butler himſelf, Reyner was 
Butler in 1685, and the Witneſs was Under-Butler. He faith, Hudſon 


| waited on the Gentleman of the Horſe and the Steward; he was not the 


Duke's Servant, nor waited at the Table that he knows of; he was never 
ſuffered to come into the Room when the Duke or Dutcheſs was at Play. 
He faith, he, the Witneſs, was not at Vindſor at the Time when the 


Duke of Norfolk was at Portſmouth, but he was ſent to Drayton in North- | 


amptonſhire, and was then the Duke's Servant as Under-Butler; he knows 
not that Ryeyner was; he faith, he is now Servant to the Lord Peterbo- 


rough. 

Col. Jacob Richards faith, That he knows Thomas Hudſon, he was his 
Servant, he was recommended to him by Mr. Cragg, he was his Footman 
he believes he was in his Service four Months, he parted with him, be- 
cauſe he found him a tricking Fellow ; he told him his Brother Cragg 
was to be killed by one Curry, and another Iriſhman: He, the Witnels, 
writ to his Brother Crogg, and he adviſed the Witneſs to part with him, 
for he did not think him fit to be truſted in his Travels ; whereupon he 
paid him his Wages, and gave him Money to bear his Charges to England, 
and ſent a Trunk by him. One Mr. Negus travelled with the Witneſs ; 
and his Father, who then, and now lives with the Duke of Norfolk, writ 
to us, That he did not think it fit for us to keep ſuch a Servant, for he 
was a dangerous fellow, or to that Effect. Hudſon never owned any 
thing of the Adultery to the Witneſs, but poſitively declared to him he 
knew nothing of it: This was in Fanuary, 1685. He ſaith, that Cragg 
writ him Word, that Hudſon muſt needs be a tricking Knave. He ne- 
gligently told the Witneſs this of the 3 Curioſity made him aſk 
it of him, for he had lived with the Duke and Dutcheſs, and it was natu- 
ral for him, the Witneſs, to aſk ſuch a Queſtion. He ſaith, he believes 
Hudſon ſaw ſome of his Letters: He ſaith, there were printed Papers in the 
Trunk he ſent, but nothing of any conſiderable Value: He faith, Hudſon 
never cheated him of any thing that he knows of; he hath truſted him 
with a 100. at a time: The Trunk was delivered in England, and he 
believes he knew what was in it: He faith, that aſking Hudſon whether 
he knew any thing of the Adultery charged on the Dutcheſs of Norfolk ? 
Hudſon ſaid, he knew nothing of it : He, the Witneſs, told him, that it 
was ſaid, that it was he that had betrayed the Dutcheſs ; he ſaid, it was a 
falſe Accuſation, for he knew nothing of it. 


Anne Burton examined on the 1 of the Duke of Norfolk, againſt the 
ucheſs . 


A Nu Burton ſaith, She was ſervant to the Duke and Dutcheſs of Vor- 

fell: When the Duke was gone to Portſmouth, ſhe was at Windſor, 
when my LY went to London with Germaine, When my Lady came 
Home, after Supper ſhe was in great Haſte to go to Bed; when ſhe 
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was undreſt; ſhe faid ſhe would Tock us out, becauſe ſhe would not be 
diſturbed before Eleven o'Clock the next Morning, though the King and 
Queen ſhould come. Hudſon told her Germaine was ſtill in the Houle, 
whereupon we laid Chairs on the back Stairs, that we. might hear him if 
he came down; the Chairs were not removed the next Morning; when 
Germaine's Man came with Linnen, he ſaid his Maſter was there. My 
Lady ordered a Fire to be made in my Lord's Room, where, when the 


„ 


Was come, Mrs. Nelly Gwin came in, and aſked her how the liked her 
- Night's Reſt? And being aſked for Germaine, ſhe ſaid the knew nothing 


of him. My Lady complaining of her Hair being outof Order, Nelly an- 


| ſwered, It was a hot Night with her, enough to put her Hair out of Pow- 


der and Curl too. Quickly after, Cornwall came in, and aſked for Ce- 
maine; and my Lady ſaying, ſhe knew nothing of him, Nelly Gwen laid, 


I queſtion not but he will come out by-and-bye like a drowned Rat; 


with that, while I was cleaning the Dining-Room, Mrs. Knifeton called 

me, and ſhewed me in a Cloſet Germaine's Shirt and Waiſtcoat, and af- 
terwards making my Lady's Bed, ſaw there were two Prints where two 

had laid. The Shirt and Waiſtcoat were ſent by the Duke to the Lord 

Peterborough's: She ſaith ſhe is a ſingle Woman, and was never married; 

this was about Bartholamew-Tide, tix Years ſince : She ſuppoſeth the 

Bed was ftained both by a Man and Woman. 


Witneſſes ſworn on the Behalf of the Dutcheſs, for invalidating the Teſtimony of 
Anne Burton. 
A ne Burton againſt herſelf : Upon ſeeing ſeveral Witneſſes come in, 
to prove her to be a married Woman, (though ſhe had ſworn the 
contrary,) was called to the Bar of the Lords, and there faith, She was 
not married when ſhe was at J/:ndfor ; ſince that ſhe hath been married. 
Anne Burton was her Maiden Name; her Huſband's Name is Beuſtin. 
Suſan Wheatcroft ſaith, That ſhe knows Anne Burton, and that ſhe lodg- 
ed in her Houſe ſixteen Weeks, with her Huſband, Robert Benſtin; and 
ſhe ſaid, ſhe ſhould have a Parcel of Money to be a Witneſs for the Duke 
of Norfolk, againſt his Dutcheſs ; this was about March two Years ſince. 
Her Huſband ſaid, he ſhould have a Commiſſion from the Duke of Ner- 


folk, and he ſhould have a great deal more from him, for his Wite is to be 


a material Witneſs againſt his Dutcheſs. They did not pay her, the 
Witneſs, when they went away, nor ſince; they owed her ſeven Pounds 
fifteen Shillings ſhe hath been ſeeking after them, and could not find 
them; ſhe left a Trunk with Raggs in it, and went away privately, car- 
rying away her Goods by Parcels, 

hey Sheriff faith, That ſhe lives next Door to Warwicl-Houſe, in 
Holborn, and hath kept Houſe there near ſeven Years, and hath known 
Anne Burton two Years ; ſhe lived with my Lord Clare: While ſhe was 
there a Soldier courted her ; they uſed to come every Day for a Fortnight 
or three Weeks to her Houſe to drink; ſhe owed her about three 
Pounds: She hath told her ſeveral Times ſince, that ſhe was to be a 


Witneſs for the Duke of Nerfe/k againſt his Dutcheſs, and the was to 


have Money for ſpeaking : She heard Mrs. Tod bid her always keep in a 
Story, and ſhe would do well: She, the Witneſs, heard them talk of 
thirty or forty Pounds Mrs. Burton ſhould get by 3 Witneſs; ſhe 
is not paid the three Pounds, nor knows not whether ſhe ſhall be paid; but 
laſt Winter ſhe found her in Henrietta- Street, and ſhe deſired her, the 
Witneſs, not to take Notice of her Name, nor what ſhe ſaid to her, for 
ſhe, the Witneſs, ſhould have her Money in a ſhort time, when the Trial 
was over. She told her the ſame a little before that, when ſhe lived at 
Major Wildman's; ſhe takes it to be this Winter was I welve-monih ; ſhe 
thinks it was the Duke of Norfo/#'s Trial: She, the Witneſs, keeps a 
Coffee-Houſe, called Foe's Coffee-Houſe. 

William Purchaſe faith, That he knows Anne Burton; ſhe declared to 
him about a Year and a Half after the Dutcheſs was charged with lying 
with Mr. Germaine, that ſhe knew nothing of it, and that the Dutcnels, 
was wronged as much as ever any Woman was, and that ſhe hoped to ſce 
thoſe puniſhed that were the Cauſe of the Accuſation. He faith, he went 
to ſee her as a Fellow- Servant, and he was not ſent by any one, and go- 
ing to drink together, they fell into this Diſcouſe : He hath talked of this 
Matter ſeveral times (particularly to Mr. Welborne) ſince this Buſineſs 
was ſpoken of, having heard ſhe was to be a Witneſs againſt the DOS. 
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* Obſervations upon Thomas Hudſon's Evidence. 


Hs fwcars himſelf the Duke's Butler at inden. William Pur- 
chaſe ſwears that Hudſon was never the Duke's Butler. 


Hudſon ſays, that they went to Play, and that he over-heard Mrs. Gwin | 


out of a Cloſet, ſaying as in the Evidence. Mrs Gwin is a dead Witneſs, 
and Hudſon but a Cloſet Witneſs, which is little better; now Purchaje 
ſays again, that Hudſon was never ſuffered to come into the Room where 
the Duke or Dutcheſs were at Play. 

Hudſon ſays likewiſe, that the Servants murmured amongſt themſelves, 
that my Lord was wronged, and that he told my Lord of it. Colonel 
Jacob Richards depoſes, That he himſelf telling Hudſon of a Talk, that he 
had betrayed the Dutcheſs, and ſpeaking of a Noiſe of the Adultery ; 
3 made Anſwer, That it was a falſe Accuſation, and knew nothing 
of it. 

Now, as to Hudſon's Credit, he was Colonel Richard's Footman, who 
turned him off as a tricking Fellow, and not fit te be truſted, Mr. Ne- 
gus, the Duke's Servant, both then and now, was of the ſame Opinien 


too, and adviſed by Letter the putting of him away, as a dangerous Fel- 


low. 


The Story of Mr. Germains's ſending his Man for clean Linnen over 
Night, and the bringing it next Morning, has little in it, even ſuppoſing 
the Fact to be true. Fit, The Order was given bare-faced, and con- 
ſequently no Myſtery in it. Secondly, There was a Set-Company at 
Play, and that was not an Opportunity for a Love Intrigue. Thirdly, It 
is no new Thing for People to fit up all Night at Play, and change their 
Linnen next Morning, without any Offence to Honeſty or good Manners, 
where they may have a Privacy ſo to do it. And if my Lady's Woman 
and Anne Burton took away the Shirt and Waiſtcoat, as he ſays they did, 
there's no great hurt in that neither; though it is much to have three ſuch 


But ſtill the only proper Witneſſes are kept behind the Curtain: Anne 
Burton indeed is produced, and we ſhall ſee what kind of Evidence the 
proves herſelf in the next Place, 


+ Obſervations upon Anne Burton's Evidence. 

A Nu Burton has the Story over again of the Shirt and Waiſtcoat, and 

of Mrs. Gwin's Diſcourſe, to which cnough is ſaid already, and more 
needs not be {aid upon the Evidence of a Perfon ſo manifeſtly forſworn. 
In her firſt Oath, ſhe ſwears herſelf a ſingle Woman, and that ſhe was 
never married; but upon Witneſſes appearing to prove the contrary, ſhe 
was called to the Bar again, and owned herſelf to be married, and that 
her Huſband's Name was Benſkin. | 

This Anne Burton had been a Lodger ſixteen Weeks to Suſan Il heat- 
croft, as appears by I/heatcreft's Depoſition ; ſhe conveyed her Goods 
privately out of the Houſe by Parcels, and flipt away ſeven Pounds fifteen 
Shillings in her Debt; ſhe told JYheatcreft that ſhe was to be a Witneſs 
againſt the Dutcheſs, and that ſhe ſhould have Money ; her Huſband 
ſaying alſo, that his Wife was to be a material Witneſs againſt the 
Dutcheſs, and he himſelf ſhould have a Commiſſion, and more than that 
tOO. 

Mary Sheriff ſays, That preſſing Anne Burton for three Pounds that ſhe 
owed her, her Anſwer was, Thatiſhe was to be a Witneſs for the Duke 
againſt the Dutcheſs, and that in a ſhort Time ſhe ſhould have Money, 
and then ſhe would pay her. : 

WWillam 9 ſwears, That about a Year and Half after the Report 
concerning the Dutcheſs and Mr. Germaine, Arne Burton told him the 
Dutcheſs was wronged, and ihe hoped to fee her Accuſers puniſhed ; and 
that he himſelf hath often ſpoke of this Paſſage to ſeveral, and particular- 
ly to Mr. Welborne. Take Notice, that theſe Depoſitions for the 
Dutcheſs, as well as the former, have paſſed without any Contradiction : 


Confidants to ſuch a Secret, an under Footman privy to the Intrigue of | That Germaine's Man is neither produced nor named ; the Linnen (if 


among the Linnen, 
Vol. VIII. 


Germaine's Man going and coming, and raking in the Women's Cloſet any) brought as openly as it was ſent for. 


No Mrs. Knifetin appears, 


and the whole Depoſition reſts upon the Credit of a forſworn Woman, 
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a Gentleman as to own them to be yours, and that 


Year after the Buſineſs of the Dutcheſs happe 
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8 Farelf faith, That he was at Windſor to draw the Dutcheſs of 
No 


alls Picture about fix Years ſince, and had the Duke's Cloſet to | 


put the Pictures in; When he had done, and had been at Home two or 
three Days; Gerniaine came to him much concern'd, and faid, You can 
do the Dutcheſs an extraordinary Kindneſs, and will oblige the Lord 
and Lady Peterborough in the higheſt degree; then he ſh me a Letter 
of the Dutcheſs to me, and read it to me: before that he told me there 
was a Shirt and Waiſtcoat, and they are known to be his: He faid, I 
deſire you to ſave the Dutcheſs's Honour; I defire you will be ſo mueh 
u left them there: 
I anſwered, I was much concern'd there ſhould be ſuch a Trouble, 
but I defired to be excuſed, I could not do it without Prejudice. He 
told me the Lord and Lady Peterborough had diſcoutſed the Duke of No- 
It upon-it, and if it were own'd but to be my Linnen, their Diſcourſe 
had wrought ſo much upon him, that if there came any Evidence to aſſiſt 
them, he would leave off the Purſuit. I refuſed fil]; he offered me a 
Purſe of Gold, and told me I ſhould make my Fortune by it; but I ſtil 
refuſing, Mr. Germaine went away very much diſcontented: My Wife 
being in the-next Room, over-heard the Diſcourſe between Germaine and 
me, and told it, and ſpoke of it, or elſe I had not been here now. ; 
John Rothmell ſworn a T 4 on the mag of the Dutcheſs of Norfolk, 
a for invaiidating the Teflimony of Simon Varelſt. 
Ohn Rothmell' faith, That he lives. in Crown-Court in Covent-Garden, 
-and is a Taylor: He faith, he knows Simon Varelſt, and that he, the 
Witneſs, married his Half-ſiſter: He ſaith, that about a Quarter of a 
| n'd at Windſor, he was at 
Varelſi's Houſe about Eleven of the Clock in the Night, and Yare//t lock'd 
the Door, and told him, be had diſparag'd him by marrying his Siſter, 
and ſaid, he would be his Death, and drew his Sword, and com- 
manded him to ſtrip, that he might ſlaſh him at his Pleaſure; and the 
ſaid Witneſs didiſtrip for fear of his Life, knowing his Frenzy; and he 
ſtruck the Witneſs above a dozen times with his Sword, and threatened 
ſtill to have his Life, if he, the Witneſs, did not fetch his Wiſe down 
that Night, which was about twelve o'Clock, and which was about fix 
Weeks after ſhe lay in; and he was to bring her to be whipt, and to bring 
ſix Rods with him: Upon his, the Witneſs's Promiſe to do this, he 
let him go, and he hath not ſeen him ſince, but in the Street. He had 
Half a Year before that been diſtracted for ſix Weeks, and he, the Wit- 
neſs, fetch'd Dr. Teniſon to him once, and the Doctor came ſeveral times 
afterwards to him. One Night in that Sickneſs, he got from the 


Woman that watch'd him, and run about two Hours in his Shirt and 


Waiſtcoat, in a froſty Night, and cut his Feet, and was brought Home 
by the Watch : He faith, his, the Witneſs's Wife, was to have been 
here this Day as a Witneſs, and was here, but not having an Hour to 
reckon, and being ill, is gone Home with her Midwife: He ſaith, he 
never durſt go near Parelf ſince he abus'd him: He faith, that Mrs. 
Varelſi, after ſhe came from Windfor, ſaid, That the Dutcheſs had ill 
People about her, and that ſhe believ'd her to be much wrong'd, and 
ſaid, ſhe could clear her about the Scandal of the Linnen that was found; 
for whether it was, or was not Mr. Varelſt's Linnen, ſhe could do it; 
and ſaid, ſuppoſing I had brought my Huſband's Linnen down to be 
waſh'd, and the Landreſs fetching of it, ſhe might take it up, and leave 
ſome of it behind. Tb 


Thomas Foſter examined on the Behalf of the Duke of Norfolk, againſt the 
| Dutcheſs +. 

Himas Foſter ſaith, That he was Coachman to Mr. Germaine, and 

carried the Dutcheſs of Norfol4 often, about two Years ſince, in his 

Coach, and brought her Home, and the Footmen have had four Half- 

Crowns given them ; and. Marting, a Dutchman, his Helper, called 

it Huſh-Money : It was by Night, againſt a Light, that he ſaw her Face 


——_— 


the Duke of Nortel, againſt the 


—_—_— 
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in the Coach; it yas about. ſeven-or eight of the Clock at Night, est 
this time a-Year ;_ he had ſeen her Face ance in the Day-time, ſhe look- 


| Witneſſes ſuur on Beef of he Dutcheſs of Norfoll, for invldatig th 


| thought it no more Sin to murder his 


10S 


« - 
. 
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ing out of a Saſh-Window; two Stories high, in Mr. 


in Park-firett ; he knows ber Face well enough; he bath ſeen her 


before, and fince ſlie was married. 


| Nimoy of 

Joiner; he ſaith, he hath known Thomas Fefter two Years ; and that 
about three Weeks fence hoy being drinking together, and talking con · 
cerning the Dake and Dutcheſs Norfolt, he ſaid, Mr. Germaine had 
done ill Things by him, in turning him off in Zreland, and in turning 
him off here; and he was reſoly'd to be reveng'd of him. CP 


Hoſea Grimfley ſaith, He lives with Mr. Germaine, and that he hath 


known Thomas Fofter above a Year and three Months, in Mr. Germaine's 
Service; he heard him ſay, in the laſt Week of December laſt, in Mr. 
Coos Houſe, about three Days before he was turn'd away, That he 


He faith, he hath lived with Mr. Germaine about a Year and a Half, 

that he never ſaw the Dutcheſs of Norfolt with him; and that he hath, 
ever ſince he came to him, lived with him in the Place where he now 
lives: He faith, he never ſaw Mr. Germaine with a Woman that was 
called the Lady Bateman, nor knows any ſuch Name, or Perſon. | 


Thomas Lloyd examined on the 2 1 Fog Duke of Norfolk, againſt the 
utcheſs F. 
"P Hmas Lloyd ſaith, He knows one that went by the Name of the Lady 
Bateman, at her Houſe at Vaux-Hall; one Germaine, a Wine Mer- 
chant, took the Houſe ; ſhe came thither about Midſummer, 1689. She 
was off and on there *till laſt Michaelmas. He hath ſeen the Perſon that went 
by the name of the Lady Bateman, and it is the Dutcheſs of Norfolk, 
8 was her chief Man, and his real Name is Reyner. Her Brother, 
as was pretended, which he hath heard was Mr. Germaine, was the chief 
Man that came there; ſometimes he came once or twice a Week, ſome- 
times oftener ; he's certain, as the Servants faid, it was Captain Ger- 
maine that came there; every Body ſaid it was he: He knows him not by 
his Name, but by Hear-ſay; if he could ſee him now, he could t 
whether it was he; he hath not ſeen him ſince the Lady went away; he 
believes Germaine was there every Month in both the Iaft Summers; he 
cannot ſay that Goodman was ever there when Germaine was there; he 
ſaw him ſeveral Times there in May, June, July, and Auguſt, 1691. 
Germaine's own Hair was then pretty long : He cannot poſitively ſwear 
" —— Germaine; he ſuppoſes, if he ſaw him now, he could 
now nim. | ; 


Witneſſes ſworn on Behalf of the Dutcheſs of Norfolk, for invalidating the 

* / . of ms! Lloyd 1 iy | 
A Leander Herman ſaith, That he ſerved Mr. Germaine ; he hath left 

his Service a Year and a Half, about eight Weeks after he came 
from Ireland with the King; he ſerved him a Year and a Half: Mr. 
Germaine was in Ireland with the King, in the Summer, in the Year 
1690. He went to Ireland two Days before the King that Summer; he 
continued there four Months: He believes he went the laſt of May, or 


the firſt of June; he came back with the King. He, the Witneſs, ſerved 


him all that while in Ireland, and ſaw him every Hour and every Day, and 
never ſtirr'd from him; he came from G in the ſame Ship with the 


Lord Villers, the Earl of Mancheſter, and Mr. Feltan; and he went to 
Ireland in the Monmouth Yacht, with the Envoys of Halland and Branden- 


bur gb, and the Marquis Mompauillun. He ſaith, Mr. Germaine was at 
* in May laſt: he ſaw him there, and ſpoke with him there: He ſaw 
the Lord Villers and the Lord Lumley there with him; he lodged in the 
ſame Tavern there with him, for four Days, and ſaw him not after: 
He, the Witneſs, coming then for England, left him there. He never 

55 knew 
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* Obſervations upon the foregoing Evidence. 


T Here needs no more to the overthrowing of Yarel/*s Evidence, what- 
ever it is, than the Teſtimony of Fohn Rathnell, to prove him Non 


Compos; witneſs his 8 upon Rothmell, the fantaſtical Freak of 


ſending at Midnight for ſix Rods to whip his Siſter-in- law; and another 
Fit, for a matter of fix Weeks, when Dr. Ten;ſon made him ſeveral 
viſits to compoſe him, his Frenzy being ſo violent upon him, that he 
broke looſe from his Keepers in a froſty night, and ran up and dewn the 
Streets in his Shirt, till he was taken up by the Watch. This is the Sum 
of Rothmell's Teſtimony, and not one Word oppos d either to the Credit 
of the Witneſs, or the Truth of the Depoſitions. But it may not be 
amiſs, after all this, yet to ſpeak a few Words to the Likelihood of 
what Varelſi has here depos'd. : 

Mr. Germaine came to ſee him, he ſays, with a Letter from the Dut- 
cheſs, which he read to him, and in the Name of the Lord and Lady 
Peterborough, deſir'd him to ſay, the Shirt and Waiſtcoat were his; but not 
one Word all this while of the Contents of the Dutcheſs's Letter. He 
ſays again, that the Shirt and Waiſtcoat were known to be his; now if 
they were known to be Mr. Germaine's, what good could Yarel/t do by taking 
the Matter upon himſelf; when he ſaw fair Words would not do, there 
was a Purſe of Gold offer'd him, and that would not work neither. The 
Dutcheſs and Mr. Germaine were wonderfully alter'd, ſure, in this Caſe, 
from what they were in the Buſineſs of Owen and Ellwod; there was no 
Purſe of Gold, or Dutcheſs's Letter to ſmother the Matter, but, on the 
contrary, Ellwood was threaten'd, provok'd, and defy'd, inſtead of cajol- 
ing her. And what was all this for at laſt, but only to remove a * 
louſy, and moſt ridiculouſly, at the ſame time, to condemn themſelves 
by a Confeſſion out of their own Mouths, and improve the Suſpicion into 
a Certainty. Can any Body imagine that they would not have done more 
to have ſuppreſt Owen and Ellwoed's Evidence, than Anne Burton's, or 


Simon Varel/?s, who ſwears farther, that his Wife heard all this Diſcourſe 


betwixt Germaine and himſelf in the next Room, and told of it? Why 


was ſhe not produced then, or the Perſons to whom ſhe told it? But 
Rothmell ſwears, that Mrs. Varelſt faid, the Dutcheſs had ill People about 
her, and was much wrong'd, and that ſhe herſelf could clear her about 


the Scandal of the Linnen ; ſo that 'tis plain, Mrs. Yare/f was not an 
Evidence for the preſent Turn. 


+ T Here is not one Word in Foſter's Evidence, true or falſe, that's 
worth the hearing, only it is levelled, upon the main, at the 
Dutcheſs and Mr. Germaine, and John Hall gives the Reaſon of it; for 
this ſame Fofter, he ſays, was Mr. Germaine's Coachman, who, he ſaid, 
wauld turn him off, and he would be reveng'd of him. Foſea Grimſley 
teſtifies alſo, that ſome three Days before Foffer was turn'd away, he (aid, 
he thought it no more Sin to kill his Maſter, than to kill a Louſe. 80 
that the Evidence he gives, was grounded on the Malice he bore his 
Maſter for turning him off. : 
Le Depoſition is nothing at all to the Purpoſe; or if it were 
never fo pertinent, the Falſities in it are ſufficient to ſpoil it: 
For, in Truth, his Evidence, as to Mr. Germaine's being at Vaux- Hall, 
is only grounded upon Hear-ſay and Report, and yet he ventures to 
ſwear him to be there every Month in both the laſt Summers ; and parti- 


_ cularly, that he was ſeveral Times there in May, June, Jus and Auguſt, 
r. 


1691. Whereas Alexander Herman ſwears, that ermaine went to 
Ireland in the Summer 1690, on the laſt of May, or the firſt of Fune, 
where he ſtay'd about four Months, and that himſelf ſaw and ſerved him 
there; and ſays farther, that he was at Bruſſels in May laſt. Auth 
Aorie ſays allo, being Barber to Mr. Germaine, that he went Wu. 
Seas, * the Campaign was almoſt over when he firſt ſhaved him, after 
3 came back from Flanders, which is a flat Contradiction to Lloyd's Evi- 
ence, 


2 W. E N. 4 
JOtn Hal faith; That he lives at the Coffin in Tuttle-freet, and is 4 


Maſter; than it was to kill a 5 ; 
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knew him abroad without a Wigz bie Hair is about half 2 
Finger long; | 5 rape. e 
yuarter'd in a little Tent behind him in Freland; he could not ſtir but he 
heard him : He faith, that four Weeks after he faw bim in Braſh, he 
him walking in St. James's Park. WR act 15 
r Mets faith, He was Barber to Mr. Gernmine; the firſt Time he 


| ſhaved him was about five or ſix Years ſince; his own Hair is * 


he ſhaved his Head very often; he ſhaved him before he went to Hellana 
and fince he came Home : He never faw his Hair long enough to cover his 
Ears; nor ſaw him ever wear his own Hair, but a Perriwig : He ſhaved 
him for a Year and half before and ſince he went for Ireland: He ſhaved 
him always at his own Houſe near the Park: He or his Man ſhaved him 
ever fince he chme from Holland to this Day: He or bis Man ſhaved him 
the Night before the King went for Holland He faith, that Mr. Ger- 
maine, when he went away, ſaid it would be a Month or two before he 
ſhould come back, but he knows not how long it was: This was at his 
Houſe next Door to the Cock-Pit; he ſhaved him generally ſince the 
King came into England: He ſaith the Campaign was almoſt done when 
be firſt ſhaved him, after he came from Flanders. 


The next Witneſſes produced by the Dute of Norfolk, were Peter Seriber, 
Andrew Anderſon, Robert Hemming, John Reynolds, and Margaret 
Foſter ®. - 


YEter Seriber faith, That he lett an Houſe, at Vaux-Hall, to Mr. Daniel 
Germaine, Midfummer was two Years, viz. 1689, at Twenty-four 


Pounds per Aunum. He told him, that two Ladies that were to come 


from Hilland were to live there; one was Mrs. Bryn, the other the Lady 


Batemen ; they went by the Name of Daniel Germarne's and Captain Ger- 
maine s Siſters. The Ladies came to the Houſe about ten Days after it 
was lett; one Goodman, that attended them, was off and on there all the 
Time that the Lady Bateman lived there, which was off and on till Sep- 
tember laſt : This 2 is the ſame Man that was heard here the other 
Day, as Henry Reyner ; he remembers not, nor can be poſitive, thut he 
h th ſeen Captain Germaine there at any Lime; he cannot iay he knows 
him; he hath not ſeen him ſeven or eight Years. He ſaith, he, the 
Witneſs, is generally abſent in the Day-time ; Goodman, he faith, came 
off and on to the Lady Bateman's, from the Time the came thither *till 
the Time ſhe went away. | 

Andrew Anderſon ſaith, He knew one that went by the Name of the 
Lady Bateman a Year and half ago, at Vaux-Hall, from laſt Spring was 
Twelve-months till near laſt Mechaelmes, but bath not ſeen her ſince; 
he knew one that went by the Name of Goodman that uſed the Houſe ; and 
that Goodman is Reyner : He knew a Gentleman that lived by the Cock- 
Pit, that went by the Name of my Lady's Brother, which he uſed to 
take into his Boat at Channe/-Row, and carty to Mr, Seriber's Houle at 
Faux-Hall. He carried him ſeveral Times backwards and forwards ; 
ſince Midſummer he hath carried him twice; he uſed to carry him to the 
back-Stairs of Scriber's Houſe : The ſame Day he fetch'd him, in the 
Forenoon, from the Parliament Stairs, or Cbaunel- Row, he carried him 
back in the Afternoon : He had a light Wig, He, the Witneſs, hath 
carried Wood from Scriber's Houſe, from the Perſon that went © the 
Name of the Lady Bateman, to the Houſe by the Coct- Pit ; one Nicola 
uſed to receive it into Carts, at the H/ool-Stable, This Nicola was, he 
ſuppoles, Servant to the Gentleman that lives in that Houſe on the other 
Side the Coct-P:t; he hath been at the Door, but never in the Houle : 
He ſaith he bought the Wood of the Bargemen, by the Perſon's Order 
that was call'd the Lady Bateman. 


Robert Hemming ſaith, He knew one that lived near the Dye-houſe at 
Vaux- Hall, that went by the Name of Lady Bateman; he faith, he was 


Gardener to the Houſe near two Years ſince, after Misſummer next will 


be three Years ; he knows not the Lady, otherwiſe than by the Name of 
Lady Bateman; he hath ſeen Gentlemen come there, but he knows not 
their Names; he knew his Servant Goedman; Mr. Knoiles, that waited 
on the Lady, and was chief Gardener, paid him his Wages; he knew 
Goodman by no other Name. 


obn Reynolds ſaith, That he ſaw the Lady that went by the Name of 
adam Bateman, ſeveral Times walking in her Garden, living conceal'd ; 
that is, ſhe lived privately, and had but little Converiation amongſt her 
Neighbours. The fixth of November laſt, being invited to dine at a 
Friend's at Veſiminſter, he met between the Lord Peterborough's and the 
Ferry, a Lady whom he believed was the ſame Lady Bateman ; and be- 
_—_ he would not be under a Miſtake, he enquired of one that follow'd 
her, and he told him, it was the Dutcheſs of Verfall; his Buſineſs is at 
the next Door to Scriler's Houſe : He hath ſeen a Gentleman walk with 


the Lady in the Garden, that his, the Witneſs's Servants have told him, 


was Mr. Germaine; he bath known the Lady live in that Place above two 


- 


| 


. da l Buchen, for u Divorce : ; 
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Years and half. He knew Giroduan, that lived there, who now goes by 


> he wore a fair Perriwig: He faith: he, the Witneſs, was 


Margaret Fiter faith, She knows one Nic a; he's Mr. Grrmaine's Gen- 
tleman, that lives next Houſe to the Goct-Pit; Mr. Germaine hath liv'd 
there two Years; her Huſband was his Caachman ; it's the Roya! Cocke 
Pit, in Puri - Strast; or Carteret- $i+eet; Mr. Germaine ſent for her on Sun- 
dey Fortnight, to enquire for her Huſband, who, he told her, was a Wit- 
neſs againſt him i and his Brother (who was preſent) told her, that his 
Brother did not ſend for her to bribe her, but to tell her Huſband he ſhould 
not forſwear himſelf, for there was a Pillory. | 
Jane Wadſworth examined on the Behalf of the Duke of Norfolk; againſt 

the Duicheſi F. | 

bes Wadfeorrth faith, That ſhe fold Drink; and going into Mr. Ger- 
maine's Houte, a little before the King went into Ireland, for a Pint 
Pot, ſhe ſaw a Dutchwoman, who bid her go up Stairs for itz and going 
up for it, ſhe met the Dutcheſs of Nor in a Night-Gown, one ſide 
lapt over the other ſide, with Flanders-Jac'd Night-Cloaths on her Head, 
without a Hood on : About two Hours after, . n4-Y Footman to Ger- 
maine, came into her Houſe, and ſhe ſaying to him, You have got the 
Dutcheſs of Norfolk at your Houſe: He ſaid, No Dutcheſs of Norfolk L 
ſaid it was ſhe, for I had ſeen her ſome Hundreds of Times: He laid, it 
was his Maſter's Lady, and his Mafter's Dutcheſs, no Dutcheſs of Ner- 


folk; why ſhould not my Maſter have a Dutcheſs as well as the Duke of 


Norfolt? She hath known Mr. Germaine three Years next Midſummer, 


| having liv'd there fo long. Herman enquiring where I ſaw her, I ſaid, 


upon the Stairs: He told me, I ſhould not have gone up the Stairs: I 
told him, the Dutchwoman bid me go up; it was about Eleven o'Clock 
in the Day-time that ſhe ſaw her : He bid me ſay nf more of it; for if 
his Maſter knew it, he would kill the Dutchwoman, She ſaw Welch 
Frank, about two Months fince, deliver a Letter to Mr. Germaine, and 
ſhe hath ſeen her go to the Houſe often; ſhe hath known the Dutcheſs 
ever ſince, and before ſhe was married. 


Francis Knight (examin'd before for the Dutcheſs) being called in, the 
Witneſs ſaith, This is the Woman that was call'd Meleb Frank, whom 
ſhe hath often ſeen at Mr. Germaine's ; ſhe ſaw her, about the Time the 
King came home from Flanders, give another Letter to Mr. Nicola, Mr. 
Germaine's Gentleman. 


IWitneſſes produced by the Duke of Norfolk, to | ſpeak to the Credit of Jane 
Wadſworth. | 


Ohn Prince faith, He hath known 8. Wadſworth twelve Years, to be 

a good, honeſt, poor Woman, and of good Reputation, to the beſt of 

his Knowledge; and that ſhe takes Care to maintain her Family; he be- 

lieves her to be an honeſt Woman, and that ſhe would not take a falſe 
Oath ; he knew her at the Horſe-Ferry, and in Carteret-Street. 

Emery Arguis faith, That he hath known Fane Wadſworth thirteen or 
fourteen Years ; he never knew her but of as good Reputation as any in 
the Pariſh : She is poor, but he believes ſhe wquld nat take a falſe Oath. 

Robert Elmes ſaith, That he hath known Fane Maudſiborih twelve or 
thirteen Years ; he thinks her a very honeſt Woman; he never heard but 
ſhe was an honeſt poor Woman, that endeavoured to live and maintain 
her Family ; the is of good Reputation. 

Charles Read faith, He hath known Jane Wadſworth twelve Years, and 
ſomething better; he never knew her to do an ill Thing, but ſhe was 
always a careful, induſtrious Woman; he hath known her married all 
that Time, and ſhe never was a Servant in that Time. 

Henry Dagley, Senior, ſaith, That he hath known June Fadfworth 
ſixteen or ſeventeen Years; the was always a very civil Woman, and he 
never heard other by her. | 


Witneſſes ſworn en the B half of the T Norfolk, 10 the invalidatirg 
the Teſtimony of Jane Wadſworth, 

E. Crok faith, That ſhe knows Jane Wadſworth ; ſhe hath lived 

near her four Years; ſhe came into the Witneſs's Houſe with 

a Paper in her Hand, and aſked her, Who left it? ſaying, She knew no- 

thing of it: She ſaid, that ſhe had ſaid, that ſhe had ſeen the Dutcheſs of 

Norfolk in Mr. Germaine's Houſe, but ſhe had not ſeen her a great 


while, and now that ſhe had ſeen her, ſhe was ſatisfied that it was not 


her; and ſhe wiſh'd, that ſhe might burn in the Fire, and never go Home 
to her Children, if ſhe would take her Oath of it. The Paper was to 


warn her to this Houſe ; it was the firſt Night the Papers came out that 


ſhe ſaid this; Hoſea Grimſlcy, Fohn Hall, and Margaret Condy were preſent 
when ſhe ſaid this: She ſaith, the lives next Door but one to Jane Wadſ- 

worth. 
John Hall ſaith, That he hath known Jane Wadſworth above a Year : 
About a- Fortnight fince, ſhe came into Mrs. Goot's, with an Order 
in 


* _— 
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® Obſervations upon the Depyſiti-ns of Peter Scriber, Andrew Anderſon, 
Robert Hemming, (hn Reynolds, and Margaret Foſter 

Heſe Teftimonies are all foreign to the Charge againſt the Dutchels ; 
her Grace's being at Vaux-Ftall, and the going under borrow'd 

Names, is all acknowledged, and the Reaſons already given; beſides, 

the Miſtakes in them are io few and trivial, that it is not worth while to 

detect them. 5 

C Obfervations upon the Evidence of Jane Wadſworth. 

ANE Wadſwa th (wears, She ſaw the Dutcheſs at Mr. Germaine's, and 
what Diſcourſe ſhe had afterward with Herman, Mr. Germaine's Foot- 


man, and that a Dutchwoman lent her up Stairs for a Pint Pot, by which 


Accident ſhe faw the Dutcheſs: She ſays alſo, that ſhe ſaw Welch Frank 
deliver a Letter to Mr. Germaine. Frances Knight being produced, N 
worth {wears that's the Woman that was call'd Velſb Frank, and that ſhe 
faw her give another Letter once to Mr. Nicola, Mr. Germaine's Gentle- 
man; there are alſo four Witneſſes produced for her Credit, that ſay they 
know no III by her. 
| I 


But then Grace Cool, on the other Hand, ſwears, That Jane Wadſworth 


told her, that ſhe thought ſhe had ſcen the Dutcheſs at Mr. Germaine's ; 
but was now ſatisficd that it was not the, and curſed herſelf and her 
Children, if ſhe would take her Oath that it was the Dutcheſs : This 
was upon her receiving a Subpœna, to appear and give Evidence. Hiſea 
Grimnſley, Fohn Hall, and Margaret Condy, were preſent at this Diſcoutſc. 

Ihn Hall ſwears, That ſhe ſaid that ſhe ſaw the Dutcheſs of N.:rfolk at 
Captain Germaine's, but upon 2 farther Sight of her, the finds ſhe was 
miſtaken, | 

Hiſea Grimfley (wears to the Diſcourſe, the very Words of the Curſe, 
and the Perſons that were in Company; all agrecing with the Depoſition 
of Grace Cook, Margaret Cindy {wears to the very ſame Particulars, 

Alexander Herman depoſes, That he never ſaw Wadſworth in his 
Maſter's Houſe, nor ever had any Diſcourſe with her concerning the 
Dutcheſs; and he being a Perſon turn'd away in Diſgrace from his 
Maſter, would have made no Scruplc to publiſh any Secret of that kind, 
at leaſt, to ſwear the Truth, when upon his Oath. 

| Mary 
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to it: Mrs, Cook ſaying again, You mult ſay ſomething to it, 
not had this Order from the Houſe; then ſhe ſaid, ſhe had been at the 
Duke of Norfol#'s, and had told the Duke, that ſhe had chanced to go 


ſhe came out of France, and that was none of the Dutcheſs of Norfolt 
which ſhe ſaw on Captain Germarne's Stairs; whereupon Hoſea Grimſley 
aſking her, if ſhe were ſure it was not ſhe ? She ſaid, the was ſure it was 


not; ſhe wiſhing that ſhe might burn, and never go home to her Chil- 
dren, if ſhe would ſwear it, for ſhe could not ſwear it. Hoſea Grimſſey, 
Grate Cook, and two other Women, were preſent in Grace Coo#'s Houle . 


when this Diſcourſe happened, which was the very Night the Order came 


' out. He ſaith, he wrought in Mr. Germaine's Houſe ; he ſaw twice or thrice | 
Ladies there in Maſks ; one of the Ladies in the Maſk gave Order to take 


down a Partition: She was reported to be Captain\|Germaine's Siſter. - 
Margaret Condy ſaith, She knows Fane Wadfworth, who came into Mrs. 
Cool's the firſt time ſhe was ſubpcena'd, and aſked, who left the Paper 
in her Hand for her ? She ſaid, ſhe went to Mr. Germaine's for a Pot, 
and ſhe thought ſhe ſaw the Dutcheſs of Norfolk there ; but ſhe ſaw her 
ſince her coming from France, and was ſatisfied it was not her, and wiſh- 
ed ſhe pot pc never ſce her Children, and burn, if ever ſhe ſaw her there. 


into Captain Germaine s Houſe for a Pint Pot, and ſhe chanced to ſee the 
Dutcheſs of Norfolt; but ſhe ſaid ſhe might be miſtaken, for ſhe had not 
ſeen her in ſeven Years before, but ſhe had ſeen her once or twice ſince 


Alexander Herman ſaith, That he knows Jane Wadfwerth well; he ne- 


ver had any Diſcourſe with her concerning the Dutcheſs of Nerfolt's be- 
ing in Mr. Germaine's Houſe ; he ſaith, he hath drank often at Wad/- 


- worth's Houſe, but he never had any Diſcourſe with her concerning the 


Dutcheſs of Norfolk, nor never ſaw this Woman in his Maſter's Houſe in 
all his Life: He waited on his Maſter at Table, and in his Chamber, all 


the Time of his Service, which was a Year and a Half; he never ſaw a 


Lady in a Maſk in his Maſter's Houſe. 
Servant, but not long, for ſhe was not honeſt, She, the Witneſs, being 
one out, at her Return, ſhe met her going away with her the Witneſs's 
4 5 5 and her Huſband's, bundled up: This is about 11 Vears ſince. 
Francis Knight ſaith, That ſhe knows not Jane Wadſworth, nor never 
diſcourſed with her, nor never ſaw her at Mr. Germaine's Houſe, nor did 
the Witneſs ever carry any Letters thither. 5 


Witneſſes examined on the Behalf 4 the ne of Norfolk, againſt the Credit of 
| ohn Fall. N 


Workman at Mr. Germaine 's, when he, the Witneſs, wrought there; 
and Hall hath often ſaid to him, that he believed it was the Dutcheſs of 
Norfolk that was there in the Maſk, and that gave him Directions in his 
Work there; this was at Mr. Germaine's Houſe in Park-Street : He could 
not affirm it to be true, becauſe ſhe was maſked, but really believed it. 

hn Hoſkins ſaith, That John Hall was employed by Mr. Germaine, 


0 
* a Lady that was maſked; the Lady was the firſt that ever ſhewed him 


his Work what he was to do, and the firſt Work he did was to take 
down a Partition; we talking amongſt ourſelves, that it was the Dutcheſs 
of as pag Fohn Hall has ſaid, that that Lady was the Dutcheſs of 
Norfolk ; not that he could ſay fo of his own Knowledge, but that he hath 


been often told it was ſo: He faith, that Hall told him, the Day he the 
ſaid Hall was examined here, that if he had been aſked more, he could 


have ſaid more. 


IVitneſſes ſworn on the Behalf of the Dutcheſs of Norfolk, intimating a ſeeming 


Reconciliation *, 


M RS. Judith Stcurton ſaith, That ſhe was Servant to the Dutcheſs 
of Norfolk, when the Report was of the Dutcheſs and Mr. Ger- 
maine, which was about a Week before the Duke and Dutcheſs went to 


France: She was aſked 5 the Lord Peterborough, in the Preſence of the 


Duke of Norfo/b, in the Duke's Houſe in St. 3 (where they 
ſhut the Door), as ſhe would anſwer it to the Face of Almighty God, if 
ſhe did know whether his Daughter was an Adultereſs : Her Anſwer was, 
That as ſhe hoped to ſee God in Heaven, the Dutcheſs was as virtuous 
as any Woman alive, for aught the knew. She ſaith, that what ſhe then 
ſaid is true; and if ſhe ſhould pretend to ſay more, ſhe ſhould wrong 


Mary Pennington faith, That ſhe knows Jane IWadfworth ; ſhe was her 


HY Dagley, junior, ſaith,” That he __— e Hall; he was a | 
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roceedings between the Duke of Norfolk, 
ber. She ſaith, That no one was preſent, beſides the Lord Paerberoxyh 
| Waiſtcoat at that Time; and that ſhe 
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r.z and that ſhe ſaw no Shirt or 
| : me; | not remember the ſaid to Mrs. 
Webb any thing concerning the Dutcheſs and Mr. Germaine, and thinks 
ſhe never ſpoke with Mrs. Vebb; and ſhe. was not at HFindfor when the 
| Duke was at Portſmouth She faith, there was a: Report of Scandals, 
which ſhe was forry ſo r. e 


and the Duke, When they exami 


Edith Sawbridge and Webb, produced on the Bebalf of the Dute of Norfolk, 


©... _ to diſcredit the Teſtimony of Mrs. Stourton +. | 

Dith Sawbridge faith, That the - Tueſday following this unhappy 
E Diſcourſe Loncerning the Dutcheſs 2 Norfolk, = Stourton — 
into her Chamber, and ſhe telling her what had happened at Wind- 
for, Mrs. Stourtan replied, this is nothing but what ſhe expected before 
now: The Witneſs replied, That if ſhe, the Witneſs, had been as near 


the Dutcheſs as the ſaid Mrs, Stourton, ſhe would have prevented all this. 


To which Mrs. Stourten anſwered, Would you have had me whipt at the 
Cart's-Arſe? The Diſcourſe we had was, that Mrs. Xni/zton told her, when 
I came from Londew on hin, Night, that ſhe told. me ſhe was glad I was 
come, for ſhe expected her Throat to be cut every Night ſince my Lord, 
Duke went to Portſmouth ; I aſked her the Reaſon of her Fear; the an- 
ſwered, Germaine had laid with my Lady Dutcheſs ever ſince my Lord 
Duke went to Portſmouth; that when he came Home he would hear of it, 


.and he would kick her fora Bawd; and if ſhe ſhould tell my Lord, Ger- 


maine would cut her Throat. I bid her have a Care what ſhe ſaid, for 
theſe were dangerous Words: How can you prove this? She ſaid, it was 
very true. The Witneſs aſked her (Mrs, Kniſeten) how ſhe knew this ? She 
ſaid, Germaine, inſtead of going Home, went into the Cloſet :- The Wit- 
neſs cannot ſay, that ſhe ſaid all this to Afrs. Staurton, but the greateſt 
Part ſhe did ſay. Mrs. Stourton ſaid, this was nothing but what. The ex- 
pected before. This was the Tueſday after my Lord Duke came from Poreſ- 
mouth; this was about Bartholomewstide, in the firſt Year of King James's 
eign. Wy ; 
Mrs. Stourton called in, to confront this Edith Sawbridge, and examined. 


M RS. Judith Stourton further ſaith, That ſhe ſaw Mrs. Sawbridge 

once in the Duke's Houſe in St. Fames's-Square, and they talked 
of the Slander of Germaine and the Dutcheſs of Norfolk : She faith, ſhe, the 
Witneſs, never heard Mrs, Sawbridge ſay, that Mrs. Knifeton ſhould ſay, 
that Germaine laid with the Dutcheſs every Night at Mindſor: She denies 
that ſhe ſaid to Mrs. Sawbridge, that ſhe expected to hear that before now; 
ſhe never ſaid to Mrs. Sawbridge, Would you have had me whipt at the 
Cart's-arſe? She faith, ſhe remembers not that Mrs. Sawbridge told her, 
that Mrs. Knifeton faid, that ſhe was afraid that her Throat would have been 
cut when the Duke was at Portſmouth : She remembers not that ſhe aſked 
Mrs. Sawbridge the Reaſon of Mrs. Knifeten's Fear, or that ſhe told her 
any thing of Mrs. Knifeton ſaying, that Mr. Germaine had laid with m 
Lady every __ at Windſor : She faw Mrs. Sawbridge, and diſcourſed 
with her; but ſhe cannot ſay what Diſcourſe ſhe had with her. 

Mrs. Elizabeth Camell ſaith, That ſhe went with the Duke and Dutcheſs 
of Norfolk into France; they went together very lovingly, and parted fo : 
She thinks the Duke ſtaid with her about a Fortnighe the Duke's Eye 
was ill, and my Lady went often to him; and when ſhe did fo, we re- 
tired: My Lady dreſt his Eye; they eat and drank together every Day; 
they did not lodge together that ſhe knows : My Lord told her at parting, 
at the Grate in the Monaſtery, that he would fetch her away ſuddenly ; and 
they parted kindly : Mrs. Lawſon was in the Monaſtery with the Dutcheſs, 
the Witneſs continued there about ſeventeen Months ; my Lord expreſt a 
great deal of Kindneſs to my Lady in going, and while he was there; 
there were Tears on both Sides at parting: When my Lord and Lady 
were together in the Houſe called Z* Hotel de Terran, in Paris, we uſed to 
withdraw, not knowing what they had to ſay together. 4 

Mr. Matthew Scott ſaith, That he paid ſeveral Sums to the Dutcheſs 
from the Duke : in May, 1688, he paid one Hundred and twenty-five 
Pounds for the Dutcheſs to Mr. Cragg : He paid two or three hundred 
Pounds into France, when the Duke and Dutcheſs were there : He cannot 
88 he remitted any Money into France after the Duke came Home: 

e knows not that any Money was paid to Mr. Mourten for m dy b 
the Duke's Order. : Ss n 

Mr. 


— — 
—__ 


Mary Pennington ſays, That Jane I/ad/worth was her Servant a while, 
but was not honeſt, and that ſhe had filched ſome of her's and her Huſ- 
band's Linnen, and was going wie with it. N 

Frances Knight denies the Knowledge of I/adfworth, or any Diſcourſe 
with her: She never ſaw her at Mr. Germaine's, nor ever carried any Let- 
ters thither, | 

But here are two Witneſſes brought in now to arraign the Credit of 

ohn Hall, which is as much as to ſay, that they had no Exceptions to 
any of the reſt, or which is all one, to the Truth of the Matter; for Fobn 
Hall's Evidence 1s by them confirmed over and over. And what is it that 
theſe two Witneſles have to ſay at laſt? Henry Dagley ſays, That he be- 
lieved it was the Dutcheſs he ſaw at Mr, Germaine's, but could not affirm 
it. And John Hoſkins ſays, That they ſaid it was the Dutcheſs, but he 
could not ſpeak it of his own Knowledge; which amounts to no more 
than a bare Hear-ſay. 


* Obſervations upon the Depoſitions of Mrs. Judith Stourton, Edith Saw- 
bridge, Elizabeth Camell, Mr. Matthew Scott, and Ar. Robert Wel- 
borne. | 

T H E Reader will find this Diſcourſe about Mr. Germaine and the 

Dutcheſs, to be 'a Scandal of a Matter of fix Years ſtanding ; Hud- 
ſin, a caſt Footman, has ſworn to the Shirt and Waiſtcoat, and that he 
immediately told my Lord of it. Anne Burton ſwears likewiſe (with an- 

Other falſe Oath between her Teeth), that this Shirt and Waiſtcoat were 

ſent by the Duke to the Lord Peterbirongh's, It follows now to be noted, 


4 


— — 
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what Courſe has been taken from the firſt to the laſt, for a thorough diſ- 
covering of the Truth of this Matter, and how it comes to paſs, that the 
Thunderbolt ſhould hang in the Air ſo many Years after the breaking of 
the Cloud. | 

Mrs. Stourton is here upon her double Oath, firſt under the Shrift of 
the Duke and my Lord Peterborough, who took her privately, and adjured 
her, as ever ſhe hoped to ſee God in Heaven, to declare what ſhe knew as. 
to the Dutcheſs being an Adultereſs ; ſhe purged herſelf upon her Hopes of 
Salvation, that the Dutcheſs was as virtuous as any Woman alive for 
aught ſhe knew : She ſwore the ſame thing over again at the Bar of the 
Houle of Lords; and being interrogated about the Shirt and Waiſtcoat 
before ſpoken of, ſhe ſwore likewiſe, that ſhe ſaw no Shirt or Waiſtcoat 
at that Time. | | 

+ Edith Sawbridge was now produced againſt the Credit of Mrs. Judith 
Stourton, and lays the Streſs of her Evidence upon what Mrs. Knifeton ſaid, 
which has been the very Pinch of the Queition throughout the whole 
Cauſe, and the Proſecution has till been at a Fault when it came to an 
material Point; that is to ſay, only the Hear-ſay Witneſſes are oradiignl, 
and thoſe that can ſpeak upon Knowledge, and poſitively to the Fact, are 
withdrawn, or concealed, contrary to the Practice and Reaſon of all ju- 
dicial Proceedings. 

Mrs. Stourton is called in again to confront Edith Sawbridge, and denies 
every Article in her Depoſition, one by one, that is of any Momeat ; 
but at the ſame time there appears no Exception, on the other Hand, to 
the Credit of Mrs, Steurten: Neither is it to be imagined, that any 

Woman 
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| and Sir Nobert Howard ; but he looked on them both to be Men of great , 
Buſineſs and could not attend on ſuch Matters, and therefore he ſent for | it on that Account. He told His Grace he would be forty to hear of any 


follows, by what Degrees the Heat of this Calumny cool'd, and what 


doit. | 


with all Inſtances of Tenderneſs andſReſpeR, both upon their Paſſage into 
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Mr. Robert lerne faith, That about the Middle of November laſt, | 
the Duke of Norfolk ſent for him by Mr. Scott, to meet his Grace in his 

dom, by the Lörds Houſe, which accordingly he did: His Grace told 
re there had been ſome Meſſages and Propofals by Sir Robert Clayton 


him, knowing him to be willing to do any Services between them, The 
firlt thing his Grace deſired, was to acquaint his Wife, and the Lady Pe- | 
verborongh, and he thinks he named the Lord Peterborough, that he expect- 
ed to be indemnified from the Dutcheſs's 1 A for, ſays he, I hear 
ſhe is ſetting up for a great Equipage, and I defire to be free from being 
obliged to pay for any of that: He told his Grace, that he thought he 
was miſ.inform'd for all the Equipage he ſaw, was a Coach, Coachman, 
two Footmen, a Pair of Horſes, and two or three more Servants. But, 
ſays his Grace, 1'formerly paid Money for her to one Afourton, and 
ſhould be unwilling to do fo again. I preſume, my Lord Duke, ſaid he, 
that was a Debt contracted while your Grace and the Dutcheſs lived to- | 
gether. But, ſays his Grace, pray do you acquaint them of it, for this 
1s what I expect. | | 
Next, ſays his Grace, my Wife has ſome Pretenſions upon Caftle- 
Rijmg, which I could ſell without her Conſent, by loſing Two thouſand, 
or Two thouſand five hundred Pounds: And beſides, I find ſhe hath alſo 
a Pretenfion upon Billing, which I never knew till very lately, when I was 
upon ſelling of that Reverſion ; but I ſhould have been an ill Man to 


8 — 


pretend to do that, if I had known of any ſuch Incumbrance; there- | 


fore, I would have you tell my Wife, that if ſhe will conſent to the Sale 
of thoſe Eſtates, and make me eaſy in that Particular, let her conſider 
wherein I may make her eaſy, and I ſhall do it : I know ſhe was a great 
Lover of Drayton, and I ſuppoſe is ſo flill ; and ſhe did once offer me a 
conſiderable Zum of Money for my Life in it: Therefore let her conſider 
of this Matter, and if ſhe can propoſe any thing for her Eaſe and Quiet, | 
on theſe Terms, I ſhall comply with her. | 
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I do not ſay it to threaten her: But I am told, that for the Rvaſon of 
there being either One-and-twenty, or Two-and-twenty Catholick Heirs of 
my Family, before one Proteflant one, if I would—— Here his Grace ſtopi], 
ſays His Grace, You underſtand me: Mating no Anjwer, his Grace was 
pleaſed to ſay again, If I would bring in a Bill of Divorce, I ſhould obtain 


ſuch Thing; but in Obedience to his Gtace's Commands, he ſhould ac- 

uaint the Dutcheſs with it. Accordingly he did, the ſame Day, and Lady 
Nen both. Her Grace was very angry at the Meſſage, eſpecially 
at that Part that mentioned a Divorce; and fe was ſent the next Morn- 
ing to Mr. Scott, to deſire him to acquaint the Duke, that as he was my 
Lord Peterberough's Servant, it was not fit for him to receive nor bring 
ſuch Meſſages : But if his Grace had any thing to ſay, it was moſt proper 
by a Servant of his own, or to ſend for one of her's, T carricd the Meſ- 


ſage the next Morning to Mr. Scott, and at my Return Home; the Dutch- 


eſs ſhewed me a Letter ſhe had writ to the Duke to the ſame Purpoſe, and 
which was ſent to his Grace, but not by him : The Dutcheſs did declare, 
when he propoſed the Sale of Ca/?le-Rifi:g and Billing, as the Duke had 


defired, that ſhe would never conſent to it. By any of this Diſcourſe it 


did not appear to him, that the Duke ſhewed any Inclinations to live with 


| the Dutcheſs, nor did he underſtand it ſo. 


The Evidence being ended, 


After a long Debate thereon, the Queſtion was put: 


Whether the Bill, Intituled, An Act to diſſolve the Marriage of Henry 
Duke of Norfolk, Earl Marſhal of England, with the Lady Mary Mordunt, 
and to enable the ſaid Duke to marry again, fall be read a ſecond Time? 


It was reſolved in the Negative. 
Matth. Johnſon, Cler' Parliamentor'; 
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Woman ſhould dare to ſwear falſe, in a Caſe where two ſuch Witneſſes 
ſhould be privy to the Perjury. 

It follows now to be heed, what Courſe has been taken for a thorough 
Diſcovery of this Intrigue, according to the uſual Methods of Honour 
and Juſtice. The Examination of Mrs. Stourton by the Duke and my 
Lord Peterborough, was as ſolemn, ſtrict and private as the Caſe required; 
and it was while the Clamour was freſh too : So that there was no Time 
Joſt when they enter'd upon the Scrutiny. It will be ſeen in that which 
brought it on again. | | | A 
+ The Duke and Dutcheſs went for France together, about a Week after 
the breaking out of this Clamour, and Elizabeth Camell waited upon the 
Dutcheſs, who ſwears, that they went lovingly together, and parted with 
tears on both ſides ; my Lord telling her Grace at parting, that he would 
fetch her away ſuddenly. They eat and drank together __ Day, and 
were frequently together in private; but ſhe cannot ſay ** odg'd toge- 
ther, So that thus far, in all outward Appearance, the Miſunderſtand- 
ing ſeem'd, in ſome Meaſure, to be compoſed. 

Mr. Scott ſpeaks only to the Matter of Monies and Accomnts, which is 
little or nothing to the Purpoſe in this Place, except only as to the One 
Hundred T wenty-and-Five Pounds, mentioned to be paid by him for the 
Dutcheſs's Uſe ; which was a Quarterly Payment out of Five Hundred 
Pounds per Annum, adjudged, and ordered by the High-Commiſſion 
Court to be paid to her, in lieu of Alimony, 

But Mr. Robert Welborne comes to the very Merits of the Cauſe, and 
the preſent State of the Queſtion. He depoſes, That in November laſt 
the Puke ſent for him, and told him (among other Things by the bye), 
that the Dutcheſs had ſome Pretenſions upon Caſſle-Riſing, and alſo upon 
Billing ; and thereupon order'd the Witneſs to give her Grace to under- 
ſtand, that if ſhe would conſent to the Sale of thoſe Eftates, and make 
the Duke eaſy in that Particular, let her but conſider wherein he himſelf 
might make the Dutcheſs eaſy too, and upon thoſe Terms he would 


His Grace told the Witneſs farther, That there being One or T wo- 
and-Twenty Catholick Heirs to the Family, before one Proteſtant Heir, 
if (ſays his Grace) I would bring a Bill of Divorce, (I do not ſay it to 
threaten her) I could obtain it on that Account. The Witneſs acquaint- 
ed both the Dutcheſs and the Lady Peterborough, the very ſame Day, with 
the Subſtance of this Meſſage, her Grace taking it very heinoufly to be 
told of a Divorce; and the next Day the Dutcheſs ſhewed the Witneſs a 
Letter ſhe wrote to the Duke upon this Occaſion, declaring, that for 
Caſtie-Riſing and Billing ſhe would never part with them. 

It appears from hence, That upon the Examination of Mrs. Stourton, 
and other neceſſary Enquiries into the Grounds of this Scandal, the Vio- 
lence of the firſt Impreſſion was ſo far taken off, that according to the 
Evidence of Elizabeth Camell, my Lord was pleaſed to treat the Dutcheſs 


France, and upon the Places there, thoſe of the Bed only excepted. In 
this State Matters have continued ſome five or ſix Years now, without 
any Speech, or thought of a Divorce, that ever the Dutcheſs heard of, 
"ill the Middle of November laſt, in a Meſſage by Mr. Welborne from the 
Duke, and that was but upon a certain Condition neither : however it 
was improved afterwards into a Bill, that upon the ſeventh of January 


Strait her Grace was in upon this Surprize, and the Diſadvantages ſhe 
was expoſed to, than what he has here before him, in the Order of the 
Journal itſelf : Where he will find the Dutcheſs ſo ſcanted for Time to 
ee Witneſſes, and prepare her Defence, that it was a wonderful 

rovidence ſhe ſheuld do ſo much as ſhe did; though in the mean while, 
her Grace has loſt the Benefit of ſeveral conſiderable Witneſſes, for want 
of Time to find them out, and bring them together, Now as for Mr, 
IVelborne's Depoſition, it carries the Conntetiangs rather of a Treaty than 
an Accuſation ; the Duke's Part is only a calm, deliberate Diſcourſe, 


| conſulting the reciprocal Eaſe both of himſelf and of the Dutcheſs, 


Terms are propoſed and promiſed, and not one Word or Glance of Re- 
proach from one End to the other of it. Mr. J/:lborne, (upon the Duke's 
aſking him, at the Lords Bar, if by his Diſcourſe he underſtood an In- 
clination to live with the Dutcheſs) 'tis true, did not gather from his 
Words, as if he had any Thought of living with her; the only hard 
Thing ſaid, was that about his Catholick Heirs, which ſeem'd to turn 
the Caſe of Adultery into a Caſe of Religion, Let any Creature judge 
now, whether the „c durſt to have ſtood it out thus, if ſhe had 
been guilty of ſo foul a Crime, when ſhe might have been ſafe and free, 
as appears by the Propoſal, upon Terms ſo much more eaſy, 

To make a ſhort Summary now of the Whole, a Word firſt to the 
Character and Quality of the Witneſſes. 

There is Owen, a Street- Porter, brought in as a Witneſs to the Priva- 
cies of the Dutcheſs's Bed- Chamber, beſides ſeveral unanſwerable Excep- 
tions to the Particulars of his Evidence. There is Ellwood, a Cobler's 
Wife, and ajilting little Slut, that's as palpably detected of Falſity as 
the other. Hud on, a poor tricking Footman, that was turn'd off for his 
ill Behaviour. Burton, a beggarly Wench, that cheated her Landlady, and 
forſwore herſelf in this Cauſe at the Lords Bar. Varelſt, a Painter, and 
by Intervals a Madman. F/ter, a Coachman that was turn'd off by 
his Maſter, and ſwore to be revenged of him. Lloyd, under ſeveral ma- 
nifeſt Miftakes, but nothing to the main Cauſe, Scriber, Anderſon, Hem- 
ming, Reynolds, and Margaret Foſter, ſay not one Word to the Purpoſe, 
Wadſworth, a pilfering Servant, that robb'd her Miſtreſs, and her Evi- 
dence moſt notoriouſly expos'd. | 

Now, as theſe Witneſſes are of very little Value upon the Stock of their 
own Credit, ſo the Witneſſes againſt them cannot be deny'd to have a 
fair Reputation, on the other hand. And it is very extraordinary, that 
after the naming of ſo many Perſons in their Depoſitions, that ſaid, or 


did, or heard, or ſaw this; that the Proſecutors have not brought in ſo + 


much as one Creature to ſecond the ſwearing Evidence; though it is 
ſufficiently known, they could have found them, if they would have ven- 
tured the Cauſe upon that Streſs. It is to be conſider'd once more, what 
a Difference there has been betwixt the Demeanour of the one Side and 
the other, towards the Evidence, What Promiſes, Flatteries, and en- 
paging Obligations on the one Hand, and not ſo much as one Word or 

ced, directly or indirectly, that look'd like a Practice or a Prepoſſeſſion 
on the other Part of the Dutcheſs, 

Let this be taken in the ſofteſt Senſe ; for it is a great Misfortune, when 
officious Inſtruments, that are forewarn'd to broach Scandals, meet with 
eaſy and good-natur'd Diſpoſitions, that are too open perhaps to receive 
them. I his may ſerve in ſome Meaſure, perhaps, to remove the Evi- 
dence of thoſe that are not wilfully deaf and blind ; and for the reſt, it is 


following was formally brought into the Lords Houſe. 
The Reader will need no other Light to a true Underſtanding of the 


Vor. VIII. 


left to Time and Providence to bring the Truth to light in its due Sea- 
ſon, and to vindicate the Cauſe of the Innocent and Oppreſſed. 
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XILIV. The Trial between Haney Duke of Norfolk, Plaintiff, and Jon GeftiMaixns, Deferidant, in 


an. Action of Treſpaſs on the Caſe, at the Court of King's Bench, as Weſtminſter, November 24, 


10692. 4 W. & M.. 


 FRAHE 8 was in Trinity Term, the Fourth of William and 
ing and Queen. To which the Defendant pleaded Not 

1 Guilty within ſix Years. And it is replied, That it is within ſix 

Years; whereupon Iſſue abt md a Jury of Twenty-Four Knights 


W 
| Mary, 


and Efquires being returned, Twelve did appear at the Bar, and were 
OR Woo Eo A OR Boots 
Sit Michael Heneage, of St. Andrew's, Holborn. © _ 

Sir Thomas Grantham, 'of Sunbury. \ | 


Sir Charles Humfrevill, of Weſtminſter. 
Sir William Hill, of Teddington. 


Ralph % of Ryſlip, Eſquire, 8 
Rebert Sheffelt, of Kenſmgton, Eſquire. 


Fohn Pagett, of Drayton, Eſquire. 

Hugh Squire, of Weſtminſter, Eſquire. IP 

John Coggs, of St. Clement Danes, Goldſmith, 
Charles Pryor, of Highgate, e i 
Richard Craddock, of Hornſey, Eſquire: And 

William Withers, of Cripplegate, Eſquire. 


After the Jury were ſworn, the Counſel for his Grace the Duke open'd 
the Cauſe, | 5 

Mr. Baniſter. May it pleaſe your Lorſhip, and 75 Gentlemen of the 
Jury, this is an Action brought by Henry Duke o 

3 Germaine. The Plaintiff ſets forth, That the Firſt of April, in the 

Second Year of the Reign of the late King James, the Defendant did, by 
unlawful Ways and Means, entice away his Dutcheſs, by which Means 
he had not the Benefit of her Society; and, by laſcivious Converſation, 
committed Adultery with her, and cauſed her to commit Adultery: And 
this he layeth to his Damage 100, ooo J. | 

If we prove, that he did do ſo, we hope you will give us good Damages 
and Coſts, 


Mr. Att. Gen. May it pleaſe your Lordſhip, and you Gentlemen of the 


Jury, this is a very melancholy hing to be told; yet it is fit the Age we 
live in may know it, ſo as the Offender may be puniſh'd. The Duke of 
| pr toe is the firſt Duke in England; inſtall'd Knight of the moſt Noble 

Order of the Garter; Lord High Marſhal of England, and one of the 


Lords of their Majeſties moſt honourable Privy Council: And he to be thus | 


abuſed, perhaps none found any ſuch Cauſeto come before any Court. It is 
a hard Thing, as this Caſe is, for us to produce ſtrong and pregnant Eri- 
dence: But our Proofs are ſuch, as I am aſhamed to repeat them ; but 
deſire the Witneſſes may tell your Lordſhip, and the Gentlemen of the 
Jury, what they know. It was not kept ſecret, but it was known ſo pub- 
| lickly, as all the on did ring of it; and how the Defendant had 
the Dutcheſs frequently to his Houſe; and how they lived in Adultery: 
My Lord, we will take that Method that is moſt plain; therefore it will 
be neceſſary to give your Lordſhip an Account of ſomething of the Begin- 
ning of this Matter. | 

Fa C. J. As to the Time. : 

Serj. Tremaine. They would make this a Sort of a running Account. 

Sir V. IWilliams. It muſt be within fix Years ; before the 26th of May 
laſt, if they will prove any Adultery ; before, it is nothing. 

L. C. J. If the Witneſſes be not heard, it is impoſhble to tell whether 
it be within the Statute of Limitation. 

Mr. Juſt. Eyres. If we hear it, and find it out of Time; then when we 
have heard it, we can tell the Jury how it is, whether it be within the 
Time; and they are to take Notice, if they open Evidence that goeth be- 
yond ſix Years, I hope _ Lordſhip will not ſuffer them to do that, 

Mr. Serj. Thomp/mm. Here are Anticipations, Directions, and what not. 

Att. Gin. We will call our Witneſſes, if Fu Lordſhip pleaſe. 


Sir Tho Paws. This jou 


„** 


I Germaine, Kith ber. 


* 


came from her. 


Norfolk, againſt one 


kd 


lay was ſeven Years ago; Wo did you teli 
it to ?---Rowl. Otben. Lo the Houſe-keeper. . i 
Sir The. Powis, Who was ſhe in Owen. One Mrs. Webb. - + © 
Sit Tho. Powis. Did you tell no body elſe?  — ks 
Rowl. Owen. No, indeed, I will not lye. . EY 
An. Gen. We will call another Witneſs, © I 
Margaret Elkwiod, Do you khow the Dutcheſs of Norfolk #  , 


| | bo gs oi Ellwood... Yes, my Lord. 5 


it. Gen. Do you know John Germaine? det 48 
Marg. Ellwood. Ves, my Lord, about ſeven Years ſince; but I do not 


| know whether I know him now. 


An. Gen. Pray tell my Lord and the Jury what you know: © | 
Marg. Ellwood. It was my Buſineſs, being Houle-keeper, to look after 
my proper Affairs, and I if + Las down, I ſaw my Lady and Germaine ; 


* 


and ſaw my Lady in an ill Poſture upon the Stools; and my Lady ſaid to 


Mr. Serj. Thompſon. Tell how you ſaw her. „ 
Marg. Ellwood. Why, when I ſaw her, 1 ſaw her bare Knee, and Ger- 

maine was near to her; and then I came away, ſhe being angrys and ſo he 
Court. Was his Breeches down? | 5 3 pg | (TN | 

Marg. Ellivsod. His Breeches was down, and his Hat and Sword lay 


upon the Table. 


Ait. Gen. What Poſture was the Dutcheſs in ? 

Marg. Ellvood. I ſaw her bare Knee, and he- 

Att. Gen. Was ſhe lying down:! | 
Marg. Ellwood. Ves; and the Saturday after I did ſee Mr. Germaine 


come in, and he laid his Hat on the Table, and unbutton'd himſelf, and 


went to Bed to her. 
I. C. J. How do you know that ? | 2p 
Marg. Elkoood. I open'd the Drawing-Room Door, and look'd through 
the Key-hole of the other Door where they was, and ſaw them go to Bed. 
L. 2 7. How do you know he was in Bed with her? 
Marg. Elkvoed. Why I ſaw them, for there was a Wax Candle in the 
Chamber, and I could fee them eaſily. | a; 
L. C. 7. What Time was this you ſay you ſaw them in Bed? Had they 
no Curtains? ON - 1 
Marg. Elliwod. Yes, my Lord, they had; tho' they were drawn on 
both Sides the Bed, they left them open at the Foot. 
Court. Did you ever pretend this before? 
Marg. Ellwood. Ves, I did. 
Court, Did you ever ſwear this before ? 
Marg. Ellwood. Yes, my Lord, in the Parliament I did. 
Sir The, Powis. You have liv'd in ſeveral Places ſince; did you never 
tell any body's Servant? | | : 
| Marg. Ellwood. To nobody but Mrs. 1b: And my Lady gave Or- 
ders next Morning, that I ſhould be put away; but I heard no more of 
it; but I ſtaid. 3 f : 
Att. Gen. 7 know any thing elſe? | 
Marg. Ellwood. I was making my Lady's Bed, with one Anne Burton, 
2 I found Mr. Germaine's Handkerchief and Ruffles in the Bed, at one 
ime. 1 | | 
Att. Gen. Do you remember any Shirt and Waiſtcoat that was found? 
Marg. Ellwoed. Yes. 5 ö | - 
L. C. J. Did you find his Handkerchief and Ruffles in my Lady's Bed? 
Marg. Ellwaed. Yes. "I 
L. C. J. Did you never ſee him come down Stairs? 


Marg. Ellwood. No, my Lord. 
L. C. J. It is very much you never ſaw him come down Stairs. 
Marg. Ellwood. We ſet Traps for him to fall over; but he never came 


cs inns 6 wo ww, am 


Court. Rowland Owen, Do you know the Dutcheſs of Norfolk ? down to fall over them. 
Rowland Owen. Yes. | Serj. Tremaine. Do you know of any thing, but in the firſt Year of 
Att. Gen. Do you know John Germaine? King James? - Marg. Ellwood. No, my Lord, not I. BEM, th 
' Rowland Owen. Yes, very well. | | | Att. Gen, We will call another Witneſs, Mrs. Ben/tin. I think, Mrs, 1 
Ait. Gen. Pray tell my Lord and the Gentlemen of the Jury what you | Benſtin, you are married? Mrs. Benſtin. Yes. 5 di 
know of him. | Att. Gen. What is your Chriſtian Name ?---Mrs. Benſtin. Anne. 1 
Rowland Owen. I have ſeen him ſeveral Times dine and ſup at my Ati. Gen. Pray tell my Lord and the Jury what you know. = 
Lord Duke's Houle. | BR es Mrs. Ben. My Lord, I was Houſe-maid and Servant to the Dutcheſs, 5 
Att. Gen, Tell what Familiarities you have ſeen paſs bet ween the | in the firſt Year of King James's Reign: About Bartholomew-tide, my 80 
Dutcheſs and Germaine. Lady Dutcheſs went to London with Germaine. Nell Grin, and ſome ſy 


Rowl. Owen. I was order'd by one Henry Reyner, to go down to White- 
hall with Plates and a Table-cloth, and he would go to the Blue-Poſts 
for ſome "Things, and there was a Supper to be that Night; then to go 
down to I hiteball: When I came there, at my Lord Duke's Apartment, 
I-open'd the Door, and afterwards going into a Room, I ſaw Mr. Ger- 

maine and the Dutcheſs in Bed together; and the Dutcheſs puſh'd me out, 


others, and we did not expect them to come home that Night, but ſhe 
did, and after they went to Supper; after that they went to Cards; and 
then my Lady Dutcheſs had a great Mind to go to Bed, and bid us to 
make her a Fire, and ſo we dick ; and my Lady went to Bed, and ſaid; 
Tho' the King and Queen ſhould ſend for me, I would not riſe *till Eleven 
o'Clock To-morrow Morning. So the Candles were put out, and two Foot- 


men ſtood to wait, becauſe Mr. Germaine uſed to be generous to the Ser- 
vants; and they waited till Two o'Clock in the Morning. I aſk'd them 
whether Mr. Germaine had come down? and they ſaid, No; for they 
had been there all the while; and if he came, he could not go, for they 
ſaid, We have laid Chairs and Stools in the Way, that if he come, he might 
fall over them; and the next Morning I ſaw a Man with a Paper-Box M. 


and aſk d me how I durſt be fo impudent as to come in, and chid me. 
L. C. J. Who chid you? 
Ait. Gen. He faith, my Lord, the Dutcheſs of Norfolk. 
Mr. Serj. Tremaine. Pray when was this ? 
Notol. Owen. About ſeven Years ſince. 
Mr. Serj. Trematze. Owen, you ſpeak of n of a Supper, and that 
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you went down to I hiteball; Who gave you the Key? in his Hand, and he aſk'd me for Mr. Germaine's Chamber, or Lodg- 

" Rowl. Owen. One Henry Reyner. _ ings; I told him, I knew none he had there. My Lord, the next Day, 55 
Sir Tho. Pawis. What, are you a Street-Perter ? my Lady Dutcheſs ordered me to make her a Fire, and Mrs, Knifeton 
Row!. Owen. I was Uſher of the Hall. was combing her Head, and Nell Gwin came in, and ſaid, Good Morrew to 5 
Att. Gen. You were Servant to the Duke, Were you not? your Grace; how did you reſt laſt Night? She ſaid, very well. Then 
Row!. Owen. Yes. Col. Cornwal came in, and ſaid to my Lady Dutcheſs, How doth Mr. | 
Sir Tho. Powis. Were they at Supper that Night? Germaine do? And ſhe ſaid, Why do you aſk me? And Col. Corn- : 
Rowl. Owen. I cannot tell. wal ſaid, He did not lie at Home Jaſt Night. Then Ne Gwin ſaid, | 
Sir Tho, Powis, You carried down Plates ?--- R:wl. Owen. Yes. | We ſhall fee him come out by-and-bye like a drownded Mouſe, And ſol ; 


| 
* This Trial, in Order of Time, fhould not follow the foregoing ; but as it relates to the ſame Buſineſs, it was thought proper to inſert it here. 


went 
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" Ruffles. 


if Mr. Germaine was there? I told him, No. 
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Went to ikke” my Lady Diitetieſs's Bed, ahd fouhd u Hardkerthicf and 
And Mrs. Knif#ton came and ſaid, Come hither, and I will ſhew 
you a Sight; and when I came, there lay a 
took them awa | an ; 
might ſee 8 And my Lord Duke was not in Town. | 

Mt: Gen. How came you to take Notice of the Ruffles and Hander- 


chief ? Es | | 
Hane Bent Why, Mrs: Knifeton faid it was a Man's Ruffles. 

Sir The. Potis. How long was * ſince 6 In Eighty-five ? Had there 

been an Appeal ?--- Fane Benſ. Yes, there was. | | 

9855 Birch. 5 an 1508 remarkable in the Bed ? 
Anne Benſ. The Bed was ſtained. | 
Sir Tho Powis. What is your Name now, | 
Sir Tho Pewis. What was your other Name ?--- Anne Benſ. Burton. 
Sir Tho. Powis. Was you ever married ? 2 
Anne Benſi Sir, you know I could have no other Name If I were not 


married.” . + __... 
Sir 750. Potuis. You have lived in ſeveral Places. 


Anne Benſ. I have lived with my Lord of Clare, and my Lord Ferrers. } 


Serj. Birch. Did Germaine go by any other Name than he goeth by 
now !---Anne Benſ. Not as I know of. 

p bf Gen. My Lord, we will call another Witneſs. Thomas Hudſon, 
Do you know the Dutcheſs of Nerfo/t and Mr. Germaine ? 

o. Hudſen. Yes. | | 

Att. Gen. Pray what did you obſerve betwixt the Dutcheſs of Norfolk 
and Germaine f ; 

The. Hudſon. Sir I was à Servant to Mr. Scroggs, that was the Dutch- 
#fs's Steward, and ſo he going away upon other Bulineſs,I was left Butler at 
IVindſor, and there came two Captains to play at Cards; one Captain aſked 
Now his Man, as I heard 
after, had brought Germaine a Shirt and Woaiſtcoat; for, as ſoon as 
his Man was gone, we found the Waiſtcoat and foul Shirt: And the ſame 
Day the Dutcheſs treated the Queen at /Yind/er. 

C. J. When was this ?---Tho. Hudſon. It was in the Year 1685. 

Sir Tho. Potis. Was this in the Year 1685? 3 

The. Hudſon. Ves, it was ſo, for I took it down in my Book. 

Mr. Jones. Did you ſwear all this before the Houſe of Lords ? | 
Wo. Hudſon, Yes; but only the Day of the Month I could not well 
remember then: but I refreſhed my Memory ſince. | 

Serj. Thomp. We will call Mrs. Haftings and Elizabeth Knave. Mrs. 
Tron Hea/lings, Do you know the Dutcheſs of Norfolk, or Mr. Ger- 
maine? | | 2 

Mrs. Hafling. I knew nothing of them, but that they lay at my Houſe. 

Att. Gen, Did you know Mr. Germaine? 

Mrs. Haſtings. 1 ſaw him but once. | 

Att. Gen. Did you ever ſee Mr. Germaine lie at your Houſe ? 

Mrs. Haſlings. Yes. 

Att. Gen. When? 

Mrs. Haſtings. The firſt Year of King James's Reign. 

Att. Gen. How long ?---Mrs. Haſtings. A whole Summer, | 

Att. Gen. We will call another Witneſs. Elizabeth Knave; Did you 
ever live with Mrs. Ha/lings ?--- El:zabeth Knave. Yes. | 

Att. Gen. How long ? La. Knave. A whole Summer. 

Ait. Gin. Did you ever ſee the Dutcheſs of Norfolk ? 

Elix. Knave. Niwes. 


— 


* 


| 


| 
Benſtin ?--- Anne Beal. Yes. 


| 


( 


Att. Gen. Did you ever ſee the Dutcheſs of Norfolk and Mr. Germaine | 


together! 

Elix. Knave. No, but Mr. Germaine's Servant ſaid it was the Dutcheſs 
of Nerfelk that was with Mr. Germaine; and as he and I were making the 
Bed, I found a Handkerchief, marked with an MA, and a Coronet, 

Att. Gen. In whoſe Bed was this ? 

Eliz. Knove. Why, it was in Mr, Germaint's Bed. 

L. C. J. How long ſince ? "MP. 

Eliz. Knave. In the firſt Year of King James's Reign. 

J. C. F. Woman, did you find the Handkerchief ? 

Eliz. Knave. Yes, my Lord. 

L. C. J. What Mark had it ?---Eliz. Knave. An M and Coronet. 

Serj. 7 hompſon. You ſee how far we are gone. 

L. C. J. All without the Statute. 

Serj. Thompſon. We ſhall ſhew your Lordſhip, and the Gentlemen of 
the Jury, that my Lady Dutcheſs went by the name of my Lady Bate- 
man, and Mr. Germaine went by the Name of her Brother; and that he 
did take a Houſe at Vaux- hall, over the Water; the Man's Name was 
Scriber ; and ſhe lived in that Place for three Quarters of a Year and 
more; and then Mr. Germaine came conſtantly to her; and it was known 
to be the Dutcheſs of Norfolk, though ſhe went by another Name, and her 
Servant, Henry Reyner, alſo : This Reyner was he, that the firſt Witneſs 
ſwore gave him a Key to her Chamber at //hitehall, 

Henry Reyner did not m_} | 

Ait. Gen. Peter Scriber, Pray do you know one Mr. Germaine? 

Peter Scriber. Ves, Sit. | | 

Att. Gen, Pray, did he come to take any Houſe of you? 

Peter Scriber. Yes, Sir. 

Ait. Gen. How long ſince ?---Peter Scriber. About two Years ſince. 

Att. Gen. Whodid he take it for ? 

Peter Scriber. He told me for a Couple of Ladies that came from Hol- 
land, as he told me. 

Att. Gen. By what Name went they ? 


th. 


„ * 


| 


Peter Scriber. One by the Name of Mrs. Bryan, another's Name was | 


Madam Bateman. 

Att. Gen. Did you know any Gentleman, called Mr. Germaine, that 
lived near the Cock-Pit ? | 

Peter Scriber. Indeed, Sir, I know not where he lived: I have ſeen one walk 
in the Garden, that went by the Name of the Lady Bateman's Brother. 

L. C. F. Where is your Houſe ?---Peter Scriber. At Vaux-hall. 

L. C. F. Who paid you the Rent? 

Peter Scriber. One Half-Year, my Lord, was paid by my Lady Bateman. 

L. C. 7. What Servants had ſhe ? | 

Peter Scriber. She had one that went by the Name of Goodman, 


* 
TS © 8 8 * * {49 
4 as * J . & * Fa 4 x 1 * 8 N 
"FE IE. | + "ve „ 4% n 
as Rs 7.7. k 2 F 4 n * a We Woes 
und O ermal 
* . 
* 


hirt and Waiſtcoat, and“ 
becauſe it was a Place where any Body, as they came, | 
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38 

i. Gen. We will Gall another Witneſs. Thomas . Do you know 
the Lady Bateman and Mr. Germaine p- Tho. Lloyd. Yes, Sir. 

Att. Gen, How often have you ſeen Mr. John Germaine at Vauxhall? 
The. Lloyd. Often. 5 HAVE | | 
AitAGen. Who was this Lady Bateman ? 

The. Lloyd. The Dutcheſs of 4 at 

Att, Gin. How do you know thai . - 

Tho. Lleyd. Becauſe I have ſeen her coming out of the Houſe of Lords ; 
and they ſaid it was the Dutcheſs of Norfolk. 
Att. Gen. Are you ſure of that ?-=-Tho. Lliyd. Yes, Sir. TY, 

Att. Gen. Did you know one Goodman ?- Tho. Lliyd. Yes, Sir. 

Att. Gen. What is he? 1 ; 

Tho. Lloyd. 1 know not, but I heard after, his Name was Reyne ; but 
when he waited on the Lady Bateman, he went by the Name of Goodman : 
Before Michaelmas laſt was Twelve-month, I ſaw Mr. Germaine that Sum- 
mer walking with the Lady Bateman. : 

Sir. W. Williams. You ſay you ſaw Mr. Germaine walking that Sum- 
mer with the Lady Bateman What Summer was that? | 

Tho. Lloyd. Yes, that Summer was Twelve-month. 

Sir V. Williams. Are you ſure it was within two or three 

Tho. Lloyd. You. that J am ſure it was. | 

Sir W. Pilliamt. Was it the Beginning or Ending of the Summer? 

Tho, Lloyd. It was about the Heighth of Summer. | 

Att. Gen. We will call other Witneſſes ; one Robert Hemingway : Where 
do you live ?---Rob. Hemingway. At Vaux-hall. | 

Att. Gen. Dou you know one that went by the Name of the Lady Bate- 
man ?- Rob, Hemingway. Ves. EL II q | 

Ait. Gen. And you are ſure that ſhe went by the Name of the Lady 
Bateman : Is ſhe Dutcheſs of Norfolk ?--- Rob. Hemingway. Ves. 5 

Att. Gen. Do you know one Goodman, that waited upon the Lady Bate- 
man? 

Rob. H:mingway, Yes. | 

Att. Gen. Was that his right Name ? 

Rob. Heningway. No, his Name was Reyner. 

L. C. 7. Where did you ſee her! vo, „ 

Rob. Hemingway. Near her Father's Houſe, my Lord Peterboreugb's. 

L. C. J. Why, How did you know this was the Dutcheſs of Norfolk ? 
Rob, Hemingway. Why af that ever I knew ſaid ſhe was ſo. | 
Ati. Gen, Where did you fee the Dutcheſs of Norfolk ? 

Rob. Hemingway. I have ſeen her in the Houſe, and out of the Houſe 
of the Lord Peterborough. : ; 

L. C. J. What Occaſion had you to obſerve her? EE 
p Rob. Hemingway. I have ſcen her at her Father's Houſe by the Mill- 

ank, „55 | 
Att. Gen. He was a Gardener employed there. We will call another 
Witneſs. Andrew Anderſon, Do you know the Dutcheſs of Norfolk ? 


Years? 


And. 3 Never otherwiſe, but by the name of the Lady Bateman. 

Att. Gen. Do you know a Lady that went by the Name of the Lady 
Bateman? 

And. mg ny Yes: ; 

Att. Gen. Do you know one Mr. Germaine ? 


And. Anderſon, I never knew his Name; but he went by the Name of 


my Lady's Brother: I have carried him oft-times by Water to Vaux-hall, 


Ait. Gen. Have you carried that Gentleman that lived next Door to the 
Ceck- Pit by Water to Vaux-hall? | 

And. ugg 10 Yes. | 

Ait. Gen. By what Name did he goby?  _ 

And. Anderſon. By the Name of my Lady's Brother, 3 

Ait. Geri. What is his Name ? or what Name doth he go by now? 

And. Anderſon. You know very well. | 

Att. Gen. Have you carried any Wood from Vaux-hall to the Cock- Pit ? 

And. N Ves 3 

Att. Gen. From whence?---And. Anderſon. From my Lady Bateman. 

4 C. J. When you did carry him by Water, where did you take him 
up? | | 
And. Anderſon. Sometimes, my Lord, at Channel-Row, ſometimes at 
one Place, and ſometimes at another. 

Att. Gen. My Lord, he ſaith, he carried from Vaux-Hall ſome Wood, 
and it came over, and it was carried to the Coct-Pit. | 
. 52 When you ſaw him then, by what Name did he go by ? 

R e nderſon. I never knew him then but by the Name of my Lady's 
rother, 

L. C. 7. What Name goeth he now by? | 

And. Anderſon. Germaine : All that know his Name know it to be Ger- 
maint, 

Att. Gen, Did you know one that went by the Name of Go:dman, that 
lived at Vaux- Hall with this Lady Bateman ; 

And. Anderſon. I knew not but that was his right Name then; but now 
I hear his right Name is Reyner, 
= E. C. J. When you did carry him by Water, 

im! 

And. Anderſon. My Lord, ſometimes te one Place, and ſometimes to 
another, as I am commanded : I muſt obſerve. 

Att. Gen, My Lord, we will prove that the Dutcheſs hath been ſeveral 
times with Germaine at the Cock- Pit, and that Germaine hath gotten a pri- 
vate Door into the C:c#-Pit Yard, and ſo into the Park, for which he 
pays wy ſhillings per Annum. 

Ait. Gen. Mr. Bradbury, Where do you live? 

Hen. Bradbury. Ilive next Door to Mr. Germaine's. 

Ait. Gen. Where is that? 

Hen. Bradbury. By the Park-Wall, next Door to the C:ct- Pit. 

Att. Gen. Tell my Lord, and the Gentlemen of the Jury, how it was 
he had a Door, 

Hen. Bradbury. Why, Mr. Germaine had no Way where he could go 
into the Park, ſo he ſpake to my Man, that he might have a Privilege to 
go through my Door into the Park; ſo I ordered my Man to give him, or 
his Servants, Paſſage. About a Year after, he ſent a Workman to me, 
that he might make a Door out into the Park, and 1 did agree with him for 
a Buck, or forty Shillings in Money, which he pleaſed; and ſo a Door 


where did you carry 


was made; but ſince he hath gotten a Door himſelf into the Park. 


Att. Gen. 
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John Dagley. I was at work there, and I ſa a Gentle woman going to 
tall fro, hy | and down Stairs, and L aſked, Who that was? And | was 
told it was the Dutcheſs of Norfolt— There was a brave curious Bed, 


and I was ſaying to ſome of the Houle, that it was a very fine Bed; and | 

aſking what it might be worth, they ſaid it colt Seven Hundred Pounds: 
And I was then juſt married; faid'I {| have a mind to brigg 2 ife 
| 3 


and we laid all our 


_ 
* 


hither, and give her a Flurt upan it 


ther as if we were ſettling the Nation; and then they ſaid, that Bed Was 
for the Dutcheſs of Norfolk; and I ſaw a Perſon there, who they faid was 

the Dutcheſs of Norfolk. TAN: FF 
Serj. Birch. Richard Owen, do you know Mr. Germaine at the Cock-pit ? 


Rich. Owen. Les. 


Ai. Gen. What Company have you ſeen with him? e 
© Rich, Owen, Why, I faw lane” in a Maſk I may fay a hundred times. 

— Ri I may fay a hundred times 
in a Maſk, looking about: Another time, I ſaw my Lord Duke of Nor- 


Att. Gen. How often Eich. Owen, I 


folk walking among the Trees in the Park, and this Lady looking out of 


I ſpeak what I know. A 9 
Att. Gen. Jane Wadſworth, come, tell my Lord and the ury wy you 
ib. es. 
Att. Gen. Where liveth he? _ | 5 | 
Wadfeworth. In Park-Street, near the Royal Cock-Pit - 
Att. Gen. Have you ever ſeen the Dutcheſs of Norfolk at Germaine's 


_ Houſe ?----Wadfworth. Ves. 


Att. Gen. Upon what Occaſion? _ 7 
IWadfiorth. T living next Door, going in for a Pint Pot, with the Dutch- 
woman that belonged to the Houſe, and aſking her for it, ſhe ſaid, There's 


never a Pint Pot here; it was above Stairs, and bid me $0 we _ eb 
e had a Night- 
8 another Witneſs. 


it, and ſo I did; and I met the Dutcheſs of . there, 
Gown on, and Flanders-Lace, but in Night-Linnen. 
Att. Gen. Was ſhe undreſſed ?---W/adfworth. Undreſſed, as one may 
think ; ſhe might have a Petticoat on. | | | 
L. C. 7. What Occaſion had you to go there? | 
Wadſworth, For a Pint Pot, my Lord, and going up, I ſaw the 
Dutcheſs of Norfolk going from one Room to another: And, my Lord, 
another time, I ſaw the Dutcheſs of Norfolk and Mr. Germaine in a 
Coach together. h ; | 
Att. Gen. When was that ? 


Wadfworth. Tt was in March laſt ; and when I ſaw the Coachman, I | 


aſked him who it was that he ſat down out of the Coach; and he ſaid, an 
honeſt Gentleman, that gave him Two Shillings for the carrying him 
from the Horſe- Ferry, ; | | 

Ait. Gen, Have you ever ſeen Mr. Germaine at the Dutcheſs's Houſe ? 

WWadfworth. I did diſguiſe myſelf, and followed him to ſee where he 
would go; and I did fee him go into the Dutcheſs's Houſe at 1{i/l-bank. 

Att. Gen, When was this ?----Wadfworth. In May laſt. 

L. C. J. What Time of the Day? | 

Wadſworth. My Lord, at nine of the Clock at Night. | 

Sir Tho. Powis. When you ſay you went for the Pint Pot, did you ever 
ſay any Thing to any Body of it, that you had ſeen the Dutcheſs of Nor- 

alk ?---Wadfworth., Yes, to one Harman, that 1 had ſeen the Dutcheſs of 
Norfolk, How, ſaid he, if my Maſter had ſeen you to go up Stairs, he 
would have killed the Dutchweman. 

L. C. J. Do you know my Lady Dutcheſs well? 

Wadſworth. Ves, my Lord, I know her well; ſhe had Flanders Horſes 
ſtood in my Stable, when I kept the Bear-Inn, and ſhe came often to ſee 
them ; I know her very well. | 

Serj. Birch. Anne Read, do you know Mr. Germaine's Houſe ? 

Anne Read. Yes. | ; 

Serj. Birch, Where is it ?--- Anne Read. By the Cock-Pit. 

Serj. Birch. Do you know him ?--- Aune Read. Yes. 

Serj. Birch. What Company have you ſeen go there ? 

Anne Read. In April laſt I ſaw a Chair go by, and ſome Perſons ſaid, 
That was the Dutcheſs of Norfolk, and ſo I went and ſaw her in the Chair 
twice. 

Serj. Birch. Did you ſee her with her Maſk off? 

Anne Read. I ſaw her with her Maſk off, and ſaw her ſet down at Mr. 
Germaine's Houſe, and go in a-Doors, the Door being immediately opened 
for her. | 

L. C. J. Did you know the Dutcheſs before? 

Anne Read, Yes, my Lord. | 


L. C. J. Did you ſee her before this Time ?--- Anne Read. Yes, my 


Lord. 

L. C. J. What time of the Day was this! 

Anne Read. Between Two and Three of the Clock. 

Att. Gen. You ſay you ſaw her with her Maſk off, and ſet down at 
Germaine's Houſe, and the Door was immediately opened ? 

Anne Read. Yes, my Lord. | 

Att. Gen. Now we will call another Witneſs, one Thomas Fefter. Do 
you know the Dutcheſs of Norfolk ?---Thomas Fefter. Yes. 

Ait. Gen. How did you come to know her? 

The. Fofter. I drove her often in a Coach with Mr. Germaine. 

Att. Gen. How long ſince ?---Tho. Fofter. About this Time four Years. 

Att. Gen. Where did you uſe to carry them? | 

Tho. Foſter. Sometimes into Lombard- Street, ſometimes to one Place, 
and ſometimes to another; and I looked back, and ſaw them with their 
Heads laid together. 

Art. Gen. ; you ſure it was the Dutcheſs of Norfolk ? 

The. Fefter. Yes, Sir, I knew her before ſhe was married, and I knew 


her after. ü 
Sir Mamas Potuis. Did you ſee them with their Heads together ? 


Tho. Foſter. Yes. 1 
Sir Tho. Powis. When you was on the Coach-Box, you ſay you ſaw 


them ?---Tho. Feſter. Yes. 
L. C. J. Did you look back to ſoe them? 


] 
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the Window towards him, in Mr. Germaint's Houſe : This I have ſeen; | 
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Yes, =y Lord, and cheig Heads were laid together. 


7j. Tranai ere do you live no-? | is 

_ Theo, Fofter. With the Duke of * FT OT OD. 3g OY 
it. Gen. We will call another Witneſs, Mr. Bnotel, Pray do you 

know Mr. Germaine s. = Mr. Beutel. Les. 
Att. Gen. Do you know the Dutchels of Nerfolk ?-- Mr. Bow. Yes; Sir. 
Att. Gen. Have you ſeen her? | | 3 
Mr. Bou, Ves; I ſaw her come out of Mr. Germaine's Houſe, in a 

Chair, into 87. Janes Fark. N 


A 


5 


Alt. Gen. Was it the Dutcheſs of Nerfalt ?---Mr. Ba. Vi. 


Ait. Gen. Did you know her before f- Mr. Bow. Yes, Sir. 
Att. Cen. Had you full Sight of her 7 -Mr. Bow. Yes, Sir. 
. Mit. Een. What Apparel was ſhe inn 5 
Mr. Bau. In Man's Apparel, a Blue Coat and Peruke. 
L. C. J. How long bave you known the Dutcheſs of Nerfolt? 
Mr. Bow. Theſe eight or ten Years. | | | 
Serj. Tremarne. Do you believe it was the Dutcheſs of Norfolk ? 
Mr. Bow. I do verily believe it. e i wat 
Serj. Tremaine. Do you take it upon your Oath? 4 
Mr. Bow. I do verily believe it: The Dutcheſs bein: in a Chair, the 
Maid came running out of Germaine's Houſe after her with a Han- baſket. 
Att Gen. When was this ?---Mr. Bow. In April laſt. | 
L. C. J. Are you ſure it was the Dutcheſs's Maid? | 
Mr. Bow. She gave in Evidence as ſo in the Houſe of Lords. 
Ait. Gen, What is her Name ? 2 26 
Mr. Bow. Frances Knight, and the had a Hand-baſket in her Hand. 
At. Gen. What did you obſerve in the Hand-baſket in her Hand? 
Mr. Bow. I ſuppoſe there was Cloaths, for I ſaw the Tip of a Coat, er 
Gown, hang out. | ES es oY, 
Att. Gen. My Lord, we have brought this down ſo far —— 
L. C. J. Why, all is not within the Statute. I muſt direct the Jury. 
Att Gen. We have told you when it began. However, we. will call 


Serj, Thompſon. Mary Hall, do you know Mr. Germaine? 

Mary Hall. Yes, Sir. | 5 
Serj. Thompſen. Do you know where he lives? . 

Mary Hall. Ves, at the Royal Coct-Pit, in Park-Strect. : 
f ro Thompſon. Did you ever ſee the Dutcheſs of Norfolk in your Life+ 
time | j | 
Mary Hall. I canot tell whether I did or not, for I do not know her, 
ſo I cannot tell when I do ſee her. 

Sir W. H/illiams. They have called about nineteen Witneſſes; for the 
firſt five we paſs over them, for they did not fpeak one Word of an 
Thing fince 86 : And for the other, they have not proved any one A 


in the Time of the Declaration betwixt Mr. Germaine and the Dutcheſs of 


Nerfolk : They have not proved any Thing that hath any Tendency to 
it: They have not given any Manner of Evidence: If there be an 
ane Wadſworth ſaith : 


ſhe had let a Pint Pot go to Mr. Germaine's ſo ſhe went for it; 


and the Dutchwoman that lived there, directed her to go up the Stairs for 


the Pint Pot. She ſweareth, that ſhe ſaw the Dutcheſs of Nerfolb, and 
ſhe had a Petticoat on; and this is the Evidence that ſhe hath given. She 
doth not 3 that Mr. Germaine was in the Houſe, or in Company 
with the Dutcheſs; and ſhe appeareth to be a Stranger in the Houſe, and 
yet ſhe muſt run up Stairs. As for her Reputation, ſhe is one of the vileſt 
of Women. She would ſay ſomething in arch or May laſt, but there is 
no Act proved by her; and ſhe is a viſe and incredible Witneſs, we ſhall 
call Witneſſes to ſhew it. 

Sir Tho, Powis, My Lord, for this Woman JFadfwirth, we will not 
only call the Perſon the ſpoke to of this, that will contradict her, and 


tell what ſhe did ſay, but go to her Credit and Reputation. So that 


now, my Lord, I believe, upon the whole Matter, we cannot do the 
Duke of Norfolk more Honour, than to acquit the Defendant ; for it will 
be more Honour to the Duke of Nerfo/k to have the Defendant acquit- 


ted, than Satisfaction to him by giving him any Damages whatfoever. 


Sir V. Wiliams.. We will now call our Witneſs, Grace Cast. Do you 


know * IVadfworth ?---Grace Cook. Yes, Sir. 


Sir W. Halliams. Tell my Lord, and the Jury, what Diſcourſe you 


and Jane Wadſworth have had together. 


Grace. I will. She and I had ſome Talk together; and ſhe then ſaid, 
I could do them no Good, for I was miſtaken. | 

Sir W. Williams. When did ſhe tell you this? During the Sitting of 
the Parliament ? 

Grace. Yes: She came in and faid, I can do them no Good ; for, ſaid 
ſhe, I did go into Mr. Germaine's Houſe, and thought I had ſeen the 


| Dutcheſs of Moll, but now I ſee I am miſtaken. 


Sir V. Iilliams. You are a near Neighbour to her ?---Grace. Yes, Sir. 
Sir W. Williams. What is her Reputation? ! | 
Grace. I cannot ſay any Thing to her Reputation. 

Sir M. Williams, Who was by? 

Grace. T here was another Woman. 

Fane TVadſworth. IJ had a Subpœna, and as I was going to Mr. Ger- 
maine's Houſe, there was one of his Servants ; and 1 had like to have 
been knocked down: And there was one Hall; What, ſaid he, you are 
to go to be Witneſs? What, you will ſwear that the Dutcheſs lay with 
Mr. Germaine? And another ſaid, I deſeryed to be at Bridetuell. 

2 C. 7. Who was it that told you that you deſerved to be at Bride 
well 

Fane Wadfworth. Hoſea, his Footman. My Lord, it was not a Fortnight 
ſince I was robbed : And it is not a Fortnight ſince there came in Perſons, 
and threatened me, and ſaid what they would do to me. It is not two 
Months ſince, that a Perſon or two did beat me, and had like to have 


| knocked me down; and they ran into this Woman's Houſe ( Grace 


Cook's). 
Serj. Thompſon. You are aſked, If thoſe Perſons that had like to have 
knocked. you down, did not run into Mrs. Co's Houle ? 


Jane Wadſwerth. Yes, | 
3 Cryer. 
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Cryer. Call Hall. : 
Serj. Tremgine. The 

was true ? | | 
Hall. She faid ſhe happen'd to go 
Houſe, and going up the Stairs for it, I thought I had ſeen the Dutcheſs 


ask'd if ſhe was ſure if what ſhe ſaid was true? She ſaid ſhe would not 

ay it for the World. | | | 
Att. Gen. What Trade are you ?--- Hall. A Joiner. 
Att. Gen. Are you . by Mr. Germaine ?--- Hall. Yes. 
Att. Gen. How long fince? | 


Hall. Why, ever fince King William was crown'd. 
Ait. Gen. ec ou been ever ſince employ'd by him * 


Hall. No; by Times 1 have been. 
Att. Gen. Upon your Oath, Who did you hear this Lady was, that 
uſed to come to Germaine s Houſe? * g 
Serj. Levinz. By the Oath you have taken, Did not you hear it was 
xeported it was the Dutcheſs of Norfolk ?---- Hall Yes, Sir. 
Serj. Birch. Did you not whiſper daily in the Ear, and ſay, That you 
believed her to be the Nutcheſs of Norfolk ? 
Hall. I cannot remember. 
A Serj. Tra Was that Woman in ſuch a Condition as ſhe faith 
© Was P 
Hall. No; I think that ſhe was in as good Condition as ſhe is now. 
Serj. Thempſon. That could not be, ſhe was fain to be carried in a Chair 
to the Houſe of Lords. 
Serj. Trem. Tell my Lord and the Jury, what you heard Fofter, the 
Duke of Noerfeli's Coachman, ſay of Mr. Germaine? 


Hall. Why, he ſaid Mr. Germaine had done very ill in turning him off 


in Ireland, and he would be revenged of him. 

—— Call Fofter. 
The. Fefler. My Lord, Mr. Hall and T were ſpeaking ſomething of the 
Duke and Dutcheſs of Norfolk : Then I ſaid to him, that Mr. Germaine 
bad done very ill by me, in turning me off in Ireland, but I did not fay I 

would be revenged of him. : 

Hall. I happened to go to Spring-Garden, I ſaw Thomas Foſter carrying 
Water to the Horſes that were in the Stable; and after he and I had ſpoke 
to one another; What, ſays he, will not you make me drink this Morn- 
ing! I told him I did not care if I did, and ſo we went to drink. 
Now, ſaid I to him, Themas, are not you a fine Fellow to abuſe ſo good 
a Maſter, that would give you Monev when you wanted it? Are 
pot you ſorry for it? Yes, but it is too late: But the Devil, I think, 
had pofieſs'd me. 


Word | faid: And faid he, I hope my Maſter will pardon me: And he 
faid, that ſome were promiſed good Employments in the Duke's Service, 
but none had gotten any but one, and that is the Houſe-keeper : And he 
faid, She had better be a Houſe-keeper in Hell, 

J. C. J. Did he ſay he had wrong'd Mr. Germaine? 

Hall. Yes, he did, and ſaid he was drunk. 

IL. C. J. He was not drunk when he was in the Houſe of Lords. He 
faid he was ſorry that he had wrong'd his Maſter, and he hoped that he 
would pardon him. | 

Serj. Trem. We will call Alexander Harman. Did you ever ſee that 
Woman, Jane Wadfworth, in Mr. Germaine's Houſe ? | 

A. Harman. No, Sir. | 

Jane Wadſworth. Pray, my Lord, give me Leave, and will tell you how 
it was Alexander Harman came into my Houſe, and I told him I had 
ſeen the Dutcheſs of Norfolk at Germaine's Houſe : I told him I wanted a 
Pint-pot that J had ſent to Germaine's Houſe ; and going thither, aſking 
the Dutchwoman for it, ſhe bid me go up the Stairs for it ; and fo I did, 
and then I ſaw the Dutcheſs of Norfolk. Said he to me, you ſhould not 
have gone up the Stairs for it; for if my Maſter ſhould know it, he 
would have killed the Dutchwoman. | 

Sir W. Williams. We will call another Witneſs. 
What did you hear this Woman Jane Wadſworth ſay ! 

Margaret Condy. She came to Mr. Cook's with a Paper in her Hand, 
and, faid ſhe, I thought I had ſeen the Dutcheſs of Norfolk at Mr. Ger- 


Margaret Condy, 


maine's Houſe ; but now ſhe ſaid ſhe is better ſatisfied, that ſhe never did | 


ſce her there. 

Sir V. I/illiams. Did ſhe complain ſhe was beaten and bruiſed ? 

Margaret Condy. Not as I know of. 

Serj. Trem. She and others were examined in the Lords Houſe, and the 
Lords would not believe them. 

L. C. 7. We do not know what the Lords did believe, or difbelieve, 
they were examined ſo far as to enable them to make a Law; we muſt 
now hear what the Witneſſes ſay. 

Sir I. Milliams. We will call another Witneſs. Frances Knight, Pray, 
was you ever at Mr, Germaine's Houſe ?---F. Knight. No, my Lord. 

L. C. J. The Woman, ſaid ſhe, talk'd with you there. 

F. Knight. She will not ſay ſo to my Face. 

L. C. 7. Did you ever carry a Letter from the Dutcheſs to Mr. Ger- 
maine's, or to any Perſon in his Houſe ? | | 

F. Knight. No, my Lord. | 

L. C. J. Mr. Bototell faith, that he ſaw the Dutcheſs and this Maid. 
Was not you there in the Summer ?---F. Knight. Never. 

L. C. J. Never carried a Baſket ?---F, Knight. Never. 

L. C. 7. Did you ever go with a Chair ?- -F. Knight. No. 

L. C. 7. Call Mr. Bowtell again. Is this the Maid that had the Baſ- 
ket of Clothes ? 

Mr. Bowtell. Ves, I ſuppoſed them to be Clothes. 

Att. Gen. Did the come out of the Houſe when the Chair came? 

Mr. Boꝛotell. The Chair came firſt out, and ſhe followed it preſently ; 
and then I was near her, and knew her Face. 
Att. Gen. Is this the Dutcheſs's Servant? 
Mr. Beowtell. Yes, Sir; 'tis the ſame that followed the Chair. She was 
the Dutcheſs's Servant, I ſaw her then. | 
Att. Gen. When was this ?---Mr. Bowtell. In April laſt. 

Ait. Gen. F. Knight, was you not (upon your Oath) in Germaine's 
e in nr Sa FF. Knight, I broke my Leg then. 
OL. . 


Queſtion is, Whether hat Mrs. Wadſworth | 
for a Pint-pot to Mr. Germaine's | 


of Norfolt then there, but I ſaw it was not ſhe: And one Hoſea Grimſl:y | 


And he ſaid he was gotten drunk, and when a Man 
is drunk, he will ſay any thing: And, ſaid he, 1 remember not a 


and John Germaine. Fu 
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Att. Gen. How long * was it you broke your Leg? 

F. Knight. It was two Years. 1 a wt 

Sir . Williams. Was you in April laſt in Germarne's Houſe? 
F. Knight. No, Sir, | 

Sir T. Powit. Was this in open Day? | 

Mr. Bowtell, Sun was about Half an Hour high. 


Sir 7. Pewis. We will call another Witneſs, one Mary Penington. Dat 
you know one Fane Wadſworth ? Was ſhe your Servant: 


| 


V. Penington. She was, and pretended to be ſick; and as I was inform- 
ed afterwards ſhe was not: For there was a Man that gave Phyſick, and 
I bid him go and look upon my Maid, and he did fo, and came to me 
and ſaid, Your Maid may be ſullen, but ſhe is not ſick; and coming to 
her, I found her ſullen. And afterwards I met her out of my Houſe ; ſaid 
I, Jane, What do you do here? She made ſome Excuſe, and ſaid, She 
was not well. I told her I would take care of her: And how that they 
did not deſerve Servants that would not take Care of them when they were. 


ill. 1 ſaw her muMed, and her Coats truſſed up; I walked after her, and, 


ſaid I, Fane, whither art thou a-going? and bid her let me ſee what ſhe had 
in her Coats; and I thought it was good to have Witneſs. I ſpake ta 
one, and, ſaid I; Gaffer Hall, come hither ; do you take notice that this 
Linnen is all mine. A good while after, I ſaw this Jane J/adfworth ſtand- 
ing at Mr. Bird's, ſaid I, ſhe was my Servant ſeveral Years ago; and my 
Lord, this happened when the Diftereace was betwixt the Duke and 
Dutchefs ; for they ſaid, ſhe was a grievous Witneſs againſt the Dutcheſs. 
Upon this, Mr. 7b%n, my I.ord Peterborough's ſervant, ſent for me. Then 
I came to be a Witneſs. 

Serj. Thompſon. How came ſhe to you firſt of all? | 

M. Penington. She was recommended to me firſt ; and ſhe being minded 
to go away ſoon after ſhe came, I ſaid, Jane, if you will go, $0 And 
then I obſerving when ſhe went away, her Clothes to be truſted up, I 
walked after her into Dean's-Yard : I ſaid to her, Jane, what have you in 
your Coats ? and there I found my Linnen. | 

Counſel for the Def. We will call another Witneſs, Mrs, Penington's 

aid 


Maid. I ſaw the Linnen that my Miſtreſs took from her, as ſhe ſaid. 

Ait. Gen. Did you ſee any ?---- aid. Ves. | 

Counſel for the Def We will call the Defendant's Man William. How 
long was your Maſter in Flanders ?---I/ill. A Month. | 

Counſel for the Def. Was you and your Maſter with the King in /reland? 

Will. Yes; I went with him, and came back again with him. 

Sir V. Williams. It's ſaid, he was at Vaux- Hall about three Years ſince. 

Will. We were out of the Kingdom four Months. | 

Sir T. Powis. There is no material Evidence but what this Wo- 
man is. Now we will call another Witneſs. Mr. Welborne, Pray, tell 
my Lord, and the Jury, what Diſcourſe you have had with the Duke of 

orfolk concerning his Dutcheſs. 

Mr. Welborne. 
Duke was pleaſed to ſend for me to come to him; and ſo I came to Mr. 


there are ſome Treaties betwixt me and my Wife ; Sir Robert Clayton an 
Sir Robert Howard are concerned in them. 

There is one Thing that I find, my Wife is ſetting up to have a great 
Equipage ; this I do not like. I hear, ſaid he, ſhe is about to have a Coach, 
Horſes, and two or three Footmen : And this is not all, there is Caſlle- 
Riſing that my Wife hath a Pretenſion to, and Billing: Now if ſhe will 
part with her Pretenſions in them, I ſhall take it well, and it may be for 
our good, and we may be reconciled. I know Draytonis a ſeat thatſhe hath 
a Kindneſs for: Pray tell my Wife of it, and let her conſider of it; if ſhe 
be willing to comply with me in this, I ſhall comply with her in that. And, 
ſaid he, 1 am told, if I bring a Bill of Divorce into the Houſe of Lords, 
it would take Effect. And ſo I went from the Duke of Nor/o/k to the 
Dutcheſs, and told her what the Duke ſaid: And my Lord of Peterbg- 
* hearing of it, he was angry that I went to the Duke. _ 

ir V. Williams. Did 2” acquaint the Dutcheſs, that if ſhe would part 


with her Pretenſions in Caſile-Riſing and Billing, all Things might be re- 


conciled? Mr. Welborne. I did. 
The Bill of Divorce was lodged in the Houſe of Lords in January fol- 
lowing. There is one Thing, my Lord, that the Duke ſaid, that I had 


ſuch Thing, he could make of Caftle-Rifing and Billing. 

Ait. Gen. My Lord, we will call ſome Witneſſes as to Mrs. Wadſivorth's 
Reputation, becauſe they ſpeak againſt it. Mr. Dagley, Senior, 
know Mrs. Wadſworth ?----Mr. Dagley. Yes. 

Ait. Gen. Pray, what Reputation is ſhe of? 

Mr. Dagley. Very good Reputation. 

Att. Gen. Was ſhe ever upon the Pariſh ? 

Mr. Dagley. Never in her Days. 

Att. Gen. Mr. Prince, Pray do you know Mrs. WWa1ſworth 7 

Mr. Prince. Yes, Sir. © 

Att. Gen. What is her Occupation ? 

Mr. Prince. A Pains-taking Woman. 

Att. Gen. What Reputation is ſhe of ? 

Mr. Prince, Of good Reputation. 

- Wadfworth, My Lord, I would not live with Penington any longer, for 
ſhe kept a diſorderly Houſe. | 

One of the Fury. Pray, what is that ſhe ſaith ? 

L. C. J. She faith Mrs, Peningten, with whom ſhe lived, kept a diſor- 
derly Houſe, 

2 Madſivorth. My Lord, I kept a Houſe, and paid Sixty Pounds 
a Year for the Bear-Inn; and, my Lord, my Huſband lay ſick a great 
while ; and he having a mind to go into the Country for his Health, I had 
fifteen Shillings of the Church-wardens, or Overſeers; and that was all 
that ever I had. 

Ait. Gen. We will call another Witneſs, one Emry Argus. Pray how 
long have you known Mrs. Wadſworth ?----Mr. Argus. Many Years, 

Att. Gen. What Reputation was ſhe of ? 

Mr. Argus. She was always agcounted an honeſt, Jaborious, Pains-taking 
Woman. | | | 
Att. Gen, Whether ſhe did keep the Bear- Inn? Argus, She did. 


Att. Gen. Was ſhe ever kept at the Pariſh Charge? 
F Argus. 


y Lord, about the Middle of December laſt, my Lord 


Negns, and he carried me into the Duke of Norfolt's own Room. Said js 


forgotten: He did ſpeak of Iwo thouſand five hundred Pounds, or ſome 


Do you 
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44. The Trial betwetn the 
Argus. No. Fj „ | 1 . 
Au. Gin. Was the evet in the Poor's Book? 


Argus. No. f | 9” ; i 
* Gen. We have proved by three ſubſtantial: People, who all ſay, 
that ſhe was always accounted an honeſt, laborious Woman. . 

L. C. J. Do you obſerve what you have proved? You have proved no 
Jaſcivious Converſation ; becauſe you ſpeak of that in the opening of 
the Evidence. You have not proved any laſcivious Converfation within 
theſe Gx-Years. ANN ht 2 | 
It. Gen. The Court ſaith, That we have not proved the Dutcheſs to 

o beyond Sea, We will call a Witneſs, Mr. Negus. Pray did the 
Dutcheſs go over with the Duke? The Duke came back; did the 


' Dutcheſs come with him? 


Mr. Negus. The Dutcheſs came over again in e after that, 
ſhe ſtayed in England ſome time: And about the time of the Revolution, 
then it was given out that ſhe was gone over again. | 
Att. Gen. What Time was it that you heard ſhe came back? | 
Mr. Negus. In Eighty-nine: I can inform the Court, if they pleaſe ; 
the Time when my Lord was ſued for Alimony, EN 15 


| (4 Letter was then read in Court, from the Duke'to the Dutcheſs.) 


Serj. Thompſon. This Cauſe hath been in the Houſe of Lords : Whe- 
ther they believed, or not believed, was not the Queſtion ; but they 
would have ſome Time to make ſome Proofs at Law. | | 

At. Gen. For, as all unlawful Converſations muſt have a Beginning, 
it is neceſſary we ſhould ſhew ſomething of that, and the Time, and 
that doth fortify the Evidence that is given within the Time. 

Sol. Gen. Pray, my Lord, if your Lordſhip pleaſes, this is the Uſe 
we make in giving in Evidence ſome Things before, to ſhew the Fact 
within the ſix Years, their frequent meeting in a laſcivious Manner; 
and we make Uſe gf that before the ſixth Year, to explain what Uſe we 
make of it in Matters done within the ſix Years, | 

Serj. Tremaine. I do appeal to your Lordſhip, and all that hear me, 
whether within theſe ſix Years they have proved any laſcivious Action, 
or any indecent Action; fo that this will not charge, the Defendant : 


For if the Dutcheſs will come to his Houſe when he is not at home, he 


cannot help it. All the Proof is without the fix Years, and no Proof 
within the fix Years, to charge him to commit ſuch a Crime: If they 
had carried it down, as to have proved Acts within theſe fix Years, I 
I ſhould have ſaid they had done ſomething. 

I. C. 7. Have you done? 

Gentlemen of the Wy. You underſtand very well the Nature of this 
Action, and the Record hath been opened to you, which was to this 


Effect: a 


That the Defendant, the firſt Day of April, in the ſecond Year o 
King James, did entice away the Plaintiff's Dutcheſs, whereby he had 
not the Benefit of her Society; and that he had laſaivious Converſation 
with her, lived in Adultery with her, and cauſed her to commit Adultery. 

- The Defendant pleaded, That he did not commit any thing within 
theſe ſix Years : What hath been before, is not now to be taken Notice 
But the Plaintiff's Counſel hath given in Evidence ſome Acts be- 
fore, which is not for any Damage they expect, but to explain ſome 
Actions that have been between them. a 

For my Part, I muſt declare, that theſe Matters may be given in Eui- 
dence to explain, but they are not to be given in Evidence to any other 
Purpoſe. : 

| The firſt Witneſs is one Owen, and he telleth you, that he was ſent 
to //hitchall, and he ſaith, That he went into the Lodgings there, and 
then he did ſee the Dutcheſs and Germaine in bed together. 

Then there is another Witneſs proves it at another Time and Place, 
that is, Margaret Ellwood, and ſhe telleth you in what Manner ſhe 
found the Dutcheſs and Germaine, and Germaine was very angry at her; 
and that his Hat and Sword lay upon the Table: And you are told by 
her, that looking through the Key-hole, ſhe perceived them in Bed; 
ſhe ſaid the Curtain at the Bed's-Feet was actually open, and ſhe ſaw 
them in Bed together, and found Germaine's Handkerchief and Ruffles in 
my Lady's Bed. | 

The next Witneſs is one Anne Benſtin, and ſhe ſaith, They were in 
Expectation of him one Night at Vindſor: They ſtayed up till Two 
o'Clock, and laid Chairs and Stools in his Way, that if he came he 
might fall ; but he did not come down that Time: All this is about 


| ſeven Years ago, and out of the Time mentioned in the Declaration. 


And then after, they come and begin about the Year . ef Rey and 
they tell you of a Lodging at Vaux-Hall, at one Scriber's Houſe, for a 
Couple of Ladies, one went by the Name of Bateman, and the other 
Brian; during that Time; the Man of the Houſe knew nothing of one 
that went by the Name of Mr. Germaine, but of my Lady's Bro- 
ther, he had been ſeen walking in the Garden: They tell you, they 
have ſeen the Lady that went 7 the Name of the Lady Bateman, and 
that very Lady was the Dutcheſs of Norfelk, And the Waterman faith, 
that he hath carried him often by Water, and he went by the Name of 
my Lady Bateman's Brother; he hath carried him from the Stairs at 
Channel- Roto to Vaux- Hall, when the Lady Bateman lodged there; and 
hath carried Wood from Faux- Hall, by the Lady Bateman's Order, to 


ſee what Inference 
ſign of ſhewing an 
you may make your Inference as you will. 


the did live no longer with her, 
Houſe. 
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the Cocl- Pit: And there is no manner of Queſtion but Mr. Germaine 8 
Houſe is at the Cocl-Pit. But then they come to Mrs. Wadſworth, and 


ſhe is a Woman that lived next Door; and ſhe had occaſion to go to 
Germaine's Houſe for a Pint Pot, and there coming, ſhe met with a 


| Dutchwoman, and aſked her for the Pint Pot; ſhe ſaith, the bid her go 


up Stairs for it, which ſhe did ; and then ſhe ſaw the Dutcheſs of Nerfo.k 
undrefled in a Morning-Gown : She faid, ſhe very well knew: her, ſhe 
had ſeen her very many times, and ſhe was ſure this was the, Dutcheſs 
of Norfolk, She telleth you, that ac another time, I think it was in 
May laſt, ſhe did ſee Mr. Germaine go to the Mill. lan; ſhe was ſure it 
was him, and ſhe did think he would go there, and thereupon ſhe 
* him from that very Place. | | | h 

She ſaid, ſhe told one Harman that ſhe had ſeen the Dutcheſs of 


13 „ N | | 
ow, ſaid he, if my Maſter had ſeen you, he would have killed the 
Dutchwaman. | my | : | 

Then cometh one Faſſer the Coachman, and faith, That about four 
Years ſince he had carried the Dutcheſs of Norfolk and Mr; Germaine 
oftentimes ; and one time he driving them, looking back, he ſaw Mr. 
Germaine and the Dutcheſs of Vorfall lying with their Heads together. 
Then cometh, Borwtell; and he telleth you, that in April laſt he ſaw the 
Dutcheſs of 0 hg come out of Germarne's Houſe in a Chair, and the 
was the Dutcheſs, and in Man's Apparel: And he ſaid there was an old 
Maid had a Hand-baſket, with ſame Cloaths, as he believed ; ſhe fol- 
lowed the Chair: And this was the Servant of the Dutcheſs of Norfolk. 

Now, Gentlemen, theſe are the Witneſſes that prove to you the. [flue 


in the Time mentioned. 


Now, Gentlemen, they have called ſome to diſcredit theſe, * begin 


with Jane 1 they bring one Condy that ſhould ſay, that he 
heard Jane Wadſworth ſay, That ſhe thought at the firſt it was the. 


Dutcheſs of Norfalk, but ſhe was miſtaken. Then they call ſome more 
Witneſſes, that is, Mrs. Penington, that was her Miſtreſs twelve Years 
ago; and the faid, that ſhe precended to be ſick a-while after ſhe had 
been with her, and ſo going away, ſhe ſeeing her Cloaths tuck*d up, 
went to ſee what was the matter; 
ſhe lived with her not above a Fortnight, and fo ſhe parted. She ſaith, 
ſhe was indigent and poor ; and her M 


had ſeme of her Linen: She ſaid, 


aid faith the ſame. 
And then they bring another Witneſs againſt one Faſter the Coach- 


man, telling him of what he had ſaid againit Mr. Germaine : He ſaid, 
he was gotten drunk, and when a Man is drunk he will w any thing. 


Then as to Bowtell; whereas he faith, he ſaw the Dutcheſs in Man's 


Apparel come out of Mr. Germaine's Houſe, and the Maid was there; 
and the Maid cometh and faith, that ſhe was not there, ſhe was ill, and 
her Leg was broke, and denieth that ever the Dutcheſs was there, or 
that ſhe ſaw her in a Chair, or in Man's Apparel. 


Now, for Anne Read; no Evidence at all is againſt her Teſtimony, 


and ſhe is very poſitive of what was done in May laſt. 


They have called one Yelbarne, who faith, that the Duke ſent for 


him, and after ſome other Diſcourſe, ſpoke to him about Billing and 
Cr On ; and he ſaith the Duke ſent to him, to let the Dutcheſs 
know, 1 
proſecute a Bill of Divorce in the Houſe of Lords with effect. They 
tell indeed of Foſter, that Germaine had turned him out of his Service; 
that he ſhould ſoy. he would be revenged on him; but he denied that. 


e would not comply with him, he did not queſtion but to 


And then the Dutcheſs's Letter in oh was read : I cannot 
yu can make of it, but that the Duke had no De- 


nkindneſs; you have heard the Letter read, and 


Then as to Mrs, Jadfwerth ; they have brought ſome Perſons to ſpeak 


to her Reputation, and they tell you ſhe is an induſtrious Woman, and 
of fair Converſation, and rented a Houſe of Sixty Pounds per Annu. 
As to what hey ſhe was kept by the Pariſh, it is no ſuch 
thing ; but her 

the Church-Wardens helped him with about fifteen Shillings : That ſhe 
was never in the Poor's Rates, or in the Poor's Books. 


uſband being ſick, and about going into the Country, 
. And then as to 
Mrs. Penington, what ſhe faith againſt her, ſhe anſwereth thus, that why 
ſhe ſaith, her Miſtreſs kept a diſorderly 


The Queſtion will be, What was betwixt the Dutcheſs and the De- 


fendant within fix Years ; if you are ſatisfied that there hath been any 
ſuch laſcivious Converſation ? For if ſo be that it was only before the 
ſix Years, to what Purpoſe was their meeting at Vaux- Hall, and 8 


Houſe at Vaux-Hall; and to what Purpoſe the Dutcheſs came to Ger- 


maine s Houſe? So that it is left to you, Gentlemen, to conſider, if 
there hath been unlawful Converſation, and laſcivious Intercourſe be- 
tween the Dutcheſs and the Defendant within theſe fix Years; if ſo, 
you are to find for the Plaintiff; but if not, you are to find for the 
Defendant, | 


The next Morning the Jury brought in their Verdict into Court, and 
being aſked, Whether they found for the Plaintiff, or Defendant? ſaid, 
for the Plaintiff, I 

| Being aſked what Damages? They ſaid One Hundred Marks Damages, 
with Coſts of Court +. | 

Upon which they had a ſevere Reprimand from the Court, for giving 
ſo ſmall and ſcandalous a Fine. | T 


De Complete Hiftory of England, (publiſhed by Biſhop RENNET), Vol. III. pag. 668, /ays, That © During this Seſſion, the Town was entertained with the Trial of 
an indecent Cauſe in Weſtminſter- Hall. The Duke of Neryelt bearing with Impatience the ſuſpected Commerce which Mr. Germaine had maintained with his Dutcheſs, 
bad the laſt Winter /odged a Bill of Divorce in the Houſe of Peers ; but their Lordſbips being unwilling to proceed in that Affair, before there avere ſome Proofs of the Fat made 


in the Courſe of the Common Lau, His Grace did thereupon bring an Actidn of Adultery againſt Mr. Germaine, before the Court of King's-Bench. This notorious Cauſe 


was tried on the Twenty-fourth of Nowember, and upon a full Hearing of many obſcene Evidences, the Jury found for the Plaintiff, and allowed His Grace One hundred 
Marks Damages, with Cofts of Court Where the Slightnels of Satisfaction was almoſt as great a Reproach as the Crime itſelf.” — 


The Biſhop ſays, The Duke bad lodged a Bill of Divorce, &c. 
gut the Bill. 


But by the foregoing Proceedings, it appears they examined Witneſſes, heard Counſel, and then fl 


But in 1699, His Grace obtain'd au Act of Parliament for a Divorce, (See Vol. V. p. 239.) and the Dutcheſs afterwards married Sir John Germaine, Bart. 
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XLV: The Proceedings againſt the Biſhop of Rocheſter * Before the Lonps of the Privy Counti?, 1692, 


4 Will. & Mariz; in Relation to a Plot to Reflore King James the Second. 
3 Written by the Bisnor Himſelſs 


FAN Saturday, the ſeventh of May; of this preſent Year 1692, in the 

3 [I was e . the Orchard at Bromley, meditating 
on ſomething I deſigned to preach the next Day, Iſaw a Coach and four 
Horſes ſtop at the Gate, out of which two Perſons alighted. Immedi- 
ately I went towards them, believing they were ſome of my Friends 
coming to give mie a Viſit. By that Tinie I was got to the Gate, they 
were entered into the Hall, and met me about the Middle of the Court. 
The Chief of them perceiving me to look wiſtly on them, as being alto- 
gether Strangers to me, /aid, My Lord, perhaps you do not know me: 
my name is DP; I am Clerk of the Council, and here is one of the 
King's Meſſengers. I am ſorry I am ſent on this Errand; but I am come 
to arreſt you upon Suſpicion of High Treaſon. . 

Sir, ſaid 1, I ſuppoſe you have a Warrant for ſo doing z I pray let me 
ſee it. He ſhewed it me: I read it; and the firſt Name 1 lighted on being 
the Earl of Nottingham's, I ſaid, Sir, I believe this is my Lord Notting bam's 
own Hand, and I ſubmit. What are your Orders how to diſpoſe of me ? 
My Lord, ſaid he, I muſt firſt ſearch your Perſon, and demand the Keys 
you have about you. My Keys I preſently gave him. He ſearched my 
Nene and found no Papers, but ſome poor Notes of a Sermon, and a 
Letter from Mr. B. Fairfax about ordinary Buſineſs. : 
Now, ſays he, My Lord, I muſt requite to ſee the Rooms to which 
theſe Keys belong, and all the Places in the Houſe where you have any 
Papers or Books: I ſtraight conducted him up Stairs into my Study. 
This, Sir, ſaid I, is the only Chamber where I keep all the Books and 
Papers I have in the Houſe. They began to ſearch, and with great Rea- 
dineſs turned over every Thing in the Room, and Cloſets and Preſſes, 
ſhaking every Book by the Cover, 2 vey Part of a Cheſt of 
Drawers, where were many Papers, particularly ſome Bundles of Ser- 
mons ; which I told them were my proper Tools, and that all that knew 
me, could vouch for me; it was not my Cuſtom to have any Treaſon in 
them. They read ſeveral of the Texts, and left them where they found 
them. But in one Corner of a Preſs, which was half open, they met 
with a great Number of Letters filed up. I aſſured them they were only 
Matters of uſual friendly Correſpondence, and moſt of them were of laſt 
Mr. Dyve looking on ſome of them, found them to be ſo; 
and ſaid, If he had Time to view them all, he might, perhaps, ſee Rea- 
ſon to leave them behind ; but being expreſly commanded to bring all 
Letters, he muſt carry them with him. I left him to do as he pleaſed ; 
ſo they ſealed them up. ee 1 

Then they went into my Bed- chamber, and the Cloſets adjoining, 
doing as they had done in my Study, feeling about the-Bed and Hang- 
ings, and knocking the Wainſcot in ſeveral Places, to ſee if there were 
any private Hole, or ſecret Conveyance. 

After that, they came down Stai 


tairs, and. ſearched the Parlour and 
Drawing Room on that Side of the Houſe with the like Exactneſs. In all 
theſe Rooms I obſerved they very carefully pryed into every Part of the 
Chimnies; the Meſſenger putting his Hand into every Flower-Pot, 
which I then ſomewhat ſmiled at: But ſince I found he had but too 
much Reaſon ſo to do. 

When they had done ſcarching in all thoſe Rooms, and in the Hall, as 
they were going out, and had taken with them whiat Papers they thought 
fit, they carried me away in the Coach that brought them. By the Way, 
we met my Scrvant, Mr. Moor, coming from Londen : I called out to 
him, Have you any Letters for me? He gave me three or four, which 1 
delivered to Mr, Dyve to open, who found nothing in them but Matters 
of private Concernment, or ordinary News. And ſo between Ten and 
Eleven at Night we arrived at J/þit:hall, and I was brought to my Lord 
Nottingham, whom I found alone in his Office. 

My Lord, ſaid 1, I am come upon your Warrant; but certainly there 
muſt be ſome great Miſtake, or black Villainy in this Buſineſs : For I de- 
clare, as in the Preſence of God, I am abſolutely free from 1 juſt Ac- 
cuſation relating to the Government. His Lordſhip told me, He himſclf 
was much ſurprized when he heard my Name mentioned. | intreated him 
I might be examined that Night, it any Witneſſes could be produced 
againſt me. Ze ſaid, That could not poſſibly be, becauſe the Lords, who 
had the Management of ſuch Affairs, were ſeparated, and gone Home: 
But that I was to appear before them the next Day ; and in the mean 
Time, all the Civility ſhould be ſhewn me, that could be expected by a 
Man in my Condition. 

My Lord, ſaid J, J hope, it being ſo very late, you will ſuffer me to 
lie at my own Houſe at H/:/tminfter. He replied, You ſhall do ſo; but 
you muſt have a Guard of Soldiers and a Meſſenger with you. A Guard 
of Soldiers, ſaid I, My Lord, methinks is not ſo neceſſary to ſecure one of 
my Profeſſion; I ſhould rather offer, that I may have two or more Meſ- 
ſengers to keep me, though that may put me to 7 Charges. My 
Lord, ſeid he, I, for my own Part, would be glad if I might take your 
Parole; but I muſt do what I may anſwer to others, and therefore I pray 
be content. | 

At this I acquieſced ; only adding, My Lord, here are divers Papers 
brought up with me, which upon my Credit, are but of common Im- 
portance ; yet, becauſe they are moſt of them private Talk among Friends, 
there may be ſome Expreſſions, which no Man, if it were his own Caſe, 
would be willing to have divulged ; and therefore I deſire your Lordſhip 
will take Care they may not be ſhewn to the Prejudice of any. He an- 
feercd, You have todo with Men of Honour: And you ſhall have no Oc- 
cahon to complain upon that Account. 


And fo I was conveyed Home to Vſiminſter by Mr, Dyve and Mr- 


n 


— 


* 


— 


q 


| 


Knight, Meſſenger, in the Coach with me, and a Guard attending on each 
Side. After we came to the Deanery, Mr. Dyve having diligently ſurveyed 
my Lodgings, and the Avenues to them, left me about Midnight, with a 


ſtrict pon to the Meſſenger and Soldiers, not to give me any unne- 


ceſſary Diſturbance ; but to watch carefully at my Bed-Chamber Door, 
till further Orders, which they did. | 

The next Day, being Sunday, May the eighth, Mr. Dyve came again 
to me about Noon, to acquaint me, That I was to attend the Communtee - 
of the Council that Evening by Six of the Clock. And, fays be, My 
Lotd, I ſuppoſe you have here alſo at Miſiminſier, a Room where you 
keep the teſt of your Books and Papers. I told him, I had, Then, fuid 
he, I have a Commiſſion to ſearch there likewiſe; particularly in your Ca- 
binet, I ſhewed bim my Library, and gave him the Keys. He opened all 
the Preſſes of Books, and viewed particularly every Shelf, and examined 
every Dtawer in the Cabinet; But finding nothing there of a late Date, or 
that might afford any the leaſt Shadow of a Traitorous Correſpondence, 
he went away without removing any one Paper thence, | h 

At the Time appointed, I was brought by the Meſſenger and Guard to 
FFhitehall, where a ſele& Number of the Lords of the Council were aſſem- 
bled at my Lord Nottingham's Lodgings. There were preſent, (as I re- 
member) the Earl of Devonſhire, Lord Steward; the Earl of Dorſet, Lord 
Chamberlain; the Earl of Nottingham, Secretary of State; the Earl of 
Rechefter, the Earl of Portland, the Lord Sydney, Lord Lieutenant of Te- 
land, and Sir Edward Seymour, 

When I was entered the Room, and come to the End of the Table, 
my Lord Nottingham began. 17 

Earl of Nottingham. My Lord, you cannot but think it muſt be ſome 
22 inary Occaſion which has forced us to ſend for you hither in this 

anner. 

1 Rocheſter. My Lord, I ſubmit to the Neceſſities of State, in 
ſuch a Time of Jealouſy and Danger as this is. 

Earl of N. My Lord, I am to aſk you ſome Queſtions, to which we 
deſire your plain and true Anſwers. | 

Biſhop of R. My Lords, I aſſure you mine ſhall be ſuch ; as, I hope, I 
have been always taken for a Man of Simplicity and Sincerity. 

Earl of N. favs ou compoſed a Declaration for the iy A intended 
Deſcent of the late King James into England ? 

"Biſhop of R. I call Gop to Witneſs, I have not. 

Earl of N. Did you eyer draw up any Heads, or Maertials for ſuch a 
Declaration ? 

Biſhop of R. Upon the ſame ſolemn Aſſeveration, I never did. 

Earl of N. Were you ever ſollicited, or applied to by any Perſon, for 
the undertaking ſuch a Work ? 

Biſhop of R. I never was, | 

Earl of N. Do you hold any Correſpondencies abroad in Fance? 

Biſhop of R. I de not hold any. 

Earl N. Have you ever ſigned any Aſſociation for reſtoring the late 
King James? | 

Biſhop of R. I never ſigned any. 

Earl of N. Do you know of any ſuch Aſſociation? Or any Perſons that 
have ſubſcribed one ? 

1 of K. Upon the Word of a Chriſtian, and a Eiſhop, I know of 
4 ſuch Thing; nor of any Perſon who has ſubſcribed any Paper of that 

ature, 

Sir Edward Seymour. My Lord Biſhop of Rocheſter, We have exa- 
mined the Papers that were ſeized in your Cloſet at Bromley : We find no- 
thing in them but Matters of ordinary and innocent Converſation among 
Friends; only we have one Scruple, That there are few or no Letters 
among them written ſince Lach- Day laſt, . 

Biſhop of R. Sir, I ſuppoſe there may be ſome of a Date ſince that 
Time in the Bundles: If I had preſerved more, they would have been of 
the ſame Nature with the reſt that you have, that is, concerning com- 
mon Intelligence, and the Talk of the Town ; not any. Secrets of State, 
or againſt the Government. My Lords, I hold no Correſpondencies of 
that Kind, When I am in the Country, I defire ſome Friend or other 
here, to Jet me know how the World goes, that I may inform myſelf, and 
the neighbouring Gentlemen, of the Fruth of Things, and prevent the 
ſpreading of falſe News: And afterwards | file up ſuch Letters, according 
to their Dates (as you may perccive I did theſe), that at any Time 1 
may have a preſent Recourſe to them to refreth my Memory in any pait 
Tranſaction. : 

My Lords, T hoſe are all I thought worth keeping of this Kind theſe 
two laſt Years: And I hope the Clerk of the Council has done me the 
Juſtice to acquaint your Lord{hips, how I was apprehended, out of m 
Houſe ; and how narrowly I myſelf, and my Study, and Lodging-Cham- 
ber, and other Rooms, were ſ:arched : So that it was impothible for me 
to have ſuppreſſed or ſmothered any one Writing from you ; and really 
believe there was not. a Note, or leaſt Scrip of Paper of any Conl:- 
quence in my Poſſeſſion, but they had a View of it. 

Earl of Devon, But, my Lord, it is probable a Man of your Intereſt 
and Acquaintance, mult have received more letters ſince than are here to 
be found. We ſee here are many concerning Affairs that paſſed juſt be- 
fore that Time. 

Biſhopof R. My Lords; A little before the Concluſion of the laſt Seſſi- 
on of Parliament, J obtained Leave of the Houſe of Lords to retire into 
the Country for the Recovery of my Health. During my Abode there, 
as long as the Parliament ee I was ſomewhat curious to learn 


Har 


F Dr. Sprat, 1 


(39) 
chat paſs'd in both Houſes ; and therefore, as your Lordſhip has obſerv'd, 
Letters came thicker to me about that time: But when the Parliament 
was up, very little happening that was remarkable in that Interval, I 
was not ſo mindful to preſeryve 
Things, both Abroad and at Home, were rather in Preparation than 


Action. | 35 e 
Beſides that, ſince the Time your Lordſhips ſpeak of, I was twice or 


thrice in Town for ſeveral Days together ; once eſpecially, upon a pub- 
lick Occaſion, the Annual Election of Fe/tminfler School, which detain'd 


me here about a Week: And theſe are the true Reaſons. why you find fo 
few Letters to me fince the Date of Time em Lordſhips have mentioned, 
Earl of N. Will it pleaſe your Lore 
' cheſter any more Queſtion ? | by 
They has all ſilent, I faid; | 7 og "2 
My Lords, 1 cannot imagine how it comes to\paſs, that I ſhould be 
thus ſuſpeRed to be guilty of any Contrivance againſt the Government: 
I think I may appeal to all that know me, I am ſure I may to all my 
Neighbours in the Country, where I live, that there has no Man ſub- 


mitted to it more peaceably and quietly than I have done, ever ſince the 


ips to aſk the Biſhop of Ro. 


7 


the Letters that came to me, whilſt al! 


| 


45. Proendiigs againſt the Biſhop of Rocheſtet, 4 W. & M. (46) 


I afked the Bearer, whether he had any farther Orders concerning me! 
He anſwered, No: But was forthwith to return, I defired him to acs 
quaint his „that I was now going to Town upon other Buſineſs, 
but that I would preſently wait on him at #>:hall: Accordingly from 
Lambeth I went to his Office. When my Lord came to me, I told him, 
that having met with his Lordſhip's Letter accidentally in my Way to 


| Weftminfter, I thought it beſt to n to know his Pleaſure. 


Earl ef N. M 
here To- motrow 
appear before the Committee of the Council. ü 
Bifhop of R. However, My Lord, being in Town occaſionally, I 
thought it became me to preſent myſelf to you as ſoon as I could : And 


Lord, there is a Miſtake; I gave you Notice to be 
orning ; And that is the Time you are appointed to 


| Lnow make it my Requeſt, if your Lordſhips have any thing farther to 


* 


Revolution ; and I muſt own, I did it both upon a Principle of Conſcience | 


and Gratitude. Of Conſcience ; becauſe I cannot ſee how the Church of 


England, and the 1Vhole Protgſiant Religion, can be preferv'd, but upon 
this Foundation; ſince an Invaſion from France cannot but be deſtructive 


to Both. And of Gratitude ; becauſe, as you all know, I happen'd to 


be, in the late Reign, engag'd in an Affair, which ſince I have been 
taught was illegal. (The Eccleſiaſtical Commiſſion. ] And though I may | 


ſay, I ſtopp'd betimes, and did no great Hurt, but hindered, as much as 
I could, whilſt I ated ; yet I ated ſo long, that I might have expected 
to be ſeverely puniſh'd for what I did. But the King's and Queen's Part, 
in the General Pardon, was fo gracious and benign, in making it their 


own Act, and not excluding me out of it, that their Majeſties have 


thereby laid on me an Obligation never to be forgotten. 


Upon this I was bid to withdraw ; and about an Hour after, the ſame | 
Clerk of the Council was ſent to tell me, The Lords had order'd 1 


ſhould return to my own Houſe, and be under the ſame Confinement as 
before, of a Meſſenger, and a Guard of Soldiers: And there I ſhould 
ſhortly hear what their Lordſhips would determine concerning me. He 
likewiſe told the Meſſenger and the Guards, That he had a ſtrict Command 
to them, to uſe me with all Reſpect; only to take Care that I ſhould be 
ſafely kept, and forth-coming. Nor indeed had I any thing to object 
againſt their Behaviour: For, as Mr. Dyve demean'd himſelf always to 
me like a Genleman, and the Meſſenger was very Civil, fo the Soldiers 
themſelves were as eaſy and quiet to the reſt of my Family, as if they had 
been a Part of it. ©; | | 

The ſame Evening Mr. Dyve came Home to me, and brought me all 
'my Papers, telling me, That the Lords had heard him read them over: 
and, having no Exception againſt them, had ſent him to return them all 


ſafe to me again. | 
Thus guarded, I continued from that Day, *till the 18th of May, 


under the Cuſtody of a Meſſenger, and of four Centinels, who watched 


9 and Night, and were relieved every eight - and- forty Hours. 
ut then, having heard nothing in the mean Time from the Lords, I 
wrote this Letter to the Earl of Nattinghom. 
My Loxp, Do | 
©« AS I have all this while, according to my Duty to their Majeſties 


66 Government, with Patience and 
« finement under a Guard of Soldiers and a Meſſenger; ſo now, fear- 


ce ing that my longer Silence may be interpreted as a Miſtruſt of my | 


« Innoceney, I think it becomes me to make this application to 
« your Lordſhip, earneſtly entreating you to repreſent my Condi- 
« tion and Requeſt to the Moſt Honourable Board, where I was exa- 
c mined. I entirely rely on their Juſtice and Honour, that, if they 
« find nothing real againſt me, (as God knows, I am conſcious to myſelf 
e they cannot) they would be pleaſed to order my Enlargement. 1 am 
«© forced to be the more importunate with your Lordſhip in this Buſineſs, 
de hecauſe it is very well known, in what a dangerous Condition of 
« Health I went out of Town towards the latter End of the Seſſion of 
« Parliament: And I find my Diſtemper very much increaſed by this 
« cloſe Reſtraint, in a Time when I was 
& of Phylick in the Country. 
y Lord, 
1 am Your Lordſhip's moſt humble, 
and moſt obedient Servant, | 
Hay 18. Weſtin, THro. RoFpen. 
'To the Right Honourable the 
Earl of Nottingham, Principal 
Secretary of State. | 

This Letter was read in the Cabinet-Council that Day, and it had the 
deſired Effect; for thereupon I was ordered to be diſcharged that Even- 
ing; which accordingly was done at Ten at Night, by Mr. Shorter, a 
Meſienger of the Chamber, coming to my Houſe, and diſmiſſing the 
Meſſenger, and taking off the Guard. | 

The next Morning, being May the 19th, to prevent any Concourſe, 
or Congratulations, uſual upon ſuch Occaſions, I retired early to Brom- 
ley, where I remained quiet *till Zune the ninth, little dreaming of a worſe 
Miſchief ſtill hanging over my Head. | 

But that Day, being Thur/day, as I was upon the Road, coming to 
W-ſimin/ter, to the Meeting of Dr. Buſby's Preachers, who aſſemble once 
a Term at my Houſe there, I was ſtopt by a Gentleman, that brought 
ine this Letter from my Lord Nottingham. 


My Lok, Whitehall, June 8, 1692. 


Alujt deſire your Lordſhip to be at my Office on Friday Morning by Ten of 


the Clock, | 
I am your Lordſhip's 
Moſt humble Servant, 
NoTTINGHAM- 
For the Right Reverend the | 
Lord Biſhop of Rochyfer, 
at Lromiey. 


umility ſubmitted to my Con- 


juſt entering upon a Courſe | 


ſay to me, I may be convened before you this Day. 

Earl f N. I fear you cannot be fo, for there is much Buſineſs to be 
this Afternoon, both at the Great Council, and the Committee; but 1 
will ſend you Word to the Deanery, if you can be called this Evening: 
In the mean Time you have your full Liberty to go where you pleaſe, 

Thus I went Home: but having no Notice from my Lord that Night 
the next Day, being June the 10th, about Ten of the Clock, I came to 
his Lordſhip's Office, where were met the ſame Lords as before ; only, [ 
think, the Earl of Portland was not there, and the Earl of Pembroke, 
Lord Priv Seal, was. 8 | F 8 

When I was called in, beſides the Privy Councillors that ſat about the 
Table, there was ſtanding againſt the Wall a very ill-favour'd Man, who 
afterwards prov'd to be Blackhead; with whom I fait perceiv'd I was ſent 
for to be confronted. 5 3 

For, as ſoon as I was in the Room, my Lord Nottingham ſaid, My 
Lord, Do you know that Perſon ? 7 

Biſhop of R. My Lord, I have ſeen this Man's Face, but I cannot 
immediately recollect where. 5 

Earl N. I pray view him well. Has he never brought you any 
Letters from one Mr. ung? | 8 | 

Biſhop of R. I do call to Mind, he has brought me a Letter. I can- 
not in a Moment remember from whom it was. 

Earl of N. He ſays it was from one Young. 

Biſhop of R. I think it was at my Houſe at Bromley that he deliver 
it me; but J verily believe, it was not from any of the Name of Young. 

Blact bead. I was with the Biſhop of Rechefer at Bromley : I brought 
him a Letter from Mr, Young, and I received an Anſwer to Mr. Young 
back again from the Biſhop, | 

Thus far, n of this Examination, I ſtood with my 
Face againſt the Window, and my Eyes being ſo very tender and feeble 
as they are, I had not a perfect View of Blackbead; but he fo confidently 
afſirming, That he had of late carried Letters between me and one Young, 
I changed my Station, and got the Light on my Back; and then imme» 
diately, having a true Sight of his very remarkable Countenance and 
Habit, and whole Perſon, and being alſo much aſſiſted by his Voice, 
_ - very loud and rude, I did (by God's Bleſſing) perfectly call him 
to ind. 

Biſhop of R. Now, my Lords, by the Advantage of this Light, I do 


| exactly remember this Fellow, and Part of his Buſineſs with me at Brom- 


ley. hat he ſays of Young cannot be true. I know not for what Pur- 
poſe he affirms this ; but upon my Reputation, it is utterly falſe, that he 
ever brought me a Letter from one Young. 

Earl of N. My Lord, He ſays particularly, it was upon a F aſt-day. 

Biſhop of R. My Lords, I do remember this Fellow was with me at 
Bromley on a Faſt-Day : By the ſame Token, I told him, he ſhould ſtay 
till after Evening- Prayers, and muſt expect only a faſting kind of Meal. 
But then I would return an Anſwer to his Buſineſs. 

Blackhead. It was upon a Faſt-Day. I did eat with the Biſhop's Ser- 
vants; and I received an Anſwer from his own- Hand, to the 8 
brought him from Mr. Young. ; 

- Biſhop Lo R. My Lords, This that he ſays of Young is a wicked Lye: 
All my Correſpondencies are ſo innocent (as I hope your Lordſhips can 
teſtify) that, if I had received a Letter from any Mr. Young, I ſhould have 


no Reaſon ſo prey to deny it. I beſeech you, examine this Fellow 
t 


thoroughly, and I doubt not but you will diſcover ſome impudent Knavery, 


I ſtand to it; I am ſure there is no Perſon whoſe Name is Young, with 


whom J have of late Years maintain'd any Intercourſe by Letters. 

Earl of Devonſhire, My Lord, Is there no Perſon of the Name of 
Young, a Clergyman, with whom you are acquainted ? | 

Biſhop of R. Oh! My Lord, there are two excellent Perſons of the 
Name of Young, both Clergymen, to whom I have the good Fortune 
to be very well known: The one was your Brother Ofjery's Che plain, and 
is now Prebendary of Mincbeſter; the other was Canon of Mindſor, when 
I was a Member of that Church, and is there ſtill. But J ſuppoſe, 
neither of theſe are the Youngs, whoſe Correſpondence this Man objects 
to me. I ſhould take it for an Honour to correſpond with them. But, 
in Truth, it has ſo happen'd, that I have neither written to, nor received 
one Letter from either of them theſe many Years, to the beſt of my 
Knowledge. | 

Blackhead, The Biſhop, if he pleaſe, may remember it was Robert 
Hung, from whom I brought him a Letter. 

Earl of N. How long ago fay you it was ? 

Blacibead. It was about two Months ago. 

Biſhop of R. I have, indeed, my Lords, ſome obſcure Remembrance, 
that ſome Years ago, there was one writ to me out of Newgate, under 
the Name of Robert Young, pretending to be a Clergyman; aud I recal 
ſomething of the Contents of his Letter. It was to tell me, That he 
and his Wife lay in Priſon there upon a falſe Accuſation, of which he 
hop'd they ſhould be ſpeedily clear'd. In the mean Time, he deſired me 
to recollect, that he had officiated ſome Weeks for the Chaplain at Bremley- 
Callege, and had preached once or twice in the Pariſh-Church there. He 


intreated me to give him a Certificate of this, becauſe it would ſtand him 
in much Stead, in order to his Juſtification : And withal, that I would 
ſend him ſomething out or my Charity, for his and his Wife's Relief 
in their great Diſtreſs. 

This, my Lords, 1 dare ſay, was the whole Subſtance of that Letter 
and this was (wo or three Years ago at leaſt. 
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To that Letter I 2m ſure I made no Reply in Writing. Only, having 
„ I enquired in the Neighbour- 
- hood, and among the Widows in the College; intending to have ſent him 


not the leaſt Remembrance of him myſelf, 


fome Alms ſuitable to his Condition and mine, had I found him worthy. 
But upon Enquiry, L received from all Hands fo very ill a Character 
both of this Dung and his Wife, that I refolv'd to give him no Anſwer 
at all ; and I have never heard any thing more of him to this Day. a 
But now, I beſcech your Lordſhips, to give me I. eave to ſpeak to this 
Perſon myſelf: And they intimating I ſhould do as I thought beſt, I ſaid 


to him; 


I conjure you, in the Preſence of theſe Noble Lords, and eſpecially of 


the Great LORD of Heaven and Earth, that you will declare the. 


Truth of what I am gbing to aſk you. : | 

When you came to my Houſe at Bromley, upon a Faſt-Day it was, I 
think the firſt Faſt of this Year ; Did not you deſire to ſpeak with me, as 
having a Letter for me ? When I came to you into my Hall, Did not you 
firſt kneel down, and aſk me Bleſſing? Did you not then deliver me a 
Letter, affirming it was from a Country Miniſter, a Doctor of Divinity ? 
Did not you tell me, You were his Servant, or Bailiff? And that your 
Maſter had fent you on purpoſe, many Miles, to receive an Anſwer your- 
felf to that Letter from my awn Hand ? | 

Blacthead. I never brought a Letter to the Biſhop of Rochefter from a 
Country Miniſter ; I know no ſuch Doctor of 3 : Nor ever was 
Servant to any: I only brought a Letter to the Biſhop from Mr. my 

* Biſhop of R. My Lords, what I ſay is moſt certainly true. This Man 
had never any other Buſineſs with me, but in relation to that Letter, 
pretended by him (for now I find it was but a Pretence) to be written to 
me by an eminent Country Divine in Buckinghamſtire, a Perſon of a con- 
fiderable Eſtate, as he told me. My Lords, I cannot yet call to Mind 
the Doctor's Name; but the Buſineſs of the Letter I am in great Part 
Maſter of, and it was to this Purpoſe : 

That there was a Perſon, {naming him,) who had apply'd to him to be 
kis Curate ; but that he had Reaſon to ſuſpe& he had counterfeited my 
Hand and Seal for Holy Orders: Therefore he deſired me to fend him 
Word under my own Hand by the Bearer, his Man, whether I had Or- 
dain'd fuch a One, in ſuch or ſuch Years: That if I had, he would 
encovrage and entertain him; if not, he would take care he ſhould be 
puniſh'd for his Forgery. | 

Now, my Lords, upon the Receipt of fo friendly a Letter by this very 
Mcflenger, I bid him ſtay a little, and I would give his Maſter Satisfac- 
tion out of my Books, whether I had Ordain'd any Man of that Name; 
which I thought I had not. Accordingly, my Secretary, and I, did ſe- 


verally turn over all my Papers relating to ſuch Affairs, as carefully as we 


could ; and finding no ſuch Man's Name in them; in which we could not 
be eaſily deceiv'd, becauſe I keep methodically (as, no doubt, every Bi- 
thop does) all Recommendations, Subſcriptions, Teſtimonials, and 
Titles of thoſe I admit into Orders ; I wrote the ſuppoſed Author of the 
Letter as civil an Anſwer as he ſeemed to deſerve, FA 

That I was extremely pleaſed, and thankful, that a mere Stranger to 
me ſhould be ſo careful of my Reputation : That my Secretary, and I, 
had diligently examin'd all the Books where ſuch Things are recorded : 
And I could aſſure him, I never had Ordain'd any ſuch Perſon either 
Prieſt or Deacon, within the Space limited in his Letter, or at any other 
Time: That I ſhould look upon it as a ſignal Service done to the Church 
in general, and a ſpecial Favour to me in particular, if he would, as he 

romiſed, cauſe the Counterfeit to be apprehended, ſo that the Courſe of 

w might paſs upon him. 

This Lover, my Lords, all written with my own Hand, I deliver'd to 
the Perſon here preſent: And he went away with it, aſking me Blefling 

ain upon his Knees, and promiſing I ſhould 
I with the Succeſs, | 

Earl of Devonſhire. I pray, my Lord, how was the Letter ſuper- 
ſcrib'd you ſent back by this Man? 
_ - Bifhep of R. My Lord, it was to the ſame Perſon, with the ſame Su- 
perfcription as he ſubſcrib'd himſelf, and directed to the ſame Place, 
where he ſaid he was Miniſter ; tho' the Name of Place or Miniſter I can- 
nor yet recover. But Jet that Letter of mine be produced, and it will put 


an End to this whole Controverſy. 


Blackhead.: The Letter I received from the Biſhop, was ſuperſcrib'd to 
Mr. Young, and to no other. 

Biſbop of R. My Lords, this is a horrid Falſehood. I well remember 
now, this Fellow was at my Houſe a ſecond Time, ſome Weeks after the 
firſt, When he came, I was in the Garden with ſome Gentlemen, my 
Neighbours ; where, firſt aſking me Blefling, he told me, His Maſter, 
the Doctor had taken up the Perſon who had forg'd my Orders: That the 
Man ſtood upon his Vindication ; but that his Maſter was bringing him 
up to Londen; and then I ſhould hear farther from him : Adding, That 
his Maſter was a Man of ſuch a Spirit, and fuch a plentiful Eſtate, that 
whenever he ſuſpected a Man to be a Rogue, or a Cheat, he would ſpare 
no Pains to diſcover him, nor think any Coſt too much to get him pu- 
mth'd. Theſe, my Lords, I well remember, were the PETER very 
Words: And J hope your Lordſhips will likewiſe deal with him in the 
fame Manner, I took this ſecond Meſſage ill more kindly, and order'd 
my Servants to entertain the Meſſenger very civilly. 

Biackhead. I brought no ſuch Meſſage. All my Buſineſs with the Bi- 
ſhop was from Mr. Young, which I ſuppoſe was of another Nature, 

Bißtop of R. What J ſay is ſo true, that I am confident ſeveral of my 
Servants do remember the Particulars, For this Man ſtuck not to declare 
his Buſineſs before them all ; very much magnifying his Mafter, and his 
Houſe-keeping, and vapouring what an Example he would make of the 
counterfeit Prieſt, without putting me to any Trouble or Expence, 

* wy of Devonſhire. Has your Lordſhip none of thoſe Servants near at 
and! 

Biſhop of R. My Lord, ſome of them are in Town; and one, my Se- 
c:ctary, Mr, Mere, by an accidental good Fortune, came hither with 
me: He was without when I was call'd in. I doubt not but he will ſa- 


tisſy your Lordſhips what was this Man's Errand to me: He is a young 
You, VIII. | a 


ſpeedily be made acquaint- 


n relation io @ Phot to reſftore King James II. 


— 
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Man of great Honeſty, and, I believe, would not tell a Lye to ſave mY 
Life: 1am ſure I would not have him. 

Whilſt they were calling in Mr. Moore, I adde; My Lords, I appeal 
to the great God of Heaven to judge between me and this Wretch, touch- 
ing the Truth or Falſhood of what we ſay, and to deal with us both ac- 
cordingly at the laſt Day of judgment: And I dare alſo appeal to your 
Lordſhips to judge between us by what appears to you: For did you ever 
ſee greater Villainy, and Conſciouſneſs of Guilt in any Man's Counte- 
nance than in his? . | | | 

By this Time, Mr. Moore being come in, I ſaid, Moore, Apply your- 
ſelf to my Lord Nottingham. I charge you, do not, for any Conſidera- 
tion of me, ſpeak any Thing which you cannot juſtify for Truth. 

Earl F N. Mr. Mare, Do you know that Perſon there? (Pointing to 


Blackhead.) 


* 


once or twice at my Lord's Houſe at Bromley. 

Earl of N. What Buſineſs had he at Bromley ? 

Mr. M. The firſt Time he brought a Letter to my Lord. 

Earl of N. From whom? : 

Mr. M. My Lord, it was from a Country Miniſter in Buckinghamſhire, 
a Doctor of Divinity, as he wrote himſelf; his Name was Hooke. 

Biſhep of R. My Lands, I now very well remember that was the Name, 
Fooke, or ſomething very near it. There may be the Difference of a Let- 
ter : I will not ſtand upon that, or can it be expected I, or Abella. 6 


Ar, Moore. My Lord, I do know him fo far, that I have ſeen him 


ſhould be poſitive as to every Letter of a Name, in fo ſudden a Queſtion, 
Earl of . Mr. Moore, What was the Buſineſs of that Letter 
Mr. M. My Lord, it was concerning'one that offered himſelf to be the 
Doctor's Curate, whom he ſuſpected to have counterfeited my Lord's Let- 
ters of Orders. The Doctor defired my Lord to look into his Books, 
whether he had Ordain'd any ſuch Perſon. My Lord and I did thereup- 


on ſearch all the Places where the Memorials of ſuch Affairs are kept, and 


we found no ſuch Name; and ſo my Lord himſelf wrote back to the Nog» 
tor, by this very Man that ſtands here. | 

Earl N. Mr. More, Will you take your Oath of all this? 

Mr. M. I am ready to take my Oath of it, if you pleaſe to give it me. 

Earl of N. What ſay you, Blacthead? You fee here is a young Man, 
the Biſhop's v ecretary, comes in by Chance, and confirms punctually 
what the Biſhop had ſaid before, concerning your wege 8 to his Lord; 
and he offers to take his Oath of it. If you did bring a Letter from one 
Dr. Horte, Why do you not confeſs it? It can do you ho Hurt. 

Blackhead, I know of no ſuch Divine as Dr. Hoke; nor any thing con- 
cerning one that counterſeited the Biſhop's Orders, The Letter I brought 
was from Mr. Young. | 

Mr. M. My Lord, this Fellow cannot but know, that what he ſays is 
ſhamefully falſe; I aſſure you, I have the Original Letter at Home to 
produce; and doubt not but divers of my Lord's Servants remember 
him, and his Buſineſs, as well as I do: For he was a ſecond Time at 
Bromley, ſome Weeks after, | | 

Earl of N. What was his Buſineſs then ? 

Mr. M. He ſaid, he came to acquaint my Lord, that his Maſter, Dr. 


 Hooke, had ſeized on the Perſon who had forg'd his Orders. My Lord 


aſk'd him, Whether he had alſo ſeiz'd the Falſe Inſtrument ? And if he 
had, defired it might be tranſmitted to him. This Man anſwered, He 
believed his Maſler had got it: That he was coming up to London, and 
bringing the Cheat with him; and had been there ſooner, had he not 
ſprain'd, or hurt bis Leg: But when he was come, the Doctor would 
give my Lord Notice, or himſelf wait upon him, My Lord was much 
pleaſed with this ſecond Meſſage, and gave Orders to have the Bringer of 
it well uſed, He was ſo; and freely diſcourſed with the Butler, and the 
other Servants, touching his Buſineſs there. So that I am verily perſuad- 
ed ſeveral of them remember all theſe Circumſtances of it, and perhaps 
more than I do. | 

Upon this, Blackhead being again urg'd by the Lords with, ſo plain a 
Teſtimony, perfectly agreeing with what I had ſaid, and he ſtill perſe- 
vering obſtinately to deny every Part of it; I, and Mr, Maore were or- 
dered to withdraw, Blackhead ſtaying behind, 

As I was going out, I /aid, My 13 I cannot comprehend to what 
Purpoſe this Fellow perſiſts in this Lye; I am ſure he can never prove 
that I have injured the Government in Word, or Deed, or Writing. 
Then I could not but again obſerve to the Lords, what viſible Marks of 
Falſhood and Treachery there were in Blackhead's Face: For, indeed, all 
the while he look'd as it he would have funk into the Ground; tho”, as 
I was told afterwards, before I came into the Room, he had appear'd very 
briſk, and bold, and full of Talk. But, upon my firſt coming in, his 
Complexion, which was naturally very fallow, turn'd much paler and 
darker; and he was almoſt ſpeechleſs, ſaying nothing to any Purpoſe, 
more than what he thought was neceſſary to keep him from the main Lye, 
That he had brought me a Letter from one Young, and no other. 

But after my being withdrawn about Half an Hour, I was called in 
again, and Blacthead ſent forth. 

Earl of N. Now, my Lord, the Buſineſs is out, the Fellow has con- 
feſs'd he brought the Letter to you, written not in the name of Young, 
but as from one Dr. Hookes Hooke, was the Name, not Hooke : Your 
e was in the right, in ſaying, you would not ſtand upon a 

etter. 9 

Biſhop 45 R. My Lords, I could not truſt my Memory ſo far as to a 
Letter; But one Thing I was ſure of, That was the only Letter this 
—— ever brought me; and it was not from any whoſe Name was 

ung. | 

Earl of N. Well, that Buſineſs is over, he has confeſs'd it; and now, 
my Lord, Pray take a Chair, and fit down. 

Earl of Devon. Pray, my Lord, fit down. 

Biſhop of R. No, my Lords, I deſire you to excuſe me. 

Earl of N, My Lord, we have ſome few Queſtions to aſk you, and 
therefore pray repoſe yourſelf, 

Biſhop of R. If you pleaſe to permit me, I had rather anſwer what you 
Lordſhips have farther to ſay, ſtanding thus as I am at the Table. 8 
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Fele N, Then, my Lord, we ſhall ark Ferres euer ume 
to the Earl of Marlborough within theſe three Months 272 


Biſbop of R. I think 1 may ſafely afhirmy I never writ to my Lord Marl. 


| borough in my Life: But I am certain, and upon the Faith of a Biſhop, I 
declare, I have not written one Word to him theſe three Months. 

E. of N. Have you received any Letter from my Lord Marlborough 
within theſe three Months? 5 . | 
. Biſhop R. I proteſt ſolemnly, I have not received an. 

E. of N. Have you received any written or printed Papers from my 
Lord of Marlb:rough within that Space of Time? | 

' +, Biſhop of R. As in the preſence of Gon, I declare, I have not. My 
Lords, [ have had ſome Acquaintance with my Lord Marlboromgh, both in 
King James's Court, and in the Parliaments ſince; but I cannot call to 

mind that ever I wrote to him, or he to me. 5 Os 

E. of N. Then I think, my Lords, we have nothing more to do, but 

to with my Lord Biſhop' a good Journey to be 3 | 

With that they all roſe up, and ſaluted me, teſtifying their great Satiſ- 
faction that J had ſo well cleared myſelf, and confounded my Adverſary. 

More eſpecially Two Noble Lords of the . to whom, I ſaid, I 

would now particularly appeal, gave me an ample rages hp their Be- 
lief of my Innocency in this Accuſation, and of my dutiſul Diſpoſition to 
the Government, 5 n | 

My Lord Nottingham then told me, in the Name of all the reſt, They 

| I intreated them to ſuffer me to add a 


had no further Trouble to give me. 
few Words: They permitting me, / ſaid, | | 
My Lords, | heartily thank you for confronting me with this Fellow 

i could not ſo well have made out my Innocency ; but I might ſtill 
have lain under a Suſpicion, whereof I had not known the leaſt Ground, 
Had this been a Trial for my Life, I ſhould have been glad to have ſuch 
Honourable Perſons for my Judges. But now I have much more Reaſon 
to bleſs Got, that you have been my Compurgators : That you are Wit- 
neſſes, as well as Judges, of the Detection of this Villainy againſt me; 
whereof, I muſt acknowledge, as yet, I do not fathom the Bottom. 
Wherefore I muſt intreat, That I may put myſelf under your Protection 
for the future. For altho' this Fountain of Wickedneſs has been now 
ſtopped in this Particular, as to myſelf, yet it ſeems to run under Ground 
till And unleſs ſpecial Care be taken, it may break forth again in ſome 
other Place, on ſome other Occaſion, to the Ruin, if not of me, yet of 
ſome other innocent Perſon. - 

Earl of Devon. No, my Lord: You need never fear this Fountain can 
break forth any more, to do you, or any other good Man, any Prejudice; 


: 


He having been ſo palpably convicted ot Knavery and Lying. 


Biſhip of R. My Lords, I hope ſo: As for myſelf, I take my own In- 
nocency to be abundantly. vindicated by this your general Declaration in 
my Favour, I make no Queſtion but your Lordſhips will next vindicate 

ourſelves, and the Juſtice of the Government, by W wicked 
Man to condign Puniſhment, and by examining the main Drift of his 
Deſign, and who have been his Accomplices. 5 

They all aſſuring me I might rely upon them for it, I withdrew. 

All this while I had not the leaſt ConjeCture, or Imagination, who this 
Yeung ſhould be, with whom Blackbead pretended I held ſo cloſe a Cor- 


reſpondence. _ 
But my next Appearance before the Committee of the Council, will clear | 


up what remains of the whole wicked Myſtery. 

In the mean Time, returning Home that Evening to Bromley, I pre- 
ſently met with a plentiful Concurrence of Evidence from moſt of my 
Servants, of their Diſcourſe with Blackbead, and their Knowledge of his 
Buſineſs, in reference to Dr. Hookes's Letter. | 87585 

Fir/t, The Butler, Themas Warren, told me, That according to my 
Order to uſe him kindly, he had done ſo both Times he was with us . 
Particularly the ſecond Time, he had entertained him with one of the 
Petty Canons of Vndſor, who came thither by Chance, in the Parlour 
next the Garden : That thence he brought him down into the Cellar, 
where Blacthead drank my Health with Knees almoſt bended to the 
Ground: That then he earneſtly defired him to ſhew him my Study; | 
faying, I have heard your Lord has a very good Study of Books: My 
Maſter Hooles has a very good one; he often lets me go into it, and I 
doubt not but you have the ſame Liberty. I pray let me ſee his Books, 
The Buttler anſiuer d, My Lord has but few Books here, only ſuch as he 
brings from Time to Time from Meſiminſter for preſent Uſe, and es ng 
lock d up in Preſſes, fo that I cannot ſhew them if I would. I pray then, 


ſaid Blackbead, let me ſce the Room, I hear it is a very fine one. The 


Butler ſaid, He could not preſume to do it without my Leave. Then, 
ſaid Blackhead, let me ſee the reſt of the Houſe. The Butler excuſed his 
not being able to do it then, becauſe there were ſome Ladies with his 
Miſtreſs. The ſame Requeſt, he aſſured me, Blactbead repeated almoſt 


twenty times; but ſtill he wy fo him. 
Then Thomas Philips, my Coachman, and Jahn 12 my Gardener, 
confirmed moſt of what the Butler had ſaid; all of them agreeing, that 
both the Times he was at Bromley, eſpecially the ſecond, he had talked 
publickly with them of the Buſineſs he came about from his Maſter Dr. 
Hookes ; enlarging much in Commendation of the ſaid Doctor, what a 
worthy Man he was; what Hoſpitality he kept; and how he would never 
reſt, till he had brought to Puniſhment the Knave that had forged my 
Hand and Seal for Orders. They added, That after I had diſmiſs'd him, 


he linger'd about in the Garden, the Hall, and the great Parlour, a long 


Time; and was full of ſuch Diſcourſes. 


Moreover, the Gardener, and William Hardy, the Groom, and Thomas | 


French, and one or two of the other Servants, who remained at Bromley 
whilſt I was in Cuſtody at Veſiminſter, did all aſſure me, that this Man, 


Ste 
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who. brought firſt the Letter, and then the Meſſage, from Dr Hike, 
had been 4 third time at my Houſe, whilſt e bT 3. * 
Tha t was upon a Sunday, which by Computation proved to be Mbit 
ſunday, May the th: That they found him in the midſt of the Houſe 


| 


{ before they knew he was entered. He told them, That 1 that Way, 


he came to condole for my Miſhap, and to inquire what.the Matter was; 


hoping it was not ſo bad as was reported at Landon. They anſiber d, They 
knew nothing of Particulars; yet doubted not but I was Innocent. That 


he then again deſired to ſee the Houſe ; but all the Doors were locked, 
except the great Parlour, which has no Lock upon it. That he would 
have enticed them to Town to drink with him, which they refuſed, but 
made him drink there; and he coming after Dinner, they perſuaded a 
Maid-Servant to provide him ſome Meat; which ſhe did, but unwilling= 
ly, telling them, She did not like the Fellow's Looks; that perhaps he might 
come to rob, or ſet the Houſe, now fo few Servants were at Home: That 
he rather looked (as indeed he did) like ſome knaviſh, broken Tradeſ- 
man, than an honeſt, rich Clergyman's Bailiff, or Steward (as he alſo 
call'd himſelf) ; and it has Me ſince, that her Conjectute was true, 
All this, and more, my Servants repeated to me, touching Blackhrad's 
Behaviour in my Houſe, and his Diſcourſe concerning his Maiter, Doctor 
Hoolet; and they offered to depoſe it-all upon Oath, And, above all, 
the next Day, being ae f. dn hor the 1ith, Mr. Moore coming from 
Londen, immediately found the Original Letter that Blacthead had brought 
me from the pretended Doctor. | . 


Wherefore, being furniſhed with all theſe freſh Materials, eſpecially 


with the Letter itſelf, and being not a little ſurprized to hear that the 
Rogue had, the ſecond Time of his coming, been ſo earneſt to get into 
my Study, or any of the other Rooms; and that he had the Diabelical 
Malice againſt me, to come to my Houſe a third Time, on Pretence of 
condoling my Misfortune, which I then thought, it was probable, had 
chiefly proceeded from his malicious Perjury againſt me: All this con- 
ſider'd, I reſolved to go to London on Monday Morning with theſe Ser- 
vants, and to carry the Letter that he brought me as from Dr. Heookes, to 
lay the whole Buſineſs before the Lords of the Committee, and to deſire 
their farther Examination of Blackhead upon theſe Particulars, TY 
Accordingly, on Monday, June the 13th, I went, and attended the 
Meeting of the Lords that Morning in the uſual Place. When there was 
a full Committee, I ſent to them by a Clerk of the Council, intreating 
that I might have a ſhort Audience. After ſome Time, I was introdu- 
ced: There were preſent (beſides moſt of the Lords before - mentioned 
three others, whom I had not ſeen there fince my firſt Appearance before 


them, the Marquis of Carmarthen, Lord Preſident ; the Lord Godelphin, 


and Sir John Lowther. | | 
When I came into the Room, and was juſt going to propoſe the Buſineſs 
that brought me thither, my Lord Nottingham prevented me, and ſaid, 

My Lord, Do ou know that Perſon there? Pointing to a Man, wha 
ſtood behind the Privy Counſellors, near the Door which leads into the 
publick Room, 

Biſhop of R. My Lord, I do not know him, 

Earl of N. My Lord, I pray obſerve him well. W 

Biſhop of R. Upon my Credit, I never ſaw this Man before in my Life, 
to the utmoſt of my Knowledge. og 
Then the Perſon ſtanding there, looked boldly upon me, and ſaid, Do 
you not know me, my Lord ? Do not you remember, that I officiated ſome 
Weeks at Bromley-College, for Mr. Dobſon, in King James's Time? And 
that I preached in the Pariſh Church there once or twice ? | 

Biſhop of R. My Lords, I ſolemnly affirm, I do not know this Man: I 
never ſaw him before: I never knew that he officiated in Bromley-College : 

I never heard him preach in the Church there; He is a mere Stranger to 
me: He may have ſerved for the Chaplain of that College in King James's 
Time; but I was not then concerned who officiated there. He may have 
N in the Church, and I not have heard him; for about that Time 
was Clerk of the Cloſet, and was ſeldom or never at Bramley on Sundays, 
by reaſon of my Attendance on the Princeſs Anne of Denmark, either at 
Whitehall, or Windſer, or Hampton-Court, or Richmond. | 

The ſame Perſon preſently took me up, with inſolent Confidence, Vou 
will know me better when Captain. Lawe appears: I warrant you don't 
know wage ages An | | 

Biſhop of R. My Lords, if any of your Lordſhips pleaſe to ask me an 
Thing, Cai anſwer with all eſpeRt. But I 4 5 underſtand that i 
am bound to ſatisfy this ſaucy Fellow's Queſtions : Yet, becauſe he has 
ask'd me ſo familiarly, touching my Acquaintance with one Captain Late, 
I aſſure you, I know not any ſuch Man in the Werld as Captain Lawe. 

But, my Lords, by this Perſon's Diſcourſe, I am induced to believe, he 
may be the Young, with whom the other Knave Blacthead pretended the 
laſt Time that I held a ſtrict Correſpondence by his Means. 

E. of N. This Man's Name is Young, Robert Young. 

Biſhop of R. Then, my Lords, becauſe my Lord Preſident, and ſome 
of the other Lords, were not here then, I muſt beg Leave of thoſe that 
were, that I may repeat what | then remembered, concerning one Robert 
Young. Whereupon I recollected the Subſtance of what I had ſaid, of a 
Letter I had received ſome Years ſince, dated at Newgate, from one of the 
ſame Name, who pretended himſelf to be a Clergyman. 

J added, It ſeems, my Lords, by his own Confeſſion, this is the very 
ſame Young; But, as I never ſaw him before he was in Newgate, ſol de- 
clare, upon the Faith of a Chriſtian, I never ſaw or heard from him fince 
that Letter : However, I am very glad you have him now : I make no 
doubt but he will be found, in the End, ſuch another Villain as Bla.#- 


head was proved to be on Friday laſt “. 


But, 


»hen Blackhead was a Priſoner in Neewgate, and convicted, Jan. 15, 1689, to ſtand in the Pillory, and to loſe his Ears, and be impriſoned for a Year, for Forgery 


þut got his Sentence remitted. 

Tung, Who alſo went by the Names of Brown, Smith, Hutt, Jones, Green, &c. in Dublin was called Marſh, and in Raphoe, Hopkins, forged the Archbiſhop of Ca/hel!'s 
the Biſhop of Iaterford's, and ſeveral Clergymen's Hands, to Teſtimonials of his Morals and Learning; whereby he got Deacon's Orders from the Biſhop of Killalos. He 
afterwards run away with a Horſe from Tallogh ; and at Caftle Reab, fled for getting a Baſtard; and at Cavan, was impriſon'd for having two Wives, and there was de- 


graded by the Biſhop of Ki/more, fearing he might be hang'd in his Gown, 


Archbiſhop Sarcreft, begging Preferment, as a diſtreſſed 1ri/h Clergyman. After this, he ſent a Woman, (whom he call'd his Wife) 


Afterwards he came to England, and produced counterfeit Orders from the Biſhop of Clogher to 


by the Name of Mary Green, to the 


King, at #nd/or, pretendiag that her Huſband was taken Captive by the Pirates of Sallee, therefore pray'd the King would recommend her to the Clergy of England This 
1 | 


Petition 
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by his own ri 
therefore on Purpoſe ſent my Man to know the Truth thereof ; and in 


it again, my Huſband ſaid, 


"Tt 


* 
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But, my Lore, faid T, the Buſineſs that brought me to wait on. you 


now, is to intreat you to. take that ſame Bleckbead into further .Exami- 


nation, and to enquire a little more into his Part in this wicked Contri- 


vance, Whatever it is. e M8 3 | 
| My Lords, ſince I went to Bromley, m Servant, Mt. Moore, has had 
the good Fortune to retrieve the very Original Letter that Blackbead 
brought me from his counterfeit Maſter, Doctor Zookes, Then I deli- 
ver'd the Letter at the Table, and my Lord Nottingham read it aloud. 


And to ſhew with what a treacherous Inſinuation, and Plauſibility of 


Style it was written, to draw from me an Anſwer undet my own Hand, 


I here ſet down the very Letter itſelf, Word for Word. 


My Lozp, 


| BEing deftirute of a Curate, one Mr. cr Curtis came to me, who 
P 


roduced Letters Dimiſſory (bearing Date, March 13th, 1691), and 
likewiſe Letters of Orders under your Hand, and Eſpiſcopal Seal. Now, 
my Lord, willing I am to employ any that your Lordſhip ſhall recom- 
mend, and give him all the Encouragement imaginable ; but being ſince, 
Fords, ſuſpicious that his Inſtruments are forg'd, I have 


order thereunto, I humbly beg your Lordſhip to give an Account in yours 


by this Bearer, Ri for the Church of England's Credit, and like- 


wiſe your Lordſhip's Honour, that, if he be an Impoſtor, I will ſee him 
brought to condign Puniſhment for ſuch his Forgery ; but if he be not, 
I beg your Lordſhip's Pardon for this Trouble, occaſion'd by my candid 
Affection for your Lordſhip, and all Clergymen, being not willing to 
have them impos'd upon. 3 | 
| I am 28 Lordſhip's 

I 0 edient Servant, 
9 1g afeh 91. N Robert Hookes, D. D. 


Now, my Lords, I thought it would be for your Service to acquaint 
you, That I have received, from divers of my Servants, a farther Ac- 
count of all Blactbead's Demeanor, the firft, ſecond, and third Time he 


was at my Houſe at Bromley; for he was there a third Time alſo, which 
I knew not of before I went Home on Friday. 


Then I ſumm'd up what has been ſaid before, my Servants were 
ready to depoſe to that Purpoſe : Concluding thus, My Lords, my Ser- 
vants are attending without; I pray that Blackhead may be brought before 
them Face to Face, and that they may be admitted to give in upon Oath 
what they have to ſay concerning him. 

Upon this, ſeveral of the Lords faid, Send for Blackhead ; and he was 
ſent for. | | 

But before he came, they call'd in Mrs. Young, the Wife, it ſeems, of 
the aforeſaid Robert Young ; but what a kind of Wife, and which of the 


two Wives he had at one and the ſame Time, will appear in what follows. 


When ſhe was come in, my Lord Nettingham ſaid to her, Mary Young, 
Whence received you this Paper? Taking up a Paper that lay upon the 
Table.--- Mary Young. I had it from Captain Lawe. | 

E. FN. What did he ſay, when he gave it you? 

Mrs. Young. He bid me deliver it to my Huſband, 

E. of N. What did he ſay it was ? 

Mrs. Young. He ſaid it was a Sociate, or ſome ſuch Word. 

E. of N. What! Did he deliver you a Paper of this treaſonable Na- 


ture, in the Manner as it is, to be given to your Huſband, without ſealing 


it up, or anno, Fn in another Paper ? 

Mrs. Young. Yes, my Lord, he did. 

E. of N. Did he tell you any of the Names to it ? 

Mrs. Young. Yes; he ſaid, there were the late Archbiſhop of Canter- 
bury's, the Bilbop of Rochefter's, and ſome other Lords Names to it. 

E. of N. What paſs'd afterwards between you about it? 

Mrs. Young. I gave it my Huſband ; and when Captain Lawe came for 
o, theſe Lords, whoſe Names are ſubſcribed, 
have not been fo liberal in their Relief of my Wants as formerly; and 
therefore I will make another Uſe of this Paper: And ſo lock'd it up. 

By this Time Bla:#head was brought in, and the Woman order'd to 
withdraw, and to be kept by herſelf. 

E. of N. Blackhead, the jaſt Time you confeſs'd you brought the Bi- 
ſhop of R-chefter a Letter from Robert Young, under the falſe Name of 
Doctor Hookes.---Blackhead. Yes, I did. 

E. of N. Can you know that Letter when you ſee it ? 

Blackhead. I cannot tell; I doubt I cannot know it. 

E. of N. Here it is; (and it was given into his Hand); Is that the 
ſame Letter you deliver'd the Biſhop ?---Blackhead, I am not ſure it is. 

E. of N. Conſider it well; look on the Superſcription, you cannot but 
remember that. You began to be ſomewhat ingenuous laſt Friday; if you 
relapſe, it will fare the worſe with you. 

Blackhead. Yes, this may be the Letter; this is the very ſame Letter. 

E. of N. And you, received an Anſwer to this from the Biſhop for 
Doctor Hookes, which you carried to Robert Young ? 

Blackhead. Yes, I did; I own it. 

E. of N. But, What made you, when you were at Bromley the ſecond 
Time, ſo earneſtly to defire of the Biſhop's Butler, and his other Servants, 
that you might ſce the Rooms in the Houſe, eſpecially his Study: 

Blact bead. No, I do not remember that I deſired to ſee the Study: 
The Houſe I mighr, out of Curioſity. 

E. of N. But here are ſome of the Biſhop's Servants without, who are 
ready to ſwear, that you preſs'd very often to get a Sight of his Study; 
ſaying, . you had the Freedom at your Maſter Hookes to ſhew any Stran- 
ger his Books, and you doubted not but the Butler could do the ſame there, 

Blackhead. I cannot deny that I did defire to ſee the Biſhop's Study: 
The other Rooms I am ſure I did. 
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the Biſhop's Houſe, as I did. 


is manifeſt that could not be your Buſineſs. 


(46) 


E. of N. What Reafon had. you to, be ſo importunate to ſee that, of 
any of the other Rooms? Had you. any Paper about 105 that you detign'd 
to drop, or leave in any Part of the Biſhop's Houſe? , | 
Here Blackbead ſlopp d, as very loath to out with it; till divers of the 
Lords urg'd him to tell the Truth. At laſt he went on, though with 
much ere „ FD UE i 6 

Blactbead. Ves, I muſt confeſs I had a Papet in my Pocket, which I 
deſign'd to put ſomewhere in the Houſe. 8 

F. of N. %% = Co a 

Blackhead. I did leave it in the Parlqur next the Kitchen: 

E. of N. In what Part of the Parlour ? | 

Blackhead. In the Flower-Pot in the Chimney, ' . 

Good Lord bleſs me, cried J, I ſeriouſly 580. [ never heard that any 
Paper was found there by my Servants. To be ſure they would have 
brought it me, 9 , | | 5 

E. of N. But, my Lord, it will be worth your while to ſend preſently 
to Bromley, to ſee whether there be any Paper ſtill; and what it js. | 

Biſbop of R. My Lord, I will ſend one away immediately. Only my 
Servants are without, expecting to be ſworn. Be pleaſed firit to call them 
in, and diſpatch them. | \ EE 

E. of N. Nay, my Lord, there is no need of their Teſtimony now, 
for this Fellow has ſaid already more than they know. He has confeſs'd, 
not only that he deſired to ſee your Houſe, and particularly your Study, 
but that he did it with Intention to leave a Paper ſomewhere in it; and 
that he did leave one in your Parlour, and in the Flower-Pot of the 
Chimney. | | 8 | 

Bp. of R. Then, my Lord, I will ſend away forthwith, _ 

E. of N. Stay, my Lord, let us firſt examine him a little farther. 


* 


| Blackhead, What Paper was it you left in the Biſhop's Chimney in the 


Flower - Pot ?---Blackbead.. It was the Aſſociation. | 
E. of N. Was it this Paper here? Shewing the Aſſociation that lay 
upon the 'Table.---Blackhead. Yes, it was. | 
E. of N. How came you by it? And who adviſed you to lodge it there: 
Blackhead. I had it from Mr. Young, and he advited me to leave it in 


| Sx N. Did Young direct you to put it into the Flower-Pot in the Par- 
our 

Blackhead. Yes, he did ; and T put it there accordingly in the Flower- Pot. 

E. of N. But were not you a third Time at the Bilbop's Houſe ? It was 
upon a Sundav, which it ſeems was J/hitſunday.--- Blackhead. I was. 

E. of N. You pretended to condole for the Biſhop's Imprifonment : It 
What was it? 

Blackhead. I was deſired by Mr. Young, ſeeing the Aſſociation was not 
found by thoſe who apprehended the Biſhop, to go to Bromley, and try to 
recover it, that being the Original. I did ſo; I came into the Houſe be- 
fore any of the Servants were aware, I went into the Parlour unſeen, and 
took the Paper out of the ſame Place where I had put it, and deliver'd it 
again to Mr, Young. | 

Bp. of R. My Edits, am very much ſurprized at all this. I cannot 
but admire the wonderful Goodneſs of Gop in this my extraordinary 
Deliverance. It appears by what this Fellow confeſſes, that this forged 
Aſſociation was in my Houle, in a Flower-Pot, for many Days together: 
and that it was there at the very Time I was ſeized on by your Lordſhips 
Order. For he ſays he put it there the ſecond Time he was at Bromley, 
which was a pretty while before I was in Hold; and took it not out till 
the third Lime, which was upon //hitſunday, the Ninth Day after [ was 
under Confinement. And by a ſtrange and marvellous Providence, that 
Parlour, where he ſays it lay fo long in the Chimney, was never ſearch'd 
or enquired after by the Clerk of the Council, or the Meſſenger, 

The other Part of the Houſe, on the Left - Hand of the Hall, where my 
Study is, and Bed-Chamber above Stairs, and a Parlour and Drawing- 
Room below ; all theſe they ſearched very accurately. Particularly, I 
well remember the Meſſenger thruſt his Hand into the Flower-Pots in 
every Chimney : Which ſecmed very odd to me then: But I now under- 
ſtand the Meaning of it. 

At this, my Lord Sidney, my Lord Nottingham, my Lord Devonſhire, 
and ſome others of the Council, affirm'd, That they perfectly remember'd, 
both Backh:ad, and Young, did eſpecially direct them to give Order to 
thoſe who ſhould be ſent to take me, to ſearch all the Flower-Pots. 

By this Time, it was thought ſeaſonable by the Lords, to confront 
Blackhead with Young, | 

But in the mean while, the Counterfeit Aſſociation being handed about 
the 'Table, was, at length, deliver'd to me. It was to this Purpoſe, as 
much of it as, by a tranſient View, I could carry away in my Memory. 


THAT we whoſe Names were ſubſcribed, ſhould ſolemnly promiſe in 
the Preſence of God, to contribute our utmoſt Aſſiſtance towards 

King James's Recovery of his Kingdoms, That to this End, we ſhould 
have ready to meet him at his Landing, Thirty Thouſand Men well 
arm'd. That we ſhould ſeize upon the Perlon of the Princeſs of Orange, 
dead or alive; and take Care that ſome ſtrong Garriſon ſhould be forth- 
with deliver'd into his Hands: And furniſh him with a conſiderable Sum 
of Money for the Support of his Army; or to this Senſe, 

March 20, —92+. ; 

And the forged Subſcriptions were, as I remember, after this Manner: 


I. Cant. 


Marlborough. Saliſbury. Tho. Roffen, 
Cornbur y. 


Baſil Firebrace. John Ilſiicoxe. 


Now upon the firſt Sight of this Paper, I preſently ſaid, I proteſt, m 
Lords, I am very much amazed to fee my Hand ſo well counterfeited. 


Petition being referr'd to the Archbiſhop, and the Biſhop of London, ſhe never came for an Anſwer to the Reference ; but they forged the two Biſhops Hands, and went” 

about the Country, cheating the King's Subjects; but being detected at Bury, in Suffolk, he and ſhe were committed to Gaol, try'd and found guilty, and ſentenc'd to ſtand 

in the 5 at Bury, October 6, 1684, where he lay in Gaol about a Year, having no Money to pay his Fees. Afterwards he went and committed many Villainies at St. 4/5 us, 
a 


and other P 


ces; and about 1688, was committed to Neaugate, and afterwards tried, convicted, and fined, for forging Bills of Exchange, and cheating People, Sc. And 


lying in Newgate ſome time, he there contrived the Aſſociation, &c. againſt the Biſhop, &c. The Lives of theſe two infamous Perſons, with the Records of their Convic- 
tions, the forged Teſtimonials, forged Bills, &c. of Young's, are to be ſeen at large in the Biſhop's Account of the two Authors of this Forgery. Printed in Quarto, 1693, 


wh:ch he called, The Second Part of the qwicked Contrivance of Blackhead and Young. 
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All the Difference is, they have done me the Favour to write it finer than | Which Saying of Yowny's could not but raiſe a general Smile among all 
I can. Otherwiſe,” I acknowledge it is ſo like, that I verily believe, II the Company, they lifting up their Hands with great Indignation at his 
myſelf, had I ſeen it in another Place, ſhould have been apt to doubt whe- | unparalleled Impudence. N 5 | „ 
ther it were of my Writing or no. I am confident it might, upon the ilhop of R. I thought, my Lords, the laſt Time I was here, Blackhead 
7 „„ ETON IN was the moſt. brazen-faced Fellow that ever I ſaw ; but now I find this 

n's Name, whoſe Hand | ſame Young to be a much viler Miſcreant than he. This is ſo baſe a Sug- 


| riends I have. 
geſtion againſt me, and ſo impoſſible for me to be guilty of, and I know 


— 


— KJ. 


firſt Bluſh, deceive the beſt | 
But, my Lords, here is another innocent Perſo 


I know very well. And I dare ventute to ſay, it is even better forged than 
mine. I mean Archbiſhop Sancroff's.. your Lordſhips ſo little ſuſpect it of me, that I need not make any Anſwer - 


ed 


— 


Lord Godolphin. My Lords, I am very well acquainted with Archbiſhop | to it in my Defence, | _ es; 5 
Sancroft's Hand. erf eally it is here moſt exactly counterfeited. ' | Lord Pran. Young, Thou art the ſtrangeſt Creature that ever I heard 
Moreover, my Lord Godolphin, my Lord Saney, and others, ſaid, That | of: Doſt thou think we could imagine, that the Biſhop of Rocheſler would 
the Earl of 1arlborough's Hand had been ſo well feigned in a Letter pre- combine with this thy Confederate,” to have an A/ſocration written, with 
his own Hand to it, and then laid in his own Houſe, in a Flower · Pot 

intimate Friends to obſerve any Diſtinction. And n that Letter the Biſhop | there; which, if it had been found, muſt have endangered his Life? 
of Rocheſter was (aid to Wett Paper in his keeping, which appears now And we ſee it was the moſt remarkable good Fortune to him that almoſt ever 
; | happened to any Man, that it was not found there. EE. 
ut Dung ſtill perſiſting, that he believed I had taken Blackhead off, 


IS 
* 


to have been meant of the falſe Aſſociation's being in my Cuſtody. 
' © Nay, my Lord Sydney aſſured me, theſe very Impoſtors had brought him a | | 
Letter, ſuppoſed alſo'to be written by me to Young, which being but of | they were both ordered to withdraw. And, Iaſſure my Reader, that during 
ordinary Matters, he thought not worth the keeping, but he well remem- | this whole Examination, though Yoang's Forgery was ſo evidently con- 
bered the Subſcription of my Name was very like this in the Aſſociation, | victed by the Confeflion of his own Companion, and Inſtrument, yet he 
as well indeed it might. * | behaved himſelf with a daring unconcerned Confidence, with a bold and 
By this Time, Young being come into the Room, my Lord Nottingham | erect Countenance, though it had naturally very much of a Villain in it. 
ſpoke to him ; Young, look upon that Letter, (ſhewing him his own to | His whole Fog indeed was ſuch, as became the Diſcipline he has un- 
dergone for theſe divers Years ; having ſo long been almoſt a conſtant In- 


me,, under the Name of Doctor Hookes) Do you know that Hand? go 
Wung. No, I don't know it. | | habitant, togother with his Wife, of many of the common Gaols in England 
Earl of V. Did not you ſend that Letter to the Biſhop of Roche/ter by | and Ireland“. 5 9 1 
. 2. 


Blackhead ? | 1 7 $f 
Yeung. No, I know no Hookes, I never writ to the Biſhop of Rocheſſer Then the Lord Preſident called for the Letter which Young had ſent- to 
dE ae. me under the Name of Hecoktzs, When his Lordſhip had viewed it delibe- 


but in my own Name, with my own Hand. | 
' Farl of M What ſay you, Blackhead ? rately, he aſked alſo for the Aſſociation, and having compared them for ſome 

| Blackhead. I did receive that very Letter from Mr. Young's own Hand, | conſiderable Time, he broke forth in theſe Words; Really, my Lords, it is 
and delivered it to the Biſhop of Roche/ter with mine, 5 | a, very great Providence that this Letter, ſent by Young under the Name 
Earl of N. (Taking up the Aſſociation, and ſhewing it to Hung,) Did of Hzookes, to the Biſhop of Rache/ter, was preſerved by his Servant; for this 
not you give this Paper to Blackhead, and order him to put it into a Chim- | very Letter, and the Afſociation, were both apparently written by the ſame 
ney in the Biſhop of Roche/ter's Houſe, and into a Flower-Pot, if there | Hand; you may perceive there is no manner-of Difference in the Writing, 
| | ; but only that the Letter is written in a leſs Hand, as Letters are wont to 


were any? | : 
Hung. No, I never deſired him to carry it thither, or to put it into a | be, and the Afociation in a greater, as a publick Inſtrument. 
| | At this the whole Board, one after another, had a perfect Sight of both, 


Flower-Pot. 
_ Earl of NM. What ſay you, Blackhead? _ . and all applauded the Happineſs of the Diſcovery: For it was as clear as 
Blackhead, Mr. Young did give me that Paper, and directed me to leave Light to all that were preſent, that the Letters and Words of both were of 
it in the Biſhop's Houſe ; and, if I could, to put it in a Flower-Pot in ſome | the very ſame Form and Figure. | f | 
Room ; which I did, in the Parlour. | Particularly, my Lord Godolphin farther obſerved, and made it plain ta 
Young. There is no ſuch Matter, I abſolutely deny it. them all, that the V. in V. Cant. in the Subſcription was the very ſame 
Upon this, the Earl of Nottingham, the Lord Sydney, and ſome others | Letter with the . in JYhereas, which was the firſt Word of the Counter- 


of the Councillors, aſked Young, Why then did you give us ſuch expreſs | feit A/actation. 
Directions, to ſend and ſearch the Flower-Pots, among other Places in the For my Part, I could not forbear exclaiming, Great is Truth, and it 


Biſhop's Houſe ? | will prevail! | | | 
Young. I ſaid nothing of Flower-Pots. I bid you take Care that the Atter all this, I aſking the Lords, Whether they had any farther Ser- 

Biſhop's Perſon ſhould be exactly ſearched ; becauſe, when he went abroad, vice to command me? And they ſaying, No: I ſpoke theſe few Words. 
he carried the Aſſociation about him; when he was at home, he put it in My Lords, I muſt always acknowledge, that, next the Signal Providence 
ſome: private Place, for Fear of ſurprize : Perhaps I might ſay in t of Gop, in ſo viſibly protecting an innocent Man, your Lordſhips fair 
and honourable Way of proceeding with me, in not ſhutting me up cloſe 


Chimney. 
The AE replied, Nay, we all well remember, you particularly men- | in the Tower og gy; upon my firſt Accuſation, but in openly con- 
| fronting me with theſe Varlets, whilſt the Matter was freſh in my Memo- 


tioned the Flower-Pots. | 
Earl of N. Hung, When you perceived that the Perſons ſent to ſeize on | ry; and in fo ſtrictly and impartially examining them now, has been the 
principal Occaſion, that my Innocency has met with a Vindication as pub- 


the Biſhop had miſſed the Aſſociation, did not you then deſire Blackhead to 
goa third Time to the Biſhop's Houſe, and to take it out of the Pot, whege | lick and unqueſtionable, as I myſelf could have wiſhed and prayed for. 
he had laid it ?---Yeung. No, I know nothing of it. But ſtill, my good Lords, I do again moſt humbly recommend to your 
Earl of M. What lay you, Blackhead? Lordſhips, the Profecution of this Black Contrivance to the Bottom, for 
Blacthead. At Mr. Young's Requeſt, I went to the Biſhop's Houſe a | the Sake of Truth and Juſtice, and for the Safety of _ other honeſt 
third Time; it was upon a Sunday; I privately got into the Parlour, and | Man, whoſe Lot this might have been as well as mine. I am ſure your 
took the Aſlociation out of the ſame F 3 U where I had laid it, and | Lordſhips all believe, that there can be no greater Service to the Govern- 
| ment, eſpecially at this Time, than to have ſuch perjured Informers, ſa 


returned it back to Mr. Yeung. 

Young. This is a Combination between the Biſhop of Rocheſter and | plainly diſcovered, to be ſeverely puniſhed according to their Demerits, 
Blackhead, to baffle the whole Diſcovery of the Plot. | And ſo I took my Leave of their Lordſhips. | 

* I crave Liberty to remind you what Young the Parſon, in Conjunction with Blackbead, had contrived, in order to the murdering ſeveral of the Firſt Quality in the King- 
© dom, beſides divers Gentlemen of lower Degree; for theſe Fellows, judging it too little and mean for Perſons of their Tranſcendency in Villainy, merely to ſwear that ſuch 
and ſuch had conſpired to combine and reſtore, and re-eſtabliſh King James, they had the audacious and the unprecedented impudence to forge an Affeciation,and to counter- 
feit and affix the Hands and Names of Honourable Peers, and worthy Perſons unto it; importing, their having mutually and jointly undertook to diſpoſſeſs King William, 
and to bring back and re-advance King James. And though it was morally impoſſible, as well as altogether incredible, that had there been ſuch a Deſign, and ſo con- 
* certed' and ſtipulated, Wretches of the Meanneſs of Young and Blackhead ſhould have been admitted upon a Secret of ſuch Importance in itſelf, and whereof the Diſco- 
&* very would have rendered thoſe concerned liable to the Lois of Life, Honour and Eftates : Yet not only with what Eaſineſs, but Letchery, was the Belief of it enter- 
<« tained; by divers of our Supreme and reputed Wi/e Minifters ; and notwithſtanding, its being in the whole Matter of it, more Ludicrous than Farce, or Bartholomeau- Fair- 
© Shew, than to be entertained by Stateſmen, yet with what Seriouſneſs and Gravity was it brought to the Council-Board, and received there as a Subject worthy of weighty and 

ſolemn Debate.“ See a Letter to the Right Honourable Sir John Holt, Knight, Lord-Chief- Juſtice of the King's Bench, occaſioned by the Noiſe of a Plot. The Second 


«ce 


Edition, 1694. Page 10. 
Nor could the Miniſters be ſo great Strangers to the Infamous Characters of the Witneſſes, (whoſe many and no- 


And in the ſame Letter, Page 11 and 12. The Author ſays, , Lum 
torious Crimes had ſufficiently publiſhed them before through the whole Nation as Raſcals, who had forfeited all Right to be believed and credited) as to hope to have their 


Integrity and Righteouſneſs juſtified in ſcizing and proſecuting any upon their Teſtimony : And yet had it not been for the miſling of the forged Paper, when it was at firſt 
fo narrowly ſearched for at the Biſhop of Rocheſter s, where one of the Rogues traitorouſly and feloniouſly lodged it, it is ſcarce to be conceived, how ſome of our Stateſmen 
were prepared to have puſhed on that Affair to the Impriſonment of ſeveral. But that Mitadventure, together with the Defences which the aforeſaid eloquent Biſhop, after 
his Apprchenſion, made at his being examined before the Council, rendered them more flow and wary in their Pxoceeding : And thereupon, through the gaining the Reſpite of 
a little Time, there was an Opportunity obtained, not only of diſcovering and laying open the many infamous and horrid Crimes, whereof the Rogues had at other times 
been guilty, but of fully detecting the Forgery e the Aſſociation, and where they had ſecretly laid it in the Biſhop's Houſe, in order to have deſtroyed him and others, in caſe 
it had been found by the Clerk of the Council and the Meſſengers, when it was ſo induſtriouſiy ſought for. And, truly, my Lord, had not Young laboured under a ftrange De- 
fect of Morals, he was incomparably qualified in all other Reſpects to have been a ſelect, fingular and ſtanding Fitneſs for the State For as he has a Sufficiency of Wit, and 
Preſence of Mind, to be able to give Things the beſt Gloſs and readieſt Turn of Thought, ſo he is furniſhed with a larger Stock of Impudence and Aſſurance than moſt Men in 
the World are: Of which your Lordſhip was an aſtoniſhed Witneſs when you had him before you at the Bar, to be tried for the Forgery which I have mentioned, and to be 
condemned to the too gentle and feeble Puniſhment which the Law bath ordained for it. For with what Confidence did he ſtand, not only under the Load of a Thouſand infa- 
mous Actions, of which all the Court knew him to have been guilty, but under the fulleſt and cleareſt Proof of the malicious Forgery for which he was then arraigned ? Yea, 
with what #/rontery and Air of Impudence, ta the Amazement of all there, did he continue to aſſert his own Innocence, and perfevere in his Crimination of others? But 
that which filletk Men moſt with Sorrow, in reference, to that Tranſaction, and which keeps them under diſquieting Fears ever ſince, is, that though Young and Blackhead 
were Inſtruments in it, yet People of anether Figure muſt have been the firſt Contrivers and Authors of it : And the handing Money to Blackbead, while kept in Cuſtody by 
Allen the Meflenger, and conniving at his Eſcape from thence, gives us more than a Suſpicion of it, and little leſs than a moral Certainty : For that Rogue having been the 
Tool, employed too with Young, by the ſuperior Managers, and having threatened to ſqueak in caſe given up and abandoned to a publick Puniſhment, it was ſo ordered, that 
he might rot only be permitted to get away, but be ſheltered and maintained in Ireland, whither he withdrew, and from whence the Government might have eaſily brought 


. 


him back, were there not a Myſtery in that Affair, which it is not for ſome People's Honour to have unravelled. Nor was the Mcilenger, out of whoſe Houſe and Cuſtody 
he made his Eſcape, ever puniſhed for his Careleſſneſs and Neglect; but after a little Menacing and Reprimand, which was mere Grimace, he hath been treated all along fince 
Neither durſt ſo mean and creeping Wretches as Young and Blacthead, (how impudent and 


with more diitinguithing Favour than fell to the Share of his Fellow-Officers, : 
malicious ſoever they are) have attacked Perſons of the Earl of Mar/borough, and the Biſhop of Rochefer”s Rank and Quality, and who had merited fo well of the Govern- 


ment, and were believed at that Time to ſtand in all Terms of Fairneſs with, had they not been prompted, guided, and encouraged to it, by Perſons of Authority, Gran- 
deur and Emincney. And had the Villains acted meerly under their own Conduct, and by the Influence of Perſonal Malice and Avarice, they would have ſingled out ſuch 
to be acculcd, as are held Indiſereet, Talkative and Rath, and with whom it might have been likely for them to have had ſome Converſation ; and not Perfons of the greateſt 
Prudence, CircumipeRion and Reſervedneſs of any in the Kingdom, and into whoſe Society it was morally impoſſible that any ſhould judge them to have been admitted, nor ſo 
much as into their Preſence, unleſs as Beggars and indigent Supplicants. So that this Conſpiracy, by ſuborning two infamous Raſcals, and of obtaining thereby Credit to 
a Plot, upon the Belief of which, ſeveral Noble, Reverend, and worthy Perſons, were to have been involved under Guilt of Ruin, may ſerve to inſtruct your Lordſhip not to 
be haſty and forward in giving Credit to the preſent, importunate and noiſy Clamours, and to make you extremely wary how you proceed to the Conviction and Condemnation 


of thoſe that are accuſed aud threatened to be arraigned. 
+ | | Blaci head. 
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© Blackbead au Yaung were afterwards tried. and convicted for this Forge- | And whereas I am accuſed with writing ſeveral threatening Letters to the 
„ and in the Year 1700, Toung was executed at Tyburn for Coining, and | ſaid Lord Biſhop, if he did not leave a Hundred Pounds in a certain Place; 
at the Gallows delivered the following Speech to the Reverend Mr. Allen, | I declare, as I am a dying Man, I was not concerned in it. As for this 
the Ordinary. EE. NS 5 * Crime of Coining, for which I die, I declare before God, I am na other- 
2 WE + * i wiſe guilty than by being a Spectator. | 
A true Copy of the Paper delivered by Robert Young to the Reverend Mr. Al- But though I am not guilty of this Fact, yet I muſt lay my Hand upon 
AE len, Ordinary, at Tyburn, on the 19th of April, 1700. my Mouth, and confe $ that the Lord is righteous, and his Judgments 
8 Publ Permiſſion of ptr upright, for I have injured my Neighbour ſo often by Forgeries, Cheats, 
% | Publiſhed by my Wo .. | &c. that I think it ſcarce poſſible to recount them. But that I may not 
I Cannot but be very ſenſible, how juſtly I have provoked a moſt merci” | totally omit them neither: In the Year 1695, I removed myſelf, by Ha- 
ful and juſt God to _ , ; 0 age—— Offences I have committed» | y,,, Con, from the King's-Bench to the Fleet, where I came acquainted 
and therefore, for the neceſſary Diſcouragement of others, who ſhall en- ith Mr. Hunter, now living in Billiter-Lane, Mr. George Alliver, alias 
| deavour to'tread in my Steps, and parallel my Forgeries ; I conceivedit a Bye, Mr. Dawſon, Mr. Greenfield, Mr. Coin, and others whom I have 
fe ? Duty incumbent on me, to leave to the World a true and faithful Nar- forgot. In the End, we concluded to cheat one Mr. Thomas Laſenby, of 
ever rative of my prevaricating Steps: But the Shortneſs of Time allotted |. Ledi in Yorkfire, out of Cloth, to the Value of 1 5/. which accordingly 
G me, being not ſufficient to furniſh ſuch a Work in, I will mention only | was effected, and the Cloth delivered at the Bear- Inn in Baſinghall-Strect. 
off, theſe few Paſſages of my Liſe. | ; j In the Year 97, I was, by the Warden of the Fleet, removed back again 
ring And, Firſt, I think myſelf eſpecially obliged to difcover to the P ublick, to the King's-Bench, where I came acquainted with Mr. John Carey, 
n- how far I was concern 'd in that pretended Plot, ſuppoſed to be carried | George Benſon, and James Roberts, and by falſe Bills of Exchange, and 
t he on by the Earls of Marlborough and Saliſbury, the Lord Biſhop of Rocheſter, forged Letters, endeavoured to cheat Mr. Seth Lyfthouſe, a Goldſmith in 
and and ſome others; the 'I ruth of which, I call God to witneſs, is as fol- Nleet- Street, and Mr. Peter Black Machiels, a Merchant in Amſterdam, out 
n it. lows : I was committed to Newgate, till I diſcharged a certain Fine im- of 16091, but that failed, though Carey was pilloried for it. In the afore- 
un- poſed on me; during my Confinement, one Henry Pearſon, a Surgeon, I | ſaid year 97, I came acquainted likewiſe with one Mr. Fohn Griffin of 
In- think, was committed to the ſame Place for Debt, he perceiving me to | Futtle-Sireet, Wiftminſter, and by forged Leaſes, as under one Dr. Tho- 
land be very expert in counterfeiting Hands, told me, that if I could contrive | n, Lamplugh's Hand, I have cheated Men in Town out of ſeveral Hun- 
a ſham Plot, and father it upon thoſe Noble Peers, I might ſoon have | qr.q Pounds by Way of Mortgages. Sir Fohn Johnſon, an Alderman and 
Money enough to pay ny bf ine: Being in very low Circumſtances, I | Goldſmith in Cheap/ide, ſince deceaſed, very narrowly eſcaped of being 
t to readily conſented to this Propoſal, but told him, nothing could be done | Cheated out of 2000. by Virtue of one of the aforementioned Leaſes, 
* in that Matter, till he was releaſed, which in a ſhort Time was In the Year 98, the aforeſaid Perſons, and I, cheated Mr. Azariah 
ome effected. As ſoon as he was at Liberty, he employed one Blackhead Reynolds, an Undertaker in Cheap/ide, of a Velvet Pall, two Cloaks, Cc. 
it is to carry Letters between us. - I happened, by a certain Stratagem, to ſee by a forged Letter, as from his Correſpondent in the Country, for which 
ame the Earl of Mariboreugh's Hand; this I counterfeited ſo cunningly, that | I was committed to Newgate, and fined 200 Marks at Guildhall, where I 
this it was very difficult to diſcern the true from the falſe; then I drew up an received my Trial, and was convicted. 
ame Aſſociation, and affixed to it the Hands of the Earls of Marlborough and | Th Newgate, I came acquainted with Jones, the Evidence, whom 1 
ing, Saliſbury, as alſo Sir Baſil Firebraſs's ; the Lord Biſhop of Rochefter's, and | ſaw coin in the Debtor's Hall, ſeveral Sums of Mongy. How far I was 
t to the Lord Cornbury's was wrote by another Hand, according to my Re- concerned with him, I have already obſerved ; but I forgive them, and 
ueſt, And that the more Credit might be Poa to this pretended Plot, | do humbly beg God, and the Perſons I have wronged, to forgive me thoſe 
oth, I wrote ſeveral Letters in the Name of the Lord Marlborough (for I was | icked Actions I have committed. Into thy Hands, O God, I com- 
ir as perfectly acquainted with his Way of Writing), ſuppoſed to be directed mend my Spirit ! Lord Jeſus, receive the Soul of the unhappy and mi- 
* of to me, which Blackhead uſcd to ng me again; and yet he ſwore before | ſorable | | 
the Lords of the Council, that the ſaid Earl fent them to me; whereas, | Robert Young. 
| a to his Knowledge, I myſelf forges them, and ordered them to be ſent 
2me after that Manner. This is the Truth of that Buſineſs, which has made | This is a true Copy, 
ter ſo great a Noiſe in the World; and humbly beg the Pardon of thoſe | Dated April 20, 
Noble Peers, and do declare once more, in the Preſence of God, that I 1700. 
d it did not ſet the Lord Biſhop of Rochiſter's, or the Lord Cornbury's Hand | : 
to the ſaid Paper, yet it was done by my Conſent, by another Perſon. John Allen, Ordinary. 
zer- 
nce fs, | | | 
wy XLVI. Proceedings againſt ChaklEs KNowLts, Eg. (commonly called Earl of Banbury) for the 
— Murder of Pattie Lawson, Gent. 4 & 5 Will. & Mariæ, 1692-3. Ds 
the | | 
ub- The INDICTMEN T. 
for. : | 
XA Rex verſus Knowles, alias Com' Banbury, 
— N Hill. 4 & 5 W. & M. 
l Indictment Midd' ff. Lias ſcilt' die Mercur' ſcilt' 7 die Septem- lonice voluntarie & ex malicia ſua p'cogitat? interſs it & that thereup 
2 1 1 bris Anno Regni Domini & Domine noſ- murdravit contra pacem dictor' Domini Ben & Os on it — 
af >. yoke : tror' GulieP Marie Dei Gra' Angl' &c. 9 N nunc Coron' & dignitat' ſuas, &c. Quod quidem judęed, that 
by the Name Regis & Regine fidei defenſor' & c. quarto ad general“ ſeſ- | Indictament' Dominus Rex & Domina Regina nunc Coram 5 _ = 
of Charles ſion' pacis Domini Regis & Domine Regine tent” p' adjorna- eis poſtea certis de cauſis venir? fecer' terminand'. &c. p' Garbo 
ing- Knewles,Eiq. ment” p' Com' Midd' apud Hicks'-Hall in St. John-Street in | quod p'cept” fuit Vic' Com' p'd' quod non omitt', Kc. quin To this Yo 
= — Com' pred* coram Carolo Lee Mil' Lanceloto Johnſon & al! | caperet eu' fi, &c. ad reſpond', &c. Et modo ſcilt' die Plication the 
_ in Middleſex, ſociis ſuis juſtic* dictor' Domini Regis & Domine Regine ad | Martis prox' poſt Octab' Sci' Hillar' iſto eodem termino Pefendant 
on- and removed pacem in Com? pred* conſervand* necnon ad diverſas felon” | coram Domino Rege & Domina Regina apud Weſtm' ven' 2 3 ne 
ſco- by Certierari tranſgr' & al' malefacta in eodem Com' p'petrat' audiend' & | Carolus Comes Banbury ſub cuſtod' Will' Richardſon gen” B 
ter e 57 1 5 terminand” affign' per ſacr'um duodecim jur* probor* & | cuſtod' Gaol' Dominor” Regis & Regine de Newgate virtute in Demurrer. 
7 Where the legalium hom' Com! pred” adtunc & ibid' jurat' & onerat' ad | brevis Dominor' Regis & 3 de habend' corpus ad ſubjiciend', &c. 
3 Defendant inquirend' p' dictis Domino Rege & Domina Regina & cor- ei inde direct' in cujus cuſtod” p'antea ex cauſa p'd' p' nomen Caroli Comi- 
being ar- pore Com' predict' preſentat” exiſtit quod Carolus Knowles, | tis Banbury al' dic? Caroli Knowles. Ar' comiſs' fuit ad barr' | 
no- raigned nup' de paroch' Sancti Egidii in Campis in Com' Midd' Ar* | hic duC& in propria perſona ſua. Et ſtatim de p'miſs' ei ſupe- Placit 
w_ roy are Deum pre oculis ſuis non habens ſed inſtigatione diabolica | rius impoſit' alloquutus qualiter ſe velit inde acquictari dicit ES 
wm ST in a- Mot” & ſeduct 6 Decembris Anno Regni Domini & Do- quod ipſe eſt perſona in Indictment” p'd* mentionat' & intens' per nomen 
ter batement of Mine noſtror* Guliel' & Mariz Dei Gra' Ang &c. Regis | Caroli Knowles de paroch* Sancti Egidii in Campis in Com' Midd' 
of the Indict- & Regine hdei defenſor”, &c. 4. vi & armis, &c. apud pa- Ar' & verſus quem Indictament' p'd' p'lat* exiſtit p' felonia & murdro 
— NS, roch' pred” in Com' pred' in & ſup? quendam Philippum predict'. Et dic' quod ipſe ad Indictament' ill' reſpondere compelli non 
"wa L Lawſon gen” in pace Dei & dict Dom Regis & Domine | debet quia die' quod Dominus Carolus Primus nup' Rex Angl' &c. 
N and ſets out Regine nunc adtunc & ibidem exiſten' felonice voluntarie & | p' literas ſuas Patentes ſub magn' Sigillo ſuo Angl' geren' dat' apud Ban- 
8 the King's ex malitia ſua precogitat' inſult” fecit & quod pred' Carolus bury 18 die Auguſti Anno Reg? ſui Secundo quas quidem literas Paten” 
be Letters Pa- Knowles cum quodam gladio Anglice a Sword, de ferro & | ſub magno Sigillo ejuſdem nup' Regis Angl' ſigillat' p'd' C. comes B 
fa- | ror egy chalybe confect* valor” quing; ſolid' quem ipſe idem C. K. hic in Cur” pffert' de gra” ſua ſpeciali & ex certa ſcient” e RE 
w and the De- in manu ſua dextra adtunc & ibid” extract” habuit & tenuit | ſuis Will adtunc Vic' Wallingford ad ſtatu? gradu' dignitat' & honorem 
aer. ſcentstohim- P'fat' Philippum Lawſon in & ſup' ſiniſtram partem corpo- | Comitis Banbury erexit p'fecit & creavit eidmq; Will' nomen ſtatu' ſtyluꝰ 
by ſelf, The At- ris ipſius P. adtunc & ibidem felonice voluntarie & ex ma- | dignitat' titulu' & honorem Comitis Banbury impoſuit dedit & prebuit p- 
the | 3 litia ſua precogitata p'cuſſit & pupugit dans eidem P. L. eaſdem literas Paten'. Ac ipſum Will' codem nomine ſtat' titulo ſt 4 
80 5 adtunc & ibidem cum gladio extract” pred' in & ſup' p'd' honor” & dignitat' Comitis per gladii cincturam Cape honoris & circuit 
- 13 ſiniſtram partem corporis ipſius Philippi L. prope dict' breves | aurei impoſitionem inſignivit inveſtivit & realit' nobilitavit p'eaſdem literas 
ho petitioned Coſtas ipſius P. un' vulnus mortal* Anglice one mortal Wound | paten' habend' & tenend* eadem nomen fatu? gradu' dignitat* ſtyluꝰ 
ad the Houſe of latitud' un' pollicis & profunditat' ſex polliciu' de quo qui- tytulu' & honorem Comitis Banbury cum omnibus & ſingulis a 
n- I be dem vulnere mortal“ p'd' P. L. adtunc & ibidem inſtant' heminentiis honoribus ceteriſq; hujuſmodi nomini ſtatui * * 
ch this Indict- obiit. Et fic jur* p'd' dicunt ſup” ſacr'um ſuum quod p'd* | nitat* ſtylo titulo & honori Comitis p'tinen' five ſpectan” p Fat” Willich 
«ft ment, and C. K. p'fat' P. L. modo & forma p'd' adtunc & ibidem fe- & heredibus maſculis de corpore ſuo excun' imp'petuum volen' & 
| ſo f 
to 
to | Brother to Sir Henry Laz/on, of Brough, in York/hire, Bart. 
on Vor. VIII. p H | pes 
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per eaſdem Iiteras paten' concedenꝰ p?* ſe hered* & ſucceſſoribus, ſuis quod 

fat! Williclmus & hered' ſui. maſculi pred' nomen ſtatum-gradu” titu- 
Ju“ & honorem pred” ſucceſſive gererent, & haberent & egrum quilibet ge- 
reret & haberet & pet nomen Comitis Banbury c vocarentu & 
eorum quilibet vocaretur prout per eaſdem literas paten plenius apparet 
tons » quarum quidem literar' paten“ pred“ Willielmug fuit Comes Ban- 
bury ſie de ſtatu gradu titulo & honore Comitis Banbury in dominico 
ſuo ut de feodb talliat videlt' ſibi & hered? maſcul de corpore ſuo exeun'. 


1 


Et fic inde ſeit' exiſten* idem Willielmus Comes e fic inde 


Midd' p'd' 


| cujus mortem ſtatus gradus tituſus & honor Comitis Banbury p'd' 


deſcendebat Edwardo Knollis ut fil“ & hered' maſcul* de corpor p'd 
per quod idem Edwardus fuit Comes Ban- 


bury & ſeit' de ſatu gradu tituſo & honore , Comitis Banbury pred' 


in dominico ſuo ut de feodo talliat“ videlt” ſibi & heredibus maſcu- 


Repl. 


lis, de corpot pred? Willielmi exeun' ſcilt* apud paroch' Sancti Egidii in 
Campis pred'. Et ſic inde ſeit exiſten' idem Edwardus Comes Banbury 
obiit inde ſeit? ſine hered' maſcul' de corpore ſuo exeun' ſcilt' apud 
aroch* pred? poſt cujus,mortem ſtatus, gradus titulus & honor Comitis 
Raben pred” deſcendebat Nicholao Knollis ut hered' maſculo de cor- 
re pred Willielmi Comitis Banbury videlt' fratri & hered' pred' 
dwardi fil“ & hered' pred' Willielmi per quod idem Nicholaus 
fuit Comes Banbury & ſeit' de ſtatu gradu & honore Comitis Ban- 
bury pred' in dominico ſuo ut de feodo talliat* videlt' ſibi & hered* 
maſcul' de corpore pred' Willielmi tune nup' Comitis Banbury exeun' 
ſeilt' apud paroch' Sancti Egidii in Campis pred'. Et fic inde ſeit? exiſten 
idem Nicholaus Comes Banbury obiit inde fic ſeit' ſcilt' apud paroch' 
red” poſt cujus mortem ſtatus gradus & honor Comitis Banbury predict? 
Jefcendebat pred? Carolo ut hered* maſcul' de corpore pred' Willielmi 
nuper Comitis Banbury exeun' videlt' fil' & hered' pred Nicholai nup' 
Comitis Banbury fratr' & hered' pred' Edwardi fi & hered' ejuſdem 
Willielmi per quod idem Carolus tempore caption' Indictament' pred? 
fuit & adhuc exiſtit ſeit' de & in ſtatu gradu & honore Comitis Banbury 
pred” in dominico ſuo ut de feodo talliat' videlt' ſibi & hered' maſcul' de 
corpore pred Willielmi exeun' & Comes Banbury adhuc exiſtit ſcilt' 
apud pred” paroch' Sancti Egidii in Campis. Et hoc parat? eſt verificare 
unde ex quo non nominatur in Indictament' pred? per pred' nomen Comi- 
tis Banbury pet” Judic' dz Indictament' pred” & ſi ipſę ad Indictament' 
ill“ ulterius reſpondere compelli Cebeat, &c. $8 
Re | | Crefwell Levinx. 
Bartholomew Shower, 


Et Johannes Somers Mil' Attorn' Domini Regis & Domine 
Regine nunc general' qui pro eiſdem Domino Rege& Domina Re- 
gina in hac parte ſequitur proteſtando non cognoſcendo aliqua in placito 


pred' Caroli fore vera dicit quod pred' C. Knowles in Indictament' pred' 


nomĩnat' ad Indictament' ill' reſpondere debet quia dicit quod ipſe idem C. K. 
per nomen Caroli Comit' de Banbury alias ſeiltꝰi3die Decembris Anno Regni 
dictor' Domini Regis & Domine Regine nunc quarto exhibuit quandam pe- 
titionem ſuam inſcript* Dominis ſpiritual' & temporal' in Parliament? ad- 
tune & adhuc tent' apud Weſtm' in Com' Midd' aſſemblat' per ean- 
dem petition” allegan* & pretenden'ꝰ quod ipſe idem Carolus Jure heredi- 
tar adtunc fuit Comes de Banbury ac un' magnat' * e Regn' Angl' ac 


adtunc indictat' pro morte pred* P. L. unde idem Carolus eiſdem Dominis 


ſpiritual' & temporal“ adtunc & ibidem in eodem parliament' aſſemblat' 
humillime ſupplicavit quod ipſe idem Carolus de & pro morte pred“ P. L. 
triat' eſſet per magnat' ejuſdem Regni taliterq; ſuperinde proceſs' fuit 
quod poſtea ſcilt' die Martis 17 die e Anno Regni dictor' Domini 
Regis & Domine Regine nunc quarto per eoſdem Dominos ſpiritual” 
& temporal' in eodem Parliament' adtunc & ibidem aſſemblat' ſecun- 


dum legem & conſuetud' Parliament” reſolut' conſiderat' & ordinat' fuit 
quod pred' Carolus non habuit aliquod jus pred' titulo & honori Comitis 


Banbury quodq; iſta eadem petitio abinde dimiſs' eſſe ſicut per record” inde 


inter record” Parliament” hie apud Weſtm' pred” remanen'” plenius liquet 
& ap paret. Et hoc parat' eſt verificare unde pet' judic' & quod Indicta- 
ment” pred* bon” adjudicetur quodq; pred' C. K. ad Indictament' illud 
u] terius reſpondeat, &c, 5 
F. Somers. 
« Trevor. 


J. Tremain. 


Et pred? Carolus in propria perſona ſua ven' & dic* quod pred? 
placitum prefat' Attorn' Dominor' Regis & Regine nunc ge— 
neral* in forma pred' ſuperius replicando placitat* materiaq; in eodem 
content” minus ſufficien* in lege exiſtunt ad compellend' eundem Carol* 


Demurr? 


eidem Indictamento ulterius reſpondere unde pro defectu ſufficien'” replica- 


tion” ad placitum pred? prefat' Caroli in hac parte placitat' idem Carolus 
ut prius pet” judic? de Indictament' ill' & quod ipſe de Indictament' pred? 
per Cur” hic exoneretur & dimittatur, &c. 

Et Edwardus Ward Ar' Attorn' dictor' Dominor' Regis & 
Regine nunc general' qui pro eiſdem Dominis Rege & Regina 
in hac parte ſequitur pro eiſdem Dominis Rege & Regina dicit quod 
placitum pred” Attorn' Dominor' Regis & Regine nunc general' in for- 
ma p' d' ſuperius replicand” placitat' materiaq; in eodem content” bon' & 
ſufficien' in lege exiſtunt ad compellend' eundem Carol' eidem Indicta- 
ment' ulterius reſpondere. Quod quidem placitum ſuperius replicando 
placitat' materiaq; in eodem content' idem Attorn' dictor' Dominor' Regis 
& Regine nunc general' pro eiſdem Dominis Rege & Regina nune parat' 


eſt veriſicare prout Cur', &c. 
Edward Ward. 


Thomas Trevor. 
Jobn Tremain. 


Joinder. 


22 March, 169 3. 


It is Ordered by the Lords Spiritual and Temporal in Parliament aſ- 
ſembled, That Mr. Attorney-General do give this Houſe an Account in 


| 
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Writing of the Proceedings in the Court of Xing's- Bench, againſt the Per- 
fon. Who.claims the Title of Earl 3 A ee e e 
5 „90 A 7 5-47 n Fas 
Tben their Majeſties ee delivered in an Account of the 
Proceedings in the 7 of King's: Bench, againſt the Perſon who claims 
the Title of the Earl of Banbury, which was read as follows, viz. _ 
An Atcount of the Proceedings in the Court of King's-Bench, again the Per- 
fon who claims the Title of Earl of Banbury, deliver'd in by their Majeſties 


 . Attorney-General, purſuant to an Order of the Right Honourable the Lords 


Spiritual and Temporal in Parliament affembied, the 22d of March, 

1693-4. e F of 

| Bill of Indictment being found at Hicks's-Hall, in December, 1692, 

* againft Charles Knowles, Eſq. for the Murder of Philip Lawſon, Gent. 
it was removed into the King's-Bench, and the ſaid Charles Knowles was, in 
Hillary Term ö thereupon. in the King's-Bench, and 
put in a ſpecial Plea in Writing to this Effect, That he ought not to be 
compelled to anſwer to that Indictment, becauſe King Charles the Firſt, 
by Letters Patents under the Great Seal, which he produced in Court, 
dated the 18th of Auguft, in the ſecond Year of his Reign, created i- 
liam, then Viſcount Wallingford, Earl of Banbury, and conferr'd upon him 
the Name, Stile, Title, and Dignity of Earl of Banbury, to hold to the 
ſaid William, and the Heirs Males of his Body for ever: That Earl Wil- 
liam thereby became ſeized of the Honour of Earl of Banbury, to him, and 
the Heirs Males of his Body, and died thereof ſo ſeized ; and. that the 
ſaid Honour deſcended to Edward, his Son and Heir Male of his Body, 
who became ſeized thereof in Fee-Taile to him, and the Heirs Males of 
the Body of the ſaid William, and that he died ſeized without any Iſſue 
Male of his Body; after whoſe Death, the ſaid Title and Honour of 
Earl of Banbury, deſcended to Nicholas Kn:wles, as Heir Male of the 
Body of the ſaid William, (that is to ſay) Brother and Heir of Edward, 
who was Son and Heir of the ſaid William, by which the ſaid Nicholas was 
Earl of Banbury, and ſeized of the Title and Honour of Earl of Banbury, 
in his Demeſne as of Fee, to him, and the Heirs Male of the Body of the 
ſaid Miiliam, then late Earl of Banbury, iſſuing; and being thereof ſo 
ſeized, the ſaid Nicholas died ; after whoſe Death, the ſaid Title and Ho- 
nour of Earl of Banbury did deſcend to the Defendant Charles, 'as Heir 
Male of the Body of the ſaid William, late Earl of Banbury, viz. Son and 
Heir of Nicholas, Brother and Heir of Edward, who was Son and Heir of 
William; whereby the Defendant came, and yet is ſeized of, and in the 
State, Degree, and Honour of Earl of Banbury, in his Demeſne as of 
Fee-Taile, to him, and the Heirs Males of the Body of the ſaid William 
iſſuing, and yet is Earl of Banbury, which he js ready to verify; and 
1 he the ſaid Defendant Charles, not being named in the Indictment 
by the Name of Earl of Banbury, pray'd Judgment of the Indictment, and 
whether he ought further to be compell'd to anſwer to it. 

To which Plea their Majeſties Attorney-General, by Proteſtation, not 
acknowledging any thing in the ſaid Plea to be true, replied, That the De- 
fendant ought to anſwer to that Indictment, for that the ſaid Charles 
Knowles, by the Name of Charles Earl of Banbury, the thirteenth of Decem- 
ber, in the Fourth Year of their Majeſties Reign, exhibited a Petition in 
Writing to the Lords Spiritual and Temporal in Parliament aſſembled, 
thereby alledging, and pretending, that he then was by Right of Inhe- 
ritance Earl of ane and one of the Peers of this Realm; and then In- 
dicted for the Death of the ſaid Lauſen, and humbly prayed the Lords 
Spiritual and Temporal in Parliament aſſembled, That the ſaid Charles, 
of and for the Death of the ſaid Lawſon, might be tried by the Peers of 
this Realm. And that it was thereupon ſo proceeded, that on the ſeven- 
teenth of January following, it was by the ſaid Lords Spiritual and Tem- 
poral in Parliament aſſembled, according to the Law and Cuſtom of Par- 
liament, Reſolved, Conſidered, and Ordered, That the ſaid Charles had 
not any Right to the ſaid Title and Honour of Earl of Banbury, and that 
the Petition ſhould be diſmiſſed, as by the Record thereof, amongſt the 
Records of Parliament more fully appeared. And prayed Judgment, That 
the ſaid Indictment might be adjudged good, and that the Defendant 
might anſwer over to the Indictment. | 

ome Time having been ſpent in Motions about the Pleadings, and in 

giving Rules to the 83 to rejoin to the Attorney-General's Re- 

plication, and about Bailing the Defendant, and the Defendant having 
Demurred to the Replication, wherein the Attorney-General joined, not 

moving to have the Record a Concilium (as is uſual for the Party to do 

that Demurrs) ;-the Attorney-General moved it in Michaelmas Term laſt, 

and by Rule of Court it was made a Concilium, and appointed to be ar- 

gued the then next Term, which was Hi/l.ry Term laſt ; in which Term, 

near the Beginning, it was argued by Counſel on both Sides. And on the 

Defendant's Counſel's Motion, another Day was appointed for a further 

Argument the ſame Term ; at which Day it was argued on the King's 
Behalf, and no Counſel then attending for the Defendant, the Court made 
a Rule that the Defendant, ſhould anſwer over, unleſs Cauſe ſhould 
be ſhewed to the contrary the Saturday following; at which Time it was 
argued for the Defendant (there being then, and at the laſt Argument, 

only Two Judges in Court, one Judge dying in the Beginning of the 
Term, and another being abſent by Reaſon of Sickneſs). Upon which laſt 
Argument the Court diſcharged the former Rule; and upon the De- 

fendant's Counſel's Motion, a further Concilium was made of it, for the 
next Faſter Term. 

The Defendant is under Bail, Corpus for Corpore. 

Upon reading this Day, An Account of the Proceedings in the Court 
of King's-Bench, againſt the Perſon who claims the Title of Earl of Ban- 
bury, It is ordered by the Lords Spiritual and Temporal in Parliament 
aſſembled, That ſuch of the Juſtices of their Majeſties Court of King's- 
Bench as are now in Town, and not fick, do attend this Houſe on Sa- 
turday next, at Eleven of the Clock in the Forenoon. 

- 13 April, 1694. 

Whereas To-morrow is appointed for the Judges to attend upon the 
Account delivered in the eleventh Inſtant, by their Majeſtirs Attorney- 

| General, 


_ Lode e and Temporal in Parliament aſſembled, That all 


ET 


the Judges now in Town, do attend this Houſe thereupon on Monday next, 


at eſeven of the Clock, and that all the Lords be ſummoned then to at- 


_ 27 Neu. 1694. 

ting to the Perſon who claims the Title of Earl of Banbury, - 
ks Cotes, was put, Whether Mr. Attorney-General ſhall give this 
Houſe an Account what Proceedings have been in the Court o 
Bench, ſince the eleventh of April, 1694, in Relation to the Perſon who 
claims the Title of Earl of Banbury ? ' 
It was reſolved in the Affirmative. : „ 
It is ordered by the Lords Spiritual and Temporal in Parliament aſ- 
ſembled, That their Majeſties Attorney-General do give this Houſe an 
Account on Tueſday the fourth Day of December next, what Proceedings 


there have been in the Court of King's-Bench, relating to the Perſon who | 


claimed the Title of Earl of Banbury, fince the eleventh of April, 1694, 
and that all the Lords be ſummoned then to attend, | 
| r 4 Dec. 1694. | 

After their Majeſties Attorney-General had given the Houſe an Ac- 
count of the Proceedings in the Court of King's- Bench, in Relation to the 
Perſon who claimed the Title of Earl of Banbury, and Debate thereupon, 

The Queſtion was put, Whether the Houle {hall be now adjourned ? 
It was reſolved in the Negative. And ; PIs 

Ordered by the Lords Spiritual and Temporal in Parliament aſſembled, 
That the proper Officer in the Court of King's-Bench, do bring before this 
Hou, To-morrow at eleven of the Clock, the Record of the Judgment 
of Charles Knowles, who claimed the Title of Earl of Banbury, and the 
Proceedings of that Court thereupon. | 

It is ee by the Lords Spiritual and Temporal. in Parliament aſſem - 
ble1, That the Debate this Day touching the Proceedings in the Court 
of Xing's- Ben h, in Relation to the Perſon who claimed the Title of Earl 


of Banbury, ſhall be adjourned till To-morrow Morning, eleven of the 
Clock in the Forengon, | 
| 5 Dec. 1694. 


The Record of the Court of King's-Bench _ this Day 3 into 
the Houſe, (purſuant to the Order Yeſterday) relating to the Perſon who 
claimed the Title of Earl of Banbury, and a Debate ariſing thereupon, it 
js ordered by the Lords Spiritual and Temporal in Parliament aſſembled, 
That the ſaid Debate ſhall be, and is hereby adjourned until Wedneſday 


next, the twelfth Day of this inſtant December, at ten of the Clock in the 


Forenoon. ER 
It is ordered by the Lords Spiritual and Temporal in Parliament aſſem- 


bled, That the Records of the Court of King's-Bench, brought in this 
Day, ſhall be returned to the proper Officers, and that they attend with 
them again, on JYedneſday the twelfth Day of this inſtant December, at 


ten of the Clock in the Forenoon. 
12 Dec. 1694. 


This Day being appointed to reſume the foreſaid Debate, concerning 


the Perſon who claimed the Title of Earl of Banbury, and for the proper 
Officers of the Court of King's-Bench, to attend with the Records of that 
Court relating thereunto, it is ordered by the Lords Spiritual and Tem- 
poral in Parliament aſſembled, That the ſaid Debate ſhall be, and is here- 
by adjourned, till Monday the twenty-fourth Day of this inſtant Decem- 
b:r, at ten of the Clock in the Forenoon, and that the proper Officers of 
the Court of King's-Bench do then attend with the Records as was former- 
ly ordered, | 
| 26 Jan. 1697. 

A Petition to his Majeſty being this Day offered on Behalf of the Per- 
ſon who claims the Tie of Earl of Banbury, and his Majeſty's Re- 


| ference thereupon, it is ordered by the Lords Spiritual and "Temporal in 


Parliament aſſembled, That the ſaid Petition and Reference ſhall be con- 
ſidered on Saturday the twenty-ninth Day of January inſtant, at twelve of 
the Clock, and that all the Lords be ſummoned then to attend ; and the 
Clerks then bring the Books wherein the former Proceedings in Relat.on 
to this Matter are entered, ; 
29 Jan. 1697. | 

The Order being read for conſidering the Petition of the Perſon who 
claims the Title of Earl of Banbury, 

The Petition to his Majeſly, and his Majeſly's Reference thereupon ta this 

| Houſe, was read as fellnus : . 
To the KING's Moſt Excellent Majeſty, 

The humble Petition of Charles Knowles, Sen and Heir of Nicholas, Brother 
and Heir of Edward, Son and Heir of William, late Viſcount Walling- 
ford, and Earl of Banbury, 

Humbly Sheweth, 
HAT his late mot Excellent Majeſty King Charles the Firſt, by 
S his Letters Patents, under his Great Seal of England, bearing Date at 

Cambury. the 18th Day of Augu/t, in the ſecond Year of his Reign, of his 

ſpecial Grace, certain Knowledge, and mere Motion, did prefer and 

create William, then Viſcount Wallingford, to the State, Degree, and 

Honour of Earl of Banbury, and did give to him the Name, Style, and 

Dignity thereof, and with the ſame Name, Degree, and Dignity of Earl, 

did really inveſt, and nobilitate him, to hold the ſame to him the ſaid 

William, and the Heirs-males of his Body iſſuing for ever: That by Force 

of theſe Letters Patents, the ſaid Villiam became ſeized to him, and the 

Heirs-males of his Body, of the ſaid Earldom, and accordingly had and 

enjoyed Place and Precedency in the Houſe of Peers as an Fart of this 

Kingdom: That the ſaid William died ſo ſeized, leaving Edward and Ni- 

thelas his Iſſue: That Edward died under Age, and without Iſſue; where- 

upon the ſaid Title deſcended to your Petitioner's ſaid Father Ncholas, 
and he became thereby rightfully entituled to the ſaid Name, Title, and 


Proceedings in their Mazeſties Court of King's-Bench, 
n who claims the Title of Earl of Banbury, it bs ordered 
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in order to' have it according to 


For thi Murder of Philip Lawſon, Cen. 
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(54) 
Diguity, and was accordingly deemed, repiited, and taken as Earl of 
Banbury; and as ſuch fat in the Houſe of Lords, in the Convention Par- 
liament, upon the Reſtoration of King Charles II. That afterwards, ſome 
Diſpute ariſing, the Precedency of the ſaid Nicholas, and the Influence of 
the late King James, then Duke of York, prevailing againſt him, your 
Petitioner's ſaid Father, he was forced to withdraw and forbear the Uſe of 
his Right of fitting in the Houſe as a Peer of this Realm, during his Life, 
although he had proved his Legitimacy and Heifſhip, by four Witneſſes, 
ſworn at the Bar of the Houſe of Peers, and examined at a Committee, 
who made a Report accordingly, in favour of his Right, as by the Pro- 
ceedings in the Houſe more fully appears: That by his Deceaſe, the ſaid 
Title and Dignity deſcended upon your Petitioner, as his Son and Heir : 
That your Petitioner having had the Misfortune of being accuſed and im- 
priſoned for killing Philip Lawſon, 24 Petitioner did, for his Trial, and 

| e Laws of this Realm, by his Peers, 

tition the Houſe of Lords thereupon ; whereas your Petitioner ought in 
uty, and according to the legal Methods in Caſes of this Nature uſed - 
and approved, to have made his Application to your moſt Sacred Majeſty, 
as the Fountain of all the Honour within this Realm; and accordingly 
the miſadviſed Petition was diſmiſſed. And your Petitioner further humbly 
ſhews, That then your Petitioner was indicted for the Offence committed, 
by the Name of Charles Knowles ; and upon his Arraignment in the King's= , 
Bench, your Petitioner did plead the ſaid Title, and the Deſcent thereof to 
him, in Manner aforeſaid, and that therefore his Name was Charles Earl 
of Banbury ; to which your Majeſty's Attorney-General replied the Diſ- 
miſſion of the ſaid Petition by the Houſe of Peers, and thereupon your Pe- 
titioner demurred ; and after many long Arguments, Judgment was given 
by the Right Honourable the Lord Chief- Juſtice Holl, and the reſt of the 
Judges there, in Favour of your Petitioner's Name and Title: That your 
Petitioner ſtands likewiſe indicted by the Name of Charles Earl of Banbury, 
for the ſame Offence, and that the ſame remains undetermined, far the 
Reaſons aforeſaid, That by Reaſon of the Premiſes, your Petitioner did 
ſuffer long Impriſonment, and 3 Expences, and is ſtill under the ſame 
Accuſation, by the Name of a Peer, and as ſuch hath been taxed upon 
the Poll-Act, and during yuur Petitioner's Troubles, Writs have illed 
out of your Majeſty's Court of Exchequer, for the ſame Charge as a Peer, 

which he hath ſince ſatisfied, LE 

Now, foraſmuch as your Petitioner humbly conceives himſelf well 
entitled to the ſaid Title and Dignity, and that your Petitioner 
may the better be enabled to ſhew ind manifeſt his Zeal for your 
Majeſty's Service, as by the Duty of his Allegiance he is obliged, 


Your Petitioner humbly prays your Majeſty's tender Conſideration 
of the Premiſes, and that you would be pleaſed to declare your 
Royal Pleaſure in Favour of your Petitioner's ſaid Right, by grant- 
ing him a Writ of Summons to Parliament, or to recommend your 
Petitioner's Caſe to an Examination by the Lords Spiritual and 
Temporal in Parliament aſſembled, in order to your Majeſty's 
more certain Information of the Truth of the Premiſes ; or other- 
wiſe to do herein, as your Majeſty's great Wiſdom ſhall ſeem moſt 
meet. | 

And your Pelitioner ſhall, as in Duty bound, daily pray for your 
Majeſty's, &c. 


William R. | | 5 | 
WE are graciouſly pleaſed to refer this Petition to the Houſe of Peers, 
to examine the Petitioner's Claim and Title therein mentioned, 

and to certify us how the ſame ſhall appear to them, with their Opinion 


BAN BUR. 


thereupon. Given at our Court at Ken/ington, the 18th Day of January, 


1697, in the ninth Year of our Reign, 
By his Majeſty's Command, i 
| 5 Ja. VER NON. 
After Debate thereupon, 7 
Theſe Lords following were appointed to draw up a Repreſentation to 
be preſented to his Majeſty, of what Proceedings have been formerly in 
this Houſe, in relation to this Matter, and report the ſame to this Houſe. 
Dux Somerſet, | 
Dux Bolton, &c. | | 

Their Lordſhips, or any five of them, to meet on Tueſday next, at eleven 
of the Clock in the Forenoon, in the Prince's Lodgings, near the Houſe 
of Peers, — And it is ordered, That this Committee do meet again on 
Thurſday the third Day of February next, at eleven of the Clock, in the 
ſame Place, to conſider of the Proceedings of the Court of King';-Bench, 
fince the Judgment of this Houſe, 17th of Fanuary, 1692, in relation to 
this Matter, and have Power to ſend for Perſons, Papers, and Records, 
and report to this Houſe their Opinion thereupon. . 
3 February, 1697. | 
The Earl of Rocheſter reported from the Committee the Repreſentation 
drawn by them to be preſented to his Majeſty, in relation to the Proceed- 
ings of this Houſe, upon the Petition of a Perfon who claims the Title 
of Earl of Banbury, which was read, and agreed to as follows, viz, | 

We the Lords Spiritual and Temporal in Parliament aſſemble, having 
received a Reference upon a Petition to your Majeſty, from a Perſon who 
ſtiles himſelf Earl of Banbury, for a Writ of Summons to fit as à Peer in 
Parliament, do humbly repreſent to your Majeſty, That above five Years 
ſince, the ſame Perſon did petition the Houte of Lords : That being in- 
dicted for the Death of Philip Lawſon, he might be admitted to his Trial 


by his Peers; and that if any Queſtion ſhould ariſe thereupon, that he 


might be heard by his Counſel at the Bar of this Houſe: Upon which the 
Lords did order the Petitioner to be heard by his Counſel at the Bar of 
their Houſe, for the making out this Title to the ſaid Earldom; and alſo 
your Majeſty's Attorney-General to be heard on your Majeſty's Behalf ; 
and upon full Hearing on both Sides, the Houſe came to this Reſolution 


and Judgment, | 
That 
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great Reaſon to believe, was not 
Time of makin 
ſented to your: Ln 1 55 
ry Td That the Lords, with white Staves, do attend his Majeſty 
with the Reprefentation of this Houſe, concerning the Perſon that 


52 was moved, 


% 


to the Title of Ear-of Barby, and 
ordered his Petition to be diſmiiled ; which" Jud 


the aforeſaid Reference, All Which is huinbly repre- 


ajeſty. 


4 


claims the Title of Earl of Bankgy.+ 


7 February, 169). 


The Earl of Roche/ter having offered to the Houſe what he was ordered 


pointed to con ider of the Proceedings in the Court of Ling :- Bauch, ſince | 


the Jud ment of this Houſe, the 17th of January, 1692, in relation to 


ef . u 5 
ut there was no further Proceeding in this Buſineſs. 


The Proctedings in the Houſe relating to the Title of the Earl of Banbury, Be- 
* | is fore ee, 1693, 1s as * 
Earl of Banbury. 13 July, 1660. 
That 445 Wag Pefle that now ſits in this Houſe 
as a Peer, who, as is conceived, hath no Title to be a Peer, viz. the 
Earl of Banbury, It is ordered, that this Buſinefs ſhall be heard at the 
Bar by Counſel, on Monday come Sevennight. | | 
CAST OH os ae 6 June, 1661. | 
The Lord-Great-Chamberlain ſignified to the Houſe, That the King 
appointed him to deliver a Paper to their Lordſhips Conſideration, which 
was preſented to His Majeſty, and the Houſe commanded the ſame to be 
read, which was done, viz. LY 

\ To the KING 's Moſt Excellent Majeſty. 

Dye humble Petition of Nicholas, Earl of Banbury, 

 Humbly ſheweth, | 
THAT your Majeſty's Royal Father, King Charles, by his Letters 

Patents, under the Great Seal of England, bearing Date the eigh- 

teenth of Augu/?, 2 Car. for the great and many Services done by your Pe- 


titioner's Father, Sir William Knowles, N and Viſcount * : 


granted to him, and his Heirs Males of his Body ifluing, the Name, Title, 
and Dignity of Earl of Banbury, with all- Privileges of State, and Voice 


in Parliament, as other Peers of the Kingdom had, as by the ſaid Let- 


ters Patents morefully appears. 
That the ſaid Earl, after marrying with Elizabeth, Daughter of the 


Earl of Suffolk, had Iſſue by her, Edward, his eldeſt Son, who died with- 
out Iſſue, and your Petitioner was born in January, 1630, about a Year 
and a Half before the ſaid Earl's Death. | | 

That your Petitioner, as Son and Heir of the ſaid late Earl, fate in laſt 
the Parliament as Earl of Banbury, as of Right he might, and hath uſed 
and had all Privileges as other Earls there ; but having no Writ of Sum- 
mons to this preſent Parliament from your Majeſty, as other the Peers 
have, hath be to ſit there, although he hath done nothing to deprive 
him of his Title thereto, nor to his Knowledge to incur your Majeſty's 
Diſpleaſure. | ; 


Your Petitioner therefore humbly prays, That your Majeſty will be 
raciouſly pleaſed, that he may have a Writ of Summons to this 
Pata as Earl of Banbury, and enjoy all the Precedency and 
Privilege thereunto belonging, granted by your Majeſty's Royal 
Father, by his ſaid Letters Patents. 

And your Petitioner ſhall acknowledge your Majeſty's Juſtice therein, 
with due Gratitude, and with all Alacrity and Figelity endeavour 
to ſerve your Majeſty with his Life and Fortune, and ever pray for 
your Majeſty's long and happy Reign, | 

| BaxBuRy, 


This being read, the Lord Chancellor acquainted the Houſe, That His 
Majeſty ſignified his Pleaſure to him, that no Writ ſhould be iſſued out to 
Summon the Earl of Banbury to this Parliament, upon ſome Queſtion that 
was made in this Houſe laſt Parliament, concerning him. | 

| cms any it is Ordered, That the ſaid Petition, and Contents thereof, 
are hereby referred to the Lords Committee for Privileges, who having 
heard the Petitioner by his Counſel, or otherwiſe, and Mr. Attorney-Ge- 
neral on the King's Behalf, are afterwards to make Report thereof to this 
Houſe, and their Lordſhips to meet when they pleaſe, 


| 15 June, 1661. 
Upon Report of the Committee of Privileges, That the Earl of Ban- 
bury deſires ſome Witneſſes wy be examined on his Behalf, among whom 
is the Counteſs of Saliſbury, It is Ordered, That the Committee have 


| hereby Power to ſend for ſuch Witneſſes as they think fit ; obſerving ſuch 


Decorum as the Quality of the Perſon requires : And further, That Mr. 
Attorney-General do attend that Committee on Monday next in the After- 


Noon. 
| 20 June, 1661. 


Ordered, That the Report from the Committee of Privileges, con- | 


cerning the Earl of Banbury, {hall be made on Friday the twenty-eighth of 
this Inſtant Jux. 


made known to your Majeſty at the 


wm 


t, the Lords have 1 


5 4 Counſel, and Witneſſes are to attend at the ſaid Hearing; at 


1 4 : 
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q * 


9 8 nt * 
* ee * 
2 


SN Fe 
: * * bs "x *** 7 x © f 2 : pn 2, 
ö . % «Ap Sh 
pas * * 5 Y a 0 4 
8 a . % „ | 3 by 4 4 9 . # 85 A v4 

2 3 / | . 1 4 5 « 4 a * FR 1 N 4 7 

* 4 s * * X 
#4 a 7 ; 2 A | * 166 3 1 * ** of . 4 EY 2 , LET of 5 £ 
„ z JOOT, LE. ta 

: * 2 , + p ng 3. 7 4 P. 9 O 

Earl of Banbury, formerly brought into this Houſe by a Peer of this 


- Realm from bis Rajeſty, whereby the Petitioner pray 


2 


thereunto belonging, d by his Majeſty's Let. 
ters Patents to the laſt Earl of Banbury; It is Ordered; That the Cauſe 
ſhall be heard at the Bar on Monday, the eighth Day of this —_ 

ich 


Time, Mr. Attorney-General, and others of his Majeſty's Counſel, 


* | bury, and to enjoy all the Precedencies and Privileges 
r granted by Hi: M 


Peers of this Realm, and to make MED 


' morrow Morning. | 


(having timely Notice given) arelikewiſe to be heard on the King's Be. 
, SEP oog) eee ee 


3 e r 2973 3 TOR 
| This Day the Cauſe of Nicholas Earl of Banbury,” upon his Petit 
wherein he prays a Writ of Summons to this Parliament, as Earl 6f Ban- 

thereunto belonging, 
ajeſty s Letters Patents to the laſt Earl of Banbury,” was 
eard by Counſel: on the Earl's Part; and alſo Mr. Attorney-General, 

Serjeant Maynard, and Serjeant Glynn, Counſel' on the King's (Behalf, 
were heard; and in regard it was now late, It is Ordered, That the Rei 
lution of this Buſineſs hall: be taken into Conſideration To-morrow 
Morning. : 2 ee e 


K 2 TO 5 Ly W ph 2h : . 

Upon Conſideration of the Bund of the Earl of Banbury, heard at 
this Bar Yeſterday, and after a long Debate thereof, It is Ordered, That 
the Matter now in Debate, concerning the Earl of Banbury, is referred to 
the Conſideration of the Committee of Privileges; and alſo the Matter of 
the Right of Precedency between the ſaid Earl of Banbury, and ſeveral 
thereof to this Houſe; the 
hree of the Clock in the After- 


* 385 


- 


* 


Committee to meet on Monday next, at 
noon. a 


| I uly 1 | pe y' k; 3 1 * 

The Earl of Nertbampton 3 from the Committee of Privileges, 
that their Lordſhips have conſidered of the Earl of Banbury's Buſineſs re- 
ferred unto them, and their Opinion is, That the Earl of Banbury is, in 
the Eye of the Law, Son of the late }//liam, Earl of Banbury ; the Houſe 
of Peers ſhould therefore adviſe the King to ſend him a Writ to come to 
Parliament. | ks "Iz ; 

Alſo their Lordſhips are of Opinion, that the Earl of Banbury ought 
to have Place in the Houſe of Peers, according to the Date of his Patent, 
and not according to the Tenor of that Part thereof which ranks him be- 
fore other Earls created before William, Earl of Banbury. All which the 
Committee offer to their Lordſhips Judgment. : | 

Ordered, That this Houſe will take this Report into Conſideration To. 


2 3 
Ordered, That on the ſecond 11% after the next Meeting of this 
Houſe, after the Adjournment, this Houſe will take into Conſideration 


the Report of the Earl of Banbury's Buſineſs. 
28 Nov. 1661. 


bury formerly made to this Houſe ; and the Queſtion being put, Whether 
to put off the Conſideration of this Buſineſs to a further prefixed Day ? 
It was reſolved in the Affirmative. | wy 


9 Dec. 1661. | 
An AQ was read a firſt Time, declaring Nicholas, Earl of Banbury, to 
be Illegitimate. | 
| 26 04. 1669. 


Upon calling of the Houſe of Peers this Day, the Houſe taking Notice 
that the Earl of Banbury's Name is not in the Liſt by which the Lords 
were called, It is Ordered, That it be referred to the Committee of Privi- 
leges, to examine why the ſaid Earl of Banbury's Name is left out of the 
ſaid Liſt, he having — ſate as a Peer in this Houſe, and to peruſe 
all former Proceedings in this Houſe concerning him, and to make Report 
thereof to the Houſe, X | 
| 25 Nov. 1669. 

The Earl of Efex reported to the Houſe, that the Committee of Privi- 
leges, in purſuance of the Order of this Honſe, have examined their 
Proceedings concerning the Earl of Baxbury; the Order conſiſted of Two 
Parts, Firſt, Why his Lordſhip's Name was left out of the Lift of the 
Peers, touching which the Lords have ſpoken with Sir Edward Malter, 
Principal King of Arms, who delivered in the Liſt, and he produced a 
Book out of the Herald's Office, where it appears that the lait Milliam, 
Earl of Banbury, died in the Year 1632, and having had two Wives, left 
no Children. | 

Likewiſe he produced a Roll, being a Procedure' of the King and the 
Peers to Parliament in 1640, in which Liſt there is no mention of the Earl 
of Banbury's Name among the Peers. : 

Upon theſe Grounds the ſaid Edward Walker left out the Name of the 
Earl of Banbury in his Liſt given unto this Houſe. TOE) 

The ſecond Part of the Order was to preſent to the Houſe, an Account 
of the former Proceedings in this Houſe, concerning the Earl of Banbury, 
and the Lords Committee find, That 6 June, 1661, Sc. being a Recital 
of the Proceedings before ſet forth. 
| . 8 23 Feb. 1669. : 

A Petition was preſented to this Houſe from the Earl of Banbury, 
which was read as follows : ; 
To the Right Honourable the Lords Spiritual and Temporal in Parliament 


Aſſembled, 
The Humble Petition of Nicholas, Earl of Banbury, 
 Sheweth, 5 
HA T your humble Petitioner hath the Honour to be a Peer of this 


Realm by Deſcent, and is legally entituled by Right of Inheritance, 
to the Dignity and Honour of the Earl of Banbury, and ought therefore 
to have and enjoy his Voice and Seat in Parliament, and all other Prehe- 
minencies to ſuch Dignity belonging; and hath always, in all Taxes, and 
Payments of Poll-Money, and Benevolencies, paid ſuch Sums, and in 


ſuch Proportions, as to the Quality and Degree of an Exgliſb Earl did ap- 


pertain, 


4 Never- 


prayeth's Writ of Sum- 
| mons toithis Parliament, as Earl of Banbury, and to Enjoy all the Prece- 
| dencies and Privile 


The Houſe took into Debate the Report concerning the Earl of Ban- 


; * 


e 
Ae other Peers of this Realm. 
ry Impediment can be 

prays this Moſt 
rit of Summons 


from his 
"uſually gr | 
Pour Peuitioner is well aſſured that no | 
Ddjſected and proved againſt him, he moſt humb] 
Honourable Houſe, that he may receive ſuch a Wr 
to the Parliament now Sitting as may enable him to ſerve His 


n's 5 7 ww -s 


+ © Majeſty there, according to the Duty of his Place and Quality. 
y : 55 Nel ; he dad r Petitioner ſball pray, cc. 
r — BANBURY. 


5 Upon this, the Houſe made this Order following: | 
Upon readi | 
Dare pram that he may receive ſuch a Writ of Summons to the Par- 
| liament. now Sitting, as may enable him to ſerve His — there, ac - 
| cording to the Duty of his Place and Quality, It is Ordered, That the 
aid Petition be referred to the Lords Committee for Privileges, whoſe 


Lordſhips having conſidered 


3 


. thereof, are afterwards to report their 
J Opinions to the Houle. 5 
f, F 1 
K Upon reading the Petition of a Perſon that elaimeth the Title of Earl 
of Banbury, It is Ordered by the Lords Spiritual and Temporal in Parlia- 
* ment aſſembled, That it be referred to the Lords Committee for Privileges, 
| | to examine all former Proceedings of this Houſe, relating to that Caſe, 
bo and to report the ſame to this Houſe: | 
1 5 23 Pee 1685. 7 
55 The Earl of Ayleſbury reported from the Committee of Privileges, that 
» their Lordſhips had read the Petition of the Perſon that claimeth the Title 
4 of Earl of Banbury, referred by the Houſe to them to examine all former 
h Proceedings of the Houſe relating to that Cauſe; that their Lordſhips 
* | find, Sc. being a Narrative of all Proceedings before recited. Where- 
5 | upon the following Order was made : 5 9 5 
; Upon Report from the Committee for Og of the State of Proceed- 
8 | ings in the Journals of this Houſe in the Buſineſs referred to them, 
Is concerning the Claim of a Perſon to the Title of Earl of Banbury, It is 
C7 W Ordered by the Lords Spiritual and Temporal in Parliament aſſembled, 
5 That this Houſe will hear His Majeſty's Attorney-General on His Ma- 
4 jeſty's Behalf againſt the ſaid Claim, as alſo Counſel for the Perſon who 
25 claims the ſaid Title of Earl of Banbury, on Monday the Sixth of Fuly 
"MX next, at Ten of the Clock in the Forenoon. 
5 13 December, 1692. | 
its | Upon reading the Petition of a Perſon that claims the Title of Earl of 
1 | Banbury, It is Ordered by the Lords Spiritual and Temporal in Parlia- 
he ment aſſembled, That this Houſe will hear His Majeſty's Attorney- 
+ General on His Majeſty's Behalf, and all other Perſons that may be con- 
* cerned therein, againſt the ſaid Claim, as alſo Counſel for the Perſon 
who claims the ſaid Title of Earl of Banbury, on Monday the gth Day of 
2 anuary next, at Ten of the Clock in the Forenoon, whereof the Petitioner 
his is to cauſe timely Notice to be given to His Majeſty's Attorney-General, 
"_ and all other Perſons that may be concerned in the ſaid Claim. 
9 January, 5 | | 
After hearing Counſel this Day at the Bar, upon the Petition of the 
12 0 Perſon that claimeth the Title of Earl of Banbury, and Their Majeſties 
her Attorney General, and Debate thereupon, It is Ordered by the Lords 
iy ? Spiritual and Temporal in Parliament aſſembled, That the Conſidera- 
tion of this Buſineſs ſhall be, and is hereby adjourned to Saturday next at 
Twelve o'Clock, and that the Two Inquiſitions taken formerly concern- 
to ing this Caſe, ſhall be then brought, and that the Heralds do then attend, 
and bring with them all ſuch Papers and Evidence as are in their Office, 
: relating to this Matter, and that Their Majeſties Attorney-General be 
tice then further heard on Their Majeſtics Behalf, and all others that may be 
Ids any wiſe concern'd, | | 
ivi- | 14 January, 1692. | 
the Counſel being called in, and after ſome Time withdrawn, the Order 
ruſe following was made: 3s 
port It is Ordered by the Lords Spiritual and Temporal in Parliament aſ- 
ſembled, That the Officer, who hath the Cuſtody of the Inquiſitions 
OY, taken after the Death of William Earl of Banbury, in the Counties of 
J Berks and Oxon, do forthwith attend this Houſe with the ſaid Inquiſitions. 
heir The Attorney-General being appointed to attend this Day, and not 
wo being preſent when the Cauſe of the Perſon claiming the Title of Eatl 
the of Banbury, was to be argued at the Bar of this Houſe, the following 
ter, Order was made: It is Ordered by the Lords Spiritual and Temporal 
ed a in Parliament aſſembled, That an Addreſs ſhall be made to His Majeſty, 
am, that the Attorney-General for the Time being may attend this Houſe 
left as an Aſſiſtant, and that it be referred to the r Committee for Pri- 


vileges, to draw the ſame, and that the Committee meet on Tueſday next, 
at Four of the Clock in the Afternoon. 


After hearing this e Ke. Heralds at Arms, as to the Petition of the 
Perſon that claims the the 4 
General on Their Majeſtics Behalf, againſt the ſaid Claim, and Counſel 
for the Perſon claiming; It was refolved, upon the 8 That the 
Debate thereupon ſhall be adjourned until Tueſday Morning next, the 
firſt Buſineſs. ; | 
| 17 January, 1692. | 
Then the Order of the fourteenth Inſtant being read for reſuming the 
adjourned Debate, concerning the Petitioner who s the Title of Earl 
of Banbury, and the Inquiſition formerly taken upon the Death of Wil- 
liam Earl of Banbury being alſo read, 'and after Debate upon the ſaid 


Claim, 
This 
Caſe? 
It was reſolved in the Negative. 
Diiſentient 16. 
Then this Queſtion was propounded; 
Whether the Petitioner hath any Right to the 
Upon which the 
ſhal! be now put ? 
Vol. VIII. 


Queſtion was put, Whether all the Judges ſhall be heard in this 


Title of Ear! of Banbury? 
previous Queſtion was put, whether this Queſtion 


per the Murder of Philip Lawſon, Gent. 


os the humble Petition of Nicholas Earl of Banbury this | 


itle of Earl of Banbury, as alſo the Attorney- | 


. 


(88) 
It was reſol vd in the Affirmative. ; 
Then the main Queſtion was put, 
Whether the Petitioner hath any Right 
It was reſolved in the Negative. 

7 Ph ; Difſentient 20. N N 2 \ | 1 5 
It is Ordered by the Lords Spiritual and "Temporal in Parliament 
aſſembled, That the Petition preſented to this Houſe the 1 3th of Decem- 


ber laſt, by a Perſon claiming the Title of Earl of Banbury, ſhall be, and 
is hereby diſmiſſed this Houle. | WS 


The ARGUMENTS of the Lord. big. Juſpice Holt, and 
Controverted Point of PEERAGE : In the Caſe of 


to the Title of Earl of Banbury 


Judge Powel, in the 


again Charles Knowles, otherwiſe Earl of Banbury. _ 
The King and Queen againſt Charles Knowles, otherwiſe the Earl of Banbury 


E 

H ment by Certiorari into the King's-Bench, and there pleaded, in 
Abatement of the Indictment, that he being indicted by the Name of 
Charles Knowles, Eſq. at the Time of the taking of the Indictment, was 
Earl of Banbury, and ought to have been indicted. by that Name; and“ 
by his Plea intitles himſelf to that Dignity, under Zaward late Earl of 
Banbury, whom he alledgeth to be ſeized, and being ſeized obiit inde 
Serſitus, but omitted in the Plea fine Herede 3 de Cor pore ſus exind', 
he making his Title on Failure of Iſſue-Maſe 
another Part of his Plea it is alledged, Per quod idem Carolus fuit & adhuc 
exiftit Seiſitus, omitting, Tempore 8 Indiftamenti predict, the 
Attorney-General had replied to the Plea: But before any other thing 

done, or the Plea, or Replication entered on Record, the Defendant's 
Counſel moved they might have Leave to amend their Plea in the Particu- 
lars before- mentioned. The Chief-Juſtice Holt, my Brother Dolben, 
and myſelf, being only in Court, and taking Time to conſider of it, m 
Brother Dolben, and myſelf, delivered our Opinions, that he might 


— 


of Edward, Then in ; 


amend it; and my Reaſons were, that many Amendments had been made 
in Criminal Matters by the Court, as appears by Sir John Curſon's Caſe, 
2 Cr. 529. and Rolls 2 Rep. 59. Delvridge's Caſe, Siderf. 243, 225. and 
Car. Cr. 144. And that none of theſe Amendments could be made by 
Force of any of the Statutes of Feofailts, none of them extending to any 
Criminal Cauſe, or other Cauſe, wherein the King is a Party ; as an 
Information of Inſtruction, or Que Warrants, Car. Cr. 312. the King 
| againſt Sherington Talbot; and therefore thoſe Amendments muſt be made 
by the Warrant of the Common Law; and if the Common I.aw warrants 
any Amendments in Criminal Matters, certainly while Matters are in 
Fieri, and in the Court by Pleadings, in Order to bring them before the 
Court for Judgment, before my are entered on Record, the Court ma 
give the Party Leave to Amend, as well in Criminal Cauſes as Civil, 
before the Matters are compleated and entered on Record. And I ſaid, 
I could ſee no Difference, in that the Pleadings in the Civil-Side were 
brought into the Office in Paper; and in the Crown. Side, in Treaſon, 
or Felony, they were brought into the Office in Parchment. For to ſay 
it is all Paper, in order to induce the Court to allow the Amendments, 
is but a Phraſe uſed to ſignify to the Court that nothing is entered on 
Record; and 'till then the Court hath Power over what is agitated there 
to allow reaſonable Amendments, in order to bring the Matter before 
the Court, and relied on the Caſe of the Attorney-General againſt 
Trinity- Houſe ; Siderf. Fel. 54. But the Chief-Juſtice was totis viribus 
againit the Amendments, ſaying, It was never done but by reaſon of 
our Opinions, | | 
| The KING and QUEEN againſt Knowles. 
THE Defendant ſtands indicted by the Name of Charles Knowles, Eſq. 
for the Murder of Philip Lawſon, who comes and pleads in Abate- 
ment of this Indictment, that King Charles the Firſt, by his Letters 
Patent, under the Great Seal of Great Britain, dated the eighteenth of 


to him, and the Heirs-Males of his Body; by virtue of which Letters 


and bein 
of the FE 


of his 


of William, rey F 
that Honour, the ſaid Nicholas died thereof ſeized, whereby the Honour 
deſcended to the Defendant, Charles Knowles, as Heir-Mals of the Body 
of Nicholas, whereby he is ſeized of the Honour in Fee-Taile to him. 
and the Heirs-Males of his Body ; : 
and demands the Judgment of the Court, Whether he ought to anſwer 
to the Indictment, not being indicted by the Name of Earl of B 
| To which Plea the King's Attorney hath replied, That the De 
by the Name of Ear] of Banbury, did exhibit a Petition to th 
Spiritual and Temporal in Parliament aſſembled, thereb 
pretending, that, by Right of inheritance, 
one of the Peers, and was indicted for the Death of 
prayed he might be tried by his Peers; and that taliter ſuperinde proceſ- 
ſum fruit; that by the ſaid Lords Spiritual and Temporal, Secundim 
Legem & Conſuetudinem Parliamenti reſolutum, conſideratum, & ordinatum 


fendant, 


Lawſon, and 


Titles and Honours of Earl of Banbury, and that his Petition ſhould 
ſtand diſmiſſed ; yhereupon the Defendant demurs. And I am of Opi- 
nion that Judgment in this Caſe ought to be given for the Defendant, 
and that his Plea is good, and no ways avoided by the Replication; 
there having been two Exceptions taken by the King's Counſel againſt the 
Plea, which I ſhall firſt anſwer, before 1 ſpeak to the Matter of the Re- 
plication. The firſt is, That the Defendant hath concluded his Plea with 
hoc parat eft verificare, and not per Recordum ; whereas Peerage 
be tried but by Matter of Record, which is moſt true, 
by Creation is triable 


can no way 


\, that Peerage 
only by Record, but it is a non ſequitur, that there- 


tore his Plea ought to conclude with a verificare per Recordam ; and 
I mdced 


F 


Auguſt, in the Second Year of his Reign, which he ſthews to the Court,” £z 
did create William, then Viſcount Wallingford, Earl of Bankury, to hold Hes 


and concludes, & h:c parat e/ verificare, j&g57 


anbury, a; ” 


See i 


the King and Queen A, 
Jappre feng 
was Indicted at the O!d-Bailey of Murder, and removed the Indict- AA . Ae 

77 ho. he. 64 1 
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uit, that the Defendant, Charles Knowles, had not any Right to the Lee, : 


2 


wg 


— 


— 


Ay 


e 
Aale, ac —} 
— | 
Lex los © 


Patent he was ſeized of the Honour in his Demeſne, as of Fee-Taile, .? e 
ſo ſeized, died thereof ſeized ; after whoſe' Death, the Honour A2 

arl of Banbury deſcended to Edward Knowles, as Heir-Male of Z, 2 4 PRE)... 
his Body; who afterwards died ſeized of that Honour without Heir-Male — A. , 
ody; after whoſe Death, the Honour deſcended to Nicholas A. 
Knowles, Brother of the ſaid Edward Knowles, as Heir-Male of the Body 1. 


became Earl of Banbury ; and being ſo ſeized of AAA, 


Ant 


7 


. 


Gor 
ed.. 

to the Lords Ata, Hs? 
y alledging and aue. 


he was Earl of Banbury, and. 
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Indeed:the Plea which now is good, h:d been bad, if jt had fo concluded; doth hot. Nobility is fixed to the Identity of the Perſon, and inherent 


for he having plead-d his Letters Patent of Pecrage to his Anceſtor, un- 
der whom he derives his Honour with a 1 in Cur”, he hath ſufficient- 
ly certified the Foundation of his Peerage by 


other Ceremonies, as appears by Penſon and Redbead's Caſe, Ney, 150. 
Ini. 16. C. 10. the 12 Res. 71. And if he be to be arraigned after ſuch 
\ Creation, and before the Parliament ſits, he ſhall be try'd by his Peers. 
And where Letters Patent are pleaded and ſhewn to the Court under the 


Gieat Seal, the adverſe Party cannot deny them, nor plead Nl tiel Record, 
Ed's, Caſe in the 6th Re ort, and need not conclude with a verificare per 


Kecordum, for he n a Day to bring in the Record which he 
| bath alteady ſhewn tobe Court, beſides the Deſcent of Edward to the 
Honour, his dying*wWithout Iſſue, whereby it came to Mebolas; and his 
Death, and the Deſcent to the Defendant pleaded, after the Letters Pa- 
tent ſet forth, are all Matters of Fact, triable by the Country, and not 
by the Record, by Reaſon \whereof he could not fo conclude his Plea, 
there being no, Authority in Law to warrant the Conceit of the King's 


Counſel, that there muſt be a Writ out of Chancery under the Great Seal, 


certifying all theſe Mutters the Defendant hath pleaded to make out his 
Peerage, the Books cited by them no ways fr ha that Opinion ; for 
the Books of 35 Hen. VI. 46. No. 3. 165, and 347. 7 287. Dyer, 314. 
8 Edw, III. 30, 48 Af; Pl. 6. and 4 Iaſt. 120, are all Writs of Privi- 
ge, or Cautionary li, its, as may be ſeen in the Lord Savile's Caſe, Car. 

| Creke, 205. not to put Peers in Tate: or make other Proceſs azainſt them 
than by the Law ought to be, and nothing to the purpoſe. And the 
Books of 22 Aſſize PE 24. which is abridged in Br. ft” Af. 240. which 
ives the greateſt Umbrage. So this Opinion makes out no more but that 
erige n triable by Record, and not by Jury; for it is plain the Plea 
there p'eaded in Abatement was ill, that he was the Son of an Earl, and 
not named Earl; for the Foundation and Subſtance of his Plea being a 
Matter of Record, ought to have been certainly alledged by him, 1 fl. 
303. And he ought to have began his Plea in his Anceſtor Nohilitated 
by the Matter of Record, and then deduced his Deſcent under him, which 
- cauſed the Saying there, That Peerage was not triable by the Aſſizes, but by 
the Record ont of Chancery. Ard it is plain from that Book, the Plea was 
not allowed; for they did plead over to the Aſſize: So how this can be 
made an Authority, that a 
all theſe Matters of Fact, and that they muſt be fo ſaid, I do not under- 
ſtand,” My Lord Cie, in his 1 1ſt. 74+ tells us of ſix Manners of Trial 
by Certificate, of which I am ſure this is none: Neither is there any 
ſuch Writ or Precedent of ſuch a Trial to be found in any of our Law- 
Books, of which a Certificate by Writ appears; and Writs being, as 
Fitz- Herbert tells us in the Preface to his Natura Breuium, the Founda- 
tion on which the Law depends, If there be. no ſuch Writ, we may 
ſafely conclude there is no ſuch Law; and it is evident by 1 nfl. 16. 


and the Counteſs of Rutland's Caſe in the fixth Report, that Nobility | 


may be gain'd by Matter in Fact, as Marriage, as well as by Creation 
and Inheritance. Nobility may be alſo gain'd by Deſcent after Creation; 
which Deſcent and Marriage are Matters of Fact, and triable by Jury, 
as is held in the 6th Report 53. and therefore the Plea here well con- 
cluded, and is good, notwithſtanding the Exception. Neither is the 
other Exception, which hath been taken to the Plea, of more Weight; 
which is, that it doth not appear by the Defendant's Plea he is a Peer, 
the Defendant having not pleaded his Unus Pariu” hujus Regni An liæ, 
nor averr'd Banbury to be in any County of England; which, I think, he 
need not to do, and that it is now better pleaded than if it had been ſo 
pleaded ; for he hath by his Plea certainly pleaded the Letters Patent of 
Creation to his Anceſtor under the Great Seal of England, whereby he 
was made Earl of Banbury, and ſhews them to the Court ; and being No- 
bilitated under the Great Seal of England, he is a Peer of England, tho? 
the Piace from which he has his Name of Honour be not in England, but 
in a foreign Country; for, that a Lord hath the Name of a Place in his 
Style, is of no further Neceſſity than that the Patentee might have an 
Eſtate in his Honour within the Statute, de Danis, which, without ſuch 
2 Name, would be a Fee-Simple Conditional, 22 Rep. 8 1. 7 Rep. 33. 
Nevi I's Cafe. And l believe no Patent of Creation of an Earl can be 
ſhewn, wherein the Name of Honour is mentioned in the Patent to be in 
any County: Of Barons, there are ſome in which the Place is named to 
be in ſuch a County, but very many are otherwiſe, which ſhews it not 
_ neceflary, But I muſt agree that an Ir Peer muſt be created under the 
Great Seal of England; but then they are diſtinguiſhed from Exgliſb Cre- 
ations dy in Terra, or in Regno, or in Domino noflro Hiberniæ, or the like, 
in due Places of the Patent, Selden's Titles of Honour, 696. Pryn's Auimad- 
ver ons, 316. which makes the Diſtinction : For, without thoſe Words, 
it would be an Eng; Creation paſſing the Great Seal; and though this 
bein a Plea in Abarement, which requires a Certainty, yet that Certain- 
ty is to de but to a certain Intent in general, 1 /. 303. And if Noble. 
men made under the Great Seal of England, are generally to be intended 
Peers of England, then this Plea, ſo pleaded, contains in it ſufficient Cer- 
tainty without other Averment, or the preciſe Words of Unus Parium. 
It is true, had a Bithop, who is a Peer ratione Baroniæ, which he holds 
in Jure Eecliſiæ, had Occaſion to have pleaded ſuch a Plea, or a Plea to 
the Juriſdiction of the Court, he muſt have pleaded his Peerage in that 
Manner that he is wnvs de Paribus R gui; for he hath no Letters Patent 
to plead, 4 Ini. 15. But he who is a Peer ratione Nobilitatis, needs not 
plead his Peerage otherwiſe than according to his Creation. So that the 
Defendant's Plea, notwithſtanding theſe Objections to it, I hold good. 
The next Thing to be conſidered is, Whether the Replication to it 
doth any ways avoid it; which is no more, but whether this Vote, Judg- 
ment, or Order of the Houſe of Peers, for in all the Words of it, it is 
pleaded refolutum, confideratum, & ordinatum fuit, (and I would take it in 
its largeſt Extent the Matter itſelf will bear) doth any ways ta*e away or 
barr the Defendant of his Name of Dignity. And I am of Opinion it 


| | by Matter of Record, he being 
2 complete Nobleman by his Creation, by his Letters Patent, without any 
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in the Blood Nobilitated by the ing, and cannot be granted over ot 
barr'd by him who hath it, as is held in e Rep. IIb. and the 4th 
{nft. 126. and reſolved in Parliament in my Lord Pufbeect's Cale, Shawer's 
Caſets in Parliament, Pag. 1. And if it be àn Honour of Inheritance, 
the Heir of the Peer on whom it deſcends cannot wave it, or the Privi- 
lege of it as to be tried by his Peers, and is ſo held in the Lord Delaware s 
Caſe in 11 Rep. and 3 Ja. 30. And as a Peer cannotdiveſt himſelf of his 


own Honour, or the Privilege of it, fo his Peerage can by no Law of this 


Kingdom, as I know, be taken ſrom bim, but by Act of Parliament, 
Attainder of his Perſon, or by the Scire Facias, to repeal His Patent, if the 
Creation is by Letters Patent; for where the Creation is by Letters Pa- 
tent, they I once under Seal, the King cannot countermand them, as 
| the Lord Abergavenny's Caſe, 12 Rep. 71. though where he is 
deſigned to be enobled by Writ, the King may ſuperſede the Writafter it 
is under Seal, and before the Parliament; but Letters Patent under the 
Great Seal are a Conveyance at the Common Law, and the Patentee hath 
an Intereſt ſettled in him in Things thereby granted, which is to be di- 
rected and governed by the Rules of Law; and therefore a Peer, if he be 
created by Letters Patent, his Eſtate of Inheritance in thoſe Patents muſt 
be limited by apt Words, or elſe the Grant will be void; becauſe it is 
170 5 him, and by a Conveyance at the Common Law, as is held 
I 4. 10. 3 1 R 
And, by ſuch a Creation, an Honour may be intail'd within the Sta- 
tu'e Meſim. 2. and the Deſcent of it is to be governed accerding to the 


| Rules of the Common Law; and it is refolved to be an Hereditamenr for- 
feitable for Treaſon within 26 H. VIII. Nevill's Caſe, 7 Rep, 34. and there- 


fore the Defendant having by his Plea intitled himſelf to an Eſtate Taile 
in this Honour; under the eee Patent to Viſcount Wallingf.rd, and 
the Heirs-Males of his Body, as a lineal Deſcendant under that In- ail, 
hath a Freehold and Inheritance in that Honour veſted in him by Com- 
mon Law, to be protected in it, and governed according to the Rules of 
Law; and cannot be diſinherited, or debarred of it by the known Laws.of 
the Kingdom, unleſs it be Judicium Parium, or per Legem terre, which 
my Lord Coke in his 2 It. fol 49 and 50. ſays, is by due Proceſs of Law, 
or lawful Trial in Courſe of Judicature, on neither of which is this Vote 
or Order founded. For though the Houle of Peers be a ſupreme Court 
of Record, yet every Vote there paſſed is not an AR of ſudicature, un- 
leſs the Proceedings in order to it had been judicial; which in this Caſe, 
] think, is pretty clear they were not: For the Defendant's Petition to 
be tried, being indicted of Felony, could give them no e ee, over 
his Peerage ; and as a Houſe of Peers, I take it, have no ſuch Power, un- 
leis the King, on a Petition, refers the Matter to them, which gives them 
a Juriſdiction, which before they had not. And this appears by the Lord 
Delaware's Caſe in the 11 Rep. And the Lord Willougblys and the Earl of 
Oxford's Caſe, in Jones's Rep. gb. and the other Precedents cited by my 
Brother Levinz of my Lord Abergavenny's, the Lord Purbect's, the Lord 
Fitzwalter's, * the Lord Berkly's, the Lady Obrian's, the Lady Freſcheivill's, 
and the Lady Felton's Caſes, which were all determined by the King's 
Reference on their Petitions to him in the Houſe of Peers: For the King, 
being the Fountain of Honour from whence all Dignities are derived (for 
none can be a Peer without the King's Creation, or his Conſent by Act 
of Parliament; for it is held in "ark Rep. 104. an Ordinance sf the 
Houſe of Lords cannot make a Peer), the King hath an Intereſt in the 
Perſon ſo dignified for his Council in Peace, and Defence in War, as ap- 
pears in the 7th Rep. 34, and 9 Rep. 49. And by reaſon of his great Truft 
and Confidence, the Honour cannot be taken from the Peer, or transfer- 
red by him, being an Incident inſeparable to him, without the King's 
Conſent ; 12 Rep. 28. 4 Int. 126. and by the Common Law, the King 
having a Prerogative to try his Cauſe in what Court he pleaſes, 4 fl. 17. 
when a Petition is exhibited to him for any Right the Subje pretends 
to, be it Peerage, or other Thing, the King may indorſe that Petition as 
he pleaſeth; which Indorſement the Party muſt purſue, for the Indorſe- 
ment is the Warrant, and gives the Juriſdiction: Standford's Prerogative 


738. Therefore without ſuch Reference, by Indorſement of a Petition, 
they can have no Juriſdiction ; for then puny might be taken away 


without the King's Conſent, which by Law I have proved it cannot be: 
And no Precedent hath been cited, nor I belieye can be found, where the 
Houſe of Lords did ever take on them to determine 1 4 of Peerage with- 


out fuch Reference on a Petition firſt made to the King, or did vote or 


adjudge a Man to have no Right to his Peerage, who petitioned to be 
tried by his Peers; are, where there is no Example, nor Precedent, it is 
a forceable Is gas that the Law will not bear it, for what never has 
been done ſhall be preſumed never could be done: I mufl agree that the 
Houſe af Peers have Juriſdiction over their .own Members in Matters of 
Privilege, Precedency, and for any other Thing relating to the Parlia- 
ment, which are to be determined Secundum Legem & Conſuctudinem. Par- 
liamenti, but not by the Common Law, 4 Int. 15, and 363. But over 
the Eſtates or Honours of their own Members, in which they have Free- 
holds and Inheritance, no Law, as I know, has given them bara. z nor 
made them any Judicature for that Purpoſe, they being to be determined 
and governed by the known Rules of the Common Law, Which is every 
Subject's ee kan and to which he is born inheritable; and by any 
other Law or Cuſtom, though the Houſe of Lords be the ſupreme Court 
of Record in the Kingdom, and its Juriſdictions, and the Methods 
of its Proceedings are aſcertained by that Law; and therefore though 
it were Ordered in the Lords Houſe, that thoſe who were ſent Juſtices 
to Ireland ſhould have no Excule; yet that being but an Order, was 
void to bind the Subject, 2 I. 47. And, I hope, it can be no Dimi- 
nution of the Power of that Honourable Houſe, whilſt I affirm they can 
do in that ſupreme Court no more than what by Law they may do; 

and if they exceed that Power by holding Plea, of which the Com- 
mon Law hath not given a Juriſdiction, what they do will be void, and 
of void Things all Perſons may take Advantage. And no ſuch Judg- 


I | ment 


® Sce theſe Caſes in a Book, entituled, Proceedings, Precedents, and Arguments on Claims and Controverſies about Baronies by Writ, and other Honours, Fol. Printed 1734. 
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ment, is Matter of Fact: then for the 
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of Proceedintr can bind any inferior Court from examining of 
[et een it 1 be void in 2 for ſuppoſe a Writ of Error was 
brought in the Houſe of Lords of a Judgment given in the Common-Pleas, 
as was attempted by the Biſhop of Norwich in Edward Third's Time, 
may fee in the 4 If. 31. and the Lords ſhould reverſe ſuch 


Joe it to be void, and iſſue an Execution on that Judgment, the Rever- 
ſal being void, no Writ of Error lying in Parliament of any ſuch Judg- 
ment? And if this be a Judgment or binding Order, which is ſet out in 
the Replication, that the Defendant hath no Right to the Title or Ho- 
nour of Earl of Banbury: One or both of theſe two things muſt be 


_ wfourht by it, viz. The Patent of Creation vacated and damned, or the 


Defendant,-or ſome under whom he derives his Deſcent to this Honour 


illegitimated, neither of which can be done by this Method of Proceed- 


ings in this ſupreme” Court on the Defendant's Petition to be tried: 
For the Letters Patent being a 3 at the Common Law, the 
Patentee is entituled to the thing thereby granted by Matter of Record, 
which cannot be vacated but by a Scire Fuciat at the Suit of the King, 
to which the Patentee may have his Anſwer, Dyer 198. For bur Law 
judgeth no Man before he be heard; and the Defendant, or any other 
of the Deſcendants in the Eſtate Taile to their Honour, cannot in this 
ſunimary way by a'Vote be baſtardized without a lawful Trial; which 
in general Baſtardy muſt be by Certificate of the Ordinary; or in parti- 
cular Baſtardy alledyed, it muſt be tried by Jury, 2 In. 99. Sir hoon 
Davies, Rep. 52. And no Man by the Law can by mL eans, unleſs by 
Act of Parliament, be made illegitimate after his Death, 1 1ſt. 244. 
and it would be of miſchievous Conſequence to the noble Peers, did they 
held their Honour in which they have Freeholds and Inheritances, 
fubje& to a Law differing from the known Laws of the Kingdom, which 
Law is, as Mr. Attorney phraſeth it, Inter arcana Imperit ; and not to 
be underſtood by inferior Courts of H/e/ftmin/ter-Hall, for then, I fear, 
they would have bet a dark Title to their Honours. And as it is the De- 
fendant's Turn at preſent, what Nobleman's Caſe it may be next to be 
voted no Peer, I know not; therefore it being the Intereſt and Title of 
every Peer to his Honour, which I here aſſert and maintain, I truſt I 
ſhall not offend againſt the Juriſdiction of that Houſe, in adjudging this 
Order void, and no Bar to the Defendant's Honour, being warranted fo to 
do by the ſupremeſt Power; viz. an Act of Parliament 55 Edw. III. which 
Enacts, That none be put out of his Franchiſes or Frecholds, unleſs 
he be duly brought in to Anſwer, and forejudged of the ſame by Courſe 
of Law ; and if any thing be done to the contrary, it ſhall be judged 
for none: And if the Peers enjoy their Honours under the Security of 
the ſame Laws they hold their Eſtates, as it is moſt evident wn do, 
then this Law has made the Proceedings void, unleſs it can be 

that the Houſe of Peers ſince this Act hath ſome Authority given them 
to warrant this Vote, which hath not yet been pretended to, other- 


| wiſe than by the Precedents cited by Mr. 3 to which I ſhall 


gn an Anſwer preſently ; and to ſay that the Demurrer is a Con- 
eſſion, that there is 4 Judgment Secundum Legem & 44 ee Parlia- 
menti, I never heard that a Demurrer was a Confeſſal of more than 
Matters of Fact well pleaded, and not of any Matters of Law in the 


e of the Court, and confeſſeth not the Law by it againſt him- 


elf, Plowd. 85. 5 Rep. 69. Burton's Caſe; and, I preſume, neither 
Mr. Attorney, nor Sollicitor, who made this Objection, do think that: 
Whether this be a judgment according to Law and Cuſtom of Parlia- 

| | ue cited by Mr. Attorney, 
of the Earl of Pembroſte, the Earl of Stafford the Earl of Torrington, aud 
the Lord Mohun's Caſes, which are all Petitions for Trial, fitting the 
Par jament, I think no Man who heard them can judge that they any 
ways warrant this Caſe or come up to it; for a Peer, indicted for Treaſon 
or Felony, can no ways wave his Trial by his Peers, 3 Inſt. 30. and 


| therefore if he be deſirous to be tried fitting the Parliament, altho' the 


Peers be during the Time of Parliament Judges of the Offence, 4 7nſt, 23. 
it is decent and uſual for him, to apply to them by Petition for ſuch 
Trial; but by it he doth not ſubmit his Title to Peerage to their Deter- 
mination ; for That, he aſſerts, he is entituled to by his Petition. Neither 
is the King, I think, bound by their Order, be it what it will, on ſuch 
Petition; for the King may chuſe whether he will appoint a High- Steward 
for the Trial, and without ſuch an Appointment the Offender cannot be 
tried, 2 Inſt. 31. And therefore till a De e be form'd, that on ſuch 
Petitions for Trial, the Petitioners have been voted no Peers, I cannot 
be of Opinion, that this Order or Judgment is Secundum Legem & Con- 
tation built on Uſages and 
Precedents ; and where there is no Precedent to be found, it may war- 
rantably be concluded, there is no ſuch Law or Cuſtom of Parliament. 
Then as to the Precedent of the Lord Mountjey's Caſe, cited by Mr. 
Attorney, relating to the Clauſe in his Patent for Precedency, who was 
created a Baron, 5 Iuſt. 3. Caſe, Pri. it is nothing to the Caſe before us; 
for it is plain, tho” 0 Eis by his Prerogative, at the Common Law, 
might give Precedency to his Subjects as he pleaſed, yet that Prerogative is 
now bound by the Stat of 31 H. VIII. Ca. 10. and if any Queſtion be moy'd 
in Parliament for the Privilege or Precedency of a Lord in Parliament, 
it is to be decided by the Lords in Parliament, and ſo it is expreſly re- 
ſolved in the 4 Inſt. 363. And for the Lord Preſton's Caſe, I know not 
how it comes to be made uſe of for a Precedent of determining Pecrage, 
who had no Creation under the Great Seal, nor ever was a Lord: His 
inſiſting on the pretended Patent, produced by him, being a high Miſde- 
meanor bordering on High-Treaſon ; for which he was ordered to be 
preſented as a Criminal, in a Courſe of Law; and for James Pizrcy's Caſe, 
it was a Caſe of Privilege, of which there is no Queſtion but their Lord- 


. ſhips have a Juriſdiction, his Petition being to the Place in the Houſe 


of Lords of the Earl of Northumberland, and ſubmitting to them his 
Pedigree, and Title by Deſcent to that Earldom, in order to re- 
ſtore him to that Place; and after ſeveral Trials at Law had againſt 
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kim, and the Matter determined in a Courſe of Law, on ſolemn Hear- 


ing at. the Bar of the Houſe on both Sides, on Depoſitions taken in 


the Cauſe, agitated in inferiour Courts, they voted him an Impoſtor“, 
which is very far from being a Precedent of their Lordſhips Original 
determining Right of Peerage, which are all the Precedents which have 
been cited, and unto which I truſt that I have given full Anſwer ; 
and therefore this Order, here pleaded, being without a Precedent, | am 
< Opinion, for the Reaſons I have given, that the Indictment ought to 
e abared. | | 1 | 
Holt, the Chief- Juſtice, held the Plea. good, the Defendant daving 
pleaded the Creation of the Lords his Anceſtors, and a plain Deſcen 


5 * 
under them: And for the Zarldom, that Banbury was averred to be in 


1 
” 


England, he ſaid, it was needleſs, the Creation being under the Great A tn 


Seal; the Great Seal of England being only peculiar to England, for 
thereby the King acts as King; and had the 9 651 been made before the 
Conqueſt of Jreland, without Doubt it had been a good Grant; and the © 


Conqueſt of Ireland cannot alter the Law of England; beſides, it would ZOPE 4 
be a foreign Conſtruction, to intend Banbury in Ireland; and a Plea ſhall 2 


* 


not be made bad by ſuch a Conſtruction. | 

And that the King doth grant Honours in Jreland, under the Great 
Seal of England, is by his abſolute Prerogative, and therefore there mult 
be Special Words in the Patent, to ſhew that it is an [r:/+þ Title; and 
Patents, as well as Acts of Parliament, extend not to Ireland, unleſs it be 
ſpecially named; but for England, they be without any ſuch meaning. 
And he ſaid, That before Edward the Third's Time, there were but 
Two Titles of Honour, Earls and Barons, and the latter were created 
by Writs, by being called to the Parliament; there were alſo Barons by 
Teaure, 5 þ after, in Richard the Second's Time; they came to. be 
created by Letters Patent, and it was anciently an Office of great 
Dignity, as alſo of Truſt, for the Defence of the Kingdom; and they 
were called Comites a Societate regis, 9 Rep. 49. and being an Office, 
might be intailed within the Statute de Donis, and they had formerly 
large Poſſeſſions; and for the Relief of an Earl, was 100 J. becauſe hs 
died ſeized De integro Comit'. 1 "uſe 83. But the Eſtate and Office is 
now vaniſhed, and nothing but the Dignity, or Title remains; and in 
theſe Letters Patent of Creation, in Henry the Eighth's Time, the Words 
to have Vaocem & Sedem in Parliamentis & Conſfiliis noſtris were added; but 
before that Time they were not put in theſe Letters Patent; but he 
became a perfect Peer by the Letters Patent without them: And as to 
the Objection, that. the Defendant had not pleaded that he was wnus 
Parium hufus Regni Anglia, he ſaid, the Plea was only pleaded as Miſnomer, 
in Abatement of his be ; and ail one with his Chriſtian Name, and he 
was to be named by it; but by this Plea he pleaded no Privilege of Parlia- 
ment, and therefore need not plead that he was unus Parium, 6 Rep. 53. 
8 Hen. VI. q, 10. nor to have concluded his Plea with verificare per Recor - 
dum, or had a Writ out of Chancery to certify the Truth of this Plea; 
the Book of 22 Aff. Pl. 24. he agreed it to be Law, but miſunderſtood ; 
for he had not in that Plea laid a Foundation in his Anceſtor's being 
made Lord; and produc'd a Writ to aſcertain that Matter of Record : 
There can be no Trial of it, nor Plea of Nul Tie! Record to it, But 
notwithſtanding the Matters of, Record are ſo aſcertained, yet the 
Matters of Fact alſo pleaded are iſſuable, and to be tried; and 'there- 
fore in the Letters Parent, being here pleaded, there can be no Iſſue 
taken of Earl, or not Karl, but only on the Matter of Fact here 
pleaded : So the Concluſion of the Plea with a Para?! ei verificare, is 
proper, and as it ought to conclude; and he held tne Replication 
ill, and that the Order of the Houſe of Lords therein pleaded, did 
no ways preclude the Defendant of his Title and Name of Honour ; 
and that for theſe Reaſons : Fit, Becauſe this Determination was not 
a Judgment, in the Court of Parliament, which conſiſts of King, Lords, 
aud Commons, 4 uſt. 1. Dyer, 60. Compton's Juriſd ctiom of (Courts, 1. 
And though the Judicial Power of this Court be exerciſed by the 
Lords Reply, yet the Writs of Error are returnable Coram Nobis, and the 
Judgment is always per Cur' Parliamenti ; but the Determination here 
is only by the Lords Spiritual and "Temporal, waich excludes the 
King; for where the King's Authority is not expreſſed, or implied, the 
King is excluded, and the Lords have a double Capacity; and by the 
Title of their Ordeis, we are to diſtinguiſh What Capacity they act 
by : When the Determination is by them, as Lords Spiritual and Tem- 
poral, they act as a Houſe; but when they act as Judges, and give 
Judgment, the Stile is, per Cur' Parliamenti, and their Journals are not 
the | Pons of Parliament, Hob. 110. Secondly, This, as to the Deter— 
mination of the Defendant's being an Earl, is as an Original Caufe, 
which the Houſe of Peers being the Dernier Reſort, have no Connuzance 
of ſuch Cauſes, being mixed with many Matters of Fact which the 
Houſe of Peers cannot try; and by Reaſon of their Supreme Jutiſdiction, 
are not to be troubled with; and therefore no Writ of Ertor lies in 
Parliament for an Error in Fact out of this Court, though it doth on all 
Judgments here for any Error in Law : But for any Error in Fact, 
in this Court, the Writ muſt be Coram Nobis, and we are to correct 
our own Judgments for ſuch Errors, which the Commons could nut 
their Judgment for Errors in Fact, by any ſuch Writ to be brought 
before them ; but the Writ of Error is to be brought into this Court; 
and he ſaid, he knew not any other Reaſon of the Difference, but the Dig 
nity and Supremacy of the Court of Parliament; that it was below thit 
Houſe to be troubled with Facts, and this leſſened not the Juriſdiction 
of the Lords, it being below their Juriſdiction to hold Plea of it; and 
ſhould _ try Cauſes Original, the Party againſt whom Sentence is given 
would loſe the Benefit of his Appeal; for from their Determination no 
Appeal or Review lies; and therefore in the Earl of Z7al-ificld's Caſe, 
it was held, that no Writ of Errror lay in Parliament, 'till he had firſt 
brought a Writ of Error in the Exchequer-Chamber; and this Caſe 
differs not from Common, the Dignity being created under the Great 
Seal, and the Deſcent of it directed by Rules of Law: And if the De- 


This James Piercy was a Trunk- maker in the Strand, and publiſh'd his Caſe and Pedigree in about 24 Pages in Folio: One of his Arguments to make you believe him 
a true Deſcendant of the Piercys, was, That he vas born with a Mole cn his Body (as otber of the Picreys had been) like a halſ-2oon. Vide his Cale, P. 10. The Creſcent 


being the Creſt of the Piercys, Earls of Northumberland. 
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fendant had been obſituRted in the Enjoyment of his Dignity; his Re- 
medy had been pens to the King, Bro by Thirdly, | 


in Parliament, containing the. Right of 
Tts, he was an Earl, and the Judgment is, 
J be p 


udgment mu 


There was no Plea dependin 
Earldom; for the Petition | 
that he bath no Title to the Honour; and every 
ve given Judgment for him, to have had the Earldom, and therefore 
could not by it have him out of it. Fourth, H 0 Judgment gi 
mat he be excluded from the Honour, only that the Petition be diſmiſled, 
which is only a diſcharging the Petitioner ; and every Suit muſt have. its 
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proper Judgment, 2 Car. 284. and ns Man's Inheritance was erer de- 
termined Secundum Legem e Confurtudinem Parliamenti. And m 
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Gregory, and my Brother Eyre,” being of the fame Opinidii;” Jus ese ginent 
| by the-whole Court was given 2 Sao Wo 6s CS JET | 


e 7 the Demand: And it is plain in this Caſe, they could not | And the Defendant remains untried to this Da: 
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| Sew , Report, Vol. . Pax. 509, 4 fe, Als Gre 


Reports, Pag. 297. GCGomberbach, Pag. 273. and © Shinner's Reports, 
Pag. 336, and 517.- where this Caſe is reported at large. 
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LVII. The Trial 
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of William Anderton, Printer, June 3, 1693, before the Lord Chief-Fuſtice 


Treby, Baron Powell, Sir John Fleet, Kut. Lord-Mayor, and Sir Salathiel Lovell, Kut. Ne- 


corder, at re Old-Baily, for High-Treaſon. 5 W. & M. 


1 
„ Say 4. 


. 


As Printed in the Seſſions- Paper of chat Time * 1 a 


7 as : 
* 


N Thurſday, June 1, 1693, in the Afternoon, William Anderton, 
0 Printer, was brought to the Bar, and an Indictment of High- 
2 Treaſon was read againſt him; for that he did Compoſe, Print, 
and Publiſh, Two Malicious, Scandalous, and Traitorous Libels. The 
Firſt entitled, - Remarks upon the 4% Confederaty, and late Revolution in 
England. The Second, entitled, A French Conqueſt, neither deſirable nor 
practicable. | | | | 


Aſter the Indictment was read, the Priſoner pleaded, Not Guilty; and 
the Court, upon his Requeſt, ordered him a Copy of the Pannel, and 
gave him till Satw day to prepare for his Trial: Accordingly on Saturday 
Mornings about Nine of the Clock, he was again brought to the Bar, and 
the Gentlemen that were ſummoned to appear to try the Iſſue were called 
over, and their Appearances recorded, and the Priſoner had Liberty to 
make his Exceptions, according to the Preſcription of Law, which he 
did, to the Number of Thirty-Five, being the full Number, &c. 


The Jurors ſworn, were theſe Gentlemen whoſe Names follow, viz. 


Criſpe Grainge, Thomas Ramidge, 
o/eph Bliſſet, Robert Longland, 
Toſepb Bowler, Ralph Hutchinſon, 
on Hynde, ohn Outing, 
chert Hinde, f# muel Freebody, 
Simon Smith, Mofes Colwell. 


Then the King's Counſel opened the Nature of the Matter of Fact con- 
tained in the Indictment, telling them, That the Offence that was con- 
tained in it was High- Treaſon in the higheſt Degree, viz. The compaſſing 

and deſigning the Death of the King and Queen ; and there muſt be ſome 
Overt-Act to diſcover the Intention of the Man; and that which made 
the Overt-Act in this Caſe, was in Compoſing, Printing, Publiſhing, 
and Diſperſing of Two Treaſonable Libels, as they had heard read to 
them; in which there was contained the rankeſt, vileſt, and moſt mali- 
cious T reaſons that ever could be imagined by any Man to be put into 
Paper; for he had no other Name for the King, but the Prince of Orange; 

d the Deſign of it was merely to incite all the King's Subjects to ſtir 

, and raiſe War and Rebellion againſt him, and to reſtore the late King 

ames. 

After which, the Evidence for the King were called and ſworn : 
The firſt of which was Mr. Robert Stephens, enge of the Preſs, who 
declared, That he had known the Priſoner for above theſe two Years to 
be an Offender againſt the Government, in Printing Seditious Libels, 
but never could tell where he worked, till on the ſecond Day of May 
laſt, ſpying Two Journeymen Printers, who he had miſſed from pub- 
lick-Printing-Houſes this Half-Year, he followed them, and ſaw them 

o exactly into the Houſe of one Skudamore, (where the Priſoner was 
ound), and where he ſuſpected they worked privately : So having got 
the Beadle, and another Perſon or two with him, to affiſt him, he went 
fo the Door, leaving the others a little Way off, to avoid any Suſpicion, 
e. When he came to the Door, he firſt aſked, What Lodgers they 
had; then turning his Head aſide, he ſaw the Priſoner's Mother in the 

| Yard, and ſhe well knowing Mr. Stephens, ſhe immediately cryed out, 

, Thieves, and came up to him, (her Daughter, the Priſoner's Wife, be- 
ing with her, fell upon him, and tore his Hair off his Head, crying out 
Marder ; at which Time the Priſoner came out of the Houſe, and fell 
upon him, and abuſed him in a very uncivil Manner, telling him, he 
ſcorned to be a Subject to Heot-Neſe. Then the Beadle and the other 
Perſon came to his Aſſiſtance, and took the Priſoner, but not without a 
great deal of Trouble. 

Mr. Stephens, and the others who were with him, made a particular 
Search, and in a Chamber, which the Landlady ſaid was the Priſoner's 
Lodgings, and that he went by the Name of Williams, and a Lapidary 
by Trade, and where he owned he had been aſleep. There they ſaw him 
Moving a Bed, which run upon Wheels, cloſe up againſt a Wall, which 

aye Suſpicion to Mr. Stephens to remove it ; which having done, there 
be found a Door which opened with a Latch, and entering a Room, 


to make their-own Obſervations on them. 


« Ruſſe 


— 


| 


| the Navy ; Another, An Hiſtorical Ramance upon 


there he found a Printing-Prefs, Letters, and all other Materials fit for 
the Trade; and ſearching further, he found, in an old Trunk, a great 
Quantity of Libels, and libellous Pamphlets, one entitled, A Caution to 
| the Wurs; A third, A 
Second Letter to the Lord Biſhop of Saliſbury ; and there was an Errato, 
and an c. found ſet in the Preſs, the very ſame that were in the Book, 
called Remarks upon the oy © pay and in the Chamber where he lay, 
there was a Deſk, (which Mr. Stephens. knew well to be the Priſoner's; 
becauſe he had ſeized it before) in which Deſk there was found the 
Two Libels, (as in the Beginning of the Trial) and divers others of 
the ſame Sort, which Deſk the Priſoner owned to be his. Theſe they 
ſeized and ſecured, having firſt put their private Marks upon the Libels, 
that they might know them to be the ſame, and conveyed them with the 
Priſoner to the Lord Chief- Juſtice Halt's Chamber in a Coach; and be- 
ing alighted at the Door, whilſt Mr. Stephens was looking Money to pay 
the Coachman, the Priſoner made his Eſcape through Serjaanti-Inn, but 
was ſoon overtaken by the Porter: He was examined by my Lord, and 
committed to Newgate for High- Treaſon ; this was fully and clearly 


proved againſt him on the King's Side, and the Libels were ſome Part of 


them read in Court, in which was found Abundance of baſe, vile, ſcanda- 
lous, and traitorous Expreſſions, enough to make any honeſt Englibhman 
to hate and abominate all ſuch traitorous, diſaffected Principles. That 
Libel, called 4 Caution to the Navy, which was taken in the Printing- 


| Room, was proved to be corrected by the Hand of the Priſoner; and 
thoſe Letters that were in the Form, upon which the Caution to the Navy 


was printed, was alſo proved to be printed with one and the ſame Letter 
and Character, &c. as the Libels he was indicted for. 
Then the Priſoner made his Defence, telling the Court, That the 
Matter that was given in Evidence againſt him, was not ſufficient to 
make it an Overt- Act, therefore could not be adjudged High-Treaſon, 
praying, That he might have Counſel allewed him to plead it, being a 
atter of Law. To which he was anſwered by the Court, That the 
Queſtion was, Whether he printed thoſe treaſonable Books? Which 
plainly appeared that he did, for they were all found (with the Prefs alſo) 
upon him, and his ſo printing of them was an Overt-Act in the Judg- 
ment of the Law ; therefore the Perſon ſo offending muſt be guilty of 


High-Treaſon ; deſiring him, if he had any Witnefles, to call them; ta 


which he replied, That he had none, but defired that he might have 
Leave to put the Jury in Mind of two or three Things, which in general 
was the Opinion of my Lord Coke, as to Matter of Law in this Caſe, 
who ſays, That it muft be done with the Intention of the Mind, and that it muſt 
be ſome Injury done to the King's Perſon, by buying a Gun, or Gunpowder, or 
Poiſon, or the like, before it can be accounted an Overt- Act; and there was no 
ſuch har proved againſt him. 

primitive 


aſſigned him, for there was no Matter of Law for them to plead to, and 
therefore deſired him not to give the Court any e Trouble. 


Adding, That it was the Opinion of the whole Court, that he had no 1 
Grounds for ſuch a Plea; but if he had any Thing to offer that might 


be any Ways advantageous to him, they would very patiently hear jt. 
Then the Lord Chicf- Juſtice Treby ſummed up the Evidence to the 

Gentlemen of the Jury, telling them what dangerous Conſequence ſuch 

treaſonable Libels were of; and that it was as great and malicous a Trea- 


ſon as ever could be imagined ; but eſpecially when conſidered to be done 


| 


The Trial of Anderton, as printed in the Seſſions-Paper, as alſo his Trial publiſhed by his Friends, are both here inſerted, for the Reader's Satisfaction, 


againſt ſo good a Prince, who had done ſo much for this Nation, with ſo 
great a Mind, and fo good an Intent. This was done only to exaſperate 
and to ſtir up Sedition and Rebellion amongſt us; therefore, if they did 
believe what the Witneſſes for the King had ſworn, to be ſufficient Evi- 
dence, that he printed the Libel, then they muſt find him guilty, other- 
wiſe acquit him. | | | 
Then the Jury having withdrawn for about Three Hours Time, they 
brought a Verdict, That the Priſoner, Mr, Milliam Anderton; was guilty 
of High-Treaſon t. | 


That Plunket ought to have 


and many more, cry for Vergeance, and ad- 


The 


To which the Court replied, That in 
imes,. before Printing was invented, Writing was found to. 
be an Overt-Act; and made High-Treafon ; therefore Printing was more 
manifeſtly an Overt-Act: And there was no Room for any Counſel to be 


and they left. 


+ The Autbor of a Letter concerning Sir William Whitlock's Bill for regulating of Trials in Caſes of Hieh-Treaſon, written 1693, Page r. favs; © What go : 
« is not afflited for the Death both of Ee and Raleigh? Can any Man that LE: our . An —— Fans was fairly d 0 +. good BEngli/man 
<< been tried twice ? Sidney executed upon Similitude of Hands, and one Witneſs ? Sir Thomas Armfrong without a Trial, before the Outlawry compelled his coming 
« in? Aten upon preſumptive Treaſon? And Anderton againſt the plain Senſe of ſo many Statutes? The Blood of theſe, 
« moniſh us to provide againſt ſuch. Extravagancies hereafter. Colledge and Corniſb call aloud for ſuch a Bill Had ſuch a Statute been in force, could the great Lord 
have died for only endeavouring to prevent the wild Attempts of others; and becauſe Sir Thomas Armſtrong had viewed the Guards? But it is needleſs to ſet down 
* the ſeveral Inſtanes in other Reigns, when the Trials under this afford but too pregnant Reaſons to conclude, the Judges very untoward Counſel for the Priſoner, and 
that Jurymen may be biaſſed by Piques and Animoſities; and alſo that well-meaning Men of a Jury ought to hear the Law ſtated by ſuch of the Robe as are not in the 
% Pay of the Crown; not only becauſe the Bench too often prevaricates, but becauſe the Priſoners are often wearied out, as the great Raleigh was, with the clamorous 
* Harangues of the King's Counſel, and ſo drop their Defence, when their Lungs (which are not ſo well breathed as thoſe of Pleaders) fail them.” 
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| What he had to ſay, why Sentence ſhould not paſs upon him acc 


| anda Miniſter his Friend, might come into the Cart, which was granted. 
| which brings on all other Crimes. 


| Body ſhould be de 


| ecuted, and the Cart thereupon drew away. 


| but being betrayed to 
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e Old Baily; for High-Treaſon, 


Tue laſt Day of che geffons he was brought to the Bar, js. | np who wiſely weighs what Advantage is $0 be made of every Priſoner, and 
Ache lait 1 | ing to | conſiders not . the Perſon himſelf, but the Intereſt he is engaged in, 
He read a Petition, wherein he defired the Court would pleaſe to and the Friends he may be ſuppoſed to have, thought too few Guineas were 
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low him Counſel to plead to a Point of Law 3 The Court told him, | offered ; and therefore ſtill kept off the Bail, endeavouririg to make a better 
there was no Matter of Law did ariſe, Then he deſired, that he might | Market; but while Things hung thus between the Ball and the Bail- 
havea longer Time than the reſt ; to which he was anſwered, That it was | maſter, on a ſudden. the Controverſy was ended by the coming of a freſh 
in the Fower of the Queen, and not in the Court. I | Warrant upon the former, which committed the Priſoner for High- 
H iday, June 16, 1693; he was executed. | 1 fy Treaſon. | | „ | 

Mr. Samuel Smith, the Ordinary, gives this Account of Mr. Anderton, | The Trial began Thur/day, June 1, but reſpited till the py, follow- 
in his Account of the Bebayiour of the Criminals  _ ing, (June 3,) that this Scene might be acted with the greater Solemnity z 

William Anderton, Printer, condemned for High-Treaſon, in compoſing, Mr. Anderton being brought to the Bar, was arraigned, and pizaded Not 

inting, publiſhing, and diſperſing malicious, ſcandalous, and traitorous | Guilty, and made it his Requeſt, That he might have a Copy of his Indict- 
Livels-: be Deſign of it being to incite the King's Subjects to War and | ment; but it would not be granted, The Crime laid to his Charge was, 
Rebellion againſt him, and to reſtore the late King James. He refuſed to 
come at any Time to the Ordinary; whereupon he went to the Chamber 
of the ſaid Anderton, and offered to pray with him, but he ſaid, That he bad 
Juch came te him, who gave him Con entment : And after a ſecond Offer to 
pray with him, he refuſed it. The Ordinary told him, That he ought to 


able Libels : The Firit entitled, Remarks upon the preſent Conſe- 
.  deracy and late Revolution in England: The Second, 4 French 
_ Conqueſt, neither diſirable nor practicable. 8 . 
The principal Evidence againſt the Priſoner was Robert Stephens, the 


take Care, that no Man might extenuate his high Crimes, nor flatter him Meſſenger of the Preſs, who made Oath, That coming to Scudamore's 


with falſe Hopes of Heaven, Men's Hearts being very prone to deceive Houſe, where the Priſoner lodped, and aſking what Lodgers they had, he 
themſelyes in that Reſpect ; upon which Anderton faid, Leave me to myſelf, ſaw the Priſoner's Mother in the Yard, who crying out Murder, the Pri 
I defire not to af rt ry follicited or exhorted by you. Upon this the Ordi- | ſoger came out of the Houſe, and fell upon him; and that at the Time of 
nary: withdrew himſelf. * | TX” Mr. Anderton's Apprehenſion, he did in Words diſown the Government, 
illiam Anderton, for ak x Shaq and John Dudley, for Clipping, and call'd King William Hook-Noſe, not ſubmitting himſelf : That he 
were drawn on a Sledge to Tyburn, and were firſt executed. The Right | took at the ſaid Houſe an old Trunk fill'd with ſeditious Papers and Pam- 
Worſhipful the Sheriffs being preſent, Anderton defired that his Brother, phiets, and that he had ſeen the Trunk formerly, and knew it to be Mr. 
* 9 i 8 ted. Anderton's, and that he alſo found a Deſk, and took out of the ſaid Deſk 
The Miniſter only prayed for him in the Office of Viſiting the Sick: Forty or Fifty of a fort of The Remarks, and French Conqueſt +, and that he 
When he had finiſhed, and went out of the Cart, the Ordinary exhorted ſa the Priſoner ſhove up a Bed, which run upon Wheels, behind which 


| Anderton and Dudley to beg of God, that they might be Examples of true vas . Door, which he open'd, and there found a Printing Preſs, Letters, 


Repentance, and to warn the People by their ſad 8 End, but they | and other Materials proper for that Trade; that he alſo found an Errata, 


did not; therefore the Ordinary commanding Silence, ſpoke thus: Be per- with an Ec. ſet in the Preſs, the — ſame which he believed were in 


ſuaded by the Sight of theſe dying Perſons, not to contrive any m_ the Book, called Remarks upon the preſent Confederacy. | 
againſt the Government of this Kingdom; God will bring it to ny ee | Hooper, the Beadle of Stationers-Hall, ſeconded the aforeſaid Teſtimony, 
in Juſtice puniſh it; and exhorted the People not to prophane the Sabbath, | as alſo the Conſtable and his Beadle; they alſo alledged Forty or Fifty 
which all Criminals bewail when me come to die publickly, as that Sin of the French Conqueſt to be there f. Beſides Stephens, the Conſtable, and 
nderton told the Spectators, that his | the Beadles, there were alſo Two Printers ſworn, viz. Roberts and 
Sentence was very hard and ſevere. I told him, that he had endeavoured Snowden, (a Diflenter, to whom Anderton was ſome Time an Apprentice) 
to overthrow the eſtabliſhed Government. He ſaid, that he forgave his the Subſtance of whoſe Evidence was, That they had ſeen the Charac- 


WE Judges. I replied, that they needed not his F orgiveneſs, for they were ſatis- ters in the Hall, together with the &c. and that they did believe it was 
We fied in their Conſciences that they had ated juſtly. Then L prayed with | the Letter that Linked that Book, (i. e. the Book — ſhewed in Court) 
W them, and they had a conſiderable Time to pray for themſelves, which | .._ 2 » That the two Books were printed with one and the ſame Letter 


they did fervently. Anderton's Carriage was with much Confidence. There | or Character |. Another Witneſs made Oath, That about three Quar- 


W was a Paper came to the Sheriff's Hand for the ſuſpending the quartering ters of a Vear before, he had fold the Priſoner Paper, by the Name of 


of Anderton. He thought it to be a Reprieve, which did much affect him | en ſon. 

with ere e to God; but underſtandin it was only that his dead The Priſoner, with a great deal of Calmneſs, and Clearneſs made ap- 
ivered to his Friends, he did not acknowledge that as f pear the Inſufficiency of the Evidence ; He peremptorily denied any ſuch 

any great Favour. After they had prayed for themſelves, the Ordinary Backs to have been there, as ſworn to, tho' he own'd the Deſk ; and he 

committed them to God's Mercy, with a ſhort Prayer at laſt : So praying | uſed an Argument to convince the Bench of the Truth of what he ſaid, 

again for themſelves, they gave a Sign, when they expected to be ex- 4... from the very Evidence given againſt him, viz. That the Deſk 


the Lord-Chief-FuſticeT reby, Mr. Fuſtice Powell, Sir John Fleet, Knight, into Court, for the Jury's Satisfaction; but this Requeſt was not com- 
Lord Mayor, and Sir Salathiel Lovel, Knight, Recorder of London. ply'd with, and the Matter put off, ſaying, The Number of Books was 
June 1, and 3, 1693, 5 Will. & Mar. for High-Treaſon *. only Matter of Suppoſal. But then from this falſe Suppoſition of the 


M. William Anderton knowing himſelf to be mortally hated by ſome | Proof of Matter of Fact, there aroſe Matter of Law, viz. Whether Print- 


Perſons, had abſconded for a conſiderable Time, as it had been the ing were Treaſon ? And in conſequence hereof, Whether it were with- 
hard Fortune of divers great and good Men to do in theſe difficult Times; in the Purview of the Statute of the 25 Edt. III.? To this, the Priſoner 

| Mr. Robert Stephens, Meſſenger of the Preſs, and his | defired he might have the Benefit of Counſel, and pleaded his Right to it, 
ſworn Enemy, he was apprehended on the ſecond of May, this preſent 1693; | urging not only the Privilege of every Engliſhman, but that it was the 
and Stephens, not content with his Perſon, plainly plundered the Houſe, car- Practice of all our Courts of Juſtice, and that no Man was denied Coun- 
rying away Goods to a conſiderable Value, which there was no colour of ſel where any Point of Law aroſe; and inſtanced in the Caſe of Sidney, and 
Law for him, or any Man elſe to ſeize; and this, I a might be one | others, to whom the Judges freely and readily aſſigned Counſel as to 
great Motive to make him ſwear ſo deſperately at the Trial, that he might Matter of Law, and own'd it to be their Right. But the Court peremp- 
take away a Man's Life, who otherwiſe might come upon him for robbing torily denied to him, what was (as the Learned in the Law tell me) never 
him of his Goods; the Booty ſecured, away he goes in Triumph with denied to any Man before, Counſel as to Matter of Law. Being thus 
his Priſoner, to my Lord-Chief-Juſtice Holt, where he railed againſt him thameleſly over-ruled, he was conſtrain'd to be his own Counſel, and de- 
in a very indecent Manner; the Judge was very 8 wy 2 little | livec'd in the following Plea. | 

to the Matter; but, upon the Accuſation, committe r. Anderton to * . 

Newgate, not Te High-Treaſon, as is Le eget 3 uo Judge _ th 3 Anderton's PLE A at the Old-Baily, 

e Law better, and, I believe, is not in himſelf ſo very forward to over-ſtrain N . : 9 

1 Whilſt de ſtood thus omitted for ele, he was bailable; H AVE a A; —. humbly to offer to your Lordſhi p's Conſidera- 

and accordingly very ſufficient Bail was offered for him; but Aaron Smith, tion, as to this indictment, 


* Taken chiefly from a Quarto Pamphlet, entitled, An Appeal of Murder, &c. wrote by Mr. Graſcomb, a Nonjuror. But Mr. Anderton was aſſiſted in his Defence by Mr. 
Thornbury, a Counſellor at Law, who, it's ſuppos d, drew his Plea, Petition, &c. | 


+ As to the latter of theſe, it is now certainly known that he had no Hand in it, and that it was printed at a Preſs which he never ſaw, and by Perſons with whom, for a 


long Time, he had no Communication : For the Government had at that Time in their Cuſtody thoſe Perſons, who knew when and where it was printed, and (as it was ſaid) 
had made a Diſcovery of all, perhaps, of more than they knew. The Papers of that Sort taken upon the Priſoner were ſent to him the Day before he was ſeized : And ſome 
have a vehement Suſpicion, that it being reſolved he ſhould be taken the next Day, thoſe Pamphlets were ſent before - hand, that ſomething might certainly be found upon 
him; but his Innocence in that Matter hath ſince been made evident to all the World, by an irrefragable Teſtimony ; for this September Seſſions at the Old-Baily, Price, in 
open Court, made Oath; That he, and the Priſoners then at the Bar, Necobolt and Butler, printed the French Conqueſt. ide of Murder, pag. 6. 

4 It is certain, there was not the fourth Part of fo many in the Ilonſe, which were ſent him the Day before, and which the Government itſelf now (if it did not then) well 
knows were not printed by him. And yet after all this Multitude they were content to fall to one of each, that they might be particularly ſworn to; and when Mr. Con/table 
was aſked, How he knew thoſe to be the Books, and was deſired by the Priſoner to read the Titles of thoſe Books whereof he accuſed him, truly it appear'd, that the 
Gentleman had been bred to no ſuch dangerous Things as Writing or Reading. Now could a more unqueſtionable Witneſs have been produced to printed Books, and their 
Titles, than a Man that cannot read ? But for a Help at a dead Litt, it was ſaid, That he had made his private Mark on the ſaid Books; but then it ought to be conlider'd, 
That his private Mark was made to the Two Books at the Lord-Chict-Juſtice Ho/t's Chamber, which Robin Stephens produced out of his Pocket, when the Priſoner was 
brought to be examined. Now what did his Mark, ſet on Two Books at the Lord-Chief-Juſtice's Chamber, which were all the while before in another Man's Cuſtody, 
fignify to prove that thoſe were'the Books, which were about four Hours before taken out of a Deſk in St. James's ? Robin Stephens might have produced what Books he 
pleaſed, and in all Likelihood, this Man would have ſet his private Mark on them; but if he would have been ſure, he ought to have ſet his private Mark at the Time of their 
being taken out of the Deſk. See Ar Appeal of Murder, Pag. 11 and 12. ; ; | 

Nou if this Evidence be true, it ought to have acquitted him; if it be falſe, it ought not to have hurt him, For the Government well knows where and by whom 
one of the Books was printed, and that it was not printed by Mr. Anderton, nor had he any manner of Hand in it, or any Communication at that Time with thoſe Printers; 
and if both the Books were printed with the ſame Letter or Character, then I think it is a pretty fair and clear Inference, That he printed neither of the ſaid Books, and 
conſequently ought, upon this Evidence, to have been diſcharged. But be the Matter true or falſe, what ſignifies believing in this Caſe? Is one Man to be hang'd for 
another's believing ? Malice is put to its Shifts, when without any Colour of legal Evidence it is forced to believe a Man out of his Life. But if ſuch Evidence as this 
ſhall be look'd on as good and ſatisfactory in Matter of Life, I think the whole Society of Printers are deeply concern'd in it, and that they are all in very dangerous Cir- 
cumſtances; for I am aſſured by a very underſtanding Printer, that there is not a Printing-Houſe in Town, but hath of the ſame ſort of Letter or Character, fo that upon 
ſuch an Oath as this, any or all the Printers of the Town might have been taken, and whom they thought fit hang'd. For there is none of them but had Characters as ſuit- 
able to the Book, as that which was ſworn to; and if it had been ſeized, and thus ſworn to, they were as liable to be hang'd as Anderton. At this Rate the Government 
need not give themſelves the Charge of a Meſſenger of the Preſs, nor the Trouble of ſuch frequent Searches; but as ſoon as any ſeditious or treaſonable Pamphlet comes 
abroad, it is but going to the next Printer's, and ſcizing his Letter, and having found ſome of the ſame Sort of Character, to get a Couple of Rattle-headed Fellows to 
wear it, and hang him; and thus they may pick and chuſe what Printers they pleaſe to hang. Was ever ſuch a wiſe Oath made by Two Printers? But Snowden was made 
Choice of, for his notoriouſly known Malice againſt the Priſoner, Sce An Appeal of Murder, P. 13 and 14. | 
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The Compoſing, Printing, and Publiſhing, Two malicious, treaſon-, 


: was ſmall, and not able to contain half ſo many Books as were ſworn to 
| The TRIAL of William Anderton, Printer, at the Old-Baily, before | be taken out of it; and for Proof, deſired that the Deſk might be brought 


o 
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1. As to the *compalting,. or ihagialn the Death of the King and 
Queen, my Lord Coke faith expreſsſy in Bis 3 off. P. 6. That its the 
very Rule of the Act, that 42us non farit Rewer, ui Mens fit Rea; and if 
the ſaid Act be not within the expreſs Words of the AQ, then by Force of 
a Clauſe hereafter, viz. It pur ceo que pluſers aiters ne, it cannot be ad 
HO ee until it be declared 'Treafon' in Parliament; which is 
the Remedy which the Law-makers have provided in that Caſe. 

2. As to the Levying War, hejays, p. 9. That n oc er 

ſpiring to levy War is no Treaſon ; for there mult be a * War in 
g Fitts, Pog. 10, he ſays, In citing the Lord Dyer's Caſe, in Sir V. Throg- 
mur tons, that during the Life of the Queen, viz. El. a Conſpiracy to 

levy War was High-Treaſon, tho no War levied: But when win? on 

«nd Burton, and others, were indicted of High Treaſon, for conſpiring 
to make War, it was reſolved by all the Judges, that it was no Treaſon 

within the 25 Ed. III. for the Words in this Law are Leis Guerre: An 

actual Rebellion, or Inſurrection, is a lexying War within this Act; as 
if any with Strength and Weapons invaſive and defenſive; doth hold and 
defend a Caſtle or Fort againſt the King and his Power ; that is levying 

War within this Statutee. „en FRG | 

3. Adhering to the Enemies of the King and Queen. This, my Lord, 


in the ſame p. 10. he likewiſe explains; viz. in giving Aid and Comfort 


to the King's Enemies within the Realm, or without, Delivery or Sur- 
render of the King's Caſtles, or Forts, by the King's Captains thereof, to 
the King's Enemies within the Realm, or without, for Reward. This, 
fays he, is adhering to the King's Enemies, and declared Treaſon by this 
Act: And for this, my Lord, he cites ſeveral acknowledged Authorities 
and Acts of Parliament. : | 


4. As to the Proof of theſe, or any of theſe Particulars, the ſaid Lord 


Che, p. 12. explaining this Branch of the Statute, Et de ceo provablement 
t attaint per overt Fait per gens de lour Condition, faith thus; which, Gen- 
tlemen of the Jury, I beg of you take particular Notice of, In this 
Branch, faith he, four Things are to be obſerved ; but I ſhall only take 
Notice of three, firſt, this Word Provablement, probably, i. e. upon direct 
nd manifeſt Proof, not upon conjectural Preſumptions, or Inferences, or 
Strains of Wit; but upon good and ſufficient Proof, And herein the 
Adverb, Provablement, probably, hath a great Force, and ſignifieth a di- 
rect and plain Proof; which Word, the King, Lords and Commons in 
Parliament did uſe, for that the Offence was fo heinous, and was fo 
heavily and ſo ſeverely puniſhed, as none other the like; and therefore 
the Offender [muſt probably be attainted ; which Words are as forceable 
as upon direct and manifeſt Proof. Note, faith he, The World is not Pre- 
bably, for the C:mmune Argumentum might have ſerved ; but the Word is 
Provably be attainted : And pag. 26, he tells us, That Two Witneſſes 
are required, and I remember, ſaith he, no Authority in our Books to the 
contrary ; and the Common Law herein is grounded upon the Law of 
God, expreſt both in the Old Teſtament and the New. In ore durrum 
aut trium Teſtium peribit qui interficietur. Nemo occtdatur uno contra ſe dicente 
Teftimonium, M. Bra. Forteſ. 1 E. VI. 5 E. VI. 11. Secondly, This 
Word Attaint, neceſſarily implieth that he be proceeded with, and at- 
tainted according to the due Courſe and Proceedings of Law, and not by 
abſolute Power, or by other Means, as in former Times hath been uſed. 
Thirdly, Per Overi Fait, per apertum Faftum. This, ſaith be, doth alſo 
ſtrengthen the former Expoſition of the Word Provablement, that it muſt | 
be provably by an open Act, which muſt be manifeſtly proved; and this 
manifeſt Proof he thus explains: As if, ſaith he, divers do conſpire the 
Death of the King, the Manner how, and thereupon provide Weapons, 
Powder, Poiſon, Aſſays with Harneſs, or fending Letters to put this their 
Conſpiracy in Execution. Theſe, Gentlemen of the Fury, are the Expoſi- 
tions of the unexceptionable Lord Cote, whoſe Authority I the rather 
choſe to rely on, becauſe his Learning in the Law, and his Veracity in 
the Delivery of his Opinion, is univerſally acknowledged. 

5. As to the Fact alledged in this Indictment, which is to prove the 
aforeſaid Crime, or otherwiſe the whole Indictment falls to the Ground; 
and that, my Lord, is Printing. Now the Queſtion is, my Lord, Whe- 
ther Printing, as ſuch, can be conſtrued to be within the Purview of this 
Statute? And I humbly conceive not; becauſe the Statute of x Mary en- 
acts, That no Act, Deed, or Offence, being by Act of Parliament, or 
Statute made Treaſon, Petit-Treaſon, or Miſpriſion of Treaſon, by 
Words, Writing, Ciphering, Deeds, or otherwiſe whatſoever, ſhall be 
taken, had, deemed, or adjudged to be High-Treaſon, Petit-Treaſon, or 
Miſpriſion of Treaſon, but only ſuch as be declar'd and expreſſed to be 
Treaſon, Petit-Treaſon, or Miſpriſion of Treaſon, in, or by the Act of 
Parliament made in the 25th Year of the Reign of the Moſt Noble King 
of famous Memory, King Edward the Third, or any other Declaration, 
or Matter, to the contrary in any wiſe notwithſtanding. Now, my Lord, 
the World well knows, that Printing was not practiſed in England till ſe- 
veral hundred Years after the making of this Statute of 25 E. III. and 
therefore impoſſible to be expreſs'd, and conſequently not Treaſon. And 
it is likewiſe well known, that Printing was in Uſe in England long be- 
fore the Reign of Queen Mary, and yet this Statute poſitively excepts it, 
as not being mentioned in that of 25 E. III. And my Lord Cole, p. 23. 
ſays, That before this Act of 1 Mary, ſo many Treaſons had been made, 
and declar'd by Parliament, ſince that of 25 E. III. ſome in particular, 
ſome in genera), and in ſuch ſort penn'd, that notonly the Ignorant, but 
the Learned were many times trapt and ſnared, and Treaſons made in 
one King's Reign were abrogated in another. So that the Miſchief be- 
fore 25 K. III. of the Uncertainty what was Treaſon, and what not, be- 
came fo frequent and dangerous, that the ſafeſt and ſureſt Remedy was 
by this excellent Act of 1 fry, to abrogate and repeal all but ſuch as 
are ſpecified and expreſſed in this Statute of 25 E. III. By which Law, 
ſays he, the Saf-ty of the King and his Subjects is wiſely and ſufficiently 
provided for in ſuch Certainty, as nihil relictum eft arbitrio Fudicis, And 
P. 21. explaining the Words, Semblable Treaſon, he ſays, In this Caſe 
the Judge ſhall not judge a fmili, or by Equity, Argument, or Inference 
of any Treaſon, g 
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| fied, or particularis'd 1 And, my 


igh, or Petit, for no like Caſe ſhall be adjudged | 
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Anderton, Printer, 8 W.&M. (68) 
| Treafon, Hiph, or Perit, nor no other Caſe, though of as high, 
higher A Half be adhudged Freaſon, High, or Petit, *as a 
in the Gast of Farricide. And p. 22. explaining this Branch; Sue 19. 
ſpecific pura > This Word Jpecifie, ſaith be, is to be ſpecially obſetv- 
ed; for it is as much as to fay, particularis'd or ſet down particularly, 
ſo as nothing is left to the Conſtruction bs if it de not ſpect 
; CS I 
this Rapture, A ha mautary for Ju to fly to, that no Nod, 
and Rude of bit Fd „ ao © 7 Po againſt Lato And if 
that the Conſtruction, by Arguments a ſfmili, or a minori ad majus, hat 
been left to the Judges, the Miſchief before this Statute would have re- 
mained; viz. Diverſity of Opinions, what ought to be adjudged Trea- 
ſon, which this Statute hath taken away by expreſs Words. And the 
Statute, 1 Mary, doth repeal all Freaſon, Qt. but only ſuch as be de- 
clar'd and expreſsd in this Act of 25 E. III. wherein this Word, Expreſſed, 
is to be obſerved. And again, my Lord, on the Branch, Tangue per 
D' evant l. Roy & fon Parliament. By this, ſaith he, it is apparent, that 
any like Cafe, or other Caſe, ought to be declared by the whole, Parlia- 
ment; and ſo it was done by the whole Parliament in 3 R. II. and many 
other Acts of Parliament. Nay, p. 24, he ſays, that no former Judg- 
ment, Attainder, Precedent, Reſolution, or Opinion of Judges, or Juſ- 
tice, of High- Treaſon, - Petit-Treafon, or Miſpriſion of Treaſon, other 
than ſuch as are ſpecified, and expreſs'd in the ſaid Act of 25 E. III. are 
to be followed, or drawn to Example; for the Words are direct and 
plain, that no Act, Deed, or Offence, &c. ſhall be taken, had, deemed, 
or adjudged to be Treaſon, Petit-Treafon, or Miſpriſion of "Treaſon, but 
only fuch as be declared and expreſs'd in the ſaid Act of 25 E. III. any 
AQ, Statute, Declaration, or Matter to the contrary notwithſtanding. 
But now, my Lord, to come a little nearer to the Matter: How can 
bare Printing be deemed in Law an Overt-A& of compaſſing, or ima- 
gining the King's Death? (Which is the Treaſon alledg'd,) when tis ſo 
far from neceſſarily proving it, that it is ten times more natural to ſup- 
poſe that the Printer (whoever he be) prints for his Gain in his Way 
of Buſineſs, than out of any intendedly treaſonable Deſign. Beſides, 
in Treaſon Books, the Law ever look'd feverely after the Author, or Pro- 
curer, but very little, or not at all regarded the Printer as ſuch, being 
look'd on in Law as a mere Mechanick, till the Statute 13 and 14 Car. II. 


* 


c. 33. which makes it an Offence, and allows the Puniſhment, which is 


for the firſt Offence, Diſability for following the Trade for three Years; 


and for the ſecond, a perpetual Diſability and a Fine, Impriſonment, or 


other corporal Puniſhment, not extending to Life or Limb. My 


Lord, the wh Stile of the Act is, An AF for preventing Abuſes in Print- 


ing Seditious, Treaſonable, and Unlicenſed Books and Pamphlets, and for Re- 
gulating of Printing, and Printing-Preſſes ; which plainly ſhews, that the 
Government was at a Loſs how to puniſh Printing, as ſuch, before; 
which the Government could not have been at, if the Printer had ſtood 
chargeable before, for Matters and Things contained in the Books and 
Pamphlets he printed. Nay, my Lord, the very Statute of 13 Car. II. 
c. 1. which made ſeveral Things Treaſon during his Life, did not, as I 
conceive, extend to the Printer, but to ſuch as ſhould procure to be print- 
ed the Treaſons therein contained. I have but one Thing more, my 
Lord, to urge upon the Matter, and that is the Caſe of Agernoon Sidney. 


In ſhort, he acquitted himſelf fo well, that all indifferent Perſons were 
abundantly ſatisfied, and yet it proved to no more Purpoſe than a 7/all- 
3 N | 

In ſumming up the Evidence, two or three old, muſty, impertinent 
Precedents were brought in, which had not ſeen the Sun for many Ages, 
the Chief of which was that of Sir John Oldeaſtle, Lord Cobham, and he 
might as well have urged the Caſe of the Man in the Moon: For what was 
my Lord Cobham's Caſe to Printing? That famous Ficklevite lived in the 
Reign of Richard the Second, ſome Scores of Years before Printing was 
thought on, which came not into England till the Reign of Henry the Se- 
venth ; and the Priſoner had very well obſerved, That what is not expreſ- 
ſed in the Statute 25 Eadto. III. (and it is impoſſible Printing ſhould be ex- 
preſſed there,) is barr'd from being any ways adjudged, or interpreted 
Treaſon, by the Statute, 1 Mary. In ſhort, in ſumming up the Evi- 
dence to the Jury, every thing was aggravated to the utmoſt, every little 
Punctilio was made uſe of, which was thought might be any thing ſer- 
viceable to beget in the Jury an hard Opinion of the Priſoner ; the Bed 
with Wheels was not let alone; every little Trifle was fetched in, with 
all the witty Malice imaginable ; nay, the very Soul of the Man was 
looked into, and the Jury told what was within him; he was an ill- mind- 
ed Man, a diſaffected Perſon ; he was no Lover of the Government; and 
that Printing was an Overt- Af : So the Jury were ſent out to conſider of 
their Verdict. | . 

After two Hours Debate, the greater Part of the Jury became very well 
inclined to have found Net Guiliy; but there was one amongit them who 
loved Mifchief, and he was for hanging Men for being Jacobites, not for 
being Guilty: And being ſince told of the Severity of their Verdict, he 
readily acknowledged, That the Evidence did not amount s the Proof of the 
Fact; but, ſaith he, I hat of that? I believed he was guilty, and I will hang 
a hundred of them for half fo much Evidence. | 

When the Jury appeared, the Queſtion was aſked, Hhether they were 
agreed of - their Verdict? A zealous Man anſwered, No, Whereat the 
Court frowned, and ſhewed themſelves much diſpleaſed, when the Fore- 
man of the Jury, (deſirous that all Men may have fair Play for their 
Lives) put this Queſtion to the Bench, J//hether the having thoſe Things ly 
him, without making any further Uſe ibem, did aſfect the Priſoner as to Life ? 
Now this Queſtion was very pertinent, though nothing pleaſing; but 
after ſome frowning and pouting, the Court anſwered, No, But that 
was not their Buſineſs, they were to find it Printing, and that was a ſuf- 
ficient Overt-Act. 

Some of the Jurymen, by way of Complaint, ſaid thus: My Lord, 


our Foreman is of Opinion, this Fact is nat proved, Court, IFhether it be proved 
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in the mean Time the Priſoner, that he might either 
6 leave thoſe who fought his Blood without Excuſe, had a Petition drawn 


| To the Right Honourable Sir John Fleet, Lord Mayor of the City of London, 


Ef 
from Error, and the beſt of Men are always readieſt to confels it). 


not ſo much as by One Witneſs, given of his 


Hs  -: S@&wwoih 
eee 
„e ee enghe t ie detertnine 3 the dare finding the Bess in bis Cuſtody 
— — be-Treafan ; but the Caſe is, Gentlemen, bere ir a Man that has a 


| is 7 Leeks; and &c: jo that be'muſt needs print the Treaſon. 


o his a Juryman anſwered, 7h a ven Aron Preſumption, my Tord. 
And then Baron Powell clenched the Nail with this grave Saying, A vio- 
ö ion it 6s much as if d Aan had been there and done it ar | 
Theſe Anſwers being returned to the Queſtions, the Jury were ſent 
back again, where almoſt three Hours more were ſpent in debating the 
Matter, before they could came to a Concluſion, and then complied, and 
brought in the Priſoner Guiliy. The Court told them, That they had done like 
Bone fi and good Men, and bad brought in a Verdict agreeable to their Buidence*, 
Sentence according. to Courſe, was put off to the laſt 27 of the Seſſions; 
ave his Life, or 


and delivered, which is as ſolloweth: pea 147 24 


- and the reft of the Commiſſioners, for the Gael- Deli uery of Newgate, 
The bum bis Petition of William Anderton, a convidted Priſaner in Newgate, 


T THAT whereas your Petitioner has been by the Jury found Guilty | 
1 


of Printing the Books laid in the Indictment, and thereby is con- 


| « cluded from queſtioning the legal Evidence they had for it, though 


« your Petitioner humbly appeals to your Lordſhips Obſervations and 
46 1 whether all that was ſworn, came up to more than bare 
« circumſtantial Evidence of his bare Printing them; which in Caſes 
« of Treaſon, as your Petitioner is informed, has never been allowed. 
« And whereas your Petitioner was adviſed, That bare Printing theſe 
« Books (admitting the ſame was proved), could not by the Laws be 
&« conſtrued as an Overt-AR of Treaſon in the bare Printer; and your 
« Petitioner requeſted the Court again and again, That this Matter might 
* be argued by his Counſel, which the Court were pleaſed not to permit. 
« Your Petitioner yet, notwithſtanding, not doubting of your Lordſhips 


* Inclinations, not only to do him all Juſtice, but to ſhew him all the 
„Mercy and Favour you can, that may conſiſt with your Lordſhips Juſ- 
e tice; and humbly conceiving, That this Court, by further conſidering 


1 * Je Petitioner's Caſe, may, even yet, be capable of relieving your 
© CC 


etitioner, eſpecially, if, upon hearing what 7 Petitioner can ay, 
« your Lordſhips ſhall be ſatisfied, That your Petitioner happened to be 
Convifted through any Error or Miſtake (as no Man was ever exempt 


« Your Petitioner therefore humbly beſeecheth your Lordſhips Patience, 


| «© ſeriouſly to read and conſider ſome few (of many) Reaſons which your 
| «© Petitioner hath heard from others, which he herein has ſet down as 


« briefly as he can, as followeth: Fir/?, They lay down, that the I rea- 
« ſon laid in the Indictment, being that of the Intent of the Heart, (ex- 


W < preſſed in the Statute, r and imagining the King's Death,) 
|- <6 requires by Law two 
| «© Tnference, and that both theſe muſt be plain: That of Fact, (called the 


roofs, the one of the Fact, the other of the 


« Overt-Act), muſt be proved by direct and poſitive Evidence by two 
« Witnefles at 1 — not by Circumſtantials only (as this of Print- 
« ing was againſt your Petitioner, there being no N Proof at all, 
rinting either of the 
« Books laid in the Indictment). And then that of Fact being thus 
4c proved, muſt by Neceſſity of Inference as P and certainly prove, 
« That the Party in doing ſuch Overt-Act, could intend, or imagine 
c thereby nothing leſs than the King's Death: And if either of theſe 
« Proofs fall fhort of ſuch neceſſary Certainty, ſuch Indictment muſt fail, 
« the Law, for great Reaſons, regarding only ſuch plain and direct Proofs 
« in theſe great Charges. | 
«© Now, can a Printer, guatenus, only the Printer of theſe Books, be 
« thereby inferred to aſſent to, and approve of the Matters and Things 
« contain'd in theſe Books, and that neceſſarily too, guatenus, the Prin- 
« ter? By the ſame legal Logick, every Printer may be proved to have 
« in his Heart, and approve of all the Opinions, Notions, and Imagina- 
« tions contained in all the Books he ever Printed: For a Quatenus ad 
« omne valet Conſequentia. | 
<« *Tis true, (ſay they), Writing and Speaking have, in ſome Inſtan- 
« ces, been accounted as Overt-Acts, and there might be good Reaſon 


| © for it, as a Man expreſſing his own Mind by his own Writing, and by 


« his own Words, which, according to the Manner of his Writing, or 
Speaking, may evidently appear to come from his own Heart: And your 
&« Petitioner doth not doubt, but that the Writing a Book, as in Cardi- 
nal Poole's Caſe, and the Signing the Warrant for the Execution of 
King Charles the Firſt, as in the Caſe of the Regicides, which Caſes 
«© were urged by ſome of the Court againſt your Petitioner, were ſuffi- 
% cient Overt-Acts, to prove the compaſſing and imagining the King's 
„ Death. But can theſe Inſtances be any thing to the Caſe of a Printer, 
<*. whoſe Buſineſs it is, as a Printer only, to print the Thoughts of others, 
being accounted in Law only as a mere Mechanick, and whoſe End 
* thereby is to get Money for his Work? And for further Reaſon in this 
Matter, they obſerve, That as it doth not appear that bare Printing 
vas ever pretended to be an Overt-Act within Stat. 25. Ediu. III. fo 
<*< when the Parliament of 13 Car. II. carried up Treaſon to the higheſt, 
for the Preſervation of the King's Perſon during his Life, and (among 
other Things) particulzrly therein took Notice of Printing, yet would 
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* they ges thereby lay ſo great a Penalty upon the Printers, as, no Doubt, 
Unres 


— 


conſidering the ſohableneſs of compriſing ſuch Tools and Me- 
« chanicks, within an Act intended for Perſons of higher Deſigns: But 
<« this Parliament kept the Printers in their Remembrance, as intending 
| «© tg conſider them by themſelves in another AR, as they very ſoon after 


jos: || did; for the ſame Parliament, in 13 and 14 Car. II. made an Act, which 


they ſtile, „ 42 for preventing Abuſes in Printing Seditious, Treaſon- 


able, and Untrcenſed Books and Pamphlets, and for regulating Printing and 


[<< Preſſes ; and therein, as they fix them their Rules and Bounds, fo they 
e altot them their Puniſhment: Which, for the firſt Offence, is Diſabi- 
; ©. lity: for three Years ; and for the ſecond, perpetual Diſability, Fine, 
e Impriſonment, or other Corporal Puniſhment, at Diſcretion, 


3 Wherefore, the Premiſes thoroughly weighed and conſidered, your 
_ , 4. Petitioner humbly implores your Lordſhips, That, in Favour 


o 
* * . * 
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of Life, in a new and extraordinary Caſe, and that too, of High 
. © Treaſon, your Lordſhips would be pleaſed to extend ſo much 
Mercy to your Petitioner, as to fuſpend your Judgment, and 
% pronouncing- Sentence upon him, until your Lordſhips ſhall 
«& fare leard what can be further offered by Counſel on his Behalf. 


_ Aud yaur Petitioner ſhall ever pray, &c.“ 


This Petition ſpeaks for itſelf: When the laſt Day of the Seſſions came, 
and the Priſoner was aſked in Courſe what he had to ſay, Why Sentence 
ſhould not be paſſed upon him? He deſired that his Petition might be 
read ; but the Court not being willing to take Notice of the Knowledge 
of any ſuch Petition, thereby to elude his Requeſt, he' foreſeeing it, had 
provided one ready, and offered it to be read, but no Man daring to take 
and read it, he took the Freedom to read it himſelf, and then offered theſe 
Things further in Arreſt of Judgment, : Tis 


Un Plea in Arreſt of Judgment. 
My Lord, In Arreſt of Judgment, I haye theſe Things humbly to 


move: 
| I. Whether if a Jury, not being competent Judges of the Matter of 
Fact whereof they are to judge, and bring in their Verdict againſt the 
Defendant contrary to Law; I ſay, whether Judgment ought to paſs up- 
on the Defendant becauſe of that Verdict ? 5 Ry 
2. Whether if a Judge (who is Counſel for the Defendant, and there- 
fore indiſpenſibly bound to take particular Cognizance of what the Defen- 
dant urgeth in his own Bebalf, as well as what is alledged againſt him), 
in fumming up the Evidence, doth omit (out of Forget vineſs, or other- 
wiſe) the only material Point upon which the whole Indictment is found- 
ed, and which the Defendant ſo much urged in his own Behalf; and alſo 
which inevitably led the Jury into this Miſtake of their Verdict; whether, 
I ſay, this be not ſufficient to ſtay Judgment ? 
3- Whether any Judge, &c. can conſtrue Printing to be a ſufficient 
| Overt-A&, till it be ſo declared by Parliament ? | 
4. Whether the Stat. of 13 Car. II. does not plainly intimate the con- 
trary? And likewiſe the 13 and 14 Car. II. lately revived ? 


The Priſoner did make it his humble and laſt Requeſt, That theſe Things 
being Matter of Law, he might be allowed Counſel to plead them, or any other 
Matter of Law, in his Caſe. And he back'd his Requeſt with this modeſt 
| Reaſon, That being Matter of Law, he thought the Satisfaction of the Fudge's 

Conſcience concerned in it, as well as his Liſe; but if his Counſel could be 
ſatisfied, or fairly over-ruled in it, he would acquieſce without more ado. 

The Matter now lay wholly before the City Recorder, Sir Salathiel 
Lovell, who after a Flouriſh or two of empty Rhetorick, procceded to pro- 
nounce that dreadful Sentence, which the Law allots to Treaſon; to have 
the Heart and Bowels torn out, and burnt, and the Body diſmembered, 
and the Quarters ſet up, or diſpoſed as Authority orders. 

Whilſt Mr. Anderton was preparing for his Death, his Friends were 
ſtruggling for his Life : He had many Friends upon the Account of his 
known Ability, Induſtry, and Integrity; others were taken with his 
manly Behaviour, and clear pleading upon his Trial; and many more were 

forward to move in his Caſe, in Pity, or Indignation, at his Uſage. 

The Queen {as ſtill upon Occaſion it was anſwered) could do not- 
thing without the Council, nor the Council without the Queen ; if the 
Council was inet, the Queen was not there, or if ſhe was there, there 
wanted ſuch and ſuch of the Council, without whom nothing could be 
done; and thus Things at every Turn were ſhuffled off; but where the 
Danger is imminent, and Time ſhort, Perſons are willing to watch hard, 
and look out ſharp. Taking this Courſe, his diſconſolate Wife had at 
Jaſt ſo fairly ſet the Council, that it was thought they could not avoid 
| piving her a direct Anſwer; for though they were reſolved he ſhould not 

ive, yet (the Matter being ſo warmly debated amongſt all Sorts of Per- 
ſons) they were not willing to ſay peremptorily he ſhould die. To put 
her by now, this Artifice ſerved effectually; a Nur of Waiters attend- 
ing about the Council-Chamber, fell foul upon the poor Woman in no 
very courtly Language, reproaching and reviling her, That ſhe did not 
bring her Huſband to Confeſſion: In, ſhort they fo teazed and plagued 
her, that they drove her away. | 

From the Time of his Commitment, to the very Moment of his Death, 
he was of a very even and ſweet Behaviour, being modeſtly coura- 
geous; chearful without Lightneſs; and devout without Oſtentation. 
He made it his particular Requeſt, that ſome Miniſter, or Miniſters, 


For Anderton, who is the laſt that ſince the Revolution hath been Executed for High-Treaſon of this Kind, there needeth no more to ſhew both the Perjury of the 


** Witneſſes that ſwore againſt him, and the Severity and Haſtineſs of his Conviction and Condemnation, than 


that a Perſon arraign'd, and condemned fince at the 


** ſame Place, hath openly confeſs'd and avow'd; that he Printed and Publiſhed the Book, for which Poor Anderton was Caſt and Exccuted. Nor is it for the Credit of thoſe 


60 


5 that ſate as Judges, or were upon the Jury, that ſo infamous a Fellow as Stephens was the Principal Witneſs at the Trial, and the Perſon upon whoſe Teſtimony eſpe- 
cially the arraigned was caſt : For, beſides his being univerfally known for a Raſcul, that will be purchas'd to perpetrate any Villany, provided he may find Impunity in 


[4 . * * 4 * ” ” ” » „ 0 . . * . 
** doing it, his whole Behaviour at that Time, when he gave his Evidence, was ſo exceſſive rude and rancorous towards the Priſoner, as might give any indifferent Man a 


* juſt Cauſe to believe, that he was provok'd by Malice, or ſway'd by Command, and encourag'd by Reward, to what he did.” 
John Holt, Kat. Lord-Chief-Tiflice of the King's-Bench, occaſioned by the Noiſe of a Plot. The Second Edition, 1694. Page & and 9. 
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wee a Letter to the Right Honnurable Sir 


would 


„„ :: 
82 and perform ſuch. other Offices as in ſuch Caſe as his did belong 
to that Function, which, except one Day in the Week, was duly obſerved; 
and ſometimes oftner ; for when any Clergy. game .accidencally to viſtt 

him, af they did negleR to offer, he commonly requelted/ them to pray 
th him. He gave. little or no Entertainment to any Hopes of Life, as 
being ſenſible. that it was rather Malice, than Matter + wy him ; and 
that a, Crime may be pardoned, but Malice is not to be fatisfied without 
the Deſtrution'of its nemy, if he once come in its Power. He often ex- 
preſſed a great Satisfaction in the Cauſe for which he ſuffered, ſaying, 
That it min;ftered to him bath Comfort.and Courage, and that he doubted not but 
that God would arquit whom the Court bad condemned. As to the Ordinary 
(Mr. Smith), he indeed, in Point of Conſcience, refuſed to communicate 
with him, yet mildly and modeſtly telling him, that he was defirous 
to give him no Trouble, and reque the | | 
concern himſelf with him, or about him; at which Mr. Smith fell into 
ſuch an unſeemly intemperate'Fit of Rage, that he reviled the Priſoner 
with bitter Words, and very generouſly damned both him, and all the 
_ Miniſters that came at him, to Hell: But he took it patiently, and re- 
turned not the leaſt Word that might ſeem to ſound: harſhly. As his Wife 
once laid her Hands on his Fetters, and wept, he intreated her to forbear, 
ſaying, He was 1:ſ5 than a Man that tould not bear that; but that her Tears 
were more grievous to him than his Fetters : Another Time, as he was 6 
ing a Link on the Chair, thereby to eaſe himſelf ſomewhat from 
Weight of his Fetters, and perceiving his Wife to Jook you heavily at it, 

he ſaid chearfully to her, My Dear, theſe are my Arms, alluding to the 
Arms of their Family, being Sable, two fingle Shack-bolts, and one double, 


, ent. „ onrtss . by 3 
. Tucker told him that the Dead Warrant was come, and that he 
Was in it, he gave him Thanks' for giving him Notice of it, that he 
might be ſure he had now patbing wh to do, but to prepare to die ; ſay- 
ing further, The Lord's Will be done. He received the Holy Sacrament 
twice during his Impriſonment ; but whether it be cuſtomary, or that th 


4 
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had particular Order, the Keepers all (except Walker, who was all | 


along not only civil, but even compaſſionate towards the Priſoner), the 

Evening and Morning before he ſuffered, became exceeding rugged and 
harſh, not only to him, but to all that came to him; inſomuch that his 
Mother and Brother coming that Morning to receive the Communion 
with him, could neither beg, nor buy Admiſſion; and the poor old 
Woman was forced to depart, without joining in the Jaſt Act of 


Chriſtian Communion with him, or ſo much as taking her intended laſt 


B Fim, CS ' 
Other very unbecomin Actions towards him 1 could mention, which 
1 ſhall forbear, being unwilling to ſet forth that Barbarity which ſome de- 
light to act. When he was brought down to go to the Place of Execu- 
tion, he entered into the Sledge, and rode along in it with that calm Be- 
haviour, and decent Courage, as ſtruck the Bebolders with Remorſe and 
Amazement, and made his Enemies gnaſh their Teeth with Indignation, 
to ſee him triumph over their Malice even in his Death. In his Paſſage 
all the Way, the People rather ſeemed ſorrowful, than inclinable to offer 
any Abuſe, except near St. Giles's Church, where a rude Fellow treated 
him with very ſpiteful Language, to which he made no Return, but lift- 
ing up his Eyes to Heaven, ſaid, O ſweet Jeſus! How much more haſt thou 
ſuffered for me, 2 Mankind ? And ſhall not I learn of thee patiently to 
bear the undeſerved Repreaches of this inconfiderate Man? | | 
As he was coming up to the Place of Execution, a Clergyman got up 
into the Cart to be ready to receive him ; at which the Ordinary ſeemed to 
be much incenfed; for he gave him very ill Words, bidding him get 
down, and ſaying, He ought not to be there,nor ſhould he be ſuffered ; the 
Miniſter replied little, but ſtay'd ſtill; till (fee how one ill Nature helps 
another) Major Richardſon came up, and with Threatnings, and his Cane 
lifted up, forced him to come down, who immediately thereupon applied 
himſelf to the Sheriffs, (for by this Time they were come up) when 
ſome ill Perſon ſuggeſted that he was a Paps/?, to 3 Priſoner pre- 
ſently anſwered, Mr. Sher 4 the Words of a dying Man he is net, but 


a Miniſter of the Church of England. 
The Ordinary made aſl the Oppoſition he could; but the Sheriff granted 


the Priſoner's Requeſt, bidding the Ordinary hold his Peace, and faying 
it was a Thing neyer denied to a dying Man. Being in the Cart, and alſo 
the Priſoner's Brother, he uſed an Office which ſeemed to be collected 
out of ſeveral Offices in the Common-Prayer Book, with ſuch ſmall Alte- 
rations as might ſerve to adapt them to the preſent Occaſion ; being ſince 
aſked the Reaſon, he ſaid that he did it both for the Authority of the 
Thing, and alſo to avoid any Cavils that might be made at, or any Snares 
that might be laid for, any of his own Conceptions. But when he came 
to mention the Creed, he put theſe particular Queſtions to the Priſoner :; 
Do you believe theſe Articles which you are now about to rehearſe with me, to 
contain that Faith which hath all along been received by the Church of Chriſt, 
and particularly by the Church of England? And is this the Faith wherein 
you die, and wherein you hope for Salvation? The Priſoner making 
Anſwer, I do ſo believe, and am now ready to die in that Faith, and in 
that Faith hope for Salvation. Then ſaid the Miniſter, 1f ſo, ſay after me: 
Then they repeated the Creed, raiſing their Voices ſomewhat higher 
than ordinary ; after that, the Miniſter aſked him ſeveral 
concerning his Repentance, his rg his Endeavours of Reſtitution 
for any Wrongs by him done, his forgiving of others any Wrongs 
done to him, and the like. And then, at the earneſt Requeſt of thedying 
Man, he denounced the Abſolution, then proceeding to divers other 
Prayers, they concluded with that Sentence in the Office for the Burial 
of the Dead: O holy and merciful Saviour, thou moſt worthy Fudge eternal, 
ſuffer me not at my laft Hour for any Pains of Death to fall from thee. This 
being over, the Miniſter (whether that he could not endure to ſee the 
Man die, or that he would not communicate with the Ordinary, or for 
ſome other Reaſon beſt known to himſelf), after he had particularly em- 
braced Mr. Anderton, fervently recommended his Soul to God, and taking 


ed of him, that he would not any ways 


ueſtions 
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oommauded a Way to be made, and weite readily obeyed, he paſſing thro! 
the Crowd, not only wich Eaſe, but Reſpect. During the Time the Pri. 
ſoner was at his private Devotions, an Order came to remit the Quarter. 
fome thought a Reprieve, it was handed 
it, and finding it no more, he returned it, ſaying, 


2. he, 
_] thank youg Mr. Sheriff, the Hill of the Lord be dine. Having Leave from 


| the Sheriffs to ſpeak 


bad prepared might 


be Ling and Property hath for ſome Years. made an. hideous Cry in 
theie 


his Mind, if he had any Thing to ſay to the Peo- 
ple; he began to ſpeak; but being troubleſomely interrupted by the 
Ordinary, and alia finding he could not be heard, he deſired a Speech he 
| be taken out of his Pocket, and given to the Sheriffs, 


** pM ; 4 


£ ; 
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Kingdoms, and nothing more than the Rights and Privileges 


of the SubjeR is the Pretence of Our preſent Deliverers 3 and doubtlefs 


„ the Court, 


it was ſor the Sake of theſe that ſo many of my infatuated and blind 
<« Countrymen {= wg me their lawful and injured Monarch, whilt 
<c- Religion 3 mbrage) was made the Covert of the hidden 
cc Deſigns of thoſe who have now demonſtratively.ſhewn, that they fought 
“nothing leſs than our Ruin: And that theſe were only Pretences'to gain 
«« their Ends, the very blind, although they cannot ſee, yet muſt certainly 
“ feel it. Under the like Pretences do our Detiverers fil continue to deli- 
<< yer us even from what they. pleaſe, that they think will but in the leaſt 
“ help to effect what they came for: Under the Notion of the Neceſſi 


of a War, they deliver us from our Money, and from our Traffick and 


Commerce, by which ſo great a Part of the Kingdom is ſuſtained : 
Under the Notion of carrying it on, they kidnap our young Men, the 
«© Flower of our Kingdom, and, directly contrary to Law, tranſport them; 
and to fave their own Foreigners, put them in the firſt Onſets of their 


Battles, as the Heathens did the Chriſtians of old, that their Enemies 


<« Swords might be blunted with killing them, before they came to en- 
counter them: They exhauſt all our Stores both for Sea and Land, and 


carry away all our Artillery; and if any Man ſeem but to diſapprove of 
«theſe their Proceedings, under the Notion of Law they murder him: 


„ Nay, if they do but ſo much as ſuppoſe him not to be on their Side, 
he muſt be a Traitor, and no Matter what the Law ſays, they ſay he 
—— | | 

Can any Thing be more plain to demonftrate this, than my preſent 
< Caſe? My ſuppoſed Crime was Printing, and all the Witneſſes could 
<« perſonally ſay againſt me, was, That I was a Man againſt the Govern- 
„ ment, and had called the Prince of Orange Hook-noſe, though I pro- 
< teſt I never did: not one of them could ſay, nor did they offer to ſay, 
„ that I ever printed the Books of which they accuſe me, or procured 
© them to be printed, or publiſhed any of them, or that the Materials 
<< were mine, or that I hired the Room where they were found; but I 


[was an ill Man, and that was ſufficient: By which 'tis plain, that 
[0 __ were reſolved, right or wrong, to have my Life. 
cc. 


hat they defigned not to'try, but to convict me, is as plain; for 
they refuſed poſitively to allow me Counſel to fuch Matters of Law, 
© as was never refuſed to any before; and though I cauſed ſeveral Sta- 


<« not one, yet poſitively declared that it was not Treaſon : Nay, the very 
<« laſt Seſſion of Parliament was it enacted, That the Printer of ſeditious 
and treafonable Books ſhould for the firſt Offence be puniſhed no other- 
« wiſe than not to follow his "Trade for three Years ; and for the ſecond 
« Offence, never to follow it more, and ſuch farther Puniſhment as ſeemed 
« fit to the Court, not extending to Life or Limb. Now though mine 
«© (had it been proved) had but been the firſt, yet you (ee, contrary, and 
&« in direct Oppoſition to the Law, they make it High-Treaſon : And 
« when the Jury could not agree to find me guilty, ks, came down to aſk 
ether the finding theſe Things there, and ſuppoſing 
« them to be mine, fince it could not be proved that I printed theſe 
Books, or had made any Uſe of them, could affect my Life? I ſay, 
e when the Jury aſked this Queſtion, and the Lord-Chief- Juſtice Trely 
told them poſitively, No, it did not; yet withal he told them, That 
&« that was not their Buſineſs, their Buſmeſs was to find me guilty of Printing: 
% And while they ſtay'd, the Court frowned upon them to that Degree, 
© that the Foreman told them, he was not to be frighted ; upon which 
<< they publickly reviled them, calling them, % Men, ill Subjefts, and a 
& Pack of Knaves ; and ſo terrified them into a Compliance, That this is 
<« true, thoſe who were near know too well, although the partial Writer 
of the Trials hath moſt perfidiouſly publiſhed not only an unfair, im- 
“perfect, and lame Account, but hath alſo ſtuffed it with downright Un- 
& truths and Falſhoods, and left out whatſoever made for me; not ſo 
* much as mentioning the Contradictions of the Witneſſes in what they 
« did ſwear, their ſwearing to ſome Things that made for me, and when 
] took hold of them, they denied them; nor hath he, in the leaſt, told 
& the World of the Judge's over-ruling whatſoever 1 offered, without 
e giving any other Anſwer than that it ſhould be ſo, becauſe they would have 
c t ſo; with many other ſuch Things, which the conſcientious Audi- 
ce tors can teſtify +. 

« And now I pray conſider where is this Liberty and Property? 
« Where the Rights and Privileges of the Subject? Nay,. where the 
<« very Laws themſelves? And ——_— where is the Security of 
« any Man? Why, even in the Deliverers Pockets, where your Money 
&« is, and where alſo, without all Doubt, if you look not well to your- 
&« ſelves, your Eſtates, ere long, will be likewiſe. What are the Pro- 
e ceedings but arbitrary in a ſuperlative Manner, and ſuch as no 
<« Reign ever produced before? Theſe were they you were heretofore 
« only afraid of, being jealous without juſt Cauſe ; but now you 


<< ſee them actually come upon you. I hope you yourſelves will pt a 
| | top 


® This Trial here ſpoken of, is the feregoing one, printed in the Seffions-Paper of that Time. 
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“ tutes to be read, ſome to prove that there muſt be Two Witneſſes at 
5© leaſt to the Fact; others, that though there had been two, as there was 


wel K , ( „ 


[ 
t 


E 


prefent, theſe Proceedin 


[<< Stop 16 Wien by Eying : Parliament,” 40 
half ir Been Tating ar this pr Pro | durft not haxe 
| <© been practifed”; and I -pray God to put ſo ſpeedy an Eng to 
|< them, that "as 1. am the Bir, fo. 1. may be, the laſt that may (ulſe 


| © «© I have hitherto: + Ch $ 
| & land, as by Lv eſtabliſhed, and I declare I now die in the Unity of 


« gbli | n 
« fon whom 1 haye any ways 
« forgive every one that has 
« an ns Witneſſes, and SP 4 
cc 5; my moſt unjur and unfig 
273 ad I pray | 

«& | at the General Bar, where they ſhall 


1 


offended me, particularly my moſt fal 


teous Judges, and my repenting 
ury « 
ODEO... 


#24 4 : 


| « reign Lord King James, to the juſt Poſſeſſion of his indubitable law- 
ful Crowns ;/ ſtrengthen bim that he may vanquiſh and overcome all 
| «© his Enemies here on Earth, and crown him with eternal Glory here- 

«; after : And that he may never want Heirs to inherit his Crown, bleſs, 
1 beſeech thee, Q God, his Royal Highneſs the Prince of Wales, and 
« give him ſuch a numerable Iſſue, that there may never want one of 


» « 


i 1 8 


ived a Member of the Orthodox Church of Eng- : 
| «thee fame : Therefore, according ta its Dilcipline, 1 hold m 218 
I to aſk Pardon of the whole World, of every particular Per- 

e e 16, fret and Bneerly, 
them more particularly Robin Ste-" 


od may not lay this their Sin of wilkul Murcher 
appear as Cri- 


«Ma the Almi bty bleſs, preſerve, proſper: and reſtore. our Sove-- 
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Dee 

* his Loins to ſway the Scepters 

Moon endure, - Amen, Amen“ 
Nu gi 2693s 1 I OO 


Fo. NI"; Y WILLIAM ANDERTON. 
During the Time that the Ordi 


duſſeck himſelf, he was obſerved 


not to mand him, but to employ himfelf in his privace Devotions, and 
| after the Delivery of his Speech to the Sheriffs, his Cap pulled over his 


Eyes ready for Execution, he prayed thus: “ Moft great and moſt mer- 
„ ciful Lord God! Do thou look down upon” me thy poor unworthy - 
<« Servant in this Hour of my great Extremity, and have Mercy upon 
„ me! Sweet Jeſus, receive, my Soul into thine everlaſting Kingdom, 
«"for into thy Hands do I commend my Spirit, becauſe thou haſt fe- 
« deemed it, O Lord God of Truth Come, Lord Jeſus, and receive 
e my precious Soul ; Father of Mercy, have Mercy upon me; O God 
e the Son, Redeemer of the World, have Mercy upon me! Lord, com- 
« fort and ſupport my Soul in theſe my laſt Minutes Come, ſweet 
« Jeſus,” come quickly, and ſave me ſweet Jeſus; by thy moſt precious 
«© Blood, by thy Agony and blopdy Sweat, and by the coming of the 
„% Holy Ghoſt, O Lord; do thou deliver me !”” Here the Ordinary put 
in, ſaying, you muſt give à Sign when you are ready; whereupon the 
Sheriffs charged him not to interrupt him : and as he was proceeding, 
his Siſter deſired to ſpeak to him, which, was granted; who kifling him, 
and weeping aver him, ſaid, Be of good Comfort, though there is no Pardon 
for you here, yet there is above. So when they had taken a Chriſtian Leave 
of each other, he returned to his Devotions, when after a ſhort patheti- 
cal Prayer, conſtantly calling upon his Saviour, the Cart drove away. 
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XI. VIII. Proceedings before :he Lords of the. 


A? 


: 
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vateers having been taken and detained in Priſon, acting by King 
ames's Commiſion, it was reſolved. about Fuly, 1692, by the 
Lords of the Privy Council, That they ſhould be try'd as Pirates, hav- 
ing no Commiſſions from Kings or Sovereign. Powers whatſoever,; and 
accordingly, about November, 1692, the Lords of the Admiralty or- 
dered Dr. Qlaiſb to proceed againſt them as Pirates; but he declined the 
doing thereof, and gave his 5 f 
they were no Pirates, nor ought to be proſecuted as ſuch: Upon which, 
September, 1693, Dr. O/diſh was ſummon'd before the Cabinet Council, 
ou Sir Themas Pinfold, Dr. Newton, Dr. Halter, Dr, Litthton, and 
r. Tindall. 5 | 
The Lords of the Council preſent, with the Secretaries, the Ear] of 
Nattingham and Sir John Trenchard, were the Earls of Devonſhire and 
Pembroke, and the Lords of the Admiralty. 
Mr. Secretary Trenchard demanded the 1 of his Opinion. 
Dr. Olaiſb. Verma are common Enemies to all Mankind, having no 
legal Authority for what they do; but they ſhew a Commiſion ſign'd 
J. R. dated at the Court of St. Germaine's, together with Articles and 
Inſtructions annexes, in the ſame Form as Privateers have, giving Cau- 
tion and Security to bring Prizes, and Judgment into the Court of Ad- 
miralty, before Thomas Shadford, at Breſt, or elſewhere; This does no 
way agree with Piracy, or the Character of a Pirate, who is a Robber, 
and has thereby loſt his Right in the Law of Nations. | 
Sec. Trenchard. But King James has loſt his Sovereignty, in that he 


I NCE the Commencement of King Tilliam's War, feveral Pri- 


ing ſuch Commiſſions. | 
Dr. Oldiſb. A King may be depoſed of his Crown, but cannot loſe 
his Right. So ſays Grotius, Jus Regis penes ipſius manet, utcungue Poſ- 
amiſerit. A King, therefore, in caſe he be depoſed of his King- 
dom by the Law, he has a Right to War, and if ſo, he has all the 
Ways and Conſequences of War, amongſt the reſt, Pignorations and 
Repriſals, which is a Power of granting Letters of Mart and Repriſal. 

Sec. Trenchard. This may be Law, in caſe where the King is de- 
poſed ; but what if the King abdicates ? | | 

Dr. Oldiſb. If he did really abdicate, as did the Emperor Charles the 
Fifth, or the Queen of Sweden, then he is no other than a private Per- 
fon, and cannot legally grant any Commiſhon. But whether a Priva- 
teer, acting by Commiſſion granted him de facto by King James, not 
knowing that he had abdicated, whether ſuch an Error will excuſe 
da Pena delifii? For that a reputable Power is equivalent to a real one 
in ſuch a Caſe. 

Sec. Trenchard. To clear this, Doctor, we muſt examine the Cir- 
cumſtances of the Caſe, and fee if they be ſuch as may occaſion and in- 
duce a common Error, whereby many may be deceived, as well as Pri- 
vateers. 

Dr. Oldiſß. Tis notorious to us, and all the World, that King 
James was once a lawful King, and acknowledged by us, and all the 
World, to be ſo; that when his Army deſerted him, he fled to his Ally 


in France tor Aid; then he went into Ireland to recover his Kingdoms, 


pinion in Writing under his Hand, That 


has parted with his Crown, and conſequently with the Power of grant- 


* * — 


Council, and the Admiralty; in relation to the Trials 
of John Golding, Thomas Jones, John Ryan, Darby Collins, Rich. Shivers, Patrick Quidley, 

John Slaughter, au Conſtantine De Hartley, as Pirates, though acting under King James the 

Seconds Commiſſiau. September, 1693. 5 Will. & Mariz, : | 


as his Declaration ſets forth; there he grants Commiſſions : thoſe who 
fought under thoſe Commiſſions, and were taken, were not uſed as 
Thieves and Robbers, but as Priſoners of War; whereby his Claim 
ſcem'd to be allow'd by his very Enemies; and thoſe Perſons who: acted 
under him in Jrelard were treated as Enemies, not Rogues, tho? they 
acted under no King but King James, and by his Command; that upon 
their Return to France, they repair'd to King Fames, their King, and 
thought him as well impowercd to grant Commiſſions by Sea as Land, 
and upon Receipt of Commiſſions from him, came out anime heſbili, as 
Privatcers, non anima furandi, as Pirates: That a colourable Authority 
remaining in King James, will excuſe thoſe who acted under him from 
being Pirates, ſince the Abdication was never publiſhed, nor ſo much 


| as heard of in France; and ſince in Piracy, which deſerves ultimum 


ſupplicium, if proved, all favourable Allowance ought to be made, and a 

general Acknowledgment of a falſe Authority in another Country (where 

the Commiſſions were taken) will free them from a felonious * in 

taking them, and conſequently from Piracy; for ſo it is, that King 
ames is owned and reputed a King in France; and therefore in this Caſe 
tis undoubted Law, Communis Error facit jus. 

Lord Devon. What if Tourville ſhould grant ſuch Commiſſions to any 
Engliſhman, were they not Pirates who acted under him? _ 

Br. Olaiſb. No, even the Power of granting ſuch Commiſſions being 
excepted in his Patent, yet by common Intendment, as Admiral, he can 
grant ſuch Commiſſions 2 is it is not to be preſumed, that private 

en ſhould Jook into his Patent, ſo neither ought they to ſuffer for not 
Voi {cen it; 'tis ſufficient for them, that hg is reputed to have ſuch 

ower. 

Lord Devon. What if Monſieur Pompone, or any other Miniſter of 
State, ſhould grant ſuch Commiſſions ? 

Dr. Oldiſh. Why then it would not be good; for by common Pre- 
ſumption, a Secretary of State would not grant ſuch Commiſfions, that 
Power being proper only to the Admiral. 

Sec. Trenchard and Lord Haullland, in great Heat. I Pray, 
Doctor, let us deal more cloſely with you, for your Reaſons are ſuch 
as e to High- Treaſon. Pray, what do you think of the Abdi- 
cation! | 

Dr. Qldih. That is an odious, enſnaring Queſtion; however it may 
be, I think of the Abdication as you do; for ſince 'tis voted, it binds 
at leaſt in England: But thoſe Gentlemen were in a Foreign Country, 
and knew nothing of it; and tho' King James be not King here, yet the 
Colour of Authority remaining, and common Reputation of him as 
King there, excuſes them, as I ſaid before. 

Sec. Trenchard. What ſay you of the Pirates under Anthony, King of 
Portugal ? ; 

Dr. Oldiſb. As to the Caſe of the Frenchmen, under Anthony, King of 
Portugal, the Book ſays, Traclati 700 non quaſi juſti baſtes, ſed quaſi Pi- 
rati qui ſiß Antonio militant ; and the Difference of this Cale appears in 
the Keaſoß of it: For there the Spaniards never owned Anthony as King ; 


here it is quite otherwiſe, for King James was really and truly a King, 
owned by us, and all the World *, 0 
Sir 


Dr. Tindall, in his Eſſay concerning the Lau of Nations, Page 25, 26, 27, 28, 29, and zo, ſays, The Occafion of ſending for the Civilians, after ſomg of them that were 


conſulted had given their Opinions in Writing, was, as the Lords told Sir Thomas Pinfold, and Dr. Oldiſb, 


(who had declared that they were not Pirates, without offering 


to fhew the leaſt Reaſon why they were of that Mind) to hear what R-aſon they had to offer for their Opinion, 


Then Sir Thamas Pinfold ſaid, It was im 


poſſible they ſhould be Pirates, for a Pirate was hoſtis humani generis, but they were not Enemies to all Mankind, therefore they 


could not be Pirates. Upon which all ſmiled, and one of the Lords aſked him, Whether there ever was any ſuch Thing as a Pirate, if none could be Pirate but be that 
was actually in War with all Mankind? To which he did not reply, but only repeated what he had ſaid before. Haſlis humani generis is ncither a Definition, or as much 


a3 a Deſcription of a Pirate, but a Rhetorical Invective to ſhew the Odiouſneſs of that Crime. 
has ſworn to be true to it, yet acts againſt it as much as he dares, may be ſaid to be an Enemy 


verament, and all Order, 
Honeſty and Juſtice, which are eſſential to the Well-heing of Mankind, 


the ſame Right to puniſh him, as if he had actually robbed all Nations. 

Doctor Oldiſb ſaid, That the late King, being once a King, had, by the Laws of Nations, a Right to grant Commiſſions ; and that though he had loſt his Kingdoms, 
It was aſked him by one of the Lords, Whether he could produce an Author of any Credit, 
that he that bad no Kingdom, or Right to any, could grant ee or had a Right to any of thoſe Privileges, that belong to Sovereign Priuces ? And 


he ſtill retained a Right to the Privileges that belong to Sovereign Princes. 
that did affirm, 


Vor. VIII. 


As a Man, who, though he reccives Protection from a Government, aud 
to all Governments, becauſe he deſtroyeth, as far as in him lieth, all Go- 


by breaking all thoſe Ties and Bonds that unite People in a Civil Society under any Government: 80 a Man that breaks the common Rules f 
by robbing but one Nation, may juſtly be termed Heis humuni generis ; and that Nation has 
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gue them; and particularly propoſed. the aforeſaid Reſervation in the ſaid 
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PS, (as your f etitioners believe) if your Lordſhips will be pleaſed to 


nere, with the Reaſdus added thereunto. Your Petitioners therefore 
humbly appeal to your 8 Juſtice in the Premiſes, beſeeching 

r to read and conſider your Petitioners ſaid Caſes, and 
xtend your Juſtice and Goodnels to 4 * Petitioners, for their Relief, as 
ro your Lordſhips great Wiſdoms ſhall 
your f 1 

Aud your Petitioners ſhall ever pray, &c. © 

Our Caſes, with ſome Reaſons and Conſiderations, humbly offered to 
of Lordſhips now aſſembled in Parliament, why we Jahn Golting, &c. 
Natal) condemned as Pirates and Traitors, ought not, according to the 


Law of Nations, ſo to have been, 

Our Caſe is this: We ſay (as was alſo ſaid at our Trial), That we are 
all Natives of Ireland, and were in the aAual Service of King James, and 
alf Along acted under his Commiſſions; from the Time that the Prince of 
Orange invaded England, to the Time of the Surrender of Limerick ; and 
the Articles made upon that Capitulation, ſigned by Lieutenant-General 
Ginkle, which were ſoon after publiſhed by Authority : That we, with 
fevetiliThoufands more, r thereunto, were conveyed as Enemies 
into France, with Arms, Horſes, Braſs Guns, Mortar-pieces, and Am- 
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this War between him and the Prince of 
| Ireland was a Continuation of that War. 
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being thus, conveyed into Hanes, we were continued fil 
and under King Fs Commiſſions,. as ouf King and he 
| was, th, whilſt we wers in. Jralend, and aſter we were thus convey- 
eie: continued to command or commiſſion us as his Subje 
fa n, &c. who are condemned as Pirates, ſay, 
alſo laid at our Trial) the Ship and Goods, for the takin 
of which. were charged as. We we took. .as Privateers, by Vir- 
tue of a Commiſion. and IaſtruQions. on Ring nes, ſigned and dated 
his Court at St. (rermain,'s in France , where he exerciſes a regal Au. 
And we the ſaid Fo! Golding and Thimas Zones fay, That we 
f France's. Commiſion, and, acted under it, (for which 
e. 15 Taitots] by the Permiſſion and Conſent of King 
al — 1 de likeviſe ſaid at our Trials) That we ne. 
ted. to the Authority, of this Government in any Re- 


1 
- 


ſpe whatever, or ever. received. any Protection from it, or from Ki 
. vv a6 Sabres 0 Ke Ee Eon ;Nin 
Eing William 3. and were taken as in actual Hoftility, acting under the 
aforeſaid Commiſion and Inſtruction, We alſo. ſay Piat there are many 
Thouſands in Flanders, Bald nd, and Ireland, who. have all 
along, and ſtill do a. prowiſcuouſly r pea and the King of 
rance's Commiſſions ; and in either Caſe,” as often as any of them have 


om Priſoners,” they have been treated as Enemies, and Priſoners 


ann 5 e eee ee "I 
„ And our Caſe being thus, we humbly conceive, that neither by the 


Law of Nations, or by the Law of this Land, we oug to'be "ates 
wiſe than as Enemies and Priſoners of War. 1 git 


_ a Vit humbly beg Leave to offer, and lay, That King James 


me of the Invaſion of England, by the Prince of Orange, ac- 


» ” 


was at the 


, England, King James and the Prince of Orange became actual Ene- 
mies to each other ;*and. that the Soldiers taken in Arms by either Party, 
ought, and were looked. on as Enemies, and Priſoners of War. BY 


=. 


Thats long as any War continue, the Priſoners taken on either Side, 
are Priſoners of War. 1 ä | | 


That King Fames's withdrawing from England, did not put an End to 
ge; and that the War in 


That it is lawful for the Subjects of theſe Kingdoms, to ſtand by, and 
aſſiſt their lawful King, as long at leaſt as they pleaſe, in any War or De- 
ſign raiſed againſt him, or his Government; and are not compellable to 
quit their Service to ſuch lawful King, ſo long as he will continue to act 
as King, and command them as Subjects. | | 

That in caſe of any Invaſion, and Diſpoſſeſſion enſuing thereupon, 
the Subjects of theſe Realms are not bound to abide within” de Realms, 
and ſubmit and become Subjects to the Diſpoſſeſſor, at the Peril of Trea- 
fon ; but may lawfully ſtill attend their King's Fortune and Service, if 

they chuſe fo to do. ; s 

That the Poſſeſſion of theſe Kingdoms, obtained through any Invaſion, 
does not either alter the Poſſeſſion of, or Right to the Subjects Allegiance ; 
for that Allegiance is a natural Relation, and follows the natural Perſon 


of the King, and is not incident, or appurtenant to a Place, like a Villein 
to a Manour ; for this, be pleaſed to ſee the great Caſe uf the Union of 


Scotland, in Moor's Reports, p. 790, ſolemnly conſidered, and adjudged 

in Parliament. | SOT LEST. 
That any Diſpoſſeflyr of any lawful King of theſe Realms, cannot legally 

pretend to the Allegiance of ſuch Subjects of ſuch lawful King, as never 


were within his Power, or Subjection, or ever —_—— or ſubmitted 


to him, or had any Protection from him, becauſe ſuch can be no Debtors 
to him, and yy erg. is a Debt, and therefore ſuch cannot ſtand ac- 
countable to any ſuch Diſpoſſeſſor as for Treaſon, till he is ſome way or 
other poſſeſſed of their Allegiance. | 

That the Allegiance of any Subjects of this Kingdom, cannot be tranſ- 


| ferred to the Diſpoſſeſſor of a lawful King, by the Act of others, without 


ſome Conſent, or Act of their own, 


that no King would ſuffer thoſe Privileges to be paid to Criſina when ſhe ceaſed to be Queen of Sewedeland ; and that it was the J udgment of all the Lawyers that ever 
mentioned that Point, that ſhe had no Right to them; and he did hope, that thoſe that had ſworn to their preſent Majeſties, did not believe the late King had ſtill a Right: 
Amt bat Point was already determined, and would not be ſuffered to be debated there. To which be e That King James was allowed very lately the Rights of 


\ and that thoſe, that acted by his Commiſſion in Ireland were treated as Enemies; and People that followe 


h to excuſe them from being guilty of Piracy. 


his Fortune, might ſtill ſuppoſe he had a Right, which 


A WS 
was endu : 
"Ok $f the Lords then demanded of him, If any of their Majeſties Subjects, by virtue of a Commiſſion from the late King, ſhould by Force ſeize the Goods of their Fel- 
by Land, Whether that would excuſe them from being guilty at leaft of Robbery ? If it would not from Robbery, Why ſhould it more excuſe them from Pi- 


Then the Lords a 


4 Sir Thomas Pinfold and him, Whether it were not Treaſon in their Majeſties Subjects, to accept a Commiſſion 
ſlile Manner againſt their own Nation? Which they both owned it was (and Sir Thomas Pinfold has ſince, as I am informed, given it under 


5 Hard, that they are Traitors). The Lords further afeed them, If the ſeizing the Ships and Goods of their Majeſties Subjects were Treaſon, Why they would not allow it to 


y? \Beca 


Plracy was nothing elfe but ſeizing the Ships and Goods by no Commiſſion; or what was all one, by a void or null one; and ſaid, That there 7 


be Pirac | | | 
95 55 Commiſion to commit Treaſon, but what muſt be ſo: To which they had nothing to reply. Only Dr. 0/4; pretended to quote a Precedent, which he ſaid came 


to the preſent Caſe, about Autovia, King of Portugal, who (as he ſaid), after he had loſt his Kingdom, gave Commiſſions to Privateers to ſeize upon all Span; Veſſels, 


a 
up | 
ho? tg as the Cpaxiards met with, they hanged as Pirates; (fo far his Precedent is againſt him :) But an Author, without naming him, was of Opinion, as he /aid, 


hat 


if Anton;o had ever been a rightful King, that then the Spaniards ought not to have treated thoſe that ated by his Commiſſion as Pirates. This was all that was ſaid by the 


you he had Re 


Doctor in behalf of the late King's Privateers ; upon which I mut beg Leave to make a few Reflections. As to thoſe Privileges which were allowed the late King in Ire- 
land, they were not allowed him upon the Account of any Right, nor was it an owning that he had any Right to that Kingdom, but barely as he was in Poſſeſhon;-for 
mprblicam, Guriamy & c. and conſequently a Right to be treated as an Enemy; and not only he, but whoever had been in Poſſeſſion, would have. had a 


Light to have been uſed aſter the fame Manner, and is no more than what is practiſed in all Civil Wars, where there are jult Forces on either Side. Theſe Privileges be- 

ing allowed him when he was a publick Perſcn, and in Poſſeſſion of a Kingdom, could be no juſt Reaſon to induce any tv imagine that they would be permitted him when 

he was reduced to a private Condition: much leſs is it ſuch a Preſumption as is ſufficient to excuſe them, who acted by his Committion, from ſuffering as Pirates. The 

very taking 2 Commiſſion from him, after he was reduced to a private Condition, to act againſt their own Nation, was a Demonſtration that the Government was no longer 

in his, but other Hands, who could not reaſonably be preſumed would allow that he had ſtill any Right, or that they that acted by his Commiſſion ſhould be dealt with as 

if he ill had a Right; but that they ſhould be uſed as if = ated by c) Commiſſion, or what is all one, a null or invalid one. Their pretending to believe he has ſtill a 
r 


eaſon, which every Traitor may pretend to. 


As tothe Story of Antonio, the Doctor is (to ſuppoſe no worſe) abominably miſtaken in the very Foundation; for they that ſuffered by the Spaniards as Pirates, were 
Frenchy\ who had not their Commiſſions from Antonie, but from their own King, as Atbericus Gentilis, who mentions this Story, Ii“. 1. cap. 4. faith, At ip/a Hiſtoria vincat 
as Jon fuifſe Piratat, per literas quas Regis ſui offtendebant, cui Regi ſerviebant, non Antonio, et fi maxime pro Antonio, quod illas non tangebat. And Coreſtaggius, who is the 
Hiftorian he refers to, and who has given an excellent Account of that War, ſaith, It was the Royal Navy of France (which is very improbable did act by any Authority but 


that of the French King's) ſet out, as he words it, Re 


7 
Fight, to rout it, and took above five hundred Priſeners, 


2 e Auſpiciis, with which the Span Fleet engaged, and had the good Fortune, after a long and bleedy 
a of which almoſt the | 


fth Part were Perſons of Quality, whom the Spanje Admiral was re- 


ſulved to ſacrifice as Pirates, becauſe the French King, without declaring War, had ſent them to the Aſſiſtance of Antonio + Againſt which Proceedings the Officers of 
the Shani Fleet murmured, and repreſented to their Admiral, that they were not Pirates,” becauſe they had the French King's Commiſſion; but That they chiefly infiited 
on, was the ill Conſequence it would be to themſelves, who, if they fell into the Hands of the French, muſt expect the ſame Uſage. As to the French King's aſſiſting An- 
tonio Without declaring: War, they ſuppoſed, that before the Sea Fight, the two Crowns might be ſaid to be in a State of War, by Reaſon of frequent Engagements they 
had in the Low Countries. This is the Account Coneffaggius gives of it, which, how little it is tothe Purpoſe the Doctor quoted it for, is ſo viſible, that there is no Need 
of ane Words to ſhew it. But granting (as the Doctor ſuppoſeth) that Axzoxio never had any Right, or at leaſt the Spaniards would never allow he had any; yet it is evi- 
dent from the Hiſtorian, that they allowed him, during Poſſeſſion, the ſame Privileges as the late King had during the War in Tre/and + And if the Spaniards, by the Law 
of Nations, after Antonio was driven from his Kingdom, might treat thofe that ated by his Commiſſion as Pirates, why may not the Exgliſb deal after the ſame Manner 
with thoſe that act by the late King's Commiſſion, fince they look on him to be in the ſame Condition as the Spaniards did on Antonio, without a Kingdom, or Right to 
one? What Difference can that make, that one had never a Right, and the other, though he had once a Right, has loſt it ? 1 

Theſe two Civilians, I believe, are the only Perſons pretending to be Lawyers, that are of Opinion, That a King withont a Kingdom, or Right to one, has, by the 
Law of Nations, a Right to grant Commiſtions to Privateers, eſpecially if they are Subjects (as they have acknowledged it) to that King, againſt whom they, by their Com- 
miſſions, are to at. Upon what Account can ſuch a Perſon claim theſe Privileges ? Or for what reaſon ſhould Mankind pay them to him, more than to other private 
Perfons ? Arc theſe Privileges like the Charms, or iudelible Characters, the Papifts ſay, are inſeparable from the Perſons of their Prieſts? Which, whatever it be in Eccle- 
ſiaſticals, is no ſmall Bigotry and Phanaticiſm in Civil Affairs. And it is the Height of Folly, Madneſs, and Superſtition, to believe that the People, who have entruſted 


tome one amongſt them with Power for no other End but for protecting them, can, upon no Account whatever, reſume it- 


4 


That 


in War, where the Subjects cannoe. 


| as has been alſed idity of omiifion 
| Seriſe, than it — be to ſay, That no Prince by | the Law of 


can continue 


fence ; That he ſhou!d ſtand Three Times in the Pillory, an 


Matter, be Printed and Publiſhed, 


be reputed ſtill an 
* Trerrins their Allegiance to the Peſſellor, be repitted and treated ay 
out transferring 8 5 Kring me T alu | 


„ For it Would de abſurd to fy; That the 
Enemies; for it won ** tie se 


That King Tamot having no Areriumy or Trefiry, (in cafe it be ſo) 


Nations 


A” „ Df. NF 


War, dut at his 'n Charge.” i 

That the War between: King William and King wh MADE 
after King James and his Forces left reland, and that the Articles upon 
the. Surretider\of - Lemerich, admit it ſo to do, if the'perifiitting ſo many 


| Thouſand Men with Arms, Horſes, Guns, and Ammunition to go. into 
| Erance'to King Famesz to ſerve as Soldiers, commiſſioned by him, may be 
| e ſuch Admiſſion. 8 | deg Bee PIT 


hat the ſaid Article being figned by Licutenant-General Ginble, Li- 


merit und other Places having been ſurrendered upon the Faith of thoſe 


Articles all concerned in them, ought by the Law of Nations to have the 


| full Befiefit of them; and that, although they had never afterwards den 
confirmed. . 


That King James is ſtill actually in War, and in Confederacy with the 
King of — that many Thouſand Engliſh, Scatch and Jrifþ ſtill act 
under Commiſſion from King James, in conjunction with the French 
Forces: That they have hitherto been diſcharged and exchanged by the 
Canfederates, (as Priſoners of War) though taken fighting againſt the 
Eugliſ that act under King 1 | 
King James's Commiſſions annull, and nothing at Sea 4 . 7 

That King James and the King of France being confederated together 
in War againſt England, it matters not in the Judgment of the Law of 
Nations, under which of the Confederates Commiſſion the Subjects of 
either act; whether under King James or the King of Frances; but the 
Enemy without Diſtinction, if either Subject act under either Commiſ- 
non, * * by the Law of Nations to treat them as Enemies and Priſon- 
ers of War. Hf . | | I pA 
„That where two Kings join in War againſt one another, after one of 
them has loſt Part of his Dominions, (as King James had, when the King 
of France ſent him Forces into Ireland) and ſoon after he became wholly 
diſpoſſeſſed, would it not be abſurd, for any one to ſay upon this Caſe, 
That it was abſurd by the Law of- Nations for the one King to aſſiſt or 
Join with the other, after that he had loſt Bart of his Dominions ? or if he 
does, that yet notwithſtanding the War is wholly at an End as to the 
Loſer, and he becomes a private Perſon, though never ſo many of his 
Subjects follow him in Warlike Manner by Capitulation from the Ene- 
my, or that theſe Subjects are diſabled by the Law of Nations, to accept 
any Commiſſion from him, (or his Confederate King by his Conſent) or 
ſerve him any more as their King: Or, if they do, that this will not ex- 
cuſe them from being Pirates and Traitors to the Diſpoſſeſſor. 

That the Law of Nations, to the Judgment of which ouf Caſe only be- 
longs, is the Great and Imperial Law of Right and Equity that᷑ judges of the 
Rights of Kings and Nations, with reſpect to each other, and of the Rights 
of War, and of the Rights of Peace; and all Nations with reſpect to this 
Law are conſidered as one great Corporation, and each N or Na- 
tion but as a ſingle Member or Part of this Corporation. And therefore 


William's Commiſſion; and if ſo, Why are | 


rn Rh 493 Reſolutions of the Houſe of Lords, &c. 
N | cluded br eſtepped by any Votes, Ordinances or Statutes of any particular 
Kingdom, an ne by the Ear of Nations, and | 5 

aſequenti) all thofe of his Subjects at continue ſtil! wich Rich, we 


vagainſt the Validity of his Conimifiion, is no more | 


this Law, or any Rule of Right, or Notion of it, cannot be altered, con- 


That he has Tus Belli pro Regni 


VE, any particular Kingdom, { 
Tamer Kontinüed on, T Ho and 5 

| can loſe the Name and Title of 
' in 


or the very Name of a Prince, unleſs his Enemy would p 
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(78) 


Nation or Nee eee ee e n | 

"That every awful Eſtabliſhed King, in che Notion of this Lay, has a 
Right to hold his Kingdom, during bis Life ; and that in caſe it be any 
ſuch King War or Invaſion, 


25 % K 


's Misfortune to be A through any War or 
uperatio ight to the Afhſt- 

Join ph, hum for the Re- 
| Retnedy,. as for any 

S particular Laws of 


hat tis alſo a Notion and Rule of this Lane, hat 20 Wanner King 
he Name and Title of King, unleſs he, reſign, or abqicate his 
nzdom_; and that every Abdieation or Reſignation. ought, to be 
the Voluntary and Intentional A& of ſuch. King ſq to do, or elſe that it 
is no Abdication or Reſignation. That every ſuch . þdicatiap, or;Relig- 
nation by this Law muſt appear otherwiſe to the Judges of thy Law, an 
only by a LEN Statute, made only by. the Prince and Perſong in Po 
ſelllon of the Kingdom of ſuch en Abdicattd Ring; or otherwiſe theſe 
Judges carfnot,'by the Law of Nations, admit it to be in any Caſe, wherein 
the Writ or Iſſues of the ſame Caſe turns upon ſuch Abdication: E pecially » 
if ſuch W to act as a King, and to grant Commiſſions as 
ſuch, &c, For if once ſuch a Vote or Statute ouid be admitted a8 Evi. 
dence in our Law, (would theſe Judges ſay). no Prince once out of Por. 
ſeſfion, however he came ſo to be, could. retain any Right to his Kingdom: 
| 1emy Would Feats te for ftr f 
For it would be no more than for the Enemy to yote cllat the Printe has Re- 
ſigned or Abdicated, and there would be an End of the Prince and his 
Right; as to be ſure no prevailing Enemy would omit to do; if ſuch, or 
any ſuch Vote, or Law made among themſelves, would by the Law o 
Nations utterly conclude, and unking the diſpoſlefled Prince, and diſſolꝰ 
all Relation between him and his Subjects, as conſequently it maſt do; 
and that therefore, however the Party making ſuch Vote, and receiyin 
Protection from the Prince in Poſſeſſion, may be eſtopped and baum by 
it by their own Acts and Conſents, yet in the Eye of the Law of Na- 
tions, 4 — alters not) he continues in all the Circumſtances and Rights 
of a diſpoſſeſſed Prince, until he ſhall appear to have Reſigned or Abdi- 
cated, according to the Law of Nations. 
Laſtly, We moſt humbly propoſe, and appeal to your Lordſhips Con- 
ſiderations, whether the Articles of Limerich, which were he vr at our 


ha 1 cuperatione, and a 
ance of any other Prince, who ſhall think fit tg joi 
covery of his Wenz as. being as much his I 
private Perſon' for the fein bis F echold by, 


Trial, and are ready to produce to your Lordſhipé, and t ge vety reptited 
Power (in caſe he had no other) King James has htfertd hdd, and uſed, 
of granting Commiſſions, and all that have hitherto acted under his Com- 
miſfion having been uſed and treated as Soldiers and Seamen ing Luer 
real and valid Commiſſions, be not ſufficient to excuſe us (Who have ne- 
ver been within this Kingdom ſince the Beginning ot the War, tilt we 
were brought Priſoners from the Condemnation of Pirates): And whether 
acting under the King of Frante's Commillibn, being in Amity and League 
with King James, and by his Conſent, can be in us Treaſon a ainſt King 
William, Who never, in any Reſpect, received his Protection, Put adhered 
all along to King James, as to our King, and fought againſt King Wil- 
liam, as King James's Enemy. Me oy 


Theſe Conſiderations are humbly ſubmitted to your Lordſhips, be- 


ing, as we conceive, of the greateſt Conſequence to all the Subjects 
of England, as the Caſe may ſometimes happen. 


owever, ſome of them, if not all, were executed. 


* 


XLIX. RESOLUTIONS of 


The Vote or Reſolution and Orders made by the Lords Spiritual and Temporal 
in Parliament Aſſembled, relating to William Fuller, and the Books pub- 


| lifbed by him (a). 
Die Lune 19 Januarii, 1701. 


S by Order of the Houſe of Peers, of the Twelfth In- 
ſtant, William Fuller was Ordered peremptorily to produce before 
their Lordſhips this Day Mr. Themas Jones; and Mr. Fuller attending at 
the Door, was called in, and aſked ſcveral Queitions relating thereunto ; 
but the ſaid Fuller not producing the ſaid Thomas Jones, nor making an 
ſatis factory Excuſe to the Houſe for his not producing of him: The Houſe 
came to the following Keſolution, viz. 

It is Reſolved by the Lords Spiritual and Temporal in Parliament Aſ- 
fembled, That in the Books publiſhed by William Fuller, one intitled, 
Original Letters of the late King's, and others, to his greateſt Friends in Eng- 
land; the other intitled, Twenty-ſix Depoſitions of Perſons of Quality and 
Moertbh, are contained divers Falſe, Malicious, and Scandalous Matters, 
reffecting upon ſeveral Members of both Houſes of Parliament; which are 
of dangerous Conſequence to the Government, 


And thereupon the following Orders were made : 


It is ordered by the Lords Spiritual and Temporal in Parliament Aſ- 
ſembled, That the Directions of this Houſe given to the Warden of the 


the Houſe of Lords on ſeveral Books, &c. 2707 and 1702. 
13 W. & 1 A. | ED 


| Fleet, the Eighth Inſtant, that he ſhould not confine William Fuller furs 


ther than he uſed to be, be ſet aſide and vacated ; and that William Fuller 

ſhall be, and he is hereby, committed Priſoner to the Priſon of the Fleet. 
It is Ordered by the Lords Spiritual and Temporal in Parliament aſ- 
ſembled, "That His Majeſty's Attorney-General do forthwith proſecute 
William Fuller, according to Law, for writing and publiſhing the ſaid 
Falſe, Malicious and ScandaJous Matters; and that his Majeſty's ſaid At. 
torney-General do alſo forthwith proſecute Mr. Peter Buck and Mrs. 

Baldwin, who Printed and Publiſhed William Fuller's ſaid Books (G). 
| Matth. Johnſon, Cler' Parliamentor.“ 


The Proceedings and Reſolution of the Right Honvurable the Lord: Spiritual 
and Temporal in Parliament embed, on Saturday the Ninth of May, 
1702, upon Part of the Preface ts the Book, intitled, The Hiſtory of the 

laſt Parliament, began at Veſiminſier the Tenth Day of February, in 
the Twelfth Year of the Reign of King William, Anns Domini 1700 (c). 


Die Lune 4 Maii, 1702. 
COmplaint being made to the Houſe, of a Paſſage in the Preface of a 
Printed Book, intitled, The Hiſtory of the laſt Parliament, began at 
Weſtminſter the Tenth Day of February, in the Twelfth Year of the Reign 
of King William, Anno Domini 1700. | 
The Paſſage was read to the Houſe, and is as follows, viz. 


(a) Die Lane 19 Yanuarii, 1701, It is Ordered by the Lords Spiritual and Temporal in Parliament Aſſembled, That the Vote or Reſolution and Orders made this Day 


relating to William Fuller, and the Books Publiſhed by him, ſhall be forthwith Printed and Publiſhed. 


Maith. Johnſon, Cler' Parliamentor.“ 


% June 23. Hilliam Fuller, that branded and infamous Impoſtor, being by an Order of the Houſe of Lords, of the 19th of January, proſecuted for Publiſhing two 
falſe and ſcandalous Libels, the one entitled Original Letters of the late King James, and others, to his greateſt Eriends in England; the other called, Tawenty:fix Depoſition s 
0 


of Perſons of Quality and Worth, reflecting upon ſeveral Members of both 


uſes of Parhament (particularly the Earl of Nottingham), and being fully convicted thereof, 


was brought to the Queen Bench Bar, where Sentence was 13 upon him, That he ſhould appear in all the Courts of W:Aminfler, with a Paper, denoting his Of- 


afterwards be ſent to the Houſe of Correction in London, there to be whipped and continued to hard Labour, 
'till the 24th of October next, and that he ſhould remain in Caftody, till he paid a Fine of 1000 Marks. Purſuant to this Sentence, Fuller ſtood Three Times in the Pillory, 
— was moſt unmercifully handled by the Mob at Charing+Croſs and Jemple- Bar, but was more favourably uſed before the Raya! Exchange. Annals of Queen Anne, Vol. 1. 

ag. $3. 


{c} Die Sabbati g Maii, 1762. It is Ordered by the Lords Spiritual and Temporal in Parliament Aſſembled, That the Proceedings of this Houſe, in Relation to this 


Mattb. Johnſon, Cler' Parliamentor' 


And. 
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FAS, 1 


Aud perhaps there was 4 third Thing in Proſpett of deeper Reach 

© thong 7225 N That ſhould it have pleaſed Gad, for our Sins, 

; 8 have (nat 54 rom us the. þ ms on the ſudden, by Chance of War, 
Ci 


* 
1 other fatal Accident, during. che L umult of Arms Abroad, and the 
_ « CiviF Dilorgers * ' among. us at Home, and a numerous, 
© corrupt, 7 7 1 arty throughout the Nation, from. which the Houſe 
© of Cammonit Was Tometimes not free, they might entertain Hopes from 
_ © the Advantage of being at the Helm, and the Mitance of their Rabble, 
© to have 18. in Practice their own” Schemes, and have given us a new 
© Model of Government of theit amn Projection, and fa to have procured to 
© themſelves a laſting Impunity, e mounted their own Beaſt, the 
*'Rabble, and driven ths del Part of the Nation like Cattle before em. 
That this is no groundleſs Conjectute, will readily appear to any con- 
© fdging Perſons, rom the Treament er Royal Highneſs the Princeſs | 
def Denmark, the Heirels" Apparent to the Crown, met with all along 
© from them apd all their Party, They were * to ſhew her a 
© conſtant e Slight themſeſves, but their whole Party were in- 
« ſtructed to. treat her not W but Sight; they were 
buy to traduce her with, falſe and "ſcandalous Aſperſlons; and fo far 
< they carried the Aﬀront, as to make Her at one Lime almoſt the com- 
© mon Subject of the Tittle-Tattle of almoſt every Coffee-Houſe and 
* Drawing-Room, which they promoted with as much Zeal, Applica- 
6: ton” all Venom, as if a Bill of Excluſion had then been on the Anvil, 
and theſe were the Introductory Ceremonies.” Fi EE eg e e 
It was thereupon Ordered. by. the Lords Spiritual and, Temporal in 
Parliament Aſſembled, That Francis Coggan,. Robert Gibſon, and Thomas 
Hodgſon, for whom. the ſaid, Book is mention'd to be printed, ſhall, and 
they are hereby required to attend this Houſe, on Saturday next at Eleven 


t 
%%% C/ • •˙ ↄ / 8 Tt #4 
ß Means Mop, r700e fu 
The Houſe being inform'd, That Doctor Drake own'd himſelf. to be 
the Author of a Book, intitled, The Hiftory of the laſt Parliament, for 
printing whereof ſome, Bookſellers are Ordered to attend on Saturday next; 
and that he deſired he might be appointed to attend at the ſame Time : 
_THereupon. it is Ordered by the Lords Spiritual and Temporal in Parlia- 
ment Afſembled, That Doctor Drake do attend this Houſe, on Saturday 
next at Eleven of the Clock. 
3) oO OE E BH. DHS. os RE cect 
Atter te ding the Order made the Sixth Inſtant, at the Deſire of Doctor 
Drake far his ttendance this Day, the Houſe took into their Conſidera- 
tion the abgyer mentioned Paragraph. After the Reading whereof, Doctor 
Drate was called in, and the N of the Sixth Inſtant read to him. 
The Lord Keeper afſ'd him what he had to ſay concerning the ſaid 
Bock? And the Book and the (aid Paragraph bein ſhew'd him, he owned 
he writ the Book, and that Paragraph in particular; and he thought he 
had juſt Reaſon to write it, he having heard her Highneſs talk d of diſ- 
l in almoſt eyery Coffee-Houſe, 2 es 


"hen he withdrew. .. | 10 5 | 
And, after ſome Debate, was call'd in again; and the Lord Keeper told 
him,” The Houfe was not ſatisfied with what he had ſaid, but thought he 
trifled, and required him to acquaint the Houſe with the Grounds of his 
writing that e | : | ; 

He anſwer'd, He found it mentioned in divers anonymous Pamphlets 
publiſh'd at that Time, and hoped it was no Hurt to anſwer thoſe Pam- 
phlets, and deſired Time to recolle& what thoſe Pamphlets were; an 
then withdrew. | if : 

After ſome Time he was call'd in again, and aſked the following 

NCLLME,-. | | 
f he could charge any Perſon or Perſons in the Kingdom, with the 
Matters afferted by him in that Paragraph! 5 

To which he Anſwer'd, That he did not know any ſuch Perſon. | 

Then he was aſk'd, Whether. he had heard any other Perſons ſay, | 
That they could charge any Perſon whatſoever with the Matters con- 
tain'd in that Paragraph! | 

He faid, He did not know of any ſuch Perſon. 

Being farther aſk'd, If he had any other Grounds beſides the Pam- 

. phlets, and what thoſe Pamphlets were? | 
He ſaid, He had no other Grounds beſides the Pamphlets; and named the 


E ee e 1 Oe 
It is Ordered by the Lords Spiritual and Temporal io Partiamene Ar. 
ſembled, 'That Her . or Attorney-General do forthwith effectually 
proſecute the faid Docter Drake for having writ the faid Paragraph. * 
an Tae in 2 d, an Tueſday the Tus 22 
1702, | mie” Paragraphs contain'd in n of the Book, i- 
- titled, I ou Doom Return'd out of the Country : Or, The True 
Picture of a | Maders , ſet forth in a Second Dialogue between 
Mr. 1higlove and Mr. Double, at the Rummer Tavern in/Ducen-frect . 
| TH E Order being Read for the Maſter and Wardens of the Statianerr 
Company, and ahn Nutt, to attend, to give an Account of 
what they have done in to find out che Author and Printers of the 
Book, intitled, Tom Double return'd out "of the Gonntry > Or, The Tra: 
Pifture of a Modern 15 fet forth in a Saum Dialogue between Mr. 
Whiglove and Hr. Double, at the Rummer "Tavern in Queen“ ſtreet. 
They were call'd in, and Mr. Nutt ſaid; That Mr. Barber, the Printer, 
ave him the Book to Publiſh,' and they withdrew, wt. 
Then the Houſe went into Conſideration of the Paragraphs in the Beth 
and 258 Pages of the ſaid Book, which were read, as followeth, bis. 
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M biglide. I find we have miſcarried in one great Deſign, the Train 
would not take, we were very hot upon it juſt before the Parliament 
* met, all the Whig Coffee -Houſes rung how neceſſary twas to break auto 
* the Acts of Settlement, and to exclu e 7: 


'* Double. Mum, Whiglove,' talk no more upon the Subject, I beſeech 
© you; freſh Orders are iſſued out, and fince we are not ſtrong enough to 
© make it go, and that on the contrary it has alarm'd and provok d all forts 
© of Men, we are now directed to ſay, Phat never any ſuch Thing was 
© intended by our Party, tho', God knows, it was the whole Diſcourſe of 


| © all our Clubs, Under the Roſe, this was one of thoſe Embrio's that 


© proved abortive upon the 30th of December laſt; but tho” it be not ſeaſon- 
© able to ſtir in it now, never fear our abandoning a wicked Deſign, we 


| © never quite lay aſide any Miſchief; however, fince it has already open'd 
| © the Eyes of a great many, and weaken'd our Intereſt among ſeveral of 


our own Side, whom (with Grief of Mind I ſpeak it) we cannot work 
up to be guilty of ſo much Injuſtice, let us take all Occaſions of decla- 
„ring, That we will not violate theſe Acts upon any Account whatſoever ; 
* which wenay the more ſafely do, becauſe you know tis our Principle, 
* not to think that we are bound by any Proteſtations we make, either in 


* Private or in Publick z-and” tis one of the great Advantages we have over 


© the reſt of our Fellow-ſubjeRs, that we can fetter the Conſciences of 
others, while our own are at perfect Liberty.” a e e 
Then it was propoſed to paſs the ſame Cenſure on theſe Paſſages, as 

was paſſed on Part of the Preface of Dr. Drake's Book. $f 4 

After Debate, the 4 was put, . ws” 

Whether the Houſe ſhall be now adjourn'd ? 

It was reſolv'd in the Negative. 

Then this Queſtion was propoſed, F] 46801 4 85 

That in aragraphs which have been read, contain'd in the 8gth 
and goth Pages of the Book, intitled, Tom Double return d out of the Country, 
&c. there are ſeveral Expreſſions which are Groundleſs, Falſe, and Scan- 
dalous, tending to create Jealouſies in Her Majeſty of Her People, and 
to Cauſe great Miſunderitandings, Fears, and Diſputes amongſt the 
Queen's Subjects, and to diſturb the Peace and Quiet of the Kingdom. 
Then this Queſtion was put, 
Whether the Words, Groundleſs, Falſe, and Scandalous, ſhall be leſt 
out of the Queſtion ? | 

It was reſolved in the Negative. 

Then the main Queſtion was put, | | 

That in the Paragraphs which have been read, contain'd in the 8gth 
and goth Pages of the Book, intitled, Tom Double re:urn'd out of the Coun- 
try, &c. there are ſeveral Expreſſions which are Groundleſs, Falſe and 
Scandalous, tending to create Jealouſies in Her Majeſty of Her Pcople, 
and to cauſe great Miſunderſtandings, Fears and Diſputes amongſt the 
Queen's Subjects, and to diſturb the Peace and Quiet of the Kingdom ? 

It was Retolved in the Affirmative. 1 

It is Reſolved and Declared by the Lords Spiritual and Temporal in 
Parliament Aſſembled, That in the Paragraphs which have been read, 


ſeveral Pamphlets following, as the Ground of writing that Paragraph, viz. contained in the 89th and goth Pages of the Book, intitled, Tom Double 


The Two Legion Letters; The Black Liſt ; The Jura Populi Angli- 
cant ; and Toland's Reaſons for inviting over the Princeſs of Hanover. 
And being aſk'd, If in any one of theſe Pamphlets therę was any thing 
ſaid about ſetting aſide the preſent Queen? 
He anſwer d, He did not remember there was. 
Then, he being withdrawn, the ſaid Paragraph was taken into Con- 
ſideration, and it was propoſed to paſs a Cenſure thereupon. 
And after Debate, . | 
This Queſtion was put, That a Cenſure ſhall be now put upon the 
ſaid Paragraph. 
It was Retolved in the Affirmative, ; 
Then this Queſtion was put, That in the Preface of the Book, in- 
| titled, The Hiſtory of the laſt Parliament, began at Weſtminſter the Tenth 
Day of February, in the Twelfth 8 the Reign of King William, Anno 
Domini 1500, there are ſeveral Expreſſions, which are Groundleſs, Falſe, 
and Scandalous, tending to create Yealouſies in Her Majeſty of Her People, 
and to cauſe great Miſunderſtandings, Fears, and Diſputes amongſt the 
Queen's Subjects, and to difturb the Peace and Quiet of the Kingdom. 
It was Reſolved in the Affirmative, 


It is Reſolved and Declared by the Lords Spiritual and Temporal in | 


Parliament Aſſembled, That in the Preface of a Book, intitled, The 
Hiſtiry ef the laſt Parliament, began at Weſtminſter the Tenth Day of Fe- 
bruary, in the Tibelſth Year of the Reign of King William, Anno Domini 
1700, (written by DoQor Drate, as he own'd at the Bar) there are ſeveral 
Expreſſions which are Groundleſs, Falſe, and Scandalous, tending to 
create Jealouſies in Her Majeſty of Her People, and to cauſe great Miſ- 
underſtandings, Fears, and Diſputes amongſt the Queen's Subjects, and 


Return'd out of the Country: Or, The True Picture of a Modern Whig, /zt 
forth in a Second Dialogue between Mr. Whiglove and Mr. Double, at the 
Rummer Tavern in ee e there are ſeveral Expreſſions which 
are Groundleſs, Falſe, and Scandalous, tending to create Jealouſies in 
Her 3 of Her People, and to cauſe great Miſunderſtandings, Fears, 
and Diſputes amongſt the Queen's Subjects, and to diſturb the Peace and 
Quiet of the Kingdom. 


The Reſolution and Proceedings of the Right Honourable the Lords Spiritual and 
Temporal in Parliament Aſſembled, on Saturday the Sixteenth of May, 1702, 
upon a Pamphlet, intitled, Animadverſions upon the Two laſt Thirtieth 
of January Sermons : One Preached to the Honourable Houſe of Com- 
mons: The other to the Lower Houſe of Convocation : In a Letter. 
As alſo upon a Book, intitled, A Sermon Preach'd on January the Thirtieth, 
Ne Fa, in King Henry the Seyenth's Chapel, before the Reverdnd 

lergy of the Lower Houſe of Convocation. By I. Bincks, D. D. a 
Proctor for the Dioceſe of Litchfield aud Coventry t. 
Die Sabbati, 16 Mali, 1702. 

(QOmplaine being made to the Houſe, of a Pamphlet, intitled, Animad- 

| verfions upon the Two laſt goth of January Sermons ; One Preach'd to the 

Honourable Houſe of Commons: The other ta the Lower Houſe of Convocation * 

In a Letter. | 
After Reading and Conſidering ſeveral Paragraphs and Places therein, 

and Debate thereupon ; It is Reſolved and Declared by the Lords Spiri- 

tual and Temporal in Parliament aſſembled, That the Book or Pamphlet, 
intitled, An;madverſions upon the Two laſt zoth of January Sermons ; One 

Preach'd to the Honourable Houſe of Commons: The other to the Lower 


to diſturb the Peace and Quiet of the Kingdom. 


Houſe of Gonvacation : In a Letter, is a Malicious, Villainous Libel, contain- 


* It is Ordered by the Lords Spiritual and Temporal in Parliament Aſſembled, That the Proceedings and Reſolution of this Houſe, in Relation to this Matter, be forthwith 


Printed and Publiſh'd. 


Marth. Johnſon, Cler? Parliamentor”. 


＋ It is Ordered by the Lords Spiritual and Temporal in Parliament Aſſembled, That the Reſolution and Proceedings abovementioned, ſhall be forthwith Printed and 


Jubliſhed. 
4 


Haith. Jobiſon, Cler' Parliamentor.. 
ing 
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(er 276% go. Pvidence gives ot the Bar of ibe Houſe of Commons, E- (82) 


A * eftions on King Charles the Firſt of ever-bleſſed Me- January the 3orb, 17012, in King Henry the S. venth's Chapel, Leſore the = 

OG _p_—_—_ the $ubverfon of the Monarchy. Reverend Clersy of the Lower Hinſ: of Convocation, by W . Binckes, D. D. 
It bs Ordered by the Lords Spiritual and Temporal in Parliament Aſ- 4 Proctor for the 3 of Litchfield and Coventry; there ate ſeveral Ex- 

| (embled, That the Pamphlet, intituled, Aninadver ſions on the tw lat goth | preſſions that give juſt Scandal and Offence to all C hriſtian People. 

# January Sermons : One preached before the Honourable Houſe of Commons : Then it being propoſed to Burn this Sermon, this Queſtion was put, 

755 other to the Lower Houſe o Convocation : In a Leiter, ſhall be burnt by | Whether this Sermon ſhall be Burne ? | 

the Hands of the Common Hangman, in the Old Palace-Vard, min- It was Reſolved in the Negative. Rs 

, on Friday, the 22d Day of this Inftant May, between the Hours of It is Ordered by the Lords Spititual and Temporal in Parliament Aſ- 

One and Two of the Clock in the Afternoon of the ſaid Day. ſembled, That the Reſolution above recited ſhall be communicated to 
To the Sheriffs of London and Middleſex; ; the Lord Biſhop of Litchfield and Coventry, 


_ iba Mondeo ox ro 1 bo The a rn and Proceedings of the Right Honourable the Lords Spiritual 

BM Die Sabbati, 16 Maii, 1702 (a). nds Taos and Temporal in Parliament Aſſembl-d, on Saturday, the 16th of May, 

| HEN the Houſe took into Conſideration a Book, intituled; A Sermon 1702, upon Two Paſſages in the Pamphlit, intituled, I. Reaſons for Ad- 
L 


oy 


ed on January the 3oth, 1701-2, in King Henry the Seventh's dreſſing his Majeſty to invite into England their Highneſſes, the Elco 
fg before the Reverend Clergy of the Lower Houſe of 3 By treſs Dowager and the Electoral Prince of Hanover; And litewiſe, - 
W. Binckes, D. D. a Proctor for the Dioceſe of Litchheld and Coventry (b). II. Reafons for Attainting and ns the pretended Prince of Males, 
And · ſome Parts, or Paragraphs; out of the ninth, tenth, and fifteenth and all others pretending any Claim, Right, or Title from the late 
Pages of the ſaid Book being read, as followeth, viz, King James and Queen Mary; with Arguinents for making a vigorous 
| War againſt France (e). | | 


And firſt, As to the near Reſemblance between the Parties concerned, | 5 . 
< as well the Actors as the Sufferers, comparing thoſe in the Text with Die Sabbati, 16 Maii, 1702. 


© thoſe of the Day. 55 Omplaint being made to the Houſe, of two Paſſages in the Pamphlet. 
And here, one would an 2 3 N Tee. arg x moe. F8 C 1 ulea; 1. Þ. 40 for Adds 5 5 His Majeily $ a Fa 1380 

: P aul's * * e LN 88 4 wor 8 0 In wh e A Ke q their Highneſſes, the Eleftreſs D wager and the Rlecteral Prince of Hanover. 
a ucify to themſelves t 8 5 . has * wo Re peck 0 155 ok tv of the And likewiſe, II. Reajons for Attainting and Abjuring the f retended Prince of 

be, put him to an Open Shame. If, with Reſpect to the Dignity of the Wales, and all others pretending any Claim, Right, er Title from the lite 


© Perſon, to have been born King of the Jews, was what ought to have 2 . . . ö oo 
. ſkreened our Saviour from Violence, here is alſo one, not only born to King Fn oy The . dee of. pg: for Ne 1 = rf 
* a Crown, but actually poſſeſſed of it. He was not only called King by ; w 185 8 | Dulce, 

5 . 


ſome, and at the ſame Time, derided by others for being ſo called, but 
he was acknowledged by all to be a King; he was not juſt dreſſed up 
for an Hour or two in Purple Robes, and ſaluted with a Hail King /! 
but the uſual Ornaments of Majeſty were his cuſtomary Apparel : his 
Subjects owned him to be their King, and yet they brought him before 
a Tribunal; they judged him; they condemned him; and that they 
might not be wanting in any Thing to ſet him at nought, they ſpit upon 
him, and treated him with the utmoſt Contempt. Our Saviour's de- 


[4 
: © It appears from Hiſtory, that all free People have ſet aſide the Chil- 
oF 
[4 
5 
« 
1 (4 
DT claring that his Kingdom was not of this Morld, might like look a Sort of 
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* dren of Tyrants for Reaſons of eternal and univerſal Force, as inheriting 
* the Principles and Deſigns of their Parents, bearing an Affection to 
their Friends, and owing a Revenge to their Enemies, as more likely 
* topraſp at a greater Power than even their Parents, the better to ſecure 
© themſelves from their Diſgrace, and being under extraordinary Obli- 
« gations to thoſe foreign Potentates who protected or reſtored them. 


Renunciation of his Temporal Sovereignty, for the preſent defiring on! 


to reign in the Hearts of Men; but here was nothing of this in the Cale XXXI. “In fine, whether the Aljuration be penal: or voluntary, (for 


n+ ug 1 : nine, | * cannot doubt of one or the other) J hope Care will be taken that it be 

, as N 4 . M ee e „ 0 tendered as I ſaid before, to all Manner of Perſons, not excepting thz 

the Lord's Anointed : and yet, in deſpight of all aw, both Human | : 1 Þ ajeſiy, or her Royal Highneſs the Þ 2 of Denmark. For all 

and Divine, he was by direct Force of Arms, and the moſt daring Me- A _ F pO G be may wo Frog this mh * Porch Na 

thods of a flagrant Rebellion and Violence, deprived at once of his Im- ne GOUBL EITRET Gf. nen, Ram M TTL Or REY An 

e 8 ö in the World: But they both of them very well know what Stories 

perial Crown and Life. | © and Surmiſes our Enemies have b Ti ſpreading t ſe and 

| The Fact of this Day was ſuch a vying with the firſt Arch-Rebel, | , 77.007 lenge we ee -9n * enn 

gth © the Apoſtate Angel, Lucifer ; it was ſuch a going beyond the Old Ser- © intimidate the People; they have whiſpered horrible Things of blind 

8. © pent in his own Way of Inſolence and Pride, that it is no Wonder if he wi e Bargains ; but CAESAR's Wife ought to be unſuſpected 
wins | © then began to raiſe his Head, and ſet 4 for Dominion in this World,, 75 Well as innocent. 

the © when thus warmed and enlivened by a fiery Zeal in ſome, and Rage in 


It is Reſolved and Declarcd, by the Lords Spiritual and Temporal in 
Parliament Aſſembled, That there are in the Pamphlet, intituled, 
I. Reaſens for Addreſſing his Majefly to invite into England th.ir Highneſſes, 
the Elecireſs Dowager, and the Electoral Prince of Hanover. And likewiſe, 
II. Reaſons for Attainting and Abjuring the pretended Prince of Wales, and all 
others pretending any Claim, Right, or Title from the late King Jawes and 
Queen Mary. TVith Arguments for making a vigorous War againſt France; 


| © others, to the Degree of Drunkenneſs, thirſting after, and ſatiating 
| © themſelves in Royal Blood; and in which reſpect only, heated to the 
leſt Degree of Frenzy and Madneſs, the Plea in my Text may ſeem to have 
© ſome hold of them, Father, forgive them, for they know not what they do. 


After Debate thereupon, it being propoſed to cenſure theſe Paragraphs, 
the Houſe came to the following Reſolution ; 


gth Aſſertions and Inſinuations ſcandalous and dangerous, tending to alienate 
ou It is Reſolved and Declared by the Lords Spiritual and Temporal in | the Affections of the Subjects of this Kingdom from her Majeſty, and tg 
_ Parliament Aſſembled, That in the Book intituled, 4 Sermon preached on | diſturb the Peace and Quiet of the Kingdom, | 
ple, , 

the 
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L. The Evidence given at the Bar of the Housk or Commons, upon the Complaint of Sir Joan Pak- 
INGTON, againſt WILLIAM Lord Biſhop of Worceſter, and Mr. L1ovp, his Son, Together with 
the Proceedings of the Houſe of Commons thereupon, 1702. 2 A. (d) 


Lune 2 die Nevembris, 1702. It. He ſent ſome Letters himſelf, and his Secretary ſent others, to ſeveral of 

Complaint being made to the Houle by Sir John Pakington, againſt | his Clergy, with Directions to make what Intereſt they could againſt me in their 

the Lord Biſhop of W/orcefler, and Mr. Lloyd his Son, relating to | ſeveral Pariſhes, and where they could not prevail with ſuch who voted ſingly 

the Rights and Privileges of the Houſe of Commons; for me in the laſt Election, to give a Vote for one or both the other Canetdates, 

Reſolved, they ſhrul1 defire them to ſlay at Home; and in order ta this his Lordſhip ſent 
That a Day be appointed to take into Conſideration the ſaid Complaint. | them Copies of the Pull rf their reſpettive Pariſhes, 

Ordered, That the ſime be taken into Conſideration upon J/edneſday III. He afperſed me to his Clergy, Lranding me and my Anceſtars with ſcue- 

the Eighteenth Day of November Inſtant. | ral Vices ; and at his Confirmation and V\ſitations ſolicited his Clergy to vote 

againſi me, repreſenting me as very unfit to ſerve in Parliament, and threaten- 


; ng them with his Diſpleaſure, if they did not vote againſt me. 
The Houſe (according to the Order of the Day) proceeded to take into | "5 : . 8 8 
Conſideration — K made by Sir John Pakington, the ſecond in- IV. He aſperſed me and my Anceſtors to ſeveral of the Laity, who were his 


: Tenants, and threatened them, That if they would not vote again}t me, thy ſhould 
2 gray e 4 Privileges 5 N Wee! i ee Any 3 875 never renew any Eftate under him, and that he would ſet ſuch Marks « pon them, 
Jab Polingion in his Place acquainted the Houſe, That be had reduced that his Succeſſors ſhould not ſuffer them nor their Children to renew any mere. 


wy * . V. Ar. Lloyd, the Biſh:y's Son, afperſed me, and gave ſcandalous Chas 
0 the — _ 3 7 2 laint into ſeveral Heads, which he read in racters of me to ſeveral Freeholders, 5500 . falicited to vote againſt me, and 
7 P ND 


told them, I voted for bringing in a French Government. 

I. TJ #47 ſoon after the laſt Parliament roſe, the Biſhop of Worceſter took VI. The Biſhop's Secretary aſperſed me to ſeveral Frecholders in the like Man- 
upon him to ſend to me to deſiſt from ſlanding to be elected Knight for | ner, repreſenting me as unfit to fit in the Houſe, threatening them with the 

that County, and to threaten me, That 4 I would not deſiſt, he ſhould think | Biſhop's Diſpleaſure; and ſaid they might as well vote for the Prince of Wales 

himſelf cbliged to ſpeak againſt me to his Clergy. as for me. 


Mercurii 18 die Novembris, 1702. 


{a) It is Ordered by the Lords Spiritual and Temporal in Parliament aſſembled, That the Reſolution and Proceedings abovementioned, ſhall be forthwith Prigged and 
Publiſhed. Matth Jobhnſon, Cleric' Parliamentor'. 

4% Afterwards made Dean of Litchfield. | ; 

{c/) It is Ordered by the Lords Spiritual and Tempo al in Parliament aſſembled, That the Reſolution and Proceedings abovementioned ſhall be forthwith Printed 
and Puolithed. 5 ; Matti h. Johnſon, Cleric* Parliamentor.“ 

d Mereurii 25 Die Nvembris, 17102. Ordered, That the Evidence given at the Bar of this Houſe, upon the Charge of Sir John Palington, againſt William Lord Biſhop 
of Norcęſter, and Mr. Lloyd his Son, be printed; together with the Proceedings of this Houſe thereupon. Paul Jodrell, CY Dom' Com'. 

Vor. VIII, M . Alta 
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his Lor 


in and examined at the Bar thereunto, bx. 
Mr. Millium Norton being examined ſaith, That he had a Letter from 


the Lord Biſhop of M orceſler's Secretary, Mr. &vans, that the Biſhop 
would ſpeak with him; that he went accordingly that Night to wait upon 


his Lordſhip, and upon his attending his Lordihip, his Lordſhip told him, 
'That he took it unkindly that he made Intereſt, for Sir Jahn Pabington; 
That his Lordſhip had ſent his Bailiff to engage Votes for Mr. Bromley 


and Mr. Jt, and be was ſorry that this Examinant ſhould be for his 
Enemy Sir John Palington ; and that his Lordſhip would ſend to Sir Jahn 


Palingion, to deſiſt from itanding ſor Knight of the Shire; and if he would 
r and he would ſet Sir 7obn 


not deſiſt, his Lordſhip was to viſit his 7Ou 
r out in his Colours: The ſaid Examinant being aſked, what 
eaſons his Lordſhip gave, why Sir Fohn 1 1s was his Enemy; ſaid, 
He did/not give him any Reaſons, but that his Lordſhip believed he would 
do any thing in his Power to ruin him. He Nb EG IE 
| Mr. Charles Stephens, Rector of Hampton Lovet, being examined, faith, 
That on the 3oth of June laſt, he received a Letter from the Lord Biſhop 
of Moerteſler, under his own Hand, to attend him at Woregſter before his 


Lordſhip went his Viſitation ; this Examinant attended his Lordſhip ac- 


cordingly, who deſired this Examinant to deliver a Meſlage to Sir John 


Pakington, to deſiſt from ſtanding for one of the Knights of the Shire; 
this was in the Preſence of the Chancellor: He ſaid, that Sir Jobn ſhould 
name any body whom he pleaſed, and that his Lordſhip ſhould take it very 


ill if any of the Clergy voted for Sir John Pakington; and if any of his 


Tenants did, they ſhould not renew their Leaſes in his Time, and he 
would leaveſuch LA his Succeſſors as ſhould make them of his 
Mind ; and that if Sir Fehn would not deſiſt, he ſhould be obliged to ſpeak 
againſt him at the Viſitation, © This Examinant being asked what Reaſons 


the Biſhop gave for his being againſt Sir Jobn Palington, he ſaid his Lord- 


ſhip urged againſt him the Pamphlet written in Defence of the Bill againſt 
the Tranſlation of Biſhops.; Being aſked if he knew of any that had diſ- 
perſed any of thoſe Pamphlets ; he ſaid, that the Biſhop ſaid, That Sir 
John Pakingtin's Servants had diſperſed them; but this Examinant faith, 
that he had none given him, but half a Dozen which were directed to him, 
he knows not by whom, but believes they came no further than from Mor- 
ceier, being brought by one Davies a Carrier, of Wich, as he thinks; be- 
ing aſked ſeveral Queſtions about divers Pamphlets, if he had ſeen them, 
he ſaid, he had bought one at Worceſter, being a Vindication of the Bill 


againſt the Tranſlation of Biſhops, and that he had ſeen another, being a 


pretended Anſwer, which was ſent him in a blank Caſe from London, he 
knows not from whom, and that he never diſperſed any, being always cau- 
tious in ſuch Matters : Being aſked, if that Cover was franked with Sir 
John Paſingten's Name, he ſaid, it was not. This Examinant faith, 
That after Dinner, at the Viſitation at Bromſgrove, the Lord-Biſhop ſaid, 


every body might expect Juſtice from him, but not Favour, if they Voted 


for Sir John Pakington. Being asked, Whether the Biſhop charged him 
upon his Canonical Obedience, he ſaid No, but that his Lordſhip told Mr. 
Belles of Hagley, who ſaid he could not vote as the Biſhop deſired him, 
being obliged by his Patron to Vote for Sir John Pakington; the Biſhop 
replied, And are you not obliged to me? Have you not lately ſworn Ca- 
nonical Obedience? I am ſure you have. This Examinant being aſked, 
if he had any Living, he ſaid that Sir John Pakington had preſented him to 
Hampton Levet. He ſaid further, That his Lordſhip charged ſeveral Im- 
moralities upon Sir F.hn Pakington, and being aſked the Particulars, faid, 
he charged him with Drunkenneſs, Swearing, and Whoredom. That 

hip inſiſted at his Viſitation very much upon the Pamphlets, br 
ticularly that Faſſage about cutting down Wood; and his Lordſhip ſaid, 
that he could give a very good Account of that; and that there were divers 
Paſſages in the Pamphlets, reflecting upon ſeveral Biſhops, That after 
Dinner, at the Viſitation at Bromſgrove aforeſaid, his Lordſhip's Secre- 
tary, Mr. Evans, ſtood at the Door to endeavour to keep eyery body in 
the Room until his Lordſhip had particularly ſpoken to them, and was 
not willing to let any one go out but this Examinant. 

Mr. 2 Cheatle being examined, ſaith, That he was at the Viſitation 
at Bromſgrove, in July laſt ; that he met Mr. Evans, the Lord-Biſhop's 
Secretary, on the dtairs- head, who preſſed him very much to go in to his 
Lordſhip, which this Examinant was unwilling to do; and being deſirous 
to know the Buſineſs the Lord-Biſhop would ſpeak to him of, Mr. Evans 
told him, my Lord expected he ſhould vote for Mr. Bromley and Mr, 
Walſh. This Examinant told him, that he was engaged, for he had 
promiſed Sir John Pakington : That the Secretary told him in great Anger, 
That then he muſt not expect to come within his Lordſhip's Door any 
more. He ſays, That he is a Receiver of ſome of the Biſhop's Rents, and 
that he voted only for Sir Fohn Pakingion. 

Being asked a Queſtion which related to the ſaid Election; but that 
being a Diſcourſe that the Lord-Biſhop had with him alone, the Examinant 


ſaid he was Receiver of the Biſhop's Rents, and that he delired the Judg- 


ment of the Houſe, whether it was fit for him to relate that; and then 
withdrew. And the Houſe did not think fit to examine him to that Point, 
but called him in to other Matters. 

Mr. Thomas Wellens, Curate of Alfrick and Lulſſey, being called in and 
examined about a Letter ſent to him by Mr. Evans, the Biſhop's Secretary, 
Mr. Wellens, and the aforeſaid Mr. Cheatle, proved it to be Mr. Francis 


Evans, the Bithop's Secretary's Hand. The Letter was read, and is as 


followeth : 


John Field 
Revnold Barber 
William Woodcock 
Sam. Hall 
Jot. Joyner 
ohn Gillam 
Nichard Kendrick 
Walter Meeks 
Sam. Mceks 
Tho. Smith 
Fran. Skinner 
Richard Portman 


Lulſley. 
Edmund n P 


* 


Alfrick, 


bg 
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30. Evidence given af the Bar of the'Houſe of Commons, SY 


After whichy the Witneſles to the reſpective Heads were ſeverally called 5 


: 


* 
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Rich. Markham p. W U 
Sam. Smith | oth B. W 5 3 
Chriſtopher Gorey . e Parton FRY u 
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Mr. Wallens, | | | 307 . 
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MV Lord finds that the Frecholders at Mfrict and Lalſey voted 

; M above, the laft Election, Twelve 7 — ſingly for Sir John 
: Patington. His Lordſhip does not think him a fit Perſon to repreſent 

the County in Parliament, for many Reaſons, and therefore defi 
« "11 uſ 1 y , | res 
I 20 Il uſe all the Intereſt you have in the Gentlemen above to vote for 
© Mr. Bromley and Mr. Waſh, and in caſe they are ftill engaged for Sir 
; 2 P. if they do Vote, deſire them to give a ſecond Vote either for 
Mr. Bromiq or Mr. Walſh, or rather to ſtay at Home, and ſo not Vote 
* At all: Whatever Service you can do in this Affair, will be very kind! 

taken by his Lordſhip. If there be any other Freeholders that did not 
Vote at laſt Election, his Lordſhip deſires you'll endeavour to prevail 
* with them to Vote for Mr. Broml:y and Mr. Halb. Iam 

. 1 Your Friend and Servant, 
FRA. Evans. 


For the Rev. Mr. Wellins, Curate of Alfrick and Lulſiy. Theſe. 


The faid Mr. J/lns being farther examined, ſaith, That ſome Time 
after, he met Mr. Evan at Morcgſter, and told him he had received his 
Letter, but that it came too late, his Neighbours being engaged before. 
Mr. Thomas Pountney, Rector of Fladbury, being examined, ſaith, That 
he did receive a Letter from the Lord-Biſhop of Wiorcefler, by one Taylor 
an Apparitor; and the Letter being ſhewed him, he Fer it to be the 
ſame Letter, ſigned by his Lordſhip's own Hand. He ſaith, That he 
ſhewed the Letter to Mr. Hedge, as the Biſhop defired him in the ſaid 
Letter. The Letter was read, and is as follows, viz. 1 


37K. Hartl:bury, Fuly 29, 1702. 
; Think I have more Reaſon to hope for ſomething of Conſideration 
; from you, than from moſt others of the Clergy of this Dioceſe, and 
ſomething alſo more from the Freeholders in your Pariſh, than in moſt 
other Parts of the County ; and therefore I thought I had Reaſon to 
take it ill of your Neighbours, that they ſhould give their Votes as 
they did, for the chooſing of Sir F. Pakington to be Knight of the Shire, 
when, in order to that very Election, he had publiſhed Two Libels, 
full of horrible Lies, againſt myſelf, and ſeveral others of the Biſhops, 
that had never given him the leaſt Provocation. - This grieved me much, 
but yet I had wherewith to comfort myſelf, in believing that thoſe Libels 


reat Care was taken by Sir Fehn's Agents to publiſh them all over your 
| RA ace But Kring nt I po ah there is a Third Libel 
come abroad, which is written againſt me in particular. The declared 
Cauſe of it is not only my oppoſing Sir J. P.'s Election, which, after 
my coming into the Country, and finding his Libels publiſhed among 
my Tenants by his Servants, I ſent him Word I thought myſelf | 
obliged to do, unleſs he would be pleaſed to deſiſt from ſtanding, as I 
earneſtly deſired him to do more than once : But this Author hath found, 
that I was the Writer of a printed Half Sheet, called, The Character of 
a Churchman, and that this was written againſt Sir F. P. for hindering 
his Election ; and for this he ſcourges me moſt unmercifully, with ſuch 
a Tongue as that St, James deſcribes. For that Character of a Church- 
man, I do declare to you in the Preſence of God, That I neither writ 
it, nor know the Author of it; but I certainly know, that Sir F. P. is 
not once mentioned in it, nor had I at the Time when that was printed 
any Breach with Sir F. P. nor Occaſion to do this with reſpect to the 
Election, for it was printed before I came to London, and that was be- 
fore the Diſſolution of the former Parliament, which if I had foreſeen, 
I had certainly ſtaid longer in the Country. After all this, it is true 
that I ſent a great Number of thoſe Half Sheets into the Country, as [ 
did of ſuch other ſmall Things, upon ſeveral Accounts. They were 
ſent chiefly on the Account of our unhappy Differences in Convocation, 
and for promoting the moſt pious Deſigns of Reformation. On this laſt 
Account it was that I ſent this Character of a Churchman, without mak- 
ing any Reflection upon any particular Perſon. I did indeed know, 
that the Devil would be mad at me for it, and now I have found the 
Effect of his Wrath: He hath ſet a Son of his to write againſt me, 
which I thank God is the worſt he can do. This Account I have given 
you of this Third Libel, in hopes it may have ſome Effect upon you 
and your Neighbour Mr. Hodge, to whom I deſire you to ſhew what ! 
have written. I hope you will both of you conſider whether any ſuch 
Promiſe as that you have made to this Gentleman, to make him your 
Repreſentative in Parliament, can oblige you to any thing elſe but 
Repentance of your having made ſuch a Promiſe, and to bring forth 
Fruits meet for Repentance. For my Part, I leave this upon your 
Souls, deſiring you both to do in this Matter as you think you can belt 
anſwer it to God at the great Day, which I doubt not you believe, and 
expect as well as I. I pray God direct you. Iam | 


Your Faithful Friend 
and Dioceſan, 
W. WoRCESTER- 
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The Encloſed is a Liſt of the Voters from Fladbury at the laſt Election. 
I pray God direct them this Time to vote better, or to ſtay away. 


Fladbury. 
Hen, Cocks P John Bachelor P Rich. Tayler P 
John Knowles P Tho Day P Rich. Tandy P 
William Cole Pp H. M. T. Woodward P H. M. Arth. Charlet P 
Tho. Weſton P H. Wm. Tomlins P H. M. Rich. Farr 
Richard Hilyard P M. John Francis P B. Tho. Barkes B. W 
P M. Wm. Gibbs P Tho. Hornblow 


Joſ. Ganderton 


James 


might not have come to their Knowledge; tho” as I ſince underſtand 


(85 ) 472. 


„ tg90” © 3 


Will. Francis 


Character be 
5 — s it with the Proclamation from the Appatitor. 


2 Lord Biſhop's Hand. The ſaid Letter from the Biſhop was en- 


a W ans G W SAa-a 


R K @& 


Will. Weſton P Will. Buſhell . P 


„Sanders P | 
M. Tho. Sanders S. G. Jeffrey Hopkins P A. M. Rob. Wright P 


Edward Marthall P 


luck P M. Hen. Gibbs P Bart. Hopkins 
| — Sich 6 em Hopkins P St. B. John Moor P 
Arth. Gutteridge P Will. Kings B. W Richard Buſhell P 
John Weaver P Will. Haywood 8 


ohn Bluck P 
ol 


ho. Francis 


P H. M. Jol. Charlet P.B 
Cl. Perks P S. B. John Sale P 


To the Reveren1 Mr. Poutney, Rector of Fladbury. trams: 
This Examinant being aſked about Pamphlets, he faith, That 75h 
a Churchman was brought to him by the Churchwardens, 


roduced another Letter, directed, To the Reverend 
9 Duioueg which Mr. Cheatle aforeſaid proves to 


Sir Jobn Pakington 
MEE Reftor of 


loſed in a Letter from Mr. Mugg to Sir John Patington, and delivered by 
Mr. Mugg to Sir John Pakington's Servant, who delivered it to his Maſter. 
The Letters are as follow, viz. 


SIX, 


4 1 Have here encloſed the Biſhop of Worceſter's Letter, which deterred 
« 


me from coming to your laſt Election, againſt my own moſt earneſt 


© Inclination, to attend and promote it as formerly I did; and refer to 


Mr. Appletree, and other Gentlemen, to ſay what Influence it had more 


« my ſingle Vote, with Reſpe& to my Age and longer Reſidence in 
ee others of the Clergy. 73 this Biſhop has been ſo 
ſevere in promoting and abetting unjuſt Proſecutions againſt me, to my 
vaſt Damage and Loſs of Eftate in another Place. And ſince his com- 
ing into this Dioceſe have I juſt Cauſe to complain of that Want of 
Diſcipline, which from his Conſiſtory Court ſhould have been exerted 
againſt Lewdneſs in my Pariſh ; which I take worſe than his repeated 
Endeavours to deprive me of my Eſtate. I would lay the Matters in 
particular, and give perſonal Teſtimony in ſeveral Inſtances, if I may 
be permitted a further Day. But Thurſday next muſt attend a Com- 
miſſion then held at Notting bam + Afterwards, as I have Intimation, all 
Excuſes and Delays ſet aſide, ſhall be ready to appear, not only to ſerve 
you in this Cauſe, but for neceſſary vindicating the Right of the Com- 
mons, and that Property of the Subject that is infringed by ſuch Means 
and Methods as I know this Biſhop has uſed. I am, Sir, 


Your moſt Faithful, 
Humble Servant, 


15 Nov. 1702. Hen. Muck, Vicar of Int borough. 
To the Honourable Sir John Pakington, Bart. Member of Parliament, 
humbly preſent. 


CTR Fuly 27, 1702. 

* you cannot but have heard, and probably have ſeen, how the Biſhops 
c of this Church in general, and Five or Six of them in particular, 
© have been abuſed with impudent Lies in two Libels that were publiſhed 
by Sir Join Pakingtin, almoſt a Year fince, in order to his laſt Elec- 
tion. At that Time I had not given him the leaſt Provocation ; and 
for the other abuſed Biſhops, few of them knew his Face. Since that 
Time, finding at my Return from London, where I was all the while he 
was libelling me in the Country, that he had publiſhed theſe Libels, 
ſome of them with his own Hands, and the reſt by his Agents, I could 
not but think myſelf obliged by all honeſt Ways to oppole his Elec- 
tion, if he would ſtand; which I ſent to him three Times to let him 
know, and to deſire he would forbear. 
« Hereupon there comes out a third Libel againſt me, which I have 
only ſeen, but could not get a Copy of it. I never ſaw any thing writ 
with ſuch a furious Rage of railing, and ſcoffing, and lying; which, I 
thank God, can do me no Hurt, nor will it do him Service, if I may fo 
call it, in promoting his Election, which I think would be the greateſt 
Hurt that could happen to him. 

It is for the preventing of this that I write to my Friends, earneſtly 
< to deſire them to get what Votes they can for Mr. Bromley and Mr. 
© IValſh; and to keep away as many as they can of them that will vote 
for Sir Jobn Pakington. 1 

* Your Diligence in this Matter will lay a very great Obligation 


upon, 1 
ils 


a aA a K © «a K „ 


Your Faithful Friend, 
and Dioceſan, 
W. WorcEsTER,” 


© I have ſent you the encloſed, to ſhew you how the Votes of your 
© Pariſh went at the laſt Election. 


To the Rev. Mr. Mugg, Rector of Inkberrow. 
Inkberraw, 


P Robert Boney 


John Philips B Edward Harriot B 
John Bennet P Sam. Tandy P William Wren B 
ohn Gore W Rob. Biddle P Robert Willis P 
ob Watts P Nich. Hoblins P Tho. Briſtow P 
illiam Walford P Tho, Hopkins P Richard Dewce P 
Geo. Darby P Geo. Gore P. W Henry Glover P 
Rich. Eaton P John Churchly P Tho. Tomkins P.B 
William Barber B.W John Appletree P.B Tho. Ganderton P 
Hen. Hunt P ſohn Sheldon P Walter Steward P 
Tho. Huntles P Tho. Walford P.B John Harbage is 
Hen. Smith P Tho. Marſhal P. B James Hemmings P 
Edward Millard P George Court B William Harvey B. W 
Edward Griffin P Hen, Dyſon B Hum. Eaton ; ” 


* 
# 
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„ 
P B 


p Mich. Jones 
P William Hunt 


Mr. Thomas Hodge, Clerk, being examined, faith, That the Lord Bi- 
ſhop of Foreſter ſollicited him to vote againſt Sir John Pakingion ; and 


William Mallard 


P William Soley 
Tho. Lucas 


P. B Robert Willis 


then would have perſuaded him to ſtay. at home: But he faid, de had 

iven his Promiſe to Sir * His Lordſhip told him, that if he voted 
5 Sir John Pakington, he ſhould think him led by wicked and carnal 
Principles. His Lordſhip ſaid, that Sir John had aſperſed him: This 
Examinant faid, he hoped not. His Lordihip told him of a Book, and 
ſaid, he believed he had it; which this Examinant denied. His Lord- 
ſhip procceded then to give ſome Account of the Book, and to vindicate 
himſelf; and ſaid, that Sir John Palington was a Whoremonger, Drunk- 
ard, and Swearer; and no ſuch were fit to be Law-Makers. This Ex- 
aminant told his Lordſhip, he was engaged to go to give his Vote: The 
Biſhop ſaid, That Sir Fohn Pakington had aſperſed him and other Biſhops : 
And in Concluſion his Lordſhip ſaid, Whoever voted for Sir John Pa- 
kington, he ſhould not think him fit to be a Clergyman. And when his 


of his Promiſe : His Lordſhip ſaid, It was an ill Thing, and that this 
Examinant couid not think himſelf obliged to do an ill Thing, Being 
aſked, if the Biſhop did urge any thing of Canonical Obedience; he an- 
ſwered, that he ſaid nothing of it. 

Mr. William Belles of Hagley, being examined, faith, That at the Viſi- 
tation at Bremſgrove, the Lord-Biſhop of MWoregſter told this Examinant, 
That being now come into his Lordſhip's Dioceſe, he expected he ſhould 
not give his Vote for Sir John Pakington ; and if he did, he muſt expect 
no pi from his Lordſhip. This Examinant told his Lordfhip that 
he had great Obligations to his Patron, to whom he had promiſed to vote 
for Sir John Pakingten, The Biſhop told him, that he had Obligations to 
him, and that he had lately ſworn Canonical Obedience to him. This 
Examinant ſaid to the Biſhop, That Sir Fobn Pakington's Family had 
been always of great Repute; and aſked the Biſhop his Opinion of the 
Lady Patingtin, who was ſaid to be the Author of The J hole Duty of 
Man ; his Lordſhip replied, "That Lady was a very excellent Woman; 
but that Sir John had inherited the Vices of the Males of his Family, but 
none of the Virtues of the Females. Being aſked, whether the Biſhop 
had given him any Preferment ; he ſaid, his Lordſhip had given him a 
{mall Prebend in the Church of Litchfield. | | 

Mr. Thomas Gibſon of Perſpore being examined, ſaith, That the Lord 
Biſhop of Worceſter firſt ſpoke to him at the Confirmation at Per ſhore, 
about three Days before the V ifitation at Eveſham, concerning Voting 
againſt Sir Fobn Palington; and ſollicited him much to vote againſt him. 
The Biſhop told him, "That Sir * was a very ill Man, and very unfit 
to repreſent the County. He told his Lordſhip, he was under an Obli— 
gation, having given his Word. The Biſhop ſaid, that if this Exami- 
nant gave his Vote for Sir John Pakington, he ſhould think that this Ex- 
aminant thought his Lordſhip not fit to be his Biſhop. After this, at 
the Viſitation at Eveſham, the Lord-Biſhop called this Examinant before 
the whole Clergy, and afked him if he had conſidered of what he had 
ſpoke to him at Perſbore? He told his Lordſhip, that he hoped he had 
been ſatisfied with his Anſwer : His Lordſhip ſaid, he was not; and 
added, that if this Examinant voted for Sir n Pakington, he ſhould 
look upon him to be the pooreſt, wretchedeſt, vileſt, deluded Hypocrite 
in the World; and that they may know Sir n Patington's Party, for 
the Papiſts and Quakers were for him: This Examinant replied, The 
Papiſts have no Votes, and the Diſſenters and Fanaticks are of your Lord- 
{hip's Side. | 

Mr. William Thomas, Clerk, being examined, ſaith, That he did receive 
a Letter from Mr. Evans, the Lord-Biſhop's Secretary, to vote for Mr. 
Bromley and Mr. Walſh; and that Mr, Evans ſaid, that if this Examinant 
voted for Sir John Pakington, it would be taken to be in oppoſition to 
the Lord-Biſhop. This Examinant did alſo receive a Letter from Mr. 
Lloyd, the Biſhop's Son, to the ſame purpoſe; adding further, that Sir 
John Pakington was no Friend to the Church. Xo 

Mr. William Norton was again called in, and being examined, ſaith, 
That the Lord-Biſhop of Wo ceſter ſent for him, and preſſed him to give 
his Vote, and uſe his Intereſt for Mr, Bromley and Mr. Halſb This Ex- 
aminant told his Lordſhip, he had given his Word to vote for Sir 77% 
Pakington : His Lordſhip ſaid, Sir John was not a Man fit to ſit in the 
Houſe of Commons; That ne was a Man that ftrikes at the Govern- 
ment; That he was debauched and lewd, and ſo was his Father and 
Grandfather ; That his Father had filled him ſo full of Jacobitiſm, that 
it could not be rooted out: This Examinant ſaid, That he thought Sir 
Jae Pakington was a True Church of England Man as by Law «ta- 

liſhed ; his Lordſhip replied, That he was of the Prince of /Yules's 
Church. At another Time his Lordſhip called this Examinant to him, 
and aſked him if he had conſidered of what he had ſaid ; this Examinant 
ſaid he had, but he could not depart from his Word which he had given. 
His Lordſhip ſaid, Have not 1 ſhewed you Kindneſs in renewing your 
Leaſe? He replied, It was a very hard Fine he had paid. The Biſhoy 
ſaid, Hard or eaſy, he ſhould never renew again, as Jong as he lived 
and that he would put ſuch a Mark upon him, that he ſhould ncver renew 
it in his Succeflor's Lime. A few Days after, Mr. Evans, the Biſhop's 
Secretary, ſollicited this Examinant to vote againſt Sir John Puſington, or 
if not, to ſtay at home, and not vote at all, or elſe he ſhould diſoblige the 
Lord-Biſhop ; and added, 1 do vote as his Lordſhip would have you, 
it will be ſomething in your Way, for his Lordſhip would bear the Charge 
of a Law-Suit this Examinant was engaged in. 

Mr. Robert Fidkin being cxamined, ſaith, That ſome time before the 
laſt Election, the Lord Biſhop of Worceſter ſent for him on a Sun lay 
in the Evening, and told him, he was reſolved to make all the Op- 
poſition he could to Sir h Pakington in this Election, and if any 
of his Tenants voted for Sir John Pakington, they ſhould never renæw 
their Eſtates any more as long as he lived. He told his Lordſhip, 
he could not vote againſt Sir 7ohn Pakington, becauſe he had pro- 


miſed his Vote for Sir John Pakmgton ; but to oblige his Lordſhip, he 
was willing to ſtay at home. His Lordſhip anſwered, he had as lie ve 
| he 


Lordſhip renewed the Diſcourſe another time, this Examinant told him - 
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home ſhould not ſerve his turn: That u | 
againſt Sir 2 Pakington, he ſhould never renew any thing with him; 
and he would | 

ther this Examinant, nor any of his, tould ever renew their Eſtates any 


ſet ſuch-a Mark upon him to ſhew his Succeſlors, that nei- 


he ſhould run a Sword againſt him w ole him that Affront; ſtaying at 
Tl eſs this Examinant would vote | h | t 
| the Prince of ales as for Sir Jobs Pakington. Being aſked, who told him 


| 


more. This Examinant anfwefed, My Lord, you have often told me, 


that I and my Anceſtors have held our Effate. under the Biſhoprick for 
many Hundred Years, as appears by your Books; and I hope your Lord- 
thip will not do fo ill a rn as to ruin me and my Children: His Lord- 
ſhip replied; It is your own Fault. | 

afked, Who he voted for? He ſaid, for Sit John Pakington only, 


Mr. Robert Wilmot being examined, faith, That preſently after Mr. 


Lhyd, the Lord Biſhop's Son, came from London, before the laſt Election, 
he ſent for this Examinant, and prefſed him to give his Vote for Mr. 
Bromley and Mr. Walſh: This Examinant told him, that he had promiſed 
Sir John Pakington already. Mr. Llyd told him, he was ſorry; but he 
mult not give him his Vote, for he was unfit to be a Parliament Man, 
for he was a Whoremonger and a Drunkard: He told this Examinafit 
then he muſt engage to ſtay at home and not vote; and bid him conſider 
of it, and come to him again. Accordingly this Examinant went to Mr. 
Lloyd on Monday, who aſked him if he had altered his Reſolution of voting 
for ' Sit John Pakington ; This Examinant inſiſted, that he had given his 
Promiſe : Mr. Lloyd told him he was acquitted from that Promiſe ; for 
Sir Jahn was a very unfit Perſon: That he inherited his Father's and 
Grindfather's Vices, and not his Grandmother's Virtues ; That he would 
have him ſtay at home, and pretend Buſineſs ; and then he would have 
rſuaded him to pretend to be ſick. But this Examinant ſtill infiſted that 


he had given his Promiſe to Mr. Vinington, to vote for Sir Fobn Paking- 


ton, r. Lloyd then told this.Examinant, That Sir John Pakington voted 
for bringing in a French Government, and fo did Mr, Vinington, and all 
that Party: And if this Examinant did not pleaſe the ſaid Mr. Zhyd in 
his Voting, this Examinant muſt never come near him more. | 
At the time of the Election Mr. Lloyd came to this Examinant, at the 


Booth where the Election was, and told him, he was better than his 
Word, for he had not only voted for Sir ohn Pakington, but made Inte- 
reſt for him; and further told this Examinant, He would be even with 


him. And accordingly, when this Examinant was Hunting with him 
after the Election, he ſent his Servants and broke open this Examinant's 
Stable-Door, and took away his Setting-Dog, and his Gun and Nets, 
which this Examinant had Leave from Pim to keep in the Lord Biſhop's 
Manor, and the ſaid Mr. Lloyd had often made utc of them for his own 
Diverſion: And when he complained to Mr. Lloyd about it, he reproach- 
ed this Examinant for having voted and made Intereſt for Sir Jahn Pak- 
ington; and reminded him of his Promiſe at the Election, That he would 
be even with him. This Examinant further ſaid, That he had been, be- 
fore the Dog was taken, to wait upon the ſaid Mr. Lied, and offered him 
to put away his Dog, Gun and Nets, if they gave him any Offence; and 
that Mr. Ll:yd ſaid, he need not do that, that thoſe were Trifles; and 
therefore this Examinant thought he would not have ſeized his Dog : Mr. 
Lloyd replied, If I had told you what I intended, you would have ſent your 
Dog away. This Examinant being aſked, Whether there was any War- 
rant for breaking open his Stable, ſaid, That he underſtood Mr. Soley had 
ranted a Warrant to take his Dog and Nets ; but that there was no Con- 
ſtable with them when they broke open the Door. . 

Mr. Richard Griffin being examined, ſaith, That Mr. Lloyd, the firſt 
Sunday after he came home, aſked this Examinant whether he had pro- 
miſed his Vote for any one, and for whom ? He replied, he had promiſed 
dir John Pakington, r. Lid told this Examinant he did very ill ta 
promiſe before the Lord Biſhop came down; and that he ſhould have my 
Lord's il Will-if he voted for Sir John Palington, for he was not a fit Man 
to ſit in Parliament, for he aims to bring in a French Government. Four 


or five Days before the Election, Mr. Lloyd ſent to this Examinant again, 


and deſired him to vote for Mr. Bromley and Mr. Valſb. This Examinant 
replied, that he . to be as good as his Word, having promiſed Sir 
John Patington. r. Lliyd then told him, he ſhould have the Lord Bi- 
thop's ill Will, and would have him ſtay at home. This Examinant 
then ſaid, he would go, becauſe he had promiſed. Upon that Mr. Lleyd 
replied, If you do go, I wiſh you may lie lame a Month after it. At 
another time, Mr. Evans, the Lord Biſhop's Secretary, deſired this Exa- 
minant to ſtay at home, and not appear for Sir Foba Pakington, for the 
Biſhop would be very angry with him if he ſhould. This Examinantfur- 
ther ſaith, that he had taken in a Picce of Land, and that Mr. Evans told 
this Examinant, that ſince he would not pleaſe my Lord Biſhop in voting 
againſt Sir Fohn Patingten, he would throw open his Inclofure ; and ac- 


cordingly the ſaid Incloſure was twice thrown open, and his Quick Hedge 


taken away: And that one Greg/on, a Servant of the Biſhop's, told this 
Examinant that he did it by Mr. Evans's Order, , 

obu F{arw:od being examined, faith, That ſome few Days before the 
laſt Election, there was a Meeting of ſome Neighbours, where Mr. Evans, 
the Biſhop's Secretary, was preſent. Mr. Evans told the Company, 
they were all honcſt Men of one mind, except Hartoosd, pointing to this 
Examinant; for, ſays he, he is the only Man that will vote for Sir John 
Pakington, who is not fit to be a Parliament Man, for he is a Drunkard 
and a Lover of Women: Which put this Examinant into a Paſhon, and 
cauſed him to ſwear ; and the faid Mr. Evans pretended to number the 
Oaths by his Buttons. Afterwards the ſaid Mr. Evans ſent the Biſhop's 
Keeper in Mr. Evani's Name, to fetch this Examinant to him, who told 
him, he muſt pay five Pounds for Swearing, but if he would vote for Mr. 


| 


u may thank yourſelf for it. Being 


| 


\ 


| 


| 


_ 


ordered to withdraw. 
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Bromley and Mr. Wal, he would rewit it. This Examinant told him, 
he would conſider of it. Mr. Evans told him, he had as good vote for 


he would remit the Five Pounds; he anfwered, Mr. Evans. ; 
Thomas Twitty, Gent. being examined, ſaith, That the Day before the 
Jaſt Election, being in the College Church at Worw/ter, juſt as his Lord. 
ſhip went out of the Church, Mr. Evan the Biſhop's Secretary came to 
this Examinant, from his Lordſhip, and told him, That his Lordfhip 
hoped this Examinant would not vote for Sir Toe Palington, for that Sir 
ohn was a pins 23h Man, and voted ill in the Houſe, of Commons. This 
xaminant replied, if he voted at all, he ſhould vote fingly for Sir Fob: 


| Patington. And this Examinant aſked Mr."Evans, What was the Reaſon 
his Lordſhip made ſuch: Intereſt againſi Sir Fobn Pakington. He told him, 


that Sir John Pakington had abuſed his Lordſhip; and aſked this Exami- 
nant if he had ſeen The Character of a Churchman, and Of a Law Clurch- 
man, This Examinant aſked him, if the Lord Biſhop had wrote The Cha- 
ratler of a Churchman : He ſaid, he could not tell, but that his Lord- 
ſhip had ſeen and approved it ; and that his Lordſhip did not think Sir 
Jobn Pakington a fit Perfon to repreſent the County. And then he was 

Sir Jahn Pakington inform'd the Houſe,” That he had ſeveral other Per- 
ſons to ſpeak to the ſame Particulars that the Witneſſes had already given 
their Evidence to: But that having detain'd the Houſe ſo long already, 
he would ſubmit what his Witneſſes had ſaid to the Judgment of the 
Houſe, and ſo withdrew. 3606 } : 

Whereupon the Houſe, after mature Conſideration, came to the fol- 
lowing Reſolutions : 9 b 
Reſolved Nemine Contradicente, 

That Sir Fobn Pakington has by Evidence fully made out the Charge 

which he Exhibited againſt the Lord Biſhop of Vorceſter. 
| Reſolved Nemine Contradicente, ; 

That Sir Jahn Pakington has by Evidence fully made out the Charge 
againſt Mr. Zlyd, the ſaid Lord Biſhop's Son. 

Feſalved, | . 

That it appears to this Houſe, That the Proceedings of William Lord 
Biſhop of Morcgſter, his Son, and his Agents, in order to the hindering 
of the Election of a Member for the County of Jorcefter, has been Mali- 
cious, Unchriſtian, and Arbitrary, in high Violation of the Liberties 
and Privileges of the Commons of England. | ee 


Reſolvrd, | F | 
That an humble Addreſs be preſented to Her Majeſty, That fhie will be 


proce pleaſed to remove William Lord Biſhop of Morcęſter from being 
ord Almoner to Her Majeſty *. 


Ordered, 
That the ſaid Reſolution and Addreſs be 2323 to Her Majeſty by 
ſuch Members of this Houſe as are of Her Majeſty's moſt Honourable 
Privy- Council. | | | 
Ordered, | 


That the further Confideration of the Matter relating to the Lord Bi- 
ſhop of Forcefter, be adjourned till this Day Sevennight. 2's 
Ordered, 

That Mr, Attorney-General do proſecute Mr. L1y4, the Lord Biſhop 

of Worcefler's Son, for his ſaid Offences, after his Privilege as a Member 
of the Lower Houſe of Convocation is out. | 


Verneris 20 die Novembris, 1702. 


Mr. Comptroller reported to the Houſe, That their Reſolution and Ad- 
dreſs to her Majeſty for the removing William Lord Biſhop of Wireeſter, 
from being Lord Almoner to Her Majeſty, had been preſented to Her 
Fa ajeſty ; and that Her Majeſty was pleaſed to give this moſt gracious An- 
wer : | 


7 A M very ſorry that there is Occaſion for this oa 6 againſt the Biſhop 4 
Worceſter : I ſhall order and direct, that he ſhall no longer continue * ply 
the Place of Almoner, but I will put another in his Room to perform that 2 
Reſelved, 
That the moſt humble Thanks of this Houſe be returned to Her Ma- 
jeſty, for Her Majeſty's moſt Gracious Anſwer to their Addreſs relating 
to William Lord Biſhop of Morceſter. | 


Ordered, 
That Mr. Comptroller of Her Majeſty's Houſehold do return the ſaid 


moſt humble Thanks of this Houſe to Her Majeſty, 
Mercurii 25 die Novembris, 1702. 


The Order of the Day for taking into further Conſideration the Matter 
relating to the Lord Biſhop of Morcęſter, being read; 
Or dered, | 
T hat the Evidence given at the Bar of this Houſe, upon the Charge 
af Sir John Pakington againſt Milliam Lord Biſhop of Worcęſter, and Mr. 
Llyd his Son, be printed; together with the Proceedings of this Houſe 


thereupon. 


Oraered, | | 
That the Clerk's Books in relation to the ſaid Evidence be examined : 


And that Mr. Speaker do take Care of the Printing the ſaid Evidence and 
Proceedings. 


Ordered, | 
That the further Conſideration of the Matter relating to the Lord Bi- 


ſhop of Morceſter be adjourned till this Day Sevennight.— The further 
Conſideration of this Affair was twice adjourn'd,-and then dropt. 


* The Lords, alarm'd at theſe warm Proceedings of the Commons, againſt a Member of their Illuſtrious Aſſembly, and one who was eminently conſpicuous for his Piety. 
Charity, and Learning, did on the 19th agree upon an Addreſs to the Queen, wherein they humbly took Leave to repreſent to her Majeſty, * That it is the undoubted Right 
of every Lord of Parliament, and of every other Subject of Fngland, to have an Opportunity of making his Defence, before he ſuffer any ſort of Puniſhment ; and there- 
„fore humbly deſired Her Majeſty, That the would be pleaſed not to move the Lord Biſhop of Horcefter from the Place of Lord Almoner, nor to ſhew any Mark of her 
„ Viipleature towards him, till he be found guilty of ſome Crime, by due Courſe of Law.” Which being preſented to the Queen on the 2otb, Her Majeſty made the fol- 


lowing Anſwer: 


I agr-e that every Peer and Lord of Parliament, and indeed every ether Perſon, ought to have an Opportunity of being heard, to any Matters objeted again bim, be- 
ore be be puniſhed. I have not yet received any Complaint of the Biſhop of Worceſter, but I look upon it as my undoubted Right to continue or diſplace any Ser- 


vent, attending upon my own Perſon, evhen I ſhall think proper. 


The ſame Day the Lords Reſolved and Declared unanimouſly, ** That no Lord of that Houſe ought to ſuffer any ſort of Puniſhment, by any Proceedings of the Houſe of 


* Commons, otherwiſe than according to the known and ancient Rules and Methods of Parliament. 


On the other Hand, Sir Edward Seymour, Comptroller of Her Ma- 


Jeſty's Houſchold, having attended the Queen with the Reſolution and Addreſs of the Commons, for the removing the Biſhop of Horcefter from being Lord Almoner to Her 


"Majeſty, ſhe was pleaſed to anſwer ut pra. Annals of Queen Anne, Vol. I. Page 145, 146. 
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44 ion at Common Law againſt William White, Mayor of Ayles- 
bury, and others, the Conſtables of that Town, for refuſing to 
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Matte, ASHBY, having commenc'd and proſecuted an 
 teceive his Vote at an Election of Burgeſſes to ſerve in Parliament, ſor 


Houſe of Lords, who, upon ſtrict Examination of Witneſſes, and upon | 
mature Deliberation; gave Judgment in Favour of Aby. The Commons 
looking upon theſe Proceedings as an Incroachment on their Privileges, 
; proceeded as follows. 05 4 1 


. Debates of the Houſe of Commons, upon the Great Qreſtion, Whether an Aetion 
lies at Common Law for an Eletter, who is denied his Vote fot Members of 
Parliament 5 \ | 


70 b Lune 17 die Fanuarii, 1703: 

The Houſe being inform'd, That there had been an Exttaordinary 

E, 8 given in the Houſe of Lords upon a Writ of Errot from the 

ourt of Queen's- Bench, in a Cauſe between Matthew Aſhby and William 

I bite, wherein the Privileges of the Houſe were concerned, appointed 

ſomè of their Members to ſearch the Journals of the Houſe of Lords as to 

their Proceedings upon the ſaid Writ of Error, and to report the ſame to 
the Houſe. | 

. They alſo ordered the ſame Members to inſpeR the Journals of the 

| * Houſe of Lords; as to what they had done formerly in the Caſe of Soame 

and Biurnardifton ; and likewiſe to report that Matter to the Houſe, 


guſe of Commons, Houſe of Peers, and in the Court of 
\* .- - »the Great: Caſe of AsuBy and Wurrt, &c: 1703, 1704, 2 & 3 Anti, Reg. 


— 


3 Martis 18 die Januarii, 1703. 
The Houſe ordered, that the Members who were appointed to ſearch 


A the Journals of the Houſe of Lords as to their Proceedings upon a Writ 
= of Error from the Court of Queen's-Bench, in the Cauſe between Abby 


and I bite, ſhould likewiſe ſearch the ſeveral Offices of the Court of 
Queen's-Bench, for the Record of the Judgment, and all other Proceed- 
ings there in that Cauſe, and report the ſame to the Houſe. 


Jovis 20 die Januarii, 1703. bf 
Ordered, That the Report, with relation to the Proceedings of the 


= Houſe of Lords and Court of Queen's-Bench, in the Caſe of I bite and 
Aſily, ſhould be made on the morrow Morning. 


_ Veneris 21 die Fanuaru,. 170g. 7 


Mr. Freeman reported, That the Members appointed to ſearch the Lords 
Journals, touching their Proceedings upon a Wit of Error from the 
Court of Sede Bench, in a Caſe between //hite and Aſhby, and what 

* the Lords had done in the Cafe of Soame and Barnardi/ton, had ſearch'd the 
ſame accordingly; and he read in his Place what they found therein, and 
he deliver'd the fame at the Table, where the ſame was read. And 

Mr. Brewer alſo reported, That the Members appointed had alſo ſearch'd 
the Offices of the Court of Queen's-Bench, for the Judgment and Pro- 
2 there in the Caſe of Aſpby and IA bite, and had obtain'd a Copy 
of the Record of the Judgment, which he delivered in at the Table. 


A COPY of the Record inter As HBY& WII TE, & al. 


Placita coram Domino Rege apud Weſtmonolerinm de Termino Sancti Hilarii, 
Anno Regni Domini Willieimi Tertii, nunc Regis Anglie, &c. decimo tertio, 
Rotulo 460. | | St | 


Bucks, V. MAT THEUS ASHBY ponet loco ſuo Robertum Greenway 
| juniorem Attornatum ſuum verſus Willielmum White, & 
Richardum Talboys, Willielmum Bell, & Richardum Heydon, de pla- 
cito tranſgreſſionis ſuper Caſum. 
fs. Willielmus White, Richardus Talboys, Willielmus Bell, & Ri- 
chardus Heydon ponunt loco ſuo Johannem Burnham Attornatum ſuum 
verſus Mattheum Aſhby de placito predicto. 
fs. Memorandum quod alias ſcilicet Termino ſancti Michaelis ultimo 
preterito coram Domino Rege apud Weſtmonaſterium venit Mattheus 
Aſhby per Robertum Greenway juniorem Attornatum ſuum & protulit hie 
in Curia dicti Domini Regis tune ibidem quandam Billem ſuam verſus 
Willielmum White, Richardum Talboys, Willielmum Bell & Richard- 
um Heydon, in cuſtodia Mareſchalli, &c. de placito tranſgreſſionis ſuper 
Caſum, & ſunt pleg. de proſequendo ſcilicet Johannes Doe & Richardus 
Roe: quæ quidem Billa ſequitur in hec verba; ſcilicet Bucks ff. Mat- 
theus Aſhby queritur de Willielmo White, Richardo Talboys, Williel- 
mo Bell & Richardo Heydon, in cuſtodia Mareſchalli Mareſchalſiæ Do- 
mini Regis coram ipſo Rege de exiſtentibus pro eo, videlicet quòd cum 
viceſimo ſexto die Decembris Anno Regni Domini Willielmi Tertii nunc 
Regis Anglie, &c. duodecimo è Curia Cancellarie ipſius Domini Regis 
nunc apud Weſtmonaſterium in Comitatu Middleſexie emanavit quoddam 
breve ipſius Domini Regis nunc tune Vicecomiti Comitatus Bucks pre- 
dicti directum, recitando quod dictus Dominus Rex de adviſamento & 
aſſenſu Concilii ſui pro quibuſdam arduis & urgentibus negotiis eundem 
Dominum Regem ſtatum & defenſionem Regni * Anglie & Eccleſie An- 
glicane concernentibus quoddam Parliamentum ſuum apud Civitatem 
ſuam Weſtmonaſterii ſexto die Februarii tunc proximo futuro teneri or- 
dinaverit & ibidem cum Prelatis Magnatibus & Proceribus dicti Regni 
fai colloquium habere & tractatum; Idem Dominus Rex nunc eidem 
tune Vicecomiti Comitatus Bucks per dictum breve preceptum firmiter 
injungens quod facta Proclamatione in proximo Comitatu ſuo poſt re- 
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ceptionem ejuſdem brevis tenenda de die & loco predictis duos 49 


ladiis cinctos magis idoneos & difcretos Comitatus predicti & qualibet 
Civitars Comitatus illius duas Cives & de.quolibet Burgo duos Burgenſes 
de diſetetioribus & magis ſufficientibus libere & indifferenter per illos qui 
hujuſmodi Proclamationibus interforent juxta formam Statuti inde editi & 
pròviſi eligi & nomina eorundem Militum Civium & Burgenſium ſic eli- 
gendorum in quibuſdam Indenturis inter ipſum tune Viceeomitem & illos 
qui hujuſmodb electionibus interforent inde conſiciendis licet hujuſmodi 
eligendi preſentes forent, vel abſentes, inſeri, eoſque ad dictos diem & 
locum venire faceret; ita quòd iidem Milites plenam & ſufficientem po- 
teſtatem pro ſe & Communitate Comitatus illius ac dicti Cives & Bur- 
genſes pro ſe & Communitatibus Civitatum & Burgorum predictorum 
diviſim ab ipfis haberent ad faciendum & conſentiendum hiis que tunc 
ibidem de communi Conſilio dicti Regni ipſius Domini Regis nunc (tp- 
vente Domino) contigerint ordinari ſuper negotiis antedictis, ita quod 
pro defectu poteſtatis hujuſmodi ſew propter improvidam electionem Mili- 
tum Civium aut Burgenſium predictorum dicta negotia infect, non te- 
manerent quoviſmodo & Electionem illam in pleno . ipſius tunc 
Vicecomitis factam diſtinctè & apertè ſub ſigillo ſuo & ſigillis eorum qui 
Electionibus illis interforent eidem Domino Regi nune in Cancellarium 
ſuum ad dictos diem & locum certificaret, indilatè remittens eidem Do- 
mino Regi alteram partem Indenturarum predictarum eidem brevi canſu- 
tarum una cum brevi illo; quod quidem breve poſtea & ante predictum 
ſextum diem Februarii in brevi predicto mentionatum, ſcilicet viceſimo 
nono die Decembris, anno duodecimo ſupradicto, . Burgum de Ayleſ- 
bury in dicto Comitatu Bucks, cuidam Roberto Weeden Armigero ad- 
tunc Vicecomiti ejuſdem Comitatus Bucks deliberatum fuit in forma Juris 
exequendum ; Virtute cujus quidem brevis predictus Robertus Weeden 
Vicecomes Comitatus Bucks predicti ut prefertur tune & ibidem exiſtens 
poſtea & ante predictum ſextum diem Februarii fcilicet triceſimo die De- 
cembris Anno duodecimo ſupradicto apud Burgum de Ayleſbury predictum 
in dicto Comitatu Bucks fecit quoddam preceptum ſuum in ſcriptis ſub 
ſigillo ipſius Roberti Weeden Officii ſui Vicecomitis Comitatus Bucks 
predicti Conſtabulario Burgi de Ayleſbury predicti directum, recitantem 


diem & locum Parliamenti predicti tenendi, proinde eos requirens & eis 


in mandato dans quod facta Proclamatione infra Burgum predjitum de 
die & loco in eodem precepto recitatis cauſarent liberè & indifferenter eligi 
duos Burgenſes Burgi illius de diſcretioribus & magis ſufficientibus 
per ipſos qui hujuſmodi Proclamationibus interforent juxta formam 
Statuti in talibus cauſibus editam & proviſam & nomina dictorum 
Burgenſium fic electorum licet preſentes forent vel abſentes inſeri in 
quibuſdam Indenturis inter dictum Vicecomitem & illos qui haberent 
intereſſe in hujuſmodi Electionibus, & quod eos venire faceret ad diem 
& locum in eodem precepto recitatos, ita quod dicti Burgenſes habe- 
rent plenam & ſufficientem poteſtatem pro ſe & Communitate Burgi pre- 
dicti ad faciendum & conſentiendum hiis que tunc ibidem de communi 
conſilio dicti Regni (favente Domino) contingerent ordinar; ſuper negotiis 
antedictis ita quod pro defectu hujuſmodi poteſtatis aut propter improvi- 
dam electionem Burgenſium predictorum dicta negotia infecta non rema- 
nerent & quod electionem indilate eidem tunc Vicecomiti certiſtrarent, 
mittentes eidem Vicecomiti alteram partem indenturarum predictarum 
dicto precepto annexarum ut idem Vicecomes eandem eee dicto 
Domino Regi in Cancellaria ſua ad diem & locum predictos; quod qui- 
dem preceptum poſtea & ante predictum ſextum diem Februarii ſeilieet 
eodem triceſimo die Decembris anno ſupradicto apud Burgum de Ayleſ- 
bury predictum in dicto Comitatu Bucks eiſdem Willielmo White Rich- 
ardo Talboys Willielmo Bell & Richardo Heydon ad tunc & uſque ad 
& poſt retornatum ejuſdem brevis Conſtabulariis Burgi de Ayleſbury 
predicti exiſtentibus in forma Juris exequendum deliberatum fuit; 
quibus quidem Willielmo White Richardo Talboys Willielmo Bell & 
Richardo Heydon ratione Officii ſui predicti Conſtabulariorum Burgi 
predicti executio precepti illius de jure ad tune & ibidem pertinuit, 
virtute Cujus quidem precepti ac vigore brevis predicti Burgenſes Burgi 
predicti exiſtentes in ea parte debite-premoniti poſtea & ante predictum 
ſextum diem Februarii ſcilicet ſexto die Januarii anno duodecimo ſu— 
pradicto apud Burgum de Ayleſbury predicti coram eiſdem Willielmo 
White Richardo Talboys Willielmo Bell & Richardo Heydon Con- 
ſtabulariis Burgi predicti aſſemblati ſuerunt ad duos Burgenſes pro Burgo 
illo eligendos ſecundum exigentiam brevis & precepti predictorum ac da- 
rante Akmblatione illa ad intentiqnem lam & antequam hujuſmodi duo 
Burgenſes virtute brevis & precepti predictorum electi fucrunt ſcilicet die 
& anno ultimis ſupradictis apud Burgum de Ayleſbury predictum in co- 
mitatu predicto idem Matthcus Aſhby ad tunc & ibidem exiſtens Burgens 
& Inhabitans Burgi predicti & Eleemoſinas ibidem aut alibi ad tunc aut 
antea non recipiens ſed debite qualificatus & intitulatus cxiſtens ad ſuffra- 
gium ſuum ad eligendum duos Burgenſes pro Burgo predicto ſecundum 
exigentiam brevis & precepti predictorum dandum coram eiſdem Williel- 
mo White Richardo Talboys Willielmo Bell & Richardo Heydon qua- 
tuor Conſtabulariis Burgi illius quibus tune & ibidem debitè pertinuit ad 
ſuffragium ipſius Matthei Aſhby de & in premiſſis capiendum & allocan- 
dum parat. fuit & obtulit ſuftr.:zium ſuum dare pro cligendo I'homam Lee 
Baronettum & Simonem Mayne Armigerum duos Burgenſes pro Patlia- 
mento illo virtute & ſecundum exigentiam brevis & precepti predictorum, 
ac ſuffragium ipſius Matthei Aſhby ad tunc & ibidem de jute debuit 
admitti, et predicti Willielmus White Richardus Talboys Willielmus 
Bell & Richardus Heydon fic Conſtabularii Burgi predicti tunc_& 
ibidem exiſtentes ad tunc & ibidem requiſiti fuerunt per ipſum Mat- 
theum Aſhby ad ſuffragium ipſius Matthei Aſhby predictum in pre- 


miſſis recipiendum & allocandum, iidem tamen Willielmus White 


Richardus 
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elmus Bell, & Ric hardus Heydon ad tune | gine nunc Ric inde nondum, Nc. Ad quem diem coram Domina ina 
5 hi apud rote do vente predicts Magee Aſhby per A — . 
fuum prediQum; ſed quia curn dicte Domine Regine nune hic de judicio 
ſuo de & ſuper prei iſs reddende nondum ad viſatur, dies inde datus eſt 
| | iſtra; J prefato' Matthes Afiby coram Domina Regint apud Weſtmonaſte- 
in en parte dare ad tune & ibidem obftrugt, rium uſq; diem Sabbati proxime* poſt tres ſeptimatas ſuncti Mickaelit 
8 er e, eundem Mattheum Aſhby | de judicio ſuo inde audiendo, eo quod" curia dicte Domine Regine nunc hie 
0s duos. Burgenſes''pro Burg illo ad Partia- | inde nondum &&" Ad quem diem coram Domina Regina apud Weſtmo- 
| 7 9 ac ſuffragium ipſius Matthei 75 | nafterjum' Vent predicrus Mattheug Aſhby per Attornatum ſuum predic- 

que” atlocaverunt ac duo Burgenſes de tum ſuper quo Viſis & per curiamdicte Don mr nunc hic plenius 
&o intelle tis omnibus & ſingulis premiſlis'maturaq;' deliberatione inde habit 
| | virtute' | confideratim eſt quod ptedictus Mattkeus Aſnby nil capiat per Billam 
Ai fuerunt in enervation. predicti eee ſuam predictam Ted pro falfo'<lamore ſuo fit inde in miſericordia, &. Et 
y de & in fi dem 'Mattheus | predicti Willjelwus White Richardus Talboys Willielmus Bell & Ri- 
_ "Addy dici quod: 1 eterioratus' eſt & damnum habet ad valentiam chardus Heydon eant inde ſine die, &. pc 
_ *Cacentarum Librarum & inde producit Sectam '&c, ooo I Ar. Speaker, (Mir. Harley, afterwards Earl of Oxford) after the Reports 
Et modo ad Rune diem elfter iem Veneris proxim. poſt Oftabas ſanic- | were over, told the Houſe, That he thought it to be his Duty to put them 
* Hilarii iſto eodem” Terminoilfque quem diem predicti Williclmus in mind of the great Conſequence and Importance of this Matter; and that 
White Richardus Talboys Willieſmus Bell & Richardus Heydon habue- it behoved them to take very great Caution in their Proceedings, not only 
ruft ficentiam ad Hiſſam predictam interloquendi & tune ad reſponden- that the Grounds and Foundation ve good, but alſo that the Method and 
Am, &c. coram Domino Rege apud Weſtmonaſterium venjunt tam pre- Manner of treating it be according to ancient Uſage and Cuſtom of Par- 
"dictus MattheusAfbby per A ttornatum ſuum odd predicti Wil- liament: And to that End he deſires the Houſe would give him Leave to 
*Hielmus White Richardos T alboys Willielmus Bell & Richardus Hey- ſtate this Matter, as it appear ' d to him, and according to what oecurr'd 
dan per Johannem Burnham Attornatum ſuum: Et lidem Willielmus | upon the ſudden to his Memory, that the Houſe might take proper Me- 
White Richardus' Talboys Winielmus Bell & Richardus Heydon defen- | thods'upon this Occaſion. © FERC en een wa 
| ipſ non ſunt inde cul- | Mr. Speaker then proceeded to give the Houſe an Account of. the State 
pe us Mattheus Aſhby | of Elections by Cuſtom or Common Law, and that the great Alteration'in 
| c, Ideo ven inde Juratores coram Domino Rege apud Weſt- | Point of Elections was in the Beginning of Hen. IV's Time, fince whoſe 
_ "monaſterium die Jovis 'proxime poſt Oftabas Purificationis beate Marie | Reign the Returns for Parliament have been made by Indenture. That by 
| &c. quia tam &c. idem dies da- | the Statute of 7 H. IV. there is a Method preſerib'd of Election and 
„„ | | Return, and the Occaſion he. took to be this: H. IV. came to the 
oltea | inter partes predictas de placito pre- Succeſſion of the Crown by the Depoſition of R. II. when the Par- 
0 per Juratum Patrie inde inter eos in reſpectu coram Domino Rege | liament was fitting. That Parliament was continued to H. 1V's 
( Time: For tho' in the Rolls it was call'd a New Parliament, and Re- 
re y ufticiarji Domini Regis ad Aſſiſas in Comitatu | turns were made as by the Sheriffs of the Counties, and alſo by the 
„ predifto Capiendas aſſignati prius die Lune nono die Martii apud Ayleſ- Boroughs, as if it was a new Parliament; yet it was the ſame Parlia- 
| red | o de- | ment, for they were the ſame Men, and there were too few Days between 
en Ju c, ante quem diem dictus Dominus Williel- | one Parliament and the other, to have a new Election. But Henry IV. 
Ns Tertius nuper Rex Anglie &c. diem ſuum clauſit extremum ac | having made ſuch an extraordinary Step, he would not leave it as a Prete- 
| Etiim ante eundem giem loquela predicta adjournata fuit per breve Do- | dent to be found out. Afterwards, when Times were. a little more” fet- 
4 Wi ne Anne nune Regine Anglie &c. de communi adjournamento coram | tled, in his ſeventh Year, and that Practice was neceſſury to be condemiti'd, 
*cadem Domina Regina apud Weſtmonaſterium 13 a die Paſche in | it was provided, at the great Complaint of the Commons, that it ſhould be 
tres W ad quas quidem tres ſeptimanas Paſche coram ea- dope by Indenture, that the ſame or like Deceit ſhould —_— upon 
| This con- 
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den Jomina Regina apud Weſtmonaſterium venit predictus Mattheus | the Kingdom afterwards, and one Part was to be kept below. | 
1 ene ſuum predictum & prefati Juſticiarii coram qui- | tinued for about four Years, when there was another Complaint of the 
bus, &. miſerunt hic Recordum ſuum coram eis hic in hee verba, ſcili- Proceedings of Sheriffs (he ſaid he need not mention the Regulation of 


cet, Poſtea die & loco infra'contentis coram Edwardo Ward Milite Ca- forty Shillings a Year, and ſome other Things which are not directly to 
. en Scaccatij Domine Anne nunc Regine Anglie, &c. & nuper | this Caſe) ; and upon that there was a Penalty put upon the Sheriffs of 
3 2454 Barone Scaccarii Domini Willielmi Tertij nuper Regis Anglie | a hundred Pounds, which he took to be in the eleventh Year ; and it was 
e Thoms Knight Armigero hae vice aſſociato eidem Edwardo Ward, & | put under the Inquiry of Judges of Aflize, and ſo it ſtood all that King's 
Thoma Bury Milite uno Barone Scaccarii dicte Domine Regine nunc & | Reign *till H. V. And then there was another Law made for Electörs 
; Nuper uno Barone Scaccarii dicti nuper Regis Juſticiariis ipſius Domine | and EleQed, that they ſhould be all reſident. Some of the Law Books 
Kegine ad Aſſiſas in Comitatu Bucks capiendas aſſignatis per formam Sta- | give a pretty Conſtruction of it, that tho' there was ſuch a Law, yet the 
A5 ente Cuſtom of Parliament was to be the Rule. But he ſaid he thought it to be 
_ Non omnes, &c. venerunt tam infra nominatus Mattheus Aſhby quam a better Conſtruction, That it being then reckon'd a Service, and a 
© Tafra ſeripti Willielmus White Richardus Talboys Willielmus Bell & | hard Service, none but Reſidents in the Borough were compellable. 
"*Richardus Heydon per Attornatos ſuos infra contentos & Juratores Jure“ | Thus it continued till about H. VI's Time, and then if the Sheriffs 
had made a wrong Return, if indicted or proſecuted at the Aſſizes, there 
Mn! | was to be immediate Execution for this Hundred Pounds, withagt any 
qued predicti Willielmus White Richardus Talboys Willielmus Bell | Traverſe. Upon this there was a Statute to allow the Sheriff a Tra- 
: Richardus Heydon ſunt culpabiles de premiſſis in narratione in- | yerſe for this te Pond and tha the ſhauld not be liable to it till he 
Trancripeis was legally convicted; ſo it ſtood till about a Year afterwards, that the 
*tlieus, Interius verſus eos queritur. Et affidunt damna ipſius Mat- Parliament thought it neceſſary to make another Act about 8 H. VI. and 
* thel” occaſione infra contenta ultra miſas & cuſtagia ſua per ipſum then there was Keene Complaint again of the ill Proceedings of She- 
- Eirca Sectam ſuam in hae parte appoſita ad quinque libras & pro riffs: And the Law was enforced again, and it was declared who ſhould 
pt & C | a be the Electors; and the Sheriff was made liable to the Penalty of an 
Domine Regine nunc hic de Judicio ſuo de & ſuper premiſſis reddendo | Hundred Pounds, and Impriſoament without Bail or Mainprize, and it 
„ adviſatur, dies inde datus eſt prefato Mattheo Aſhby coram Do- was inquirable by the Judges of Affize. Another Statute was made 
"Mins Regina apud Weſtmonaſterium uſq; diem Veneris prox' poſt craſti- | the 10 H. VI. which enforceth the Manner of Elections, ſo. it ſtodd. 
o_ Sa Ae Trinitatis de Judicio ſuo inde audiendo eo quod curia difte | Then 23 H. VI. there are two Statutes, one relating to the Wages' of 
ne Regine nunc hic inde nondum, &c. Ad quem diem coram Do- Knights, Citizens and Bur „ and how they ſhould be levied ;* an- 
mina Regina apud Weſtmonaſterium venit predictus Mattheus Aſhby per | other reciting the Statute of H. V. and H. VI. and it ſays, That there 
Attornatum fuum predictum; ſed quia curia' dicte Domine Regine | were not ſufficient Penalties on Sheriffs, who, beſides that ſometimes 
they ſent no Writs to Boroughs, made inſufficient Returns, &c. And the 
dies inde datus —_— Mattheo Aſhby coram Domina Regina apud | Mayors and Bailiffs were guilty of the ſame ; and therefore over and above 
| qi diem Veneris proximum poſt tres ſeptimanas Sancti the firſt Penalty of a Hundred Pounds, they laid another Penalty of an Hun- 
Michaelis de judicio ſuo inde audiendo eo quod curia dicte Domine Re- | dred Pounds more, which was to the Plaintiff, with Coſts of Suit; and this 
Eine nunc bie inde nondum, &c. Ad quem diem coram Domina Regina | was to be tried before the Judges of Aſſi ze, and the Courts at W:/tmin/ler, 
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apud Weſtmonaſterium venit predictus Mattheus Aſhby per Attornatum | and at the Seſſions; and the Action is to lie either for a Knight, or Burgeſs, * 

ſuum predictum, ſed quia curia dicte Domine Regine nunc hie de Judicio | or any other Perſon that would bring the ſame, but within a Time limited, 

ſuo de & ſuper premiſſis reddendo nondum adviſatur, dies inde datus | three Months from the Commencement of the Parliament. Thus Elec- 
eſt prefato Mattheo Aſhby coram Domina Regina apud Weſtmona- | tions ſtood in Point of Law, 'till the modern Alteration within every — 
terium uſq; diem Sabbati proximò poſt Octabas Sancti Hilarii de Judicio Body's Memory. And he hop'd whatever time Gentlemen took this Mat- K 
uo inde audiendo, eo quod curia dicte Domine Regine nunc hic inde | ter into Conſideration, they would do it as became the Houſe of Com- 4 
nondum, &c. Ad quem diem coram Domina Regina apud Weſtmonaſte- | mons, and examine all Particulars, as well as the Judgments of Law, © 
rium venit predictus Mattheus Aſhby per Attornatum ſuum prediftum, ſed | and they would do what became a Houſe of Commons, and that nobody * 
5 quia curia dicte Domine 5 e nunc hic de Judicio ſuo de & ſuper 4 — would fee the Dignity of the Houſe of Commons impair'd. And however * 
miſſis reddendo nondum adviſatur, dies inde datus eſt prefato Mattheo Aſhby | Differences were between them in other Things, they would be Upahi- Th 
coram Domina Regina apud Weſtmonaſterium uſq; diem Mercurii Py mous in preſerving the Rights of the Commons, I of doing it np 2 - I 
mum _ uindenam Paſche de Judicio ſuo inde audiendo, eo quod curia | right and juſtifiable Manner: And offer'd to their Conſideration,” whe- 0 
dite Domane Regine nunc hie inde nondum, &c. Ad quem diem | ther it would not be beſt to proceed in the old Method, by going -into a 
: coram Domina Regina apud Weſtmonaſterium venit predictus Mattheus | grand Committee for the Courn of Juſtice to conſider this Matter, "y 
 Aſhdy per Attornatum ſuum predictum, ſed quia curia dicte Domine | and that by taking this Courſe, they would walk in the Steps of their 4 

Regine nunc hie de judicio ſuo de & ſuper premiſſis reddendo nondum ad- Predeceffors, and avoid many Inconveniencies, which were eaſily to be 5 
A viſatur, dies inde datus eſt prefato Mattheo Aſhby coram Domina Regina foreſeen would happen, by taking another Courſe. 1 6 
apud Weſtmonaſterium uſq; diem Veneris proximum poſt craſtinum Sancte But it being moved and ſeconded, to conſider of the ſaid Reports in 2 * 
** Trinitatis de judicio ſug inde audiendo, eo quod curia dicte Domine Re- | Committee of the whole Houſe, the Queſtion was put, and carry'd, That . 
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Houſe on Tugſdey then next following, would reſolve itſelf into a 
ot ancteon er he whole Houſe; to-confider of the ſaid Reports 
Gre, That the fame Members de alſo ſearch the Offices of the 
| Court. of Queen's-Bench, what Proceedings were there in the Caſe of 
Birnardiflox and Soame, and for a Copy of t Record of che Judgment 
me Caſes and report the ſame deine Houſ e. 


| out e Len yy ry ns r 
ir. Brewer reportec That che Members appointed to ſearch. the 
/ Offices of the Court of Qucen's-Bench, as to what. Proceedings were 
dere in the Caſe of Barnerdi/f/on and ume, and for a Copy of the udg- 
ment in that Caſe, had ſearched rn 4, and he preſented 
do the Houſe a Copy of the ſaid Judgment, the Conſideration whereof was 
referred to the Committee of the whole Houſe, who were appointed to 
| conſider of the Report relating do the Caſe of Aby and bite. + 
ES Martis 25 Januar, 103. 
This Day the Houſe reſolved into a Committee of the whole Houle to 
take into ide ration the Re 
their. Lordſhips Proceedings | 
and White,. & al. and alſo touching 
| Matter mention'd in the | 
Mr. Bathurſt, as it was alledged, their Lordſhips had taken 


ere 
" » #*&# 


Mr. Granges's Chamber of the Temple. But the Committee in the firit 


Place agreed to go on with the Bu 


was to the Effect following, | 
Mr. Freeman in the Chair. 


ved Mr. Brewer. Sir, we are now in a Committee of the whole Houſe upon 
the onfideration of the Caſe of Abby and White, which I take to be 
Matter of the laſt Conſequence to the Privileges of the Houſe of Com- 
mons, which I think are dangerouſly invaded by the Lords Pretence of 
| . Judicature upon them. But as 1 don't doubt every Gentleman here 

thinks it his Duty to ſupport and maintain the juſt Rights and Privileges 
of this Houſe, as intruſted by thoſe who ſent us hither; ſo we ſhall 
do it in ſuch a Manner as will conſiſt with, and maintain a due Corre- 
ſpondence with the Lords. I ſhall open the true State of the Caſe, with 
the Judgment given upon it in Meſiminſter-Hall, and ſome of the Reaſons 
| which, in my Opinion, ſupport that Judgment; and then ſpeak to the 
| Reverſal of it by the Lords, (which, with Submiffion, I take to be a 
F new Attempt of their Lordſhips, to bring this, and all our Privileges 


W -- before them in Judgment) which, I believe, neither this, nor any 


other Houſe of Commons will endure, nor want Will or Power to relieve 
themſelves againſt ſuch an Uſurpation. | | 
» The Plaintiff declares againſt the 
26th Day of December, in the 12th Year of King William the Third, a 
Writ iſſued to the Sheriff of Bucks, commanding him to cauſe to be 
elected Iwo Burgeſſes for Ayleſbury; the Sheriff directed his Precept ac- 
cordingly to the Conſtables, to whom it belong'd to execute that Precept; 
and the — being aſſembled, and the Plaintiff duly qualified to give 
bis Vote, he offered to give it for Sir Tho. Lee and Mr. Mayne; but the 
| Defendants falſly and maliciouſly intending to defeat him of that Privi- 
„did refuſe to receive it, which he lays to his Damage, and Iſſue 
eing. joined, that Cauſe was tried at the 
» Plaintiff, and 5/ Damages. 


The Fact being thus tried, the Matter in Hand (that is to ſay, Whe- 


. often argued by Counſel learned at the Bar, and afterwards conſidered by 
the Judges in the Queen's-Bench, and upon their mature Conſideration, 


A — Cauſe of Action. 

Now I underſtand the chief Reaſon was, for that the Right of voting 
in ſuch Caſes hath ever been, and ought to be cognizable and determin- 

able by the Houſe of Commons, and not elſewhere : For by the Law and 
*. lage of Parliament, the Houſe of Commons have heard and determined 
the Right of their own Elections, and conſequently and neceſſarily 
the Right of the Electors to vote: and for this Purpoſe, at the opening 
of all Parliaments a Committee of Elections is nominated of Members 

of our own; to hear and determine of ſuch Right of Elections, to whom 
- Petitions (after preſented to the Houſe) are referr'd ; and if any Elector 

had been refus'd his Vote in the Country, he is, notwithſtanding, 


*. The CASE of DExzIL OxsLow, Eſq. was 


Deni Onſloau, Eſq. had brought his Action on his Caſe in the Cou 


| 2 for the Parliament to be held the z7th Day of Ofober, Anno 31 Caroli Regis. 


The Electors meeting and voting, the Poll was demanded, granted, 
confider'd of it, came again to the Place of Election, 


- .,cordingly,” Mr. Oaſloav readily and generouſly conſenting to the doing thereof. 
That about a Week : 


| 


| 
| 
| 


4 
1 


t of the Lords Journals touching 
on a Writ of Error in the Caſe between 4/b5y | 
their. Lordſhips Proceedings in the 
Petition of Mr. Bathurft ; in which laſt Caſe of 


upon them an 
original: Juriſdiction, in controuling an Order made by the Court of Ex- 
:chequer for the fling of a Record that had been ſeveral Years lodged in 


neſs of Abby and M bite; and the De- ; 
bate of that Matter was carried on with great Order and Temper, and 


ther this Action is maintainable by the Rules of Law, or not) was 
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Ce 12 2 * 6 * s 
Inne Great Ch. , Aſhb and White. 
. . * A 5 \ C 4 * 9 4 
4 2 - * o 1 


| 


Defendants, That whereas on the | 


ſizes, and a Verdict for the | b 


Judgment was given for the Defendants, that is, that the Plaintiff had no 


two Digeftions; and more likely to be weil founded than t 


| rt of Common Pleas, againft William Rapley, 
forth, That Haſelmere was an ancient Borough that uſed to ſend Burgeſſes to Parliament: 


or a Fortnight after, the Bailiff was prevail'd with to ſeal and return another Indenture, where 
elected. Whereupon, Mr. O/i9w's Right to fit was controverted, and he ſuſpended from fitting ; and was put to his 


p 


* 
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allowed his Vote here, in caſe he had Right, and it ſhall avail the Can- 
didate as much as if the Vote had been received below 3 and the Commit- 
tee, after judgment upon the Caſe, report to the Houſe all the ſpecial. 
Matter, and their Reſolutions; whete the whole Matter may be a-frelh de- 
bated, arid the Houſe agree, or diſagree, with the Committee, as Mal 
appear reaſonable; ſo that this Determination and ee of T tial path 
{ than that of 2 common 
Jury, who, we know are made by Under-Sheriffs, and often of Perſons fo 
corrupted or ignorant, that new Trials are often granted by the bl udges, 
But it may be objected,” that no ſingle Petitioner will be received by. the 
Houſe: In Anſwer to this, I ſay he may; and I haye Known Petition 
touching Elections preferred by a very few Perſons, and by the fam 
Reaſon, may by one: I am ſure we have no Order of the Houſe againſ 
it; and if Gentlemen object that no ſingle Petition of this Nature was 
ever received, if they'll ſhew me when it were offered, I will ſhceiy them 
when *twas received; I believe they can't ſhew me 'twas, ever refuſed. 
But I would afk, if they can ſhew me that ſuch an Action as this was ever 
brought againſt the Officer, as in this Caſe. I'm ſure they can't,;a 
84 in our Law, is allowed a good Argument, that no Action lies; 
eſpecially it being a Caſe which can': be preſum'd, but may happen 
very often, almoſt in every Election: And, I believe, there never was a new 
Parliament called, but frequent. Occaſions might have been taken for 
ſuch an Action, and better founded than this of the Plaintiff's, who was 
a poor Hoſtler, and remov'd from that Pariſh. wy the Order of two 
Juſtices, as being likely to become chargeable... But it ſeems our Au- 
ceſtors repoſed a . in their Repreſentatives to have Right done 
them in ſuch Caſes: They ſought not Relief from common Jurie 
And what is now done by this Attempt? Why, the Judges upon. their 
Oaths ſay, that they have no Cognizance of the Cauſe; but notwithſtand- 
ing, the Lords ſay they have anner, and reyerſe that Judgment; 
and the Conſequence of that is, the Lords will Jud; of this our undoubt- 
ed Privilege, never, 'till now, drawn into Queſtion; and by the ſa! 
Reaſon and Law, the Lords may fit in Judgment upon all other our Pri- 
vileges, and thereby we become depending upon them : which ſome with- 
out Doors, I find, are willing to ſubmit to, for that they ſay, where one 
is deprived of his Right, he ought to have Damages, which the Ho "fe bf 


Commons can't give. ured, | 
by our Law, in one Place or other, but we have not one Shop to cure 
all Diſtempers, The Queen's-Bench relieves chiefly in Matters Crimi 
nal ; the Common-Pleas, in Civil Pleas between, Patty and Part 9 
Exchequer, in Matters of Revenue; Chancery, in ( afes of F hey 1 and 
in the Caſe in Queſtion, Relief may be had (as ſaid before) in the Houſe of 
Commons Is Law and Uſage of Parliament, which,a awyers Know. is 
P loud 


- * 
* 


: 


I allow, where one is injured, he ſhall have Relief 


all 

a very conſiderable, known, and approved Part of ie Laws of England. 
And tho' no Damages are uſually given here, yet the Officer, for Mif- 
behaviour, and arbitrarily refuſing Votes who had Right, may be, and 
has been puniſhed by the Power and Authority of the Houſe, and even 
at Common Law, as when an Alderman is refuſed by the Mayor, or 
other Perſon who ought to admit him, the Remedy is by dans. wick 
tho? it is chargeable to the Perſon injured, yet I don't know any Damages 
are given him, otherwiſe than that the Party injured is admitted, Which 
is a Relief, the Alderman having what he complained for: And ſo the 
Elector, his Vote is allowed as good as if the Conſtable had took it. And 
y the way, give me Leave to obſerve how (mall a Relief the new- deyiſed 
Remedy b aeg is: I dare affirm and demonſtrate, that the Plaintiff 
in the Caſe in queſtion is above 100 J. out of Pocket more than the Coſts 
and Damages recovered, which I take to be infelix victoria. But if Gen- 
tlemen ſay, the poor Hoſtler could not expend ſo much, I believe fo too; 
but if at the expence of any great Man, I think it is leſs juſtifiable, to make 
a Tool of that poor Fellow, perhaps in order to enlarge a Juriſdiction. 

I muſt confeſs I take the Caſe of the Elected, to be much ſtronger than 


t 
the Caſe of the Electors; and yet, in ts Caſes, Relief, at Common Law, 


was always denied, as in the Caſe of Sir Samuel Barnardiſton and Soares 
there the Sheriff made a double Return; and in the Caſe of Mr. Onſlow *, 
a falſe Return; and the Perſons injured by thoſe Returns were put to yery 
_ Charges, and kept long from their Seats_in the Houſe, and yet; at 

ommon Law could never obtain a Relief. The Jud es were of Opi- 
nion (as they now are in the Caſe of the Eletor), that it was a Matter of 
Parliamentary Cognizance, of which they were not competent Judges. 
And ſhould we now admit this Matter to be determined by the . 
low, what great Confuſion and Inconyenience would follow? 1 preſume 


; , 1 R, 4 1 5 a * 110 

tried at the Aſſizes holden for Surry on Wedneſday the 20th Day of July, in the Year of our Lord 1631, at Kin gon 
Gy upon Thames, before the Lord Chief. ſuſtice of Angland, Sir Francis Pemberton. 8 W 17 (208 

| | The DECLARATION. Y N 


* E204 3b 217 2001 
lia hte Bailiff of the Borough of Haſeimere; thereby'fetting 
That a Writ iſſued to the Sheriff of Szrry, to cauſe Knights and Borgeſſes th be 


17 The Sheriff made a Precept to the Borough of Haſelmere, to chuſe Burgeſſes. That 
Angi 31, Anno 31 Caroli ſecundi, the Plaintiff was duly elected one of the Burgeſſes, and returned by Indenture with Sir Milliam Moore. That the Defendant, intending to 
deprive the Plaintiff of the Honour and Benefit of his Election, did by anether Indenture return Sir William Moore, Bart. and James Greſham, E | 
the ſaid Gre/ham was not duly elected; whereby the Plaintiff was hinder'd from fitting in Parliament, and put to 
After Not Guilty pleaded, upon Evidence given on both Sides at the Trial, the Caſe appear'd to be thus. 

n : The CASE and EVIDENCE. nb 
At the Election in this Borough for the laſt Parliament at Wefminſter, there were Four Competitors, 442. Sir H/liam Moore, the Plaintiff, Mr. Dorrington, and Mr. Greſham. 
and taken: The Defendant took Time to peruſe and conlider the Poll, until the Afternoon; and having 
and declared the Plaintiff and Sir #illiam Moore had the Majority of the ancient and lawful Burgeſſes, and proclaimed 
them Two to be duly elected, and ſeaPd an Indenture thereof accordingly ; and Mr. 1 being then preſent, oppoſed not the ſame, but deſired that Sir William Maore 

(with regard to his Title and Quality) might be firſt named in the Indenture, although {as was then admitted) Mr. Onſlow had the Majority of him; which was done ac- 


q. as duly elected, whereas 
great Charge to aſſert his Right, to his Damage of 2001. 


Sir William Moore and Mr. Greſbam were return'd as 
etition to the Houſe of Commons, who, upon hearing 


of the whole Matter, and Conſideration had of the indirect Dealing of the Defendant and others, declared Mr. On/loav duly elected, and committed the Defendaut. And 


Mr. Oxflow fate in the laſt Parliament at Ne minſter for that Borough, and that Mr. 


. anſw 


On 
Fig, The Defendant's Counſel infiſted on the Statute of 1 H. V. cap. 1. That a Per 
er'd, and reſolv'd by the Court, That little or no Regard was to be had to that ancient Statute, foraſmuch as the common Practice of the Kingdom had been ever finge 


ou had been at great Charges to clear his Election. | 
0 


n elected muſt be ſree, refiant, and dwelling within the Borough. To which it Was 


to the contrary; and it was the way to fill the Parliament-Houſe with Men below the Employment: And the Ojection was diſallow'd. 
, Secondly, It was agreed unto by the Parties and their Counſel on both Sides, That the Right of Choice of Burgeſſes for this Borough to Parliament, lay ia the Burgage Free- 


75, reſiant, and inhabiting within the Borough, and none others. 


Then the Plaintiff's Counſel infiſted and proved, That there voted for him Thirteen, having good and unqueſtionable Votes; unto one whereof the Defendant's Counſel 


excepted, for that he before the election had mortgaged his Eſtate: Which the Party himſelf, preſent in Court, denied upon Oath ; and the 


not been a good Objection, if true, ſo long as the Mortgager continued the Poſſeſſion, 


The Defendant's Counſel ſaid, There voted for Mr. Gre/ham Fourteen, having 


Houſe where he lived was left without the Bounds. 
had been made to them of Burgage Lands, 


* good Votes 
to Six of the Fourteen, as being no good Electorr, for that one of them lived not within the 


Court was of Opinion, it had 
and had the Benefit of Redemption in him. | 
Which if ſo, would have made a Majority: but the Plaintiff's Counſel excepted 
Berough 3 which was proved by ancient Reputation and Perambulation, Tha? the 


As to the other Five, the Objection was, they were no real Burgage Tenants; and that if any Conveyances 
] they were lately made, and fraudulently contrived, to make Votes againſt an Election: And becauſe the Defendant's Counſel could 
not deny but theſe Conyeyances were lately made, the Court put the Defendant to produce and prove them, which was done; and upon reading of them, 
of the Five were mace after the Teſt of the Parliament-Writ, and Three of them, in order to carry on Sir Philip Floyd's 


and 5 it appear d Two 
Election in the Borough about Five Years ſince. 
Two 
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nabody will pretend to exclude the Juriſdiction of the Houſe of Com- 
mons in this Caſe z, and yet. if they judge one way; and the Courts below | 
another, and neither have Power to ſuperſede or reverſe the Determination tak 
| and ſhould afſert Matters highly intrenching on the Honour of -a Peer of 


of the other, under what Uncertainty will the Officers and all Parties con- 
rned lie ? Whereas, in other | 
ourt teverſes; but here both Adjudications ſhall ſtand together, though 
inconhitent the one with the other... 5 
But tis ſaid in this Caſe the Action lies, becauſe the Defendant refuſed 


the Plaintiff's Vote malitiaſe & falſe: I take thoſe to become Words of 


Coutſe, and no Evidence of that is given to the Joey: | 
Sir, to conclude, the Houſe late y paſſed a 
ſhould intermeddle at any of our Elections: But if this is allowed as Law, 


t for my Part, I um for continuing the Poſſeſſion of this and all other 
| juſt Privileges,, as derived. down to us from our Predeceſſors, who ever en- 
yed and exerciſed them as now we ſhould ; and I hope before we riſe we 


155 think of ſome Remedies, and not lie wholly under the Power or | 


rey of the Lords, 3 „ 
Sit Tho, Powis. Mr. Freeman, I believe I ſhould hardly have roſe up 


in this Matter, but that I think it more particularly my Duty to ſpeak to 


this Thing, if it were poſſible, than any other; for in truth I have had a 
more particular Opportunity of knowing the Nature of this Caſe, and the 
Proceedings in it, and what the Conſequences of it will be, than many 
others have had. 8 | WE „ 
pl muſt acquaint you I was of Counſel in this Cauſe in the Houſe of 
_ eers upon the Writ of Error with bite, and the other Conſtables that 
were proſecuted in this Action, and did to my Power defend what I took 
to be the Rights and Privileges of this Houſe. | | | 
I Would ſtand right in the Opinion of every Body; for what I did there 
for my Client in the Courſe of my Profeſſion, I don't think myſelf 9 | 
to maintain here; for then it was my Duty to do my beſt for him as his 
Counſel, but now he hath done with me, and I have done with him in this 
Place. Bf | | 597 
It hath been to the great Honour of ſome Judges in Nſiminſter-Hall, 
who have argued in Caſes below at the Bar, and have been brought on the 
Bench before the Cauſe hath been determined, That they have argued at 
the Bar one Way, and when upon the Bench have given Judgment an- 
other Way againſt their very Clients, and thereby done their Duty in both 
Places. | 2 | 
Now, when I have ſaid this, I hope I do ſtand fair and clear, that I now 
fpeak as a Member of the Houſe of Commons, 
You are upon a Point which I wiſh had never happened, for there is 
nothing I enter upon with greater Reluctancy than what looks like a Diſ- 
ute with the other Houſe; for no Man pays a greater Honour to the 
Houſe of Peers, and to every Peer there, than I do; however, as I am in- 
"truſted, I ſhall endeavour to maintain the Rights of this Houſe. And I 
do ſay, if the Peers of England can determine all our Properties at Law 
upon Writs of Error,.and all our Rights in Equity upon Appeals ; and if 
they can determine all our Elections in conſequence of this Action, {as 
lam of Opinion they may, if this Action prevails) they have a greater 
Power than ever that Houſe had in the Days of their Noble Anceſtors, 


Cafes, where one Court errs, a ſuperior | 


eſolution, That no Locle 
hey may at the laſt judge and make (for 1 I know) all our Elections. 
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from them / Bu poſe any Mem | of this Houle (as I think by the, Pri. 
yHeges of this Houſe he may] ſhould in this. Houſe have juſt Occaſion to 


take Notice of ſome great Miſdemeanor in any great Officer of the Crown, 


England; and ſuppoſe, when the Parliament Was 1 he Peer "wy 
bring his Action of Scamalum Magnatum againſt the Member at Law for 


| Words that he Had ſpoken, here, and lay them as ſpoken elſewhere, Foe ſo 


in a tranſitory Action be may) and he ſhould juſtify that they were ſpoken 
in the Houſe of Commons, where, by the Privileges of the Houſe, 5 a 
dom of Speech is allowed; and ſuppoſe, Judgment in that Caſe (as in this 
it was) ſhould be given againſt the Plaintiff, and afterwards this by a Writ 
of : Error ſhould be. brought before the Peers, - and they ſhould reverſe this 
Judgment, and give Judgment for the Plaintiff; Can any thing be more 
deſtructive to the Conſtitution of Parliament, if ſuch a Caſe as this ſhould 
happen? And muſt the Commons in ſuch Caſe fit down by it! 
Suppoſe, any Man ſhould. preſume to arreſt any Member as he was going 
into the Houſe of Commons, nay, the Speaker himſelf, and afterwards he 
is committed by Order of the . Houſe, and the Perſon committed ſhould 
bring his Action for taking him into Cuſtody, and the Serjeant who took 
him into Cuſtody ſhould plead this Matter, and the Judges give Judgment 
for him as they did for the Defendants in this Caſe, and by Writ of Er- 
ror, it being braught into the Houſe of Peers, they ſhould reverſe this 
Judgment, and give the Plaintiff his Damages; Will any one ſay, we 
could not take Notice of this? Would it not deftroy. all our Rights and 
„„ 7 wo 3 3 ö | 
So no doubt in this Caſe, though they have gone by way of Action at 
Law, and Judgment in J/:/tmin/ter- Hall, and Writ of Error in the Houſe 
of Peers, it cannot be ſaid, but if it concerns our Rights, we may*take 
Notice of it. In the Caſe of Sir Jahn Elliot, c. (Vol. VII. p. 242.) 


the Commons declared the Judgment, 5 Car. I. illegal, and againſt the 
Privileges of Parliament. | „ 
It is my poor Opinion tis our Right (and I think nobody can doubt it), 
for we are in Poſſeſſion of it, to determine our own Elections; and I would 
be glad to beacquainted when firſt we. began to hearand determine our own 
Elections; I believe nobody will ſay with Certainty when we did not. 
I know we have a turbulent Author, who generally affected to be in the 
Wrong, and Na a Member of this Houſe, made it his Buſineſs to write 
gon their Privileges, and was always hunting among the Records of the 
Tower, from whence he brought away a great deal of Dirt with him, and 
yet could never pretend or produce more than two Inſtances, where the 
Commons teſorted to any other Place for the ſettling the Right of their 
Elections: The Man I mean is Mr. Prynne; he takes occaſion to do it from 
what is ſaid by my Lord-Chief-Juſtice Cate, (who, with your Favour, [ 
muſt take Notice of ſo far, as to ſay he was not only a very great Man in 
our Profeſſion, but had been Speaker of the Houſe of Commons in his 


ſerts, 'That the Lawof Parliament is as-much Part of the Law of the King- 
dom, as any other, and indeed the higheſt: He calls it Lex & Conſuetude Par- 
liamenti, and ſays, This is a Law that each Houſe hath Poſſeſſion of, and judg- 
eth by, and each Houſe is a Houſe of Judicature; and he puts upon this a 
great many Inſtances, and ſome of them may ſeem ſtrange to thoſe who have 
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Time) and he, in his 1 Reger 116. and 4 Inf. 1. cap. fol. 14, 15and 23. a1- | 


run upon the Commons of late. He tells you of a Caſe, 8 Elia. at that 
Time Onflow was Speaker, (and it is in fl. 19. of the Book of the Houſe of 
Commons of that Year) one Long was returned a Member for Meſibury; 
and it deing complained of that he came into the Houſe by undue Practices, 
it was enquired into by the Houſe of Commons, and found that he had given 
four Pounds to the Mayor of Meſilury; and they having examined and 
tryed this Matter, they did not only expel Long, but they ſined and impri- 
ſoned the Mayor of JY:ftbury, ſecundum Legem & Cenſuetudinem Parlia- 
menti. Mr. Prynne, the Author I mentioned, ſuppoſeth there was a Time 
when the Commons uſed to apply to the King in caſe Wrong was done 
in the Matter of their Elections; and in his Comment on the 4 1n/tit. 


when they were in their greateſt Grandeur, | 
+ al | you what will be the ill Conſequences, and I think it very 
fit for you to take this Matter into Conſideration, if there be * way to 
come at it. Firſt, I can't deny, but, generally ſpeaking, a Man has Right 
to bring his Action at Law; but then, I hope, though a Man hath a 
Right to bring an Action, yet he can't bring it in Detriment to any other 
{fan's Privilege; for if a Member of this Houſe be ſued in Time of Pri- 
vilege, though a Perſon have a Right to ſuch Action, yet he can't proſe- 
cute it in Breach of the Privilege of ſuch Perſon, much leſs can a Man 
roſecute an Action in Breach of the Privilege of this Houſe. And ſup- 
poſe this ſhould come before the Lords in Queſtion by Writ of Error, and 
they ſhould be in poſſeſſion of the Cauſe; ſure every Determination of the | 31. goes back to 12 E. II. There the King was pleaſed by Com- 
Lords upon a Writ of Error is not without more ado to be concluſive to | miſſion to appoint ſeveral Perſons to hear the loa of an Election. 
the Commons in their Rights and Privileges, ſo as that they may not take | He pretends to another Inſtance, and that is in Henry the VIth's Time, 
an Alarm, and be concerned, if all their Privileges are about to be taken in the Caſe of Huntington; and there was a Petition to, and a Commil- 


Two of them were Conveyances by one Fallor, who had a Garden of about thirty Rods, and conveyed to each of his two Sons a Piece of it, containing about ten Rods, 

of which they bad made Jointures to their Wives, each Share being worth at beſt 23. per Aunum. Another of the Five was made by a Father who had a Cloſe containing 

two Actes, and made a Conveyance to his Son of about a Quarter of an Acre, which Raw aſter lay undivided, and was conſtantly enjoyed by the Father. Another Con- 
veyance was made by a Son- in- law to his Father-in-law, of a Cart-houſe. The laſt was a Conveyance to one Fac#/on, of a little Tenement ; but it was proved that collate- 
ral Security was given to re-convey, and that the Grantor had repaired it. As to all Five, there appeared ſeveral Badges of Fraud, as a continued Poſſeſſion in the Gran- 
tors, Cc. and the ſeveral Confeſſions of the Purpoſe and Intent of making them for the Elections. 
The Court cenſared ſuch Proceedings as evil and unlawful : Mr. V. (Recorder of G.} one of the Defendant's Counſel, ſtood up to juſtify theſe Proceedings, and ſaid it 
was Part of the Conſtitution of our Government to do ſo. At which the Court ſeemed very angry, and wondered that any one, eſpecially a Man of the Gown, ſhould ſay ſo; 
and faid, Do you think our Government hath no better Conſtitution ? With which the Gentleman not being ſatisfied, he was told by the Court, he deſerved to be taken No- 
tice of for ſaying ſo, and that he ſeemed to have adviſed the Thing done. TIT 0 r CR — 

To conclude the Evidence, the Plaintiff's Counſel delivered into Court Ten or Twelve ſeveral Conveyances that were proved by the Party that wrote them, to have 
been made by Mr. G's Order, to make fo many Votes at a former Election, wherein Mr. Grefbam was concerned; and the Election being over, they were cancelled and 
delivered up, concerning which, Mr. Gre/ham endeavoured to ſay ſomething by way of Excuſe, but was told by the Court, it was too bad to be excuſed ; ard it was well 
an Act of general Pardon had paſſed fince this was done, elſe he ſhould have aniwered it in another Place. During the whole Time of the Trial, the ſame was managed with 
great Patience and Circumſpection; for ſo ſoon as the Cauſe was opened by the Plaintiff s Counſel, the Court perceiving the Nature of it, commanded Silence and At- 
tention in the Jury: the Court declaring it was of great Weight, as great as any that ever came there to be tried. And the Evidence being fully given on both Sides, 
the Court by way of Direction told the Jury, that the Plaintiff need not, as this Caſe is, prove any expreſs Malice in the Defendant; for it ſhall be intended when a Man {hall 
do ſuch an evil Thing as this is, contrary to his own Knowledge and Declaration made upon the Election, and afterwards alſo (for it was proved agaiuſt him, by one or two 
Witneſſes, that a little Time before this Trial, he did conteſs Mr. On/low was duly elected, and that he had told Mr. Gre/5am what would come of it). And the Court fur- 
ther told the Jury, that this was a Cauſe of Moment, and deſerved more than ordinary Conlideration ; and the making Votes by ſuch Means was a very evil and unlaw- 
ful Thing, avd tending to the Deſtruction ef the Government, and debauching of Parliaments : And although ſome of the Conveyances were made ſome Time before his 
Election, to tcrve a Turn at a former Choice; yet that they were fraudulent, and void in their Creation, and ought not to be made vſe of at any Time againſt any other Per- 
ſon 3 and that it was ſenſeleſs to think ſuch Practices were Part of the Conſtitution of our Government, or to imagine that Perſons whom we eutruſt with our Lives and For- 
tunes ought to be made and choſen by ſuch evil Devices; and that ſuch Practices deſerve to be ſeverely puniſhed, and directed the Jury to give fignal Damages: Where- 
upon the Jury withdrew, and after a ſhort Stay gave a Verdict for the Plaintiff, and 50/. Damages. We” ; 

And the Court in the Courſe of Evidence having obſerved one Billingburſt to be much concerned in the Proof and Management of their fraudulent Deeds, coneeived 
him to be privy to much of the Practice thereabouts, and commanded him to ſtay in Court until the Jury had given in their Verdict; which when they had done, the Court 
required him to find Sureties to appear in the Court of King's-Bench next Michae/mas Term, to anſwer to an Information touching the faid Miſdemeanor ; and in the mean 
Time to be of good Behaviour, which accordingly he did do; and Sir William Moore and Sir George Woodruff (whom he had ſerved in the laſt Election at Ha/elmere / were 
his Sureties. And the Court required the Plaintiff, Mr. O=fov, to ſee that an Information be preferred; waich he promiſed to do: And the Court declared it was a very 
.great Offence, and ſhould be ſeverely puniſhed. h 

I ſha!l give a few Inftances of what the Houſe of Commons have done in former Ages to puniſh and prevent Evils about Elections. df 
r. Annoz0 Jacobi, Doctor Harris, Miniſter of Blechingly in Surry, for miſbehaving himſelf, by preaching, and otberwiſe, about Election of Members of Parliament, upon 
Complaint, was called to the Bar of the Houſe of Commons, and there, as a Delinquent, on his Knees, had Judgment to confeſs his Fault there, and in the County, in 
the Pulpit of his Pariſa Church, on Sway before the Sermon. | - of 

2. Ann? 21 Jacobi, Ingrey, Under-Sheriff of Cambridge/bire, for refuſing the Poll, upon the Promiſe of Sir Thomas Steward to defend him therein, kneeling at the Bar, 

received his Judgment, to ſtand committed to the Serjeant at Arms, and to make Submiſſion at the Bar, and acknowledge bis Offence there, and to make a farther Submil- 
lion openly at the Quarter Seſſions, and there alſo to acknowledge his Fault. ; 
3. Anno 20 Jacobi, the Mayor of Arundel, for miſbehaving himſelf in an Election, by putting the Town to a great deal of Charge, not giving a due and general Warn- 
ing, but packing a Number of Electors, was ſent for by Warrant, and after ordered to pay all the Charge; and the Houſe appointed certain Perſons to adjuſt the Charges. 

4. And laſtly, 3 Car. I. Sir Milian Wrey, and others, Deputy-Lieutenauts of Cornewval, for aſſuming to themſelves a Power to make whom they pleaſed Knights, 
and defaming thoſe Gentlemen that then ſtood to he choſen, ſending up and down the Country Letters for the Trained Bands to appear at the Day of the Election, and 
menacing the Country under the title of his Majeſty's Pleaſure ; had Judgment given upon them, to be committed to the Tower. 3. To make a Recognition of their Offence 
at the Bar of the Houſe;upon their Knees ; which was done, 3. To make a Recognition and Submiſſion at the Aſlizes ia Corneal, ina Form drawn by a Committee. See 


this Caſe in a Folio Pamphlet, printed 1681. 
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wer in the Lords to determine the Elections of the Commons; but 
= contrarys =. for a Power to be delegated by the King, and the 
| * I fay, Sir, we are, and have been in Poſſeſſion of this Right for 
a very great Length of Time, and have it confirmed to us by Act of Par- 
| Jiament ; for the late Act of 5 and g of King Wilkam, hath in effect de- 
clared, that the Determination of he Right of the Electors is in the 
| Houſe of Commons; for it ſays, That the Sheriffs and Officers of all 
Sorts, ſhall follow the laſt Determination of the Houſe of Commons, as 
| their Rule and Guide in ſuch Caſes. ; 
than to ſay, that this Houſe ſhall examine, try, and determine who 
are elected; and yet Weftminfter-Hall, and the Lords ſhall examine and 
| determine the Right of the EleQtors : How can any ane examine the 
Election, but the firſt takes muſt be to conſider and determine 


Step he m 
ho are the Electors! Aud the determining the one, is determining 
| the other. | ; F. . | © . 5 

I would trouble you a little with the Reaſons they give why this Action 


ſhould lie. It hath been ſaid, and I think tis true, for the Honour. of 
England, and I believe it hardly can be found to fail, That where a Man 


hath a Right, and a Wrong done him, he is ſomewhere to have a Re- 
| medy; but now let us ſee the Application of this Rule. Are they not 
by the ſame Law that ſettles the Right, and declares the Wrong, to en- 
quire where the Remedy is to be had ? For though you have a Remedy, 
you miſtake that which is the proper Remedy; and the ſame Law that 
Eetles the Right, and declares the Wrong, gives the Remedy; you muſt 
therefore go to the Place where the Law directs your Remedy, not where 
ourſelf would deſire the Remedy. Therefore, ſays my Lord Coke, in 
his Preface to his 4 1n/fit. and likewiſe fol. 14 and 15. We have ſeveral 
Juriſdictions, ſome Eccleſiaſtical, ſome Temporal, &c. ſome governed by 
one Law, and ſome by another; and all muſt have their Rules and 
Bounds, which muſt be obſerved.” If your Right be Eccleſiaſtical, as 
for Inſtance, before the Statute of Tithes, could you in }:/minfler-Hall 
have brought yout Action? Or if Iſſue had been joined in ſuch an 
Action, and the Parties had gone to Trial, will any Body ſay, but that 
the Judges muſt have arreſted Judgment, and ſaid that *twas out of their 
Juriſdiction? If a Lord of a Manor ſhould refuſe to admit a Man, to 
= whom a Surrender is made of a Copyhold Eftate, the Lord has done him 
| Wrong, and Damage too; but yet he cannot bring his Action at Law 
for it, for it is an equitable Right, and he muſt go to a Court of Equity 
for his Remedy; and fo 1 . put a thouſand Inſtances, but I will not 
ſpend your Time. 80 that I ſay, tis not enough to ſay you have a 
Ri ht, and muſt have a Remedy, and therefore you may bring your 
Action at the Common Law; but you muſt ſeek it in a proper Place, 
though perhaps Coſts and Damages, and a Trial by a Jury, may be more 
deſirable by the Party. | | | 
Now, in this Caſe, I would know, Whether this is not a Matter of Par- 
liamentary Juriſdiction, and alſo a Parliamentary Right? Is __ Thing 
more plain I He that hath a Right to vote, hath a Right to ſend a Perſon to 
reſent him, and ſit in Parliament; therefore tis a Parliamentary Right: 
here then muſt be your Remedy ? In the Houſe of Commons, where 
you have a Right to ſend a Perſon, to fit and repreſent you; there you 
| may complain, I was denied my Vote, or miſuſed upon the Election. 
This, by the Law of Parliament, ſhall be examined here, and for this 
Purpoſe you conſtantly appoint a Standing Committee of Elections. 
Indeed I cannot but wonder at the bringing of this newy- invented Ac- 
tion; for if there be any thing certain in the Common Law, tis this, That 
where you claim a Right to any thing, it muſt be founded upon common 
Vee in that Caſe, or in ſome Caſe that carries the ſame Reaſon, and is 
| iuſt 
Chimes Uſage. Now let us fee ſage in this Caſe, and whe- 
ther there has been any thing like this Action before. 


Say they, How 


do you know but fuch Actions have been brought before? I do not ſee | 


that there cay be a ſtronger Negative Proof in any other Caſe than in 


this; for we have had Parliaments, as appears by our Statutes in Print, 


| for five hundred Years, and we have had Parliaments in every Reign 
ſince, and in ſeveral Reigns a great __ Parliaments : And let us con- 
ſider, whether this Caſe would not have happened frequently in five hun- 
dred Years, in ſo many Elections in Counties, Boroughs, and Cities, 
where there are ſuch infinite Numbers of Electors: And therefore this 
Caſe muſt frequently have happened if ſuch an Action Jay at Law. If it 
| be aſked, How do I know that ſuch an Action hath not been brought be- 
fore? 1 anſwer, Tis wonderfully plain there never was ſuch an Action 
brought before; for as we have our Acts of Parliament in Print, ſo we have 
faithful Reports of all our Law-Caſes, which we call the Year-Books, 
and which are Memorials of all Caſes fo long back as from E. II's Time, 
that is, 400 Years, followed by a Series of Reports ' till this Time, and are 
now grown ſo numerous, that they become a Burthen. And I will deſire 
any Gentleman of the Law here, or in England, to ſhew me the Footſteps 
of any ſuch Action as this, or of this Kind till now, ever brought be- 
fore. We have always ſaid, Our Forefathers were wiſer Men, and greater 
Lawyers than we are; and ſo they were: But ſuch an Action as this never 
entered their Thoughts. 

But it may be ſaid, How does it appear that there was Occaſion for 
theſe kind of Actions formerly, for Men heretofore were unwilling to 
ſerve in Parliament, they were hired, and almoſt preſſed to it, and it was 
hard to get Men to come up? I anſwer, It was ſo far otherwiſe for 
many Years paſt, that ſo early as H. IV.'s Time, there were great Con- 
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in liks Mainer. The lateſt of «theſe Inſtances ie 


3 Hundred Years ago, and neither of them make any thing —9 | 
| but 


p. 1. there was oppoſed One Hundred 


And ſurely nothing is more abſurd 


ike it; ſor the Common Law, 22 ſpeaking, is nothing elſe but 
or the 
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| teſts about EleRions; and the Sheriffs in thoſe Days were apt to do 
wrong, as appears. by 7 H IV., raps g. And therefore 11 H. IV. 
| nds Penalty to the King, 
on the Sheriff that did not do his Duty, e thy the Statute does 
direct: So that it does appear there was Occaſion for theſe Actions, if 
they had lain by Law] and yet you will find that never, till-23 H. VL. 
did it enter into the Thoughts of any Man, that an Action at Coma 
mon Law could be brought for an Injury in an Election; and therefore 
that Act recites, that thete was not before that Time a ſufficient Remedy 
for the Party grieved and therefore gives a Hundred Pounds to the 
Party, and Coſts if a Knight, and Forty Pounds if a Citizen or Burgeſs, 
and that by a Law made on purpoſe to help the Party to an Action where 
there was no ſuch Remedy before. Thus it reſted till the famous Caſe be- 
tween Nvill and Strode, in 2 Siderfin, fol. 168. (in that Times they ſent 
five Knights of the Shire out of Berk/brire) Mr. Neui brought his Action 
againſt Strode the Sheriff; and he alledged, that he being One of the Five 
choſen for that County, Strode had maliciouſly and falſly refuſed to return 
him, &c. and the Jury gave him Fifteen Hundred Pounds Damages. 
This Action made a great Noiſe, and the Judges looked upon it as a 
great Novelty, and thought fit to conſult the Parliament in it *; (in for- 
mer Days in Matters relating to the Parliament, they uſed to conſult the 
8 and the Judges heretofore when they were aſked their Opi- 
nion in difficult Matters relating to the Parliament, or Law of Parlla- 
ment, would ſay, This was above us, and therefore to be decided by Par- 
liament. And this Caſe being referred to the Parliament, they looked 
upon it as ſo extraordinary an Attempt, that though Mr. Neu had a 
Verdi for fifteen hundred Pounds Damages, yet he never got a Farthing 
of the Money, or any Benefit by the Verdict: Sed ibi dormivit. 

After this, came the great Cauſe that hath been mentioned of Same and 
Barnardiften ; and methinks this deſerves very much our Conlideration; 
and how far the Determination of the Houſe of Peers ought to be a Rule 
in this Caſe. That Cauſe ſet forth with great Proſpect of Succeſs: 
Sir Samuel Barnardiſton in that Caſe, did not ſlight the Determination of 
the Houſe of Commons, but firſt petitioned this Houſe as the proper 
Place to determine his Right, and had it decided for him, That he was 
the Perſon duly elected, and the other Return was taken off the File; and 
then he brought his Action at Common Law, and ſet forth this whole 
Matter, and that the Sheriff falſly and maliciouſly returned another with 
him, whereby he was kept out of his Right, &c. a long Time, and put 
to very great Engines and Coſts. This came to be tried at the Bar of 
the King's-Bench, and there was a Verdict given for Sir Samuel Barnar- 
diſton for eight hundred Pounds. This was looked upon as a great Caſe, 
and my Lord Chief-Juſtice Hale bid all Perſons about him take Notice, 
that they did not determine the Right of the Election, for the Judgment 
| in that Caſe belonged to the Parliament; but ſaid, ſince the Houſe of 
Commons had determined the Right, he thought they might follow their 
Judgment to repair him in Damages, and ſo gave Judgment for the Da- 
mages the Jury had given the Plaintiff, | | 

his Caſe was looked upon fo . 4 for the Common Law, that 
upon a Writ of Error brought in the Exchequer-Chamber, that Judg- 
ment was reverſed, becauſe the Common Law could not any way inter- 
meddle with Elections to Parliament, further than was directed by Acts 
of Parliament. It might have been ſaid, and I know *twas ſaid, that 
the Reverſal of this 13 was by an extraordinary high Hand: And 
therefore, upon the Revolution, in the very beginning of King William's 
Reign, Sir Samuel Barnardi/ton brought a Writ of Error in Parliament, 
complaining, that in the Exchequer-Chamber they had reverſed this 
Judgment unjuſtly, and went upon theſe Reaſons, as' may be obſcrved 
from the Journal of the Houſe of Lords, which were the Reaſons of ſome 
very few proteſting Lords. | 
'r/l, Becauſe it was a denying Sir Samuel Barnardi/lon the Benefit of 
the Law, which gives Relief as to all Wrongs and Injuries; and here is 
a very great Damage to the Plaintiff, and therefore he ought to be repaired. 
Secondly, Say they, if it ſhould be allowed that Sheriffs and Bailiffs may 
make falſe Returns, and no Remedy but a Hundred Pounds Forfeiture, it 
would be of dangerous Conſequence, and might tend to the packing of 
| a Houſe of Commons, which may overturn the whole Conſtitution. 
But the Peers then did not think theſe Reaſons ſufficient for this new 
Action at Common Law, and accordingly the Houſe of Peers affirmed 
the Judgment of Reverſal in the — Cattbee: and ſaid, the 
Judgment was well reverſcd ; for that no ſuch Action did lie at the Com- 
mon Law, though the injury done did tend to the Plaintiff's Damage ; 
and all the other Miſchiets which are now ſuggeſted, were inſiſted on 
and thus it ſtands to this Day. And yet now 'tis ſaid upon the ſame 
Reaſons, the Action does lie for this Perſon, though he be only an 
EleQor, and muſt receive much leſs Damage than the Perſon elected ; 
and there is no one Reaſon for the Elector, but holds more ſtrongly for 
the Elected, The Elected cannot maintain an Action, and yet now 'tis 
clear that one of the Electors may, though he can have no ſubſtantial 
Damage ; for if a Man comes and gives his Vote (as here in this 
Caſe), tis not in the Power of the Officer to hinder him of the Benefit of 
it; for his Vote will be as well given, as if the Officer had put it down, 
and this with Reſpect both to the Perſon who gave the Vote, and him 
for whom he voted ; and ſo really 'tis no ſubſtantial Damage taany Man. 


Onſlow : He brought his Action again 


The next Thing 1 ſhall mention to 9 is another Caſe of Mr. 

the Sheriff of Surry for 
making ſuch a Return upon him {I believe I have the Gentle- 
man in my Eye who brought that Action); he declared in the ſame 
Manner that it was done falſly and maliciouſly, and had a Trial and a 


* Sir Humphry Mackevorth, in bis Vindication of the Fundamental Right of the Commons of England, Page 27, ſaith, In the Caſe of Strode and Newill, An. 1655, in an Action 
on the Caſe, againſt the Sheriff for a falſe Return, to the Damage of zccol. after Verdict for the Plaintiff, and 1 500l. Damages, the Court of King. Bench adjourned the. 
Caſe into Parliament, propter difficultatem, Whether the Action did lic or not? Where it is to be obſerved, that it was not adjourned into the Houſe of Peers, but into 
the Houſe of Commons, as the only proper Judges, in all Cafes of that Nature concerning Elections: So careful were they of the Rights of the Commons. 

And let not the Iniquity of thoſe Times of Rebellion be objected to this Inſtance ; the Argument from thence extremely confirms the Right of the Commons: for if it 
be confidered that Cromavel! had then created a new Houſe of Lords, and wanted nothing but a Houſe of Commons to eſtabliſh his Uſurpation; that to this Purpoſe he 
had formed a new Modcl of an Houſe of Commons, and overturned the Method of Election, depriving all the Boroughs of their Rights, and cauſing the Choice and Returgs 


of Members to be made by the County ; yet the Name of a Houſe of Commons remained ; and even that was fo reverenced in thoſe Days, 


that none would attempt to 


deprive them of their eſſential Privilege, of judging of Elections: No Influence could biaſs the Judges; they thought it ſo inherent, that they would not preſume to inter- 


meddle in it. 


Vol. VIII. 


0 Verdict; 
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Verdick; and yet hotwithſtanding, the Court of Commen-Pless (being 
 govern'd by Bir Samar! Barnardi/ton's Caſe) did 3 33 Cr. II. 
1 We muſt not preſume to determine the Merits of Elections or _ 

17 


turns, there is a proper Juriſdiction for it; and they gave Judgment 
the Ation, and I think he hath aciquieſced in it — * Ia ure 1 


av 


92 hat heard no more of it; the Reaſons given by the Court, appear in the 
i 2 of the Caſe in 3 Levinz, fol. 29; and 30. and are worth the 
Ibere was a Caſe, a Vear ago between Pridznur and Morris; in the 


- * * 
£365 > ; 


County of  Cornwal.., Mr. Stratford was return'd, and Mr. Pridzaux 
brought an- Action in the Common-Pleas, in the Time of King William, 
againſt the Viander, for making a falſe Return againſt him to his great 


Damage, and laid it with all Aggravation. This went to à Trial in 


Corniual, and there was a ſpecial Verdict found; and the Queſtion was, 
Whether this Action would lie before the Commons had determin'd the 
Right of Election? And the whole Court unanimouſly gave Judgment, 
that the Action could not be brought, till the Matter had been firſt brought 
before the Houſe of Commons, and they had datermin'd the Right. 
Now here is a total Silence in all Books of the Law, that any ſuch 
Action as this is doth lie: Here are the Acts of H. VI. and King 2 
which provide Remedies at Law, becauſe there was no other Proviſion be- 
fore. Here are not only theſe ſolemn Judgments in Meſiminſter- Hall, but 
the Judgment of the Houſe of Peers, in the Caſe moſt like to this of an 
that can be thought of, that no ſuch Action doth lie: And yet I can't tel] 
how, there are abroad Perſons that endeavour to run upon the Houſe of 
Commons, and uſe them ill on all Occaſions, and are zealous for this 
Cauſe, which ſeems to be ſet on foot to undermine all our Elections, and 
bring them to another Judicaturr e. 
Now ſee the Conſequence: No Man ought to have a- foot againſt him 
two Judgments at once in two ſeveral Courts, whereby one may puniſh 
him at the ſame. time for doing a thing, and the other for not doing it. 
I believe ſuch Proceedings would be look'd upon as barbarous, even in 
Turkey, and yet that will be juſt our Caſe: A Gentleman petitions the 
Houle. of Commons, and ſays, The Right is in ſuch a Sett, or Sort 
of Men; as for Example, in all the Freemen, or free Burgeſſes; and 
that according to that way of Election he was choſen, and not the Perſon 
that is return'd ; and this is determin'd by the Committee of Elections, 
and afterwards by this Houſe, againſt him that petition'd. This Man 
goes immediately and brings an Action in Meſiminſler-Hall againſt the 
| Officer that return'd. the other; nay, every one of theſe Perſons that he 
affirm'd the Right of Election to be in, bring their Actions, and it comes 
into Veſiminſter- Hall to be try'd, and the 1» find the Right to be in 
theſe Men, as he has alledg'd, contrary to ch 
Houſe of Commons, and Jud ment is given againſt the Officer in every 
one of theſe Actions, for he Moe you. have determin'd the Right not to 
be in. Lou can't ſet one of theſe Judgments againſt the other; 1 
can't defend myſelf in Meſiminſter-Hall, by ſaying, The Houſe of Com- 
mons have determin'd that theſe Men, who ſue me, have no Right to 
vote, There is nothing like this in the World, two independent Courts 
can't controul one another, but both may. go on together in the ſame 
Cauſe, and both having a Right to judge, one judges one way, and the 
other t'ather, and the Officer is crucify'd between them. Eee? 
Let it be conſider'd again, that at this Rate none but Knaves, or Beg- 
gars, will be Mayors, or Bailiffs, in an Election-Vear: For ſuppoſe as 
at ///lmin/ler, where I think there are Ten Thouſand Electors; or 
ſuppoſe it be as in ſome Towns near Wales, for one of which I have the 
Honour to ſerve, where Deſcendants of every Burgeſs claim a Right to 
vote; and by Conſequence they will bring it in Time almoſt to all the 


Sons of Adam; for all the Sons, and all the og, Huſbands, ant all. 


their Deſcendants, .claim a Right to vote. ow, what a -miſerable 
Caſe muſt that Officer be in, when Perſons ſhall come from Eaſt, Weſt, 
North and South, and ſay their Pedigree is ſo and ſo, (for they are 

at Pedigrees in thoſe Countries) yet, What a Condition is he in? He's 
bound to determine whether they have a Vote or not; and tho' he's no 
Lawyer, or Herald, vet however he's bound to give Judgment one way 
or another, at the Peril of an Action: And ſuppoſe but a hundred Men 
ſhould bring theit Actions againſt the Officer, what Man can ſtand a 
hundred Actions, tho' he be in the Right? | 

There are not only theſe Difficulties in the Caſe, but there is Revenge; 
and in popular Eleddions there are thoſe Heats, and the Voters engage 
with that Animoſity, that the loſing Side next Day will be ready, per- 
haps only for Revenge, to ſend for a Multitude of Writs, and have the 
Pleaſure of ruining the Officer who was againſt them, tho* he was in the 
Right; for every one has a Right to bring his Action, whoſe Vote was 
diſallow'd, tho? it ſhould be found at laſt that he had no Right. 

As to the Words 7% & malitioſe laid in this Declaration, which ſeem 
to be a great Ingredient in this Action, I agree, in ſome Caſes where 
there is a Juriſdiction, theſe Words may make a great * AI of the 
Offence; but they can't make a thing unlawful that is lawful, nor give 
a Juriſdiction where there was none before: For no Man will lay, if a 
Perſon ſhould bring an Action at Common Law for a Legacy, and alledge, 
That the Executor, tho' he had ſufficient Aſſets, yet he fallo & malitoſe 
refus'd to pay it; that would give a Juriſdiction to the Courts of Com- 
mon Law. Theſe Words are verba Clericorum, Words of Courſe for the 
moſt part. Beſides, how dangerous and hazardous it would be for an 
Officer, tho' ever ſo innocent, to depend upon theſe Words, when every 
Body knows that Falſity and Malice reſt in the Mind, they are in the Ima- 
gination, and the Jury that are to try this Action, are at Liberty to judge 
with what Mind the Officer aRted; that would be the hardeſt thing in 
the World for aa Officer to undergo in every Action. It would be 
enough for the Jury to preſume it was done maliciouſly, (ſeeing few 
Mayors, or Bailiffs, but have their Inclinations, and give their Votes 
themſelves for their Friends,) becauſe the Officer made an Intereſt for the 
other Side; and the conſequence of this new=invented Action, if coun- 
tenanc'd, will be, that every Triennial Parliament will bring a Trien- 
nial Harveſt to 7/e/minſter- Hall. I ſpeak againſt my own private In- 


ham, 


e Determination of the 
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tereſt, if that was to be conſider d. Elefiqns, without 
Aaimoſities too long, ſo that they are hardly heal'd in three Years Time, 

| | c | tions from three 
Years to three Years; and Mayors and Bailiffs will be the moſt miſerable 
Men * 1 dom, . ought 1. * their Country, "ay than ſtang 
a popular Election; whereas the Officer is accountable to you for hi 
Behaviour at the EleQtion.* © Bla LON e S; | a ” 
- This is not a Matter that ſtands in need of the Aid and AfGftance of 
Weſtminſter Hall, that we) ſhould invent a new Adtion and Remedy, 2 
if there was à Failure of ſuſtice. Has any one come with a Complaint 
er any Officer to this Houſe, and they have not been willing to bear it? 
ave not the Committee a Right to hear and report Matters with reſpe4 
to the Electors, as well as the Elected And have we not known that the 
EleQtors, tho but à ſmall Number of them, (as in a late Calc of this 


ſorry Town of Ayleſbury) about Five, I think, of the Electors came and 
Elector ſhould come with a Petition, and repreſent that he was abuſed 
any Officer, or ill treated by any Mayor, or Bailiff at the Eleion, ! 
don't think but the Houſe would be ready to do him Juſtice: And they 
have a Right ſo to do, for the Officer is accountable to them for his Be. 
haviour. Tis not now only fo practiſed, but always was fo; for in the 
ſame Treatiſe of my Lord Co#e's, 4th Inft.” fol. 49. he ſays, that they will 
make him change his very Return ; they will In e him raze out 
the Name of one, and put in the Name of the other. Sd they have a 
Juriſdiction adequate in this Caſe; and ſurely if they can hear the Com- 
3 of ſeveral Electors, they can hear the Complaint of any one Elector. 
would not trouble you with Arguments that muy be proper in . 
minfler- Hall, becauſe we are here upon a Matter of our Conſtitution; but 
I know no Action more obnoxious to the true Reaſon of the Common 
Law, which abhors pagers of Actions; and a Man ſhall never have 
a particular Action for that which naturally draws on Multiplicity of 
Actions, and may be reform'd in a more compendious ner. © Ha 
this Reaſon that famous Caſe in 5 Rep. call'd Bolton's Caſe, is founded: If 
a Man builds a Dove-houſe near a Common-field, where Men make all 
their Profit by Plowing and Tillage, and therein keeps a great Number 
of Pigeons that live upon his Neighbours Corn, is not this a great 
Wrong and Injury to them? And yet no Action lies; for if one Man 
that is wrong'd thus may bring his Action, a great many more may do the 
like, and fo there will be infinite Actions; therefore it ſhall be preſented 
in the Court Leet, as that Book ſays. So there is that Caſe of Milliamt in 
the ſame Book, where the Lord of a Manor had a Chapel for himſelf and 
Tenants to repair to, and to hear Divine Service, within the Pariſh of 
Aldbury : He brought his Action againſt the Vicar, who was obliged 
to officiate, for that he had neglected, &c. tho' he had uſed Time cut 
of Mind to officiate, and had an Allowance for it: Says the Caſe, If 
this Action ſhould be allow'd, all the Tenants and Servants of the Lord 
might have the like Action, and ſo there would be a multiplicity of Ac- 
tions, and therefore he ſhall not have this Action; but if it had been to 
have been perform'd in his own private Houſe or Chapel, he alone might 
have had an Action. But ſince it would draw on a great many Actions 
which may ruin any Man, therefore the Remedy muſt be taken in ſuch 
Manner as it is given where there is a publick Offence. In the Caſe 
before us, every Perſon is choſen pro bono publics; for tho“ he be choſen 
for a particular Place, he ſerves for the whole Kingdom; and for that 
Reaſon you ſhall not proceed by way of Action, but in ſuch Manner as 
it hath been always uſed, where the whole thing ſhall be examined at 
once, and all determined upon one Petition, wherein all the Partics in- 
jured may join, inſtead of a Multitude of Actions. 8 
I ſhall not propoſe to you any Thing, but hope you will at leaſt come 
to ſome Determination that may aſſert our Right in this Point, that this 
Door may not be open to bring in a new JurifliQion to examine and de- 
termine whether any of us fit here rightfully or not. | 3 
*Tis a ſtanding Order of the Houſe, that no Peer hath a Vote in the 
Election of a Commoner ; but in the next Elections, if this be allow'd, 
every Peer may vote, for they are Freeholders, and many of them Bur- 
geſſes and Members of Corporations, and they may all come and demand 
your Votes, and if refuſed, bring their Actions. | e 
Theſe, and many more Inconveniencies are obvious, if this Action 
ſhould be allow'd, and I believe it may have a great Effect upon our Con- 
ſtitution. Very much more might yet be ſaid, but I have taken up too 
much Time already. | e 
Sir John Hawhkes (Sollicitor-General, Temp. Will. III.). Mr. Freeman, 
WE our Privileges, and I think we have juſt Reaſon ſo to be; 
but we muſt take care that that does not carry us too far out of the Way: 
I would not have it taken for granted, that whatſoever is ſaid againſt the 
Lords here, tends to aſſert the Privileges of this Houſe, or that what is 
ſaid for the Lords here, is againſt this Houſe: I am as much for the Pri- 
vileges of the Commons of England as any Man, and I own they have 
loſt a great deal of Power: I think the Commons had a great Power, when 
the greateſt Part of the Judicature of this Government was their ſole 
Right; | mean that of trying the Fact of Cauſes, which heretofore was 
in the Commons alone : Nay, if a Peer had had a Matter of Conteſt with 
another Peer, or with a Commoner, and Iſſue was join'd, that Iſſue was 
to be try'd by Commoners, and not by Peers. Tis true, if the Proſecu- 
tion of a Peer was in a Capital Matter at the King's Suit, it was to be try'd 
part by Commoners, and part by their Peers; the Bill of Indictment was 
to be found by Commoners, but the Iſſue was to be try'd by Peers: But 
if a Peer was proſecuted in a Capital Matter by a Commoner, or a Peer, 
as by an Appeal, the Iſſue was to be try'd by Commoners. I muſt confeſs, 
as to the Lords Juriſdiction in Matters of Equity, the Commons have 
reat Reaſon to be jealous, becauſe there all Facts, as well as Law and 
quity, come to be try'd and judg'd by the Lords alone. | 
dir, I fay, when all Facts were try'd, and moſt of the Officers of 
Government were choſen by the Freeholders of the County, the Commons 
were ſomewhat greater than now they are; when they had the Election 
the Sheriffs of the Counties; when they had the Election of what 
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| have nothing left now but 
| that is fo 


Iam for keeping what we have, and 


| ing upon the | 
| allowed them a Right to e A e | 
| Hen. IVch's Time, did declare the Right of Judicatureto be inthe Houſe of 
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does not lie in t 


ment does not influence me. 
Error, in which the Privilege of the Commons hath been in Queſtion; 


| whereupon a Writof 
| did 
| every body commended what was done in that Matter b 


| Lords, and nobody ever ſaid but that they had a Right fo to do. 
| Things are not to be come at otherwiſe, than by a 
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they called the Conſervators of the Peace, Officers that were the ſame with 


with this Difference only, thoſe the Com- 


| ices of the Peace 
| 2 theſe the Ctown makes. The Commons had a great Power 


eee to elect their Captains that led them out to War, which 
when. 4 er did, and had a Right to do, till it was taken "hel from 


| chem by the & that ſettles the Militia, though i own it was diſuſed many 
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before... The making of Sheriffs is now placed in tbe Crown; we 
| atters of Trials in particular Caſes, and even 
ir crampt, that the Jury is returned by an Officer that the 
1 Poe: T7 on rene cat = . farther than we have a Right to do; 

| or that Reaſon I am not for encroach- 
allowed Juriſdiction of the Houſe of Lords; we have always 
hold Plea of Writs of Error. The Parliament, in 


Peers; and I never found any Inconvenience in it, if the Peers kept only 


10 Matters of Law; and left the Facts to be tryed by the Commons; nor | 
| 04 Lever know that Right of the Lords ä till now. Py, 
A great deal hath been ſaid for and againſt the Right of bringing this | 


AQtion; 1 do not think that that is now the Queſtion: The Queſtion is, 
Whether a Judgment being given in the King's- Bench, a Writ of Error 
| be Houſe of Lords? But whether the Lords did right in 
iving that Judgment they have now given in the Caſe before you, that 
15 another Thing. I ſpeak to the Right of holding Plea of this particular 
Writ of Error; nobody hath denied, but that they have a Right to hold 


| Plea of a Writ of Error in general upon a Judgment given in HeAminfer- 


Hall; but ſay they, the Lords ought not to have done it in this particular 
Caſe; and ſeveral Reaſons have been given for it. s 

- Firſt, here is the Privilege of the Houſe of Commons in queſtion in the 
Caſe : That hath been argued and inſiſted on; but I confeſs, that Argu- 
The Lords have held Plea of a Writ of 


and the Lords have done Right to the Commons in it, particularly in that 
Matter of the Parliament of 1640, when ſome were ſuppoſed to have done 
irregular Things in the Houſe of Commons, and were proſecuted for it by 
Information in the King's-Bench, and were fincd in King Charles I.'s Time, 
rror was brought in the Houſe of Lords, and that 
Judgment reverſed in the Time of King Charles II. There the Lords 
ight to the Commons in the Matter of Privileges of the Commons, 
for it was for laying Hands upon the Speaker in this Houſe ; and I think 
the Houſe of 
Some 
| rit of Error in the 
Houſe of Lords; and I believe, if you look a little back, there have been 
Judgments given in J/eftmin/ler- Hall, not ay Matters of, but againſt, 


| the Privilege of the Commons; and theſe Judgments ſtand unreverſed, 


though I think they are fit to be reverſed, and I know no other Method to 
doit, but by Writ of Error in the Houſe of Lords. I think there is one 
Judgment upon an Information againſt the Speaker for licenſing Papers to 
be printed, which he did by Order of the Houſe. 

There is another Inſtance of a Perſon taken into Cuſtody by Order of 
this Houſe z it was the Caſe of Mr. Topham, Serjeant of this Houſe : The 
Party brought his Action, the Serjeant pleaded his Warrant, that it was 
done by Order of the Houſe of Commons, and Judgment was given againſt 
him, and this Judgment ſtands unreverſed. 

Now what Method have you to reverſe theſe Judgments, but by Writ of 
Error? If you think todo it by a Bill in this Houſe, that muſt likewiſe 
paſs the Houſe of Lords, and fo will be the ſame Thing as a Writ of Er- 


Tor. ; 


Another Thing is ſaid, That this Perſon was not damnified; or if he 
was, there are ya a Number of Perſons who were then likewiſe damni- 
fied, thatmay bring their Actions, that nobody will execute ſuch an Of- 
fice. I think that Argument ought not to prevail, for at that Rate you 
will allow the Officer not only to be a Judge, but the ſupreme Judge, and 
the Parties damnified ſhall be without Relief; he may do what he pleaſes, 
and he ſhall never be queſtioned afterwards, fave in this Houſe, which. I 
will conſider by-and-bye. *Tis agreed, you may puniſh an Officer that 


| miſbehaves himſelf in Matters of Elections, and that is practiſed now very 


much; but at the ſame Time you pnniſh the Officer, the Perſon damnified 
hath no Satisfaction, though our Law allows Satis faction in Caſes where 
he that did the Wrong ſhall not be puniſhed ; and allows Satisfaction in all 
Caſes where a Perſon is puniſhable, if another hath received a particular 
Damage. | 

A Man is liable to be fined to the King or Queen, that is a Puniſhment ; 
but if he pays ſo much to the Party damnified, that is Satisfaction. If 
a Man's Horſe breaks into another's Ground, he ſhall not be puniſhed, but 
the Perſon damnified ſhall have Satisfaction: But in this Caſe you allow 
the Officer ſhall be puniſhed, but you will not allow the Man injured any 
Satisfaction for the Damage he has received, which cannot be ſupported by 
Reaſon, or by the Authority of any particular Caſe. 

In all Caſes 1 take it to be true, where a Man is puniſhed for doing an- 
other Damage, the Perion damnified ſhall have Satisfaction. But that 
Rule does not hold true in the contrary. 

It is faid there are agreat many Perſons concerned, and if you give every 
one an Action, there will be no End of thefe Actions, and therefore none 
{ball have an Action. This is a ſtrange Argument: if a Man injures one 
or two Perſons, each ſhall have an Action for their reſpeQive Tan 
but if he injures an hundred, none of them ſhall havean Action ; as if when 
a Man is moderately injurious, he ſhall make Satisfaction; but if he is 
extravagantly injurious, he ſhall be Scot-free, and make Satisfaction to 
none. This reſts to be made good either by Reaſon or Authority, which 
hitherto hath not been done. The Caſe cited, I own, is true, but you 
muſt take it with this Difference, if any Thing is done which might have 
been of Damage to a hundred People, but was of Damage to none, none 
ſhall bring their Action, though the Criminal ſhall be puniſhed ; but | 


| 


_—_— 
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to be done in this Caſe. | 
what Courtis? Tis ſaid the Houſe of Commons is a Court: I was al- 


| was rig 


has been cited. 


_- (102) 


for the Damnification of that Perſon: If a Mandigs a Pit, any Man may 
fall into it, and no Perſon ſhall bring an Action for that; but if any Per- 
ſon doth fall into it, and hath particular Damage by it, he ſhall bring an 
Action, and haye Satisfaction. And, with Submiſhon, that Argument 
will not hold, that becauſe a Perſon may be ruined if he be obliged to 
make Satisfaction for the Wrong he hath done, therefore he ſhall not 
make Satisfaction to any particular Perſon he hath damnified. x 

It hath been ſaid, admitting it to be ſo, that the Party ought to have 
Satisfaction, yet he ought to take his Remedy in a proper Court; as if a 
Legacy was given, an Action would not lie in the „ 1g for it, 
which is true. But it would have been well if that Gentleman had told 
us which was the proper Court to give Satisfaction for the Wrong ſuppoſed 
If the Ducen's-Bench be not the proper Court, 


ways of Opinion it was ſo: Tis a Court of Judicature, my Lord Ce ſays, 
ws a Court of Record. I wonder, when all this is allowed, it ſhould be 
ſa d this Court hath not a Power to adminiſter an Oath to a Witneſs; 1 
think that was never denied to any other Court whatſocver. Every 
Court of Record has Power to adminiſter an Oath ; but though this be a 
Court of Record, this can't, it hath not that Power. It would have been 
very well if thoſe who are againſt this Action, could ſhew us that this is 
a Court that can give Satisfaction; ſome Courts can puniſh, but cannot 
give Satisfaction, whereof I think this one: Satisfaction was never given 
here that I know of. Was it ever, or pretended to be had here? In 
the firſt Inſtance, tis true, this Houſe hath puniſhed, and by ſuch Puniſh- 
ment compelled the Delinquent to make Satisfaction to a Perſon by in- 
creaſing or remitting ſuch Puniſhment ; but that is not the Caſe before us. 
it hath been ſaid, there has been no Inſtance of this Kind of Action 
brought, and that the Court of Duzen's-Bench have declared they have 
nothing to do with the Buſineſs of Elections, for that the Right of Eiec- 
tions ought to be determined here ; and for that Purpoſe the Deeldrition 
of the Lord-Chief-Juſtice Hale, in the Caſe of Barnardi//on and Soame, 
I muſt confeſs I cannot but wonder at that Caſe ; We 
did lately think that the Judgment given in the Krng's-Bench in that Caſe 
buy given; and afterwards, when it was reverſed, People were 
aſtoniſhed at the Reaſon of it, and more, when that Judgment of Reverſal 
came to be affirmed in the Houſe of Lords. Nobody hath ever faid why 
that Judgment was reverſed; I do not ſee but on the ſame Reaſon ſeveral 
Judgments within theſe few Years, nay, even in this Reign, may be re- 
verſed likewiſe. . For the Court of King's-Bench in that Caſe did nut pre- 
tend to a Judicature of determining the Right of Elect ons, the Matter in 
that Caſe had been determined before in this Houſe ; but they only gave 
Damages for the Wrong ſuſtained ; that was all the Court did in that Caſe, 
and yet that Judgment was reverſed. I believe there hath been ſome 
Judgment given by this Houſe within theſe Twelve Months, that where 
the Houſe hath determined the Right of Election, the Party grieved 
ſhall be allowed to maintain an Action at Law for his Damnifi- 
cation. | ; | 

But I take it that there is a Difference between the Caſe of Barnardi/- 
ton and Soame, and this preſent Caſe, Time was when it was doubted, 
where a Man that was elected, and the Officer refuſed to return him, 
whether the Perſon elected was damnified or not. Tis very certain here- 
tofore Perſons were not ſo ambitious of ſitting in this Houſe as now they 
are; and fome Perſons purchaſed Charters of Exemption, to be excuſed 
ſitting in this Houſe: And ſo it had been practiſed in the Houſe of 
Lords. The Act that hath been mentioned before expreſsly commands, 
that the Perſon choſen ſhall come and be preſent in Parliament. And at- 
terwards there was a Penalty put upon ſuch as were choſen, if they did 
not appear here; to which another Puniſhment was added, which was, 
The Perſon elected, if he did not come hither, he ſhould loſe his Wages. 
It was not reckoned a Damage that any Perſon was not returned a Bur- 

eſs to fit here, but a Kindneſs; but that did not hold fo in the Caſe of an 

lector. Every body agrees, as the Electors had a Right to chuſe, fo 
there was no Statute to compel them ſo to do; but they looked upon it 
not only as their Right, but their Intereſt, to be preſent at the Elections: 
And none can ſay, but 'tis a Man's Intereſt to make Choice of ſuch a Per- 
ſon to ſerve in Parliament, who hath the Power over his Eſtate, and Life 
too-for aught I know, as he could truſt. Nobody ever doubted that a 
Perſon who had a Right to vote had an Intereſt, and might be damnified 
if his Vote was refuſed. So that none of the Caſes that have been put of 
the Right of the Perſon elected to ſerve in Parliament, as Knight of the 
Shire, or as Burgeſs, come up to the Caſe in Queſtion. 

[ would ſay one thing as to the Damnification of the Perſons elected; 
there is a late Act that gives double Damages where the Return is con- 
trary to the laſt Determination. Now I do take it, that Act ſuppoſes 
that a Man might have been damnified before; and if he was damnified be- 
fore, he was ſo by the. Common Law, for no Statute Law gives him any 
Damages: Lis true, that Statute gives double Damages, but ill that 
Statute ſuppoſes there was a Damage before, and builds upon that Foun- 


dation; ſo that, with Submiſſion, that very Statute runs againſt all the _ 


Caſes that have been put as to the Perſons elected. 

"Tis ſaid, at this Rate, the Lords may come to vote in Elections. 
I am of Opinion the Lords have no Right to vote in Elections for a 
Knight of a Shire, or a Burgeſs; and the Reaſon I go upon is this, 
every Perſon who had a Right to vote ought to have contributed to the 
Expences of him that was elected. If he was a Freeholder, he was 
an Elector for the County; if a Burgeſs, for the Borough ; and the 
Expences of the Knight of the Shire were to be levied of all the Free- 
holders, and the Expences of the Burgeſſes upon all that were reſiant 
in the Borough, But the Lords were excuſed of that Charge, they 
were not to be Contributors to the Expences of a Knight of the Shire, 
or Burgeſs, becauſe they were of another Houſe, There was a Law made, 
which ſays, that for Lands purchaſed by any Lords, ſuch Lands ſhould 
continue Chargeable to the Expences of Knights of the Shire, as 


they 
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(103) - Zt. Procendaigt in zhe Houle of 6 „  3&g A. (164) 
Paas the Lords were ſeized of, or purchaſed, were exculed | the People dat elected us. A 000 od Sabhn 1 
Charge. JJ at 5. nom ite wig * I ſhall.plainly give you my Opinion ia this Caſe : I can't-rhink'this 
But, Sir, I think this Matter is not to the Caſe in Queſtion ; This is no- | Action to be a Breach of the Privilege of this Houſe ; for, Sir, the Party 

thing but x Collateral Action for a Damnification, whereof the Conſe- | grieved, can be ao way relieved, but by applying to the Law, and 1 = 
uence is not much, not above five. Pounds; though. I acknowledge the. | the learned Gemtlemas below, i. out in all his Inſtances; for he hath 
\mallneſs of the Sum does not influence this Caſe. Nor is the Queſtion, | given an Account of People injured applying to you, but they were Can- 
Whether the Lords have done Fights ot not, in reverſing, the Judgment | didates, and 2 that was their fooger edy ; but in the Caſe of 
iven in the Queen 1. Bench? Humanum 4 errare. If they have a Juriſ- an Eleftor, I den fee he can have SavisfaQtion by applying to blu. 
| Aion, we can't juſtly complain; tho gh 1 am of Thomſon they have | | Gentlemen talk of the Law of Parliament; I can't ſee how that can 
done right, 1 think the Plaintiff in this Caſe was damnified, and 1 think | give any Interruption to the Law of the Land, that it mall not do Right 
the Court of Naum r. Beh ought to have given Judgment againi? thoſe, | to the Party grieved : How mall a Man, injured in the Manner I ave 
who did him the Injury for the Damage he ſuſtained; and I think the | mentioned, receive Satisfaction by applying to the Parliament? Tis 
Lords have done right in reverſing that Judgment, and in giving. ſuch. | truc, the Officer offending may be puniſhed, but the Party injured can't 
Judgment as the Court of Neem g. Bench ought to have given. . - | receive that Satisfaction he would in the Courts below, by giving him his 
| Sir Edward Seymour. Lis enough for me that we have the Law on our Damages, | F | 
- Side, and we. are very much obliged to the Pains and Underftanding of I I think this is a Matter of great Conſideration, and it is neceſſary to 
| thoſe learned Gentlemen that opened this Debate, in preſenting us with a | conlider well of it, and not to determitic raſhly. I think it may be of 
true State of our Diſeaſez it only remains now for your Prudence to ap- Uſe to us, ſince there are Judges who have been of Opinion, That the 
ply a Remedy. And I cannot but take Notice, that this is an Action Subje& ought not to have his Remedy in this Caſe. A Judge that will 
without any recedent to warrant this Proceeding ; and I believe it might | out of Fear, or any Regard to one Houſe, do contrary to his Oath; I be- 
have temained ſo ſtill (for I don't think there was Virtue enough in the | lieve at another Time will be influenced by the other. Tthink 'tis the 
Cobler of Hleſbury, nor had he Purſe enough), if a Lord had not acted | Wc of a Judge to act according to Law, and not be afraid of either. 
ht FEES 1 JV I Mr. Lowndes. Sir, There is no Doubt but all the Judges (5 hath been 
For my Part, Sit, I do not think this to. be the ſingle Inftance of the ſaid) and every Body elſe, are obliged to behave then res according to 
Houſe of Lords we have Reaſon to complain of: I think in a great Mea- | the Laws of the Land: But the Queſtion is, What is the Law of England in 
ſure, by their Proceedings, they ſeem to hold forth, That the Ax is laid to | this Caſe? If the Houſe of Commons has an original Right to determine 
the Root, and that they have a Diſlike of this Houſe of Commons, and en-. | all Matters concerning Elections of their own Members 55 it hath been 
deavour to get rid of them. [I ſhall not inſtance in Particulars, but [ | always underſtood to have), and if we have a Power to puniſh Officers for 
hope there is one you will not let go, without ap lying ſome Remedy to, | making falſe Returns, or any other Misfeazances committed by the re- 
and that is, that noble Repreſentation ia which they have vilified you to | turning Officers; then it will not be neceſſary that the Judges in . 
the higheſt Degree, and [ay all the Mifchiefs of the laſt Reign, and this, | minfer-Hallſhould have any Juriſdiction at all in the Matter now in Queſ. 
at your Door. I could ſhew you, there is nothing in it but Stuff, Popu- | tion; and if they have none, then by conſequence the Lords will have as 
lum fallere ; and. we ſee the Conſequence of it, and what Pains and En- little by Writ of Error. | ts 
deayours they have taken to diſperſe it all over the World, to make Im -I do confeſs, Sir, when I firſt heard of this Caſe, it gave me ſome Ap- 
prefſions upon the People, But that which I would bave ſome Reſort to, | prebenſion that it might be of fatal Conſequence (by Reaſon of the No- 
is this, That theſe worthy Perſons that have ſpoke before, though they | velty of it) to your Privileges, which are indeed the Privileges of the Com- 
have truly repreſented the State of our Condition, yet they have been very | monalty of England which we repreſent : But ſince I have thought of it 
tender of applying a Remedy, n from Time to Time, and it hath been better opened by the learned Gen- 

It does, I think, conſiſt of two Parts; one is what relates to the infe- tlemen that have ſpoke in this Debate, I conceive our coming to ſome 
rior Courts, the other to the Judgment of the Houſe of Lords upon this | Reſolutions, declaratory of our Right in this Affair, may preſerve the Li- 
Writ of Error. Now that there 1s a Right to bring a Writ of Error, the | berties of this Houſe, and of all the Commons of England, who have en- 
learned admit; but I would take away the Foundation, and make this truſted us with the Preſervation of their Rights. g | | 
Dee ene: | I think the learned Geatleman over-the-way took his Ground too nar- 

That no inferior Court below ſhould preſume to intermeddle with the | row; I might yield him this Point, T'hat where there is a Writ of Error 
Elections of the Houſe of Commons; and I am ſure then there will be no | brought from a Judgment in J:/ftmin/ler-Hell, in Caſes where a Writ of 
Foundation for a Writ of Error. In the next Step, with relation to the | Error lies, and where that Court and the Houſe of Lords have a juriſ- 
Judgment given in the Houſe of Lords, *tis true, the Lords make a great diction, there the Houſe of Lords are at Liberty to give what Judgment 
Complaint, That in Matters of Parliament we have addreſſed, without | they pleaſe. But I have read, the Houſe of Lords is not an unlimited Ju- 
advifing and conſultin with them, I will not ſay how far 'tis juſtified | riſdiction, but is bounded, as well as the Courts of V inſter- Hall, by the 
by their Proceedings; I need not remind you of the Addreſs. they made | Law of England. I ſpeak it with the greateſt Reverence, that the Reval 
without you, when you addrefled againſt my Lord of Worcefler ; before | Power (which is the moſt Supreme in England) is obliged to the Obſer- 
you had preſente d your Addreſs, they reſented a Counter-Addreſs to | vance of the Laws; and it would be abſurd at the ſame time to ſay, That 
yours. But I.take the Diſtinction to be here, tis one Thing in Matters | any Part of the Parliamentary Conſtitution is not limited by the known 
of State, and another Thing when the Matter depends between the two Laws of the Land, or the Laws and Cuſtoms of Parliament; and I doubt 
Houſes : Where it is a Matter of State, with relation to the Queen's Pre- not but it will appear, a Writ of Error doth not lie, and never did lie be- 
rogative being violated and invaded, as you are her great Council, you are | fore the Lords in ſuch a Caſe: And fo it comes at laſt to this Point, What 
to adviſe the Queen in that Matter, and not let any Thing of that Kind | is the Law of England in this Caſe ? And I will tell you my Thoughts of it. 
paſs upon her. | p I bave read, and learned, and believe tis true, That Matters of Parlia- 

But howſoever I would go the regular Way, by condemning this Judg- ment are to be determined by the Laws and Cuſtoms of Parliament; and 
in relation to the Houſe of Lords; and after you have made that | I believe there is as good Authority for it, as there is for Writs of Error, 
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ment, \ a 0 
Condemnation, I would apply to the Houſe of Lords, to ſee if they would or any thing elſe ; and that this Law and Cuſtom of Parliament is a prin- t 
recede from this Judgment of theirs. But I am afraid Arguments or De- cipal Part of the Law of England, and to be learned by Experience and 
bates will help your Gale but little, you muſt have Recourſe to Remedies | Precedents, and I reckon that we muſt come to them at laſt. Now, Sir, I 
that are in your own Power. We ſee what they did upon the laſt Occa- | let us fee what Experience or Precedents we have to found this Juriſ- x 
ſion, when they W their Privileges were concerned; they adjourned, diction of the Houſe of Commons upon, for examining and determining I 
and all to prepare the Way to make the World believe they were injured, Matters concerning their own Ele&ions. *Tis true, we have no Jour- 
and prepare them for their Proceedings afterwards. . nals extant before E. VI.'s Time: And there is a Book they call S-ymour, 


And I fay, this is not a Thing that falls out by Chance, but carried | I think 'tis a Book of no great Authority; and if it be, there is but a 
on by all their Power, to repreſent you as inconſiderable, and to make you | ſmall Matter in it. I have read it over carefully myſelf more than once, 
uſefal for nothing but giving Money, and then to ſend you Home into the | and find only Titles of Bills depending, and when they were read; and 
Country. But if you do not keep the Power in your own Hands, you | all L learned from it was, that ſometimes Bills in thoſe Days were read 
will be without Remedy. I conclude with what I mentioned in relation | four Times. And, Sir, there is as little concerning Elections in Queen 
to the Courts below, to declare, that they have no Power to intermeddle | Mary's Reign; but in the Beginning of Queen Eizzabeth, you have the 

in Matters of our Elections. Matters of Elections plainly ſet down, and fo they have been ever fiace. 

Marquis of Hartingten. (afterwards Duke of Devonſhire). I ſhall not | And from that Time to this, it hath been a ſtanding Rule in the Houſe of 
pre nourable Gentleman near the Bar, in all the Steps | Commons, in the Beginning of every Parliament, and (as I take it) of 
he hath made, though I think I may be as regular as he. I think he hath | every Seſſion, to appoint à Committee to examine all Matters concerning 
only ſhewed, That there is not ſo much Reaſon in this Caſe to find Fault | Ele ions. Now, if the Right of Electors is not a Matter concerning the 
_ the Lords, but it is neceſſary to find Fault with them one Way or |} Election, then I own myſelf under a Miſtake - But if that be a material 
another. | Part, and comprehended within the general Words ; and if theſe Com- 

I think this is a Matter of great Conſequence, and as long 28 I fit here, | mittees have from Time to Time proceeded to examine the Right of Elec- 
and as long as U live, I ſhall be as tender of the Privileges of this Houſe as | tors, and this Houſe hath proceeded from Time to Time to give Judg- 


— ” 


any Body. 1 think'tis upon the due Balance of both Houſes that the | ment in ſuch Caſes, ſometimes according to moon Qualifications ſettled C 
Safety of the whole does conſiſt ; and I muſt confeſs, I think the Liberty | and adjuſted in the Houſe, and very frequently upon examining and con- br 
of a Cobler ought to be as much regarded as of any Body elſe; that is | ſidering the hr of particular Voters, then I think we have as Au- m 
the Happineſs of our Conſtitution. ; thority for the uriſdiction of this Houſe in the Matter of theſe Elections, h: 
1 think it was very well obſerved by an experienced Member, That | as can be had for = T hing whatſoever. R 
this Writ came very regularly before the Lords: If fo, then I think the I do ſay in this Caſe, we ought to take our Ground and Foundation te! 
Queſtion is betweea us, and the Perſons that elected us; and I think, | upon the Right which the Commons of England have, and ever had, by tri 
though Gentlemen would not formerly allow of any Diſtinction between | the Law and Cuſtoms of Parliament, to be exerciſed by the Repreſenta- 
the Privileges of the Houſe, and thoſe of the People of England, yet they | tives of their own chuſing; which Right is grounded upon manifold Pre- B. 
muſt allow it now, or they can't complain that this Action is any Pre- cedents and conſtant Uſage. For if we have a Power to hear and determine 8 
judice to this Houſe, For when a Perſon offers his Vote at an Election, the Right of the Electors, and to puniſh Officers for abridging them of Or 
and is not admitted to give it, and upon ſuch Refuſal brings his Action in | their Right, and give Satisfaction to the Party, all which moſt evidently th 
the Courts in Neſtminſler-Flall, (which I take to be the preſent Cafe) if | appears, not only in your Journals, but by a continued and uninterrupted £2 


giving Judgment upon it be contrary to the Privileges of this Houſe, Practice, Time out of Mind; then I think we need look no further. 
i | I do 


| Remedy in the Houſe of Commons. 
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en n from Time to Time there has Veen never 2 Selon of 
. — this Power has been exerciſed; and jn'your Committees | 
they base Sten este to Reſolutions go Herermine the Right of all Des 

ors, and frequetitly of particular Eleftors; and for that Purpoſe'only ey 
aye amined, whether Perſons had Burgage Tenures, or have paid 25 
ad Lot, or have been Freemen, - and other Circumſtances pecefſary or. 
the Information of the Committees; and as Matters have 7 8 d, they 
rave Judged them qualified or unqualified: And where the Notes of Per- 


5 
11 
12 


; jag Right have been offered, though refuſed. at the Election, the [ 
Eee love uſually allowed thoſe Vores as if they had been given, 


and upon their Determination the Houſe have agreed with the Committee 


very frequently, and ſometimes a with the Committee, as the 
[Merits of the Cauſe have appeared to the 


ouſe. So that nothing is plain- 
than that the Houſe of Commons have, from Time to Time, exerci- 
fed this Juriſdiction in all the Parts of it; and ſometimes Elections have 


been tried at the Bar, and determined by the Houſe upon ſuch Trial. 


"Then bow comes this Action to be brought in W:ftminſter-hall ? I have 


[conſidered that Point, and take nothing to be plainer than this, That, 
| Weftminfler- Hull never had a Power to meddle with Elections, but where 


by ſome ſpecial Act of Parliament you have given them Power. I know 
that there are ſome Opinions, that Elections have been try*d in Chance- 
ry, and in the Houſe of Lords: But I can't find any thing of that Na- 


ture ever ſettled, though ſome Attempts have formerly been made that 


way. I know that Witneſſes have been carried up ſometimes to the Houſe 
of Ls Bar to be ſworn, but the Trial of Elections, and of the Right 


| of the Electors, hath always been in the Houſe of Commons; fo that here 


would be no Defect of Power, or Juſtice, if nobody elſe meddled in this 
Matter, | „ ; ' 
Then conſider what Acts have altered this Original Right: I think 
there/are two that a e moſt material to be conſidered ; one is that of 23of 
H. VI. cap. is. What is the Importance of that? It takes Notice, that 


| convenient Remedy for the Party griev'd was not ordain'd in the former 


Statutes againſt Sheriffs, Mayors, and Bailiffs offending ; —_— one 
would infer, that the Parliament in thoſe Days did not think, or know 
any thing of the Remedy now endeavoured to be ſet up in Yetmin/ter- 
ball, and the Houſe of Lords. And this Statute provides, that if any 
Sheriff do contrary to the Statutes about Elections, he ſhall incur the Pe- 
nalty of the former Statutes, viz. one hundred Pounds to the King, and 
a' Year's Impriſfonment, and ſhall forfeit a hundred Pounds more: To 
whom ? To the Party that ought to have been return'd, and if he do not 
fue, there is an Action given for the fame to any body elſe : And a Mayor, 


© or ' Bailiff, for a falſe, or undue Return, is to forfeit to the Ring 


forty Pounds, and forty Pounds to the Party that ſhould be return'd ; an 
if he do not ſue, then a popular Action is given for the laſt Penalty: So 
it is plain by this Statute, no Action is given to the Voter, who had his 
our Anceſtors were ſo careful of 

ur Liberties, that they never truſted their Elections to all Perſons ; ſuch 
as held in Villenage, all Cuſtomary Tenants who held at the Will of 
their Lords, and might be influenced by them, and (as I take it) Te- 
nants by Eſcuage, *ti}] Eſcuage was reduced to arg, | were excluded, 
and afterwards all Freeholders under forty Shillings a-Vear: And when 
the Officers were by Law to admit ſome Votes, and reject others, they 
were to uſe the beſt of their Judgments, without being liable to Multipli- 
city of Actions, (unleſs ia the Cafes I have mentioned,) but for their De- 
faults were always reſponſible to the Houſe of Commons. 

Let us conſider then the Statute in King Milliam's Time, I think 'tis 
in the ſeventh Year of his Reign; there the Statute takes Notice of the 
Injury done to Gentlemen by . br and falſe Returns, and thereby a 
double Return is made a falſe Return; and by that Statute 'tis provided, 
That if any returning Officer return contrary to the laſt Determination 
of the Houſe of Commons of the Right of Election, ſuch Return is theres» 
by adjudg'd to be a falſe Return, and void, 

This Statute of the ſeventh of King William, admits the very Determi- 
nation of the Kight of Election to be in the Houſe of Commons; it does 
not fay the Determination of the Election, but of the Right of Election. 
I will endeavour to avoid Repetition. 

But how does this Matter ſtand by the Law and Cuſtom of Parliament, 
which is a moſt material Part of the Law of England? The Houſe of 
Commons have the Juriſdiction in theſe Matters of their Elections, but by 
one or two Statutes, the Houſe of Commons have given Power in one or 
two Caſes to proceed in the Manner therein preſcrib'd; but none of the 
Cafes allow'd by thoſe Statutes, are like th- Caſe of this Man at Ayleſbu- 


| ry, for he is not a Perſon who has ſuffer'd becauſe he was not duly re- 
| turn'd, nor the Perſon mention'd in 7 Willielmi; nor is his Action found- 
ed upon any Statute z ſo that this Caſe is left out of the Statutes, and it 


mult be determined according to the Law and Cuſtom of Parliament. 

As to the Caſe of Mr. Nevill, it never came to be determined in Parli- 
ament: We read it was put off to the Parliament, becauſe of the great 
Weight of it ; and the Judges were of Opinion, That it was a Matter too 
high for them. And in the Caſe of Mr. Onſiauv, where the Caſe of Mr. 
Nevill was cited, they poſitively ſaid, It was a Matter of too great Pre- 
ſumption for the Judges to wy 2 with it, 

Then how comes it to paſs, if this Action might have been brought at 
Common Law; I ſay, how comes it to paſs, that this Action was never 
brought before ? Certainly that is an Argument it never lay, for there 
muſt have been Occaſion for ſuch an Action, if the Common Law would 
have maintain'd it. But the Judges, who knew beſt the Grounds and 
Reaſons for this pretended Action, have refuſed meddling in this Mat- 
ter, becauſe it concern'd the Parliament, and the Parliament had not en- 
truited them with it. | 

As to the Caſe of Barnardi/ton and Same, firſt adjudg'd in the King's- 
Bench, the Reaſon was, becauſe it had been adjudg'd in Parliament; for 
Sir Samuel Barnardiſi;n had a Majority by near a Hundred, and the Houſe 
of Commons bad tried the Cauſe, and gave him his Right of fitting in 
this Houſe : fo that one would have thought that he had Liberty to have 
_ oy. gee BE But afterwards this Judgment was revers'd 
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in the Kachel; and Judge Ein in bis Argument fays plainly, That 
ple Cong art Elections belongs 50 the Houſe of Commons, 
and the Houſe of Commons have determined it for Sir Samuel Barnar diſton, 
and for that Reaſon you oupht to affirty this Judgment. 

This Matter was Woven preſently after the Revolution into the Houſe 
of Lords; and when it came there, all but Five or Six Lords were for af- 
firming the Reverſal. Now, Sir, by reading the Reaſons of theſe Five 
or Six Lords that diſſented, we may eaſily infer what were the Reaſons. 
that induced the whole Houſe to affirm the Reverſal. Two Reaſons were 


tice, One may infer, if thefe Five or Six Lords were of Opinion, that. 
there would be a Defect of Juſtice, all the other Lords were of Opinion, 
there would be no Defect of Juſtice, The Five or Six Lords that diſſent- 
ed, ſaid, That the Plainti 51 50 to have this Action by the Common 
Law. Certainly, if the other Lords had been of this Opinion, they 
would have maintain'd the Action; but they concluded no ſuch Action 
did lie; becauſe na ſuch Action was given by the Common Lax. 

I take this Matter to be of infinite Moment, and I think there is no- 
Degree, or State in this Realm, but what is bound by the known Laws. 
of the Land; and if the Lords in Parliament, and the Judges are limited 
by the Laws of the Land, ſo that they have no Juriſdiction in this Caſe, 
then I do not ſee how'a Writ of Error can give them Juriſdiction, 

Sir, I appeal to you, and all the Gentlemen here, Whether what hath 
been ſaid on one Side hath been at all anſwered by the other: If an Ac- 
tion ot Scandalum Magnatum ſhould be brought 3 a Member for what 

he has ſaid in this Houſe, no doubt but that Member would plead the 

Privilege of this Houſe, and 'tis to be hoped the Judges would allow it, 

and put the Plaintiff off fine die. But notwithſtanding, a Writ of Error, 

according to this Doctrine, might be brought, and the Lords might give 

oe that this Action does lie, and then what would bccome of your 
iberty of Debate? This is an Inſtance worthy your Regard, _ 

It hath been told you, how the Lords have tiken Notice of the Privi- 
| leges of this Houſe in the Caſe of Hollis and Elliot. Let that be ſet in its 
true Colours, and ſee whether any Thing can be drawn from that Caſe to. 
fortify the Judgment lately given in the Houſe of Lords, There was a. 


back into the Chair, and ſcandalous Words againſt the King's Privy 


on that a P:olecution was brought, 5 Car. primi, againſt thoſe particular 
Gentlemen in I7:fmin/ter-hall, as well for the Words ſpoke in the Houſe 
of Commons, as for the Force, and Fines were ſet upon them, This. 
Matter, after the Rettoration of Charles II. was brought before the Lords 
at a Conference, and they took Notice of the Priviſeacs of this Houſe, 
not to ſet them aſide, but to confirm them; and their Lordſhips declared 
the Judgment to be illegal, and againſt the Freedom and Privilege of Par- 
liament, and defired the Lord Hollis to bring the Roll before them by 
Writ of Error; and ſo by Agreement the er was revers'd, as 
being againſt the Freedom of Speech in Parliament, allow'd by Strowd's. 
Act, which their Lordſhips acknowledged to be declaratory of the ancient 
| and neceſlary Rights and Privileges of Parliament, Their Lordſhips then 
| would not let any Matter appear upon Record to deſtroy the Commons 
' Privileges, and I wonder how this Precedent comes to be Cited, to juſtify 
a Proceeding which tends directly to take away your Privileges, 

| wiſh with all my Heart the fouls would have appointed ſome Perſons 
to have ſearched Precedents, and I am ſure they would have found an in- 
finite Number to be produced, to have juſtified the Power of the Houſe 
in this Caſe, how it hath been in their Power, Time out of Mind, how 


given Damages, h | 
I remember one in my Time; Mr. Tankred cauſ:d a Perſon to be 


brought hither, and he clear'd himſelf; and the 1 remember 
made an Order, That as he was the Occaſion of the Man's coming up, 


and had done him an Injury, he ſhould make him Reparation, and he was 


forc'd to do it, by paying him a Sum of Money. | 

Not that I would go ſo far as to ſay, That this Houſe is a proper Court 
for impoſing Fines: But if they are not a proper Juriſdiction for the Bu- 
ſineſs of their own Elections, I think they have no Juriſdiction at all. 1 
will not ſay this Houſe has a Power to fine: I know we read ſomething 
of that in your Journals, but I think thoſe Fines came to nothing, be- 
cauſe there was no Means to eſtreat them, or cauſe them to be levied p 
and fo that Matter has ſlept ever ſince, and, I hope, will for ever, 

But not only your Freedom of Debate, but Right of Sittiog in this 
Houſe, is concern'd in this Caſe: And if you have not a Power to deter- 
mine Matters of Elections to this Houſe, odr how any Author comes 
to ſay this Houſe has any Judicature at all; fer if they have not a Juril- 
diction to this, they have no Juriſdiction to any Purpoſe whatſocvcr, 

If this Point be ſettled, That this Power belongs to the Houſe of Com- 
mons, the next Conſideration will be, how to attain it; and in this, I 
hope Gentlemen will take ſuch Steps as arc proper for them, and for thoſe 
they repreſent ; for we are ſent here ad tr clundum, &c. in the Name of 
thole we repreſent: And we have but a delegated Power, and can't, 
without Breach of Truſt, give up the Rights of the Commonalty, For 
my own Part, I have taken an Oath to preſerve the Privileges of the 
People that choſe me, but without ſuch an Oath, ſhould be of Opinion, 
that I cannot give up this Privilege which 1 am to execute on their Be- 
halts ; but I will uſe all the Jawful and juſt Methods I can ts come at it, 
and I think you may do this, without interferin; with the Houſe of Lords, 
or the Judges. There is no doubt, but the Jud es in Meſlisinſter-Hall 
are bound to take Notice judicially of your legal Proceedings here; and 
if you come to make a R * Thar the Power of hearing and 
1 determining all Matters concerning Electious does belong to the 
** Houſe of Commons in Parliament,” I doubt not, but they will take 
Notice of it as becomes them. And give me Leave to ſay, nobody can 
help bringing this Action as this was done; for a Perſon may take out a 
Writ and declare upon it, and carry it down to Trial, without the Privity 
or EL of any Court; and then when the Cauſe is tried, the other 


Side 


given: Firſt, ſaid they, becauſe otherwiſe there will be a Defect of Juſ— 


Diſorder in the Houſe of Commons, and the Speaker was violently forc'd 


Council and Judges were utter'd by Elliot, Hollis, and others; and up- 


they have a Power to puniſh Officers, and, in ſome Inſtances, they have 


| 
| 
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$ide comes and moves in Atreſt of Judgment, and the Court . | that were made uſe of for this Judgment in that Caſe were rejected, and 


* 


But I wiſh the Deſendant had demurr'd,; and then that would have put it | the Judgment of the Lords was then directly contrary. I:ſhould'be v 
4 à Point of Law to the Judges; and if they had determin'd it judicially. | glad to hear bon the Lords Judgment of Reyerſal.in that Caſe; and in thi; 
for 4 55 I believe it would have gone no further. For it is one "Thing | are. reconcileable. The Commons, at that Time, would ce. have 
to determine it upon Demurrer, and another Thing, when the Cauſe has | ſuffer d ſuch an Attempt upon their 9 and I hope we ſhall be 23 
We 


ien, to have the Court's Opinion ex pe fut. careful and as zealous to preſerve ours: We have as much Power as our 
, the Action does not lie; but as Matters ſtand Predeceſſors, we ſhall. never ſuffer for want of Power, if we do not ſuffer 
1 to exert it. A 5 r 

I expect to hear of the great Authority of one learned Judge, that Cic. 
fer'd from the reſt; I — gf utmoſt Elicem for his J 1 but 4 
ſorry to hear any Inſinuation, that thoſe Judges who have given their 
Opinion otherwiſe, are guilty of a Breach of their Oaths. It hath been 


deen try d, and Damages 
The Judges determine t t as 
now, perhaps, in the like Caſes, there will be brought a Writ of Error 
; before the Lords, and they will give ſuch a Judgment as they have given 
4 flow, for aught I know. I ſhould not think it proper to come to any 
—  -Queftion now, by which you ſhall determine your 1 if you are not 


a. 


arther. The Law 


= 
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determining all Matters concerning Election of Me 
„ the Houſe of Commons, is to be by the ſame Houſe,” I think that is 


to be your Queſtion, or to that Effect. a 7 V 
| If this be Part of the Law of England, as 


of your Right by the Law and Cuſtom of Parliament. 


fully ſatisfied about it; but it ought to be conſidered 
and Cuſtom of Parliament is to be found out by Experience and Prece- 


\ dents : But if you are ſatisfied, then I think the proper Queſtion is, That 


* by the Law and Cuſtom of Parliament, the hearing, examining,” and 
embers to ſerve in 


The Conſequence will be, 
it plainly is, you may as well ſtand upon that Declaration, as upon any 
new' Law to be 54 by Parliament, if you could get it: But I believe 
you have no great Reaſon to expect a new Law in this Caſe to paſs in the 
Houfe-of Lords. Then what would you do!? If you ſhould try to get a 
new Law, and fail, it will be conſtrued, that you had not this Power 
before, but endeavoured to get it, and the Houſe of Lords denied it you, 

But 'tis plain and clear you have this Power already, and a ſufficient 


Ground to ſtand upon; and I doubt not, but Veſiminſter-Hall will take 


Notice of it, and the Houſe of Lords too: If they do not, (here Mr. 
Lowndes was interrupted by a Noiſe made by ſome few of the Members, who 


ſaid, What then? But he proceeded), J ſay, if they do not, it will be Time 


enough to confer with them afterwards: And give me Leave, I am not 
afraid to ſay, if a private Man, much more the Houſe of Commons, have 
the Law of England on their Sides, let them be undermin'd ever ſo much, 
one Way or other, they will obtain their Right ſooner or later. The 
Rights of the People of England are ſafer in the Hands of their Repreſen- 
tatives than any other: If they do not like them, they can turn them out, 
and chuſe new ones ; but they can't do ſo in the Caſe of the Lords, 

I beg Pardon for my great Prolixity ; I take it to be of Importance, to 
avoid all Conteſts with the Houſe of Lords, and with J/efminfter- Hall, 
and I think you may do it by propoſing and adjuſting a plain Declaration 


Mr. Sollicitor-Genergl {Sir Simon urt, afterwards Lord Harcourt, 
and anceſtor). After what hath been ſaid at large concerning the 
Law in this Caſe, eſpecially ſince it hath received no ContradiQtion in any 
Inſtance whatſoever, I will avoid the Repetition of what has been already 
offer'd, and endeavour to ſhorten your Debate, by bringing it ſomething 
towards a Point, 

It hath been faid, That the Queſtion now before you is, Whether 
Judgment being given in the Court of Queen s-Bench, a Writ of Error 
does not lie in the Houſe of Lords, to reverſe that Judgment? I cannot, 
by any Means, agree that to be the Queſtion. 

But that which I take to be the proper Queſtion before you is, Whether 
or no it be the ſole Right of the Commons of England to determine their 
own Elections? If you are of that Opinion, never let your Diſeaſe grow 
to ſuch a Head as to put you upon the Neceſſity of complaining of a Judg- 
ment of the Lords, but rather check it in its Infancy. | 


It may perhaps ſound harſh, That a Man hall not be admitted to | 


make Uſe, and have the Benefit of the Law; and yet when that Thought 
is thoroughly digeſted, I believe no Gentleman in this Houſe but will 


agree, That there may be many ſuch Inſtances, where you will not en- 


dure any Suit at Law. I can't give you any better Inſtances, than what 
have been mention'd to you by a learned Gentleman on the other Side, 
who approves of this Proceeding by Writ of Error; the Proſecution againſt 


Sir William IVilliams for publiſhing a Libel (as it was call'd) by Direc- 


tion of this Houſe, and an Action againſt the Serjeant for obeying your 
Commands. If ſuch an Action ſhould be brought againſt the Speaker or 
Serjcant, ſhould we fit ſtill here to ſee what they would do in the Courts 


below, and afterwards wait for the Event in the Houſe of Lords by Writ 


of Error? | | SE 
'Tis very true, theſe Judgments that are mentien'd by that Gentle- 
man continue ſtill unrevers'd. As to that given againſt the Speaker, he 


mention'd it as a Precedent not fit to be follow'd ; indeed, *tis a Reproach | 


to the Houſe to mention it, ſince no Parliament hath reverſed it. As to 
the other Action againſt the Serjeant, he ſays, Judgment was given againſt 
him, and that ſtands in full Force; as I remember that Caſe, it went off 
upon the Form of Pleading. | 

But nothing of that Kind being the Queſtion now, I beg Leave to ſtate 
what this Action is that is now before us: For Gentlemen in the Country, 


who have frequently met with Actions, proſecuted without Cenſure for 


Matters relating to Elections, may, perhaps, be ſurpriſed, till they come 
to conſider what the Point is. This is not an Action grounded upon any 
Statute whatſoever. *T'is agreed an Action may be maintain'd where a 
Statute gives a particular Remedy, but this is an Action founded upon the 
Common Law. Whatever your Privileges are, if you will conſent to an 

& of Parliament to make other Perſons Judges of thoſe Privileges, ſo far 
as you conſent, if they purſue the Power given them by Act of Parlia- 
ment, there is no Wrong done you : But an Action brought at Common 
Law is that which, I think, interferes with the inherent Right of this 
Houſe. 

\We have, I think, attain'd to one Piece of Knowledge upon this De- 
bate, That this was the ficſt Action that was ever brought of this Kind; 
and Gentlemen will not much wonder why this is brought now, when they 
conſider what Endeavours have been uſed to make this Houſe contemptible. 
I believe this may be thought the moſt probable Method to attain that End. 

Ll would not repeat the Precedents that have been quoted, yet I can't 
but take Notice of that of Barnurdiffon and Szame : Thoſe Arguments 


2 


| 
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touch'd upon, That whenever any Queſtion has been aſk'd the Judges 
concerning the Privileges of the Lords, or the Privileges of the Commons. 
their Anſwer is recorded for the Inſtruction of all their Succeſſors, and to 
the Honour of both Houſes of Parliament, That it was a Matter above 
their Knowledge: The Law of Parliament is above the Judges of the 
Common Law, and is not to be ſubject to their Judgment; tis alieni fari. 

And, Sir, as I have been inform'd, this was the Anſwer given in the 
Houſe of Lords by one of the preſent Judges, and by what I have heard, 
it was well he eſcap'd their Cenſure; ſhewing too much Reſpect to this 
Houſe gave very great Offence. „ e 

I beg Gentlemen to conſider, (1 ſhall not enter into Particulars that 
have been -mention'd) Whether any thing of this kind would not make 


vou deſpicable, to the loweſt degree in the World, and expoſe Electors 


to ſuch Miſchiefs that none could endure? Upon every Election that 
comes before you, tis impoſſible to judge the Right of Election, but by 
the Right of the Electors. If you will endure any Perſon, after vou have 
ſaid he has no Right, to go into J/efminfler-Hall, and bring an Action 
in the Courts there, a Jury may find a Verdict, That the Houſe of Com- 
mons are miſtaken, and that this Perſon hath a Right, and Judgment ſhall 
be given accordingly. Will not this Proceeding, that very Moment, 
ſubmit your Reſolutions to the Examination and Cenſure of the inferior 
Courts? May not they ſay, They Vote for one another, we have de- 
tected them all. That they are a Parcel of People pack'd together, and 
not one of them elected as they ſhould be. | 

What Condition the Magiſtrate will be in, hath been mention'd al- 
ready; when a Multitude hath a Right, and every body may bring his 
Action, Can any Magiſtrate (a Conſtable, as in this Cafe) bear the Ex- 
pences of a hundred or a thouſand Actions at Law? There will not be 
wanting ſome to proſecute a Magiſtrate with all the Violence poſlible. 

Tho I can by no Means agree, That this Matter is to be determin'd 
according to the common Rules and Methods of Law, but according to 
the Courſe of Parliament; yet I ſhall compare it with ſome other Caſes 
in the Law. 

That which makes theſe Perſons Hardſhips the greater, is, Theſe Ma- 
giſtrates are not People that officiouſly interpoſe to take a Poll at Elec- 
tions, and make a Return ; but theſe are Men, who, by the Duty of their 


Office, are oblig'd to do it; and if they do not execute their Office, you | 


puniſh them; and if they do execute their Office, and give you Satisfac- 
tion, vet if you let this be examin'd in another Place, after you have ſaid 
they have done well, they may be puniſhed for doing ſo. 

I will compare this with one or two common Cafes that have not been 
mention'd : Suppoſe a Perſon ſhould exhibit an Indictment againſt ano- 
ther maliciouſly, he does this wilfully, and an Action does lie againſt him; 
but if a Grand Jury-man find a Bill againſt a Man, the Law will not 
admit an Averment that it was done maliciouſly, becauſe he was oblig'd 
by his Office to do it: So it is in the Caſe of a Witneſs, becauſe he is 
brought in by the Proceſs of the Court: So it is in the Caſe of Judges. 
And 1s it not equally the Duty of a Magiſtrate to determine upon the Poll, 
and afterwards to make a Return ? And is not that examinable before you ? 

A great deal might be ſaid further upon this, but I hope tis pretty un- 
neceſſary: And that nobody can have any doubt but that our Privileges 
are very much concern'd in this Queſtion, and what the Conſequences 
would be; therefore I would humbly propoſe for the Queſtion what ano- 
ther Gentleman hath hinted at, which may reduce this Debate to a par- 
ticular Point. 

We certainly have ſuch a thing as the Law and Cuſtom of Parliament, 
and that is very well known ; and upon that Foot I defire you would put 
a Queſtion to this Effect: 


That the ſole Right of examining and determining all Matters re- 
e lating to the Election of Members to ſerve in Parliament, except in ſuch 
“ Caſes as are otherwiſe provided for by Act of Parliament, is in the 
„ Houſe of Commons; and that neither the Qualification of the Elec- 
< tors, or the Right of the Perſons elected, is elſewhere cognizable, or 


&« determinable.“ 


Members. The Queſtion, the Queſtion. 
Mr. Smith. Sir, I ſpeak only to your Order, That Gentlemen would 


not interrupt one another by calling for the Queſtion, but give diligent 


Attention to the Debate, for this is a Matter of great Conſequence, 

Then Mr. Freeman (in the Chair) ſtated a Queſtion on his Paper to the 
Effect propos'd by Mr. Sollicitor, and read the fame to the Committee. 

Sir Chriſtopher Muſgrave. I am very willing to hear any Gentleman that 
will ſtand up and ſpeak, and you have had a very good Hint given you 
by an honourable Perſon, that this is a Buſineſs of great Moment; and [ 
hope we ſhall continue to do as we have done, that is, to hear Gentle- 
men patiently ; and that we may not be guilty of any Diſorder, I move 
you for Candles to be brought in. 

Then the Queſtion was put, and carried for Candles. 

And they were brought in accordingly. 

Mr. Dormer (afterwards a Judge). Mr. Freeman, you have now 2 
Qnm your Paper, but that which I take to be the Queſtion, is, 
© Whether a Freeholder, or a Freeman, who hath a Right to give his 


Vote for his Repreſentatives in Parliament, may arbitrarily and - 
; „ licioully 
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This 5 be the Caſe before you; tis ſaid to be of great Conſe- 
quence 1221 30 — it to be of as great Conſequence as my 
| me before either Houſe ; and I don't look upon it only to concern 
| the Juridition of the Lords and Commons, but to affect every Part of 
| "the Conſtitution, and the Queen, the Head thereof, in the gh. De- 

For it comes to this, If the Lords have not a Right to determine 
6h Matter, which by Writ of Error js regularly brought before them, 
— ſhall be turned into à State of Villenage, and the People will be depri ved 
" huſing their own. Repreſentatives without Relief, and ſhall not have 
Relief 21 her Majeſty in the Court of Queen's. Bench, nor before her in 
the 3+ - of Parliament, where, in Conſideration of Law, ſhe is always 


e, and where by our Law is the laſt Appeal; and there will be a 


: terruption of Juſtice, and our Conſtitution, in relation 
Faber pa an ee © far aer that *twill be im poſſible there ſhould 
be any right Repreſentatives of the People: F or "twill not be the People 
then that will chuſe, but the Officer my arbitrarily refuſe and return 
-whom he thinks fit, and the particular Perſon will be without Remedy. 
For whatever Gentlemen apprehend, if the 1 5 of Return be not con- 
troverted, which Way can any particular Man bring his Caſe before you! 
And what Remedy ſhall he have, if not by Action? I will not ſay there 
has not (but I will turn the Argument, and put it upon them to ſhew 
there has), but I believe there never was any particular Application to 
the Committee of Privileges, where the Injury has been done to a parti- 
cular Man, which is the preſent Caſe: And this Matter is found by a 
Fury that was ſtruck, and not one Man of the Jury but of Quality, and 
approved on both Sides: And 1 think, though it never came be fore the 
Parliament, nor the Committee of Privileges, they might conſider of a 

icular Injury. | 
FI as for _ Notion that hath been taken up, That where the Houſe 
of Commons have a Juriſdiction, there the Party is in all Caſes without 
Remedy in any other Court; Sure that 1s not according to Truth ; for 
in thc Caſe of a falſe Return, there is a publick Injury, that does not hin- 
der the Party from obtaining Satisfaction as to his particular Injury; and if 
no Action lies, there can be no Satisfaction for this Hou ſe hath not award- 
ed Damages in any Caſe, notwithſtanding the Caſe cited; for that was 
only Coſts for the Man's Trouble in coming up to be examined before 
this Houſe. And if they ſhould award Damages, there is no Way of le- 
vying thoſe Damages: What Writ can we iſſue out ö And if this Per— 
ſon be without Remedy at Law, he muſt ſit down without any Redreſs 
nh 7 . a Multitude of Caſes where this Houſe hath a Juriſdiction 
as far as concerns the Publick and themſclves, and the Party ſhall have 
ion alſo. | 

ny l Blow in this Houſe, *tis a Violation of the Privilege of 
this Houſe, and this Houſe can take Juriſdiction of it, and cenſure the 
Perſon that hath done the Injury; but will any Man ſay, T hat an Action 
of Battery will not lie at the Common Law in that Caſe? ; | 

There was the Caſe of Sir Thomas Clarges: At the Time of his Election 
there was one Roe ſpoke Words to his Prejudice; he might certainly have 
complained to this Houſe of it (you had an Inſtance, | think, laſt Sef- 
ſion, of one that complained for ſome ſuch Injury againſt the Lord Biſhop 
of Morceſler, and the Houſe took it into Conſideration, which Sir Thomas 
Clarges might have done) ; but he hn, his Action, and recovered con- 
ſiderable Damages; and afterwards a Writ of Error was brought in the 
King's-Bench, and Judgment was affirmed, - | 

There is a Cafe not within any Proviſion of your Law, and that is, 
where a Sheriff made a Return, and he delivered this to a private Meſ- 
ſenger to bring up to the Crown Office. The Meflenger, by the Way, 
thought fit to vitiate the Return, and make another Return than what he 
received from the Sheriff: For this an Action was brought, and he reco- 
vered at Law-againſt this Meſſenger for the private Damage he had done 
him. Certainly otherwiſe the Law would be defective. 

In another Caſe, the Sheriff adjourned, in prejudice to a Can- 
didate, to a Corn Field; an Action was brought againſt this Sheriff 
at Law for the Damages he had done this Gentleman, and it was main- 
tain'd ; and I dare ſay more Caſes may be put: Which ſhews that you 
having a Juriſdiction as to what concerns the Publick, does not exclude 
the Party, but he may have an Action for his private Injury. 

A great many Poſitions I have heard, which ] take not to be true, par- 
ticularly this, That there is no Remedy at Law, but in Caſes pro- 
<« vided for by the Statutcs :” That is not ſo, theſe Statutes imply the 
contrary. The firſt ſays, Whereas there was not a ſufficient Remedy, 
therefore that gives a more compleat Remedy, and ſo the Judges declared 
in the Caſe of Barnardiſlon and S2ame. : 

Sir, They have told us of the Caſes of Barnardifon and Soame, and of 
Nevill and Strode ; with humble Submiſſion to you, thoſe Caſes go fo far 
as to prove the Juriſdiction of the Lords, and the inferiour Courts : That 
of Barnardiſin and Soame, was an Action tried before the Court of 
King's-Bench, and a Sett of as learned Judges as ever were before, or ſince, 
and three of them were of Opinion for the Action, and my Lord Chief- 
Juſtice Hale was one of them; who, the Ferm before he ſurrendered his 
Character, did thus expreſs himſelf : “ He gave Thanks to God that he 
© had ſpared him to that Time; that he was able to keep his Cuſhion, and 
& declare his Conſcience in that Place.“ But afterwards it had its Fate, 
a Writ of Error was brought in the Exchequer-Chamber; Mr. Juſtice 
Levinz, that reports it, ſays it appears, That thoſe who argued againſt 
the Judgment in the K:ng's- Bench were made Judges, and they themſelves 
afterwards determined the Caſe. And every body knows how valuable it 
was at that Time, to know the Price of an Houſe of Commons, and an 
Englifp Parliament. Three Judges were then made in the Exchequer, and 
I think two in the Common-Pleas. Afterwards it came into the Houſe of 
Lords, and there the Reverſal in the Exchequer was affirmed, for Reafons 
different to what are urged now, and I believe for ſeveral good Reaſons. The 
Sheriff in that Cafe had made a double Return, and the Sheriff might do 
it for his own Indemaity, for it was no more than finding a ſpecial Ver- 


Thing that 


| 


| 
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in the Great Cafe of Aſbby and White. 
bed de deprived. of that Privilege; without any Redreſs in any 
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(116) 
dict; and therefore the Saying, fal/o & malitie/e, being put to a Thing 
that was in itſelf right, it would not alter the Nature of the Thing. An? 
other Reaſon they went upon was, they ſaid this double Return was a 
void Return, and for that Reaſon the Action did not lie; and upon theſe 
Reaſons depended that Judgment. That Gentleman who ſaid that only 
four or five Lords diſſented, is under a great Miſtake ; four or five Lords 
only I believe entered their Diſſent, but there was a great Number, and 
near an Equality againſt that Judgment; and divers Lords now in that 
Houſe were againſt that Judgment, that did not enter their Diſſent. 

Then, Sir, there is the Cale of Nevill and Strode; and that was firſt a 
Judgment in the Common-Pleas, and when it had taken its Progreſs in 


. Weftminfter-Hall, it came before the Houſe of Lords; and the Lords re- 


turned it back again to eminſter-Hall, and ordered all the Judges of 


| England to deliver their Opinion in it. That was founded upon an Or- 


dinance of thoſe Times, Berkſhire was to ſend five Knights, and Nevill 
was one of them that were elected, but not returned: There they ſaid, in 
that Caſe that Ordinance was intirely new, and that Caſe did not re- 


commend itſelf 7 the known Laws of the Land, and for that Reaſon they 


would not give Judgment, for Wages could not be levied for five ſuch 
Knights. And when afterwards they were to give Judgment, the right 
Conttitution had recovered itſelf, | | | 
Now, as to the Lords Right to receive a Writ of Error in this Caſe : 
You have addreſſed to them that they would receive a Writ of Error at a 
Time when your Privileges were invaded. That was the Caſe of iny Lord 
Hol'is, who with others was informed againſt, 5 Car. for having ſpoke 
Words in this Houſe that did affect the Government: And he pleaded to 
the Juriſdiction of the Court (Is there any ſuch Thing here? No, they 
have ſubmitted to it); and the Court over-ruled their Plea to the 
Juriſdiction, and that Judgment continued in Force (as ſome others 
which have been fince do now, which it were well if they were reverſed), 
"till this Houſe took Notice of it; and in 1667, they deſired a Conference 
with the Houſe of Lords. The Chairman was my Lord Chief- Juſtice 
Vaughan, and this Houſe there complained how they were grieved by that 
Judgment, and after repeated Conſerences, both Houſes did conſent to 
this Expedient, That my Lord Hollis being the only Survivor, ſhouid be 
deſired to bring a Writ of Error in the Houſe of Lords; and he did ſo, 
and the Lords in that Caſe did you Juſtice, and reverſed the Judgment. 
As to your paſſing this Vote, what it will ſignify, I cannot tell, What 
ſignified a Vote you paſſed before about the Year, Eighty, That che put- 
ting the Laws in Execution againſt Proteſtant Diſſenters, was an Injur 
to the Publick, and a Subverſion to the Government; and that thoſe that 
put them in Execution ſhould be looked upon as Enemies to the King and 


Kingdom ? The Conſequence was, That all the Laws againſt Popery 


were put in Execution againſt Proteſtants more than they were before. 


| The Judges in JPe/tmin/ter-Hall ſaid, This Vote had not paſſed into a 


Law, and they could not take Notice of it, I hope we ſhall do nothing 
that will Jefſen ourſelves, nor any Thing but what will be effectual for 
the Ends for which *tis propoſed, 

Six Z Tehyll (afterwards Maſter of the Rollt). Mr. Freeman, I con- 
ſider yo have been a long Time in this Debate, and a great deal of it 
has been ſpent, either in Suggeſtions contrary to what appears before you, 
or elſe in Queſtions altogether improper for the Conſideration of the 
Committee; and therefore it is neceſſary to look back to that which gave 
Occaſion to the preſent Diſpute, 

The Committee hath a Copy of the Proceedings of this Action referred 
to them, but it hath not been read; and I am confident, if it had, and 
had been attended to by Gentlemen, they would ſcarce have ſaid that the 
Lords, in the Judgment they gave, did any Thing in Oppoſition to your 
Judgment, or in Derogation of your Privileges, 

Before the Action was brought, there was a Reſolution of the Houſe 
of Commons, That the Right of Election for the Borough of Ayleſbury, 
was in the Inhabitants not receiving Alms. Tis from that Reſolution 
the Plaintiff hath taken his Riſe, and has brought his Action; for by this 
Declaration he makes his Caſe to be, that he was an Inhabitant of that 
Borough, not receiving Alms ; and that the Conſtables falſely and mali- 
ciouſly obſtructed and hindered him from giving his Vote at the Election 
there. The Conſtables plead, Net Guilty; and the Matter goes to a 
Jury, and they find for the Plaintiff, and give him five Pounds Da- 
mages: Which is in effect a finding that the Plaintiff was an Inhabi- 
tant, not receiving Alms, and that he was obſtructed and hindered from 


Voting by thoſe Conſtables, and that was done falſo & multtrofe, and to 


his Damage. And this may ſerve to demonſtrate, that the! roceeding 
at Law has not been in Oppoſition, but in Conformity to your Judg- 
ment, 

Now let us conſider, whether the bringing of this Action is a Violation 
of your Privileges ? A great many things have been ſaid not proper for you 
to deliberate upon; one, that this will encourage a Multitude of Suits 3 
another, that this Action was never brought before; and ſeveral other 
Matters which go to the Queſtion, whether the Action will lie. Now that 
is not the (Queſtion here; but the true and only Queſtion before you is, 
Whether this Action was brought in violation of your Privileges ? for if 
there be no Breach of Privilege in it, I know of no Authority we have 
to ſtop the Courſe of legal Proceedings. 

And as to that, but one thing (as I conceive) has been ſ:id mate- 
rially, which is this, That this is a Parliamentary Caſe, and appertains 
to your Juriſdiction; and the Judges of the — Law are not 
Judges of the Law of Parliament, and therefore they ought not to have 
given the Plaintiff his Judgment (and it muft be admitted the Lords 
ought not to have given any Judgment but What the Judges ought to 
have given). To maintain this, it hath been ſaid, and undoubtedly it is 
true, that this Houſe hath a Right to judge of Elections; and it is as 
true, that in order to come to that Determination, it is incidently ne- 
ceſſary that the Houſe do judge of the Right of the Electors; and it has 
been ſaid, (but that I deny) that the Right of the Electors is by the 
Law of Parliament. 

I take the Right of every Elector in England to accrue to him by the 
Common Law, for he is under one or other of theſe Qualifications : 


Either 
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Either he is n Freekolder,/and then he has a Right te vote for Knights of,] Breach'o the Publick Peavey And the Ollcer may, N be. 


Common Law to chuſe Burgeſſes for Ayleſbury : That Right has been 


there may be Diverſity of Judgments. 


* 


the Shire; or he has a Right by Charter, or a Right by Preſcription 5 
which two laſt Rights take in the Right of voting in all Cities and Bo- 
rough. Now Would be glad to know, whether the Right of a Freehol- 
der is not by the Common Law? Is it not an Eſtate, With all its Privi- 
leges and Services, created by that Law ? Whether a Right by Chatter 
is not by the Common Law ? Is it not that Law that enables the Cron 
to gtant Charters, and qualifies that Power? Whether à Right by Pre- 

ſeription is not by the Common Law ? Is not Preſcription, * Common 
Uſage? And is. the Common' Law _ 2 but Common Uſage ? 
So that the Right of every Elector being by the Common Law, the Judg- 
ment of that Right is primarily and originally in the Courts of Law. 

The Frecholders Right of votin 15 of the Eſſence of his Freehold ; and 

you may as well take away his Freehold, as take away his Right to vote, 

« which he has by Virtue of that Freehold, and then tell him he muſt come 

to the Houſe of Commons to recover it. And the ſame may be faid of 
thoſe ſeveral Intereſts which give a Right of voting in Cities and Bo- 
roughs. And thus I hope I have made it out, that a Right of voting is 
not a Parliamentary Right, but an ordinary legal one, and the Com- 
mon Law. Judges have the Judgment of it originally; and it is inci- 
dently only that the Houſe has a Power of judging of it, and that too ac- 
cording to the Rules of the Common Law; which is a further Demon- 
ſtration that it is a Common-Law Right; for it would be abſurd to ſay, 
a Man has a Right by one Law, which is to be judged by the Rules of 
another, a0 4 Di 2 55 

Then what Courſe has the Plaintiff taken ? He has a Right by the 


invaded, and he has gone to the Common Law for Redreſs, and from no 
other Power could he have it; for this Houſe, or the Committee of Elec- 
tions, cannot give a Remedy in this Caſe, that is, cannot make the Per- 
ſon injured Reparation for the Damages done him, by obſtructing him in 
the Exerciſe of his Privilege: And that is the Thing the learned Gen- 
tlemen, who have ſpoke in this Debate, have paſſed by; and theſe are the 
material Points, that this is a Right at Common Law, and this Houſe 
cannot apply a Remedy. bY. 
But it has been ſaid, That the Houſe will examine, not only on Be- 
half of the elected Perſon, but of the Electors. Tis true, but in order 
to what ? To ſee whether you have a right Member here, and for no 
other End; for I challenge any Gentleman to ſhew me one Inſtance of a 
ſingle Man who came hither and complained, That he had a Right to 

vote, and was hindered from voting, and made that ſolely to be the Of- 
fence of the Officer. Did the Houſe, or would the Houſe ever receive 
ſuch a Complaint? And yet he may go with that Complaint to the 

Law, for whether the Perſon he would vote for be returned or not, the | 
Injury is the hindering him from enjoying his Privilege : And it cannot 
be made an Injury, or not an Injury by Matter ex pg facto, that is, by 
the Officer's returning, or not returning the Candidates. And tho” the 

Officer ſhould repent him, and not carry his Injuſtice ſo far as to make a 

falfe Return, yet it is of Uſe, that the Law will redreſs the Wrong done 
to the Voter, and thereby, perhaps, ſtop the firit Steps or Approaches to- 

wards a falſe Return. 

But if I ſhould admit the Houſe would receive the ſingle Petition of a 
Voter, who was refuſed, and when the Perſon he would have voted for 
was returned, yet the Houſe cannot make him Reparation ; all we can 
do, is to cenſure the Officer, but we cannot make the Perſon complain- 
ing whole, in Point of Damages. Indeed it has been ſaid, the Houle can | 
give Damages, and there was an Inſtance given of Mr. Tankred, who 
complained againſt a Clergyman, and the Rouſe ordered Mr. Tantred to 

pay him Coſts: So was Sir George Meggot ordered to pay Coſts to the 
Member he cauſeleſsly petitioned againſt “, and the like is provided for 
at the Beginning of every Seſſion. But are theſe Inſtances of any Peti- 
tioner repaired in Damages by this Houſe? No, theſe are Inſtances 
againſt Petitioners, not in Favour of them; nor are Damages given in 
thoſe Caſes, but Coſts; all that is provided for is, that Perſons frivo- 
loully complained againſt ſhall not be out of Pocket. And by a Mean 
you have a Juriſdiction in Point of Expences, but not in Point of Dama- 
ges, for you may order the Wrong-doer into Cuſtody, and make his Pay- 
ment of Coſts to the injured Perſon the Price of his Liberty; but there 
is no direct Remedy even for Coſts. 

But it is apprehended, here may be a claſhing of Juriſdictions, and if 
the Party ſhould be allowed to go to Law, the Courts of Law may be 
of one Opinion, and this Houſe of another. This is a Suppoſition the 
Law does not allow of, for this is to ſuppoſe Courts of Juſtice will not 
do Right. It will be allowed to me your Determination will always be 
juſt, and other Courts the Law ſuppoſes will do right too, and then 
they will determine as you do; and your Determination, and that of the 
Law, as I ſaid before, has been the fame in this Caſe. But then, as the 
Suppoſition of Law is, that all Courts will do right, fo human Frailty 
ſuppoſes there may be an Error in Judgment : And yet Courts muſt have 
Juriſdiction, or elſe there can be no Adminiſtration of Juſtice among 
Men, ſince there is no Judicature ſhort of another World that can pre- 
tend to an unerring Judgment. | 

And now I will thew you where ſeveral Courts have different Juriſ- 
dictions of the ſame Fad, and the Law allows them, notwithſtanding 

The Court of Common-Pl:as may 


puniſh a Perſon for aſſaulting an Officer in the Execution of their Pro- 
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therefore he bröught his Action in the C:ommon-Pltas : That Action de- 
pended there fome Time, and thereapon the Juſtices brought the Recotd 


| would not give a Judgment contrary to what ſome of themſclves had 


" C, . FS a. wa 


”r3 


"x © "* 
his Action in the Court of £xchequer for the Damage done M. 8 
I wouldbbferve a little upon che Caſts cited, and that as thott'as pol. 
ſible. The firſt is that of Mil and Stone; I have” locked Into the 
Journał of 1659, and the only Bock of our Law where that Caſe is re. 
ported, and that is * Sid#fin's Tecond Reports; And that was upon Write 
iſſaed out by Crumtooll, whereby he 8 Counties to chule different. 
ly, ſome Three, ſome Four, ſome Five Members: Mr. Neun, who wa; 
- a Member of the Long Parliament, ſtood for one of the Five Knights for 
the County of "Berks ; they choſe him, but he was not returned, and 


into this Houſe for Difficulty, and deſired the Houſe would come to 1 
Determination in it, (and by the Way there was no Houſe of Lords in 
being at that Time; for it was in the Time of the Long Parliament, 
who had ufurped the whole Legiſlative, as well as the Executive Power; 

and no wonder the Judges complimented them with the Determination 
of that Queſtion, ſince they were their Creatures, and had their Com- 
miſſions from them. Well, but the Record being brought in, the Houl: 
appointed a Day to conſider of the Matter, and when they ſaw the Plain 
tiff had proceeded according to the known Methods of Law, they gave 
no Judgment in it, but ſent it back to inter- Hall, and there it was 
again argued, but never adjudged. And that there 'was no Judgment 
wy is eaſy to account for, it the Judges thought ſuch an Action would 

ie; for, at that Time, the Long Parliament was upon the Point of bring- 
ing in the King, and reſtoring the Laws: And if they had given, Judg- 
ment for the Plaintiff, they had given a Sanction to the higheſt Uſurpa- 
tion of the Protector, and all his wild Fancies of changing the Conſtitu- 
tion at his Will and Pleaſure. Kea indeed the Plaintiff had diſaffirmed 
the Authority of the Long Parliament, which he had with great Zeal aſ- 
ſerted, and of which he was himſelf a Member, But if the Judges had 
thought ſuch an Action would not lie, they might, without any Scruple, 
have given Judgment for the Defendant. And this ſeems to me a {tron 

Authority that //2/min/ter- Hall thought ſuch an Action would lie: An 
it is very remarkable, that when that Houſe of Commons (as they called 
themſelves) had ap! 71 the exorbitant Power I mentioned before, they 
did not proceed to aſſume the Juriſdiction of the Common Law. _. .. 

"The next Caſe is that of Same and Barnardiſton, in which 1 iftminſlere 
Hall was divided: My Lord Hale was of one Opinion, and my Lord 
North of another, and there were Six and Six of a Side, and the Matter 
came by Writ of Error into the Houſe of Lords, and a Gentleman ſaid, 
Scol. was worth contending for. But I am apt to think Sir Samuel 
Barnardiſton di- not hope to recover one Farthing of the Money, for Same 
was dead, and 1 believe without Aﬀets : For, in all the Proceedings in the 
Houſe of Lords, none appeared on the Behalf of his Widow, ſhe had no 
Counſel there; but it was argued againſt Sir Samuel Barnardi/ton, by Mr. 
Montague, the late Lord Chief. Baron, to vindicate the Proceedings of the 
Exchequer-Chamber, and Judgment was given, as hath been ſaid, in the 
Houſe of Lords. | 

But what happened next? The Commons were ſo uneaſy under that 
Judgment, and. the Injury which might be done to the People from 
whom they derived their Authority, by double, or falſe Returns, that the 
next Thing was the Interpoſition of the Legiſlature to apply a Remedy, 
and the Lords came into it, though it was a great Diſcredit to the Reyer- 
ſal of that Judgment; for the Act of the 7th of the late King, declares 
falſe Returns to be againft Law, and provides an Action ſhall lie where 
an Officer makes a Return falſly and maliciouſly ; they never thought it 
an inſnaring Thing, but knew Malice might be tried in that, as well as 
in many other Caſes: And I wonder to hear falfo & malitioſe ſhould be 
ſo much Words of Courſe. Men are tried for their Lives every Day, 
where Malice is the main Point in Iſſue. If a Man does without any Pro- 
vocation kill another, the Law intends Malice, and that is Murder: 80 
here, if an Officer refuſeth the Vote of one, who hath a clear and indiſ- 
putable Right, the Law preſumes it done maliciouſly ; but if the Officer 
refuſes a Man's Vote, and there is any probable Cauſe or Colour to do it, 
or his Right of voting is doubtful, the Judge will tell the Jury they ought 
to find for the Defendant ; and therefore it is only. in a plain and glaring 
Caſe that a Man can prevail in ſuch an Action. And this, by the way, 
is an Anſwer to that Objection, that ſuch Actions as theſe will bring all 
your Elections to be determined by the Lords: Since an Officer can ne- 
ver be found guilty by a Jury upon this Action, where there is a Con- 
troverſy or Diſpute, much leſs can the Lords try or determine any thing 
of the Right. 

There is another Caſe, and that is the Caſe of Mr. Onfl:w againſt the 
Bailiff of Haſelmere; that Judgment was againſt the Action, and was 
given by my Lord Chief-Juſtice North, and the reſt of the Judges of 
the Common-P.eas, upon the Authority of the Judgment in the Caſe of 
Soame and Barnardiſton in the Exchequer-Chamber ; and no wonder they 


given in another Place. 

Sir, this Queſtion hath been before this Houſe not long ſince, Whe- 
ther a Candidate ſhould be hindered from proceeding upon an Action at 
Law before he had come to this Houſe for their Determination, whe- 
ther he was choſen or no? And this Houſe, upon a ſolemn Debate, ad- 
judged, that he might go to Law before he had come hither ; and I deſire 
your Clerk may read a Word or two in your Journal, 'tis Monday, 


cels, as a Contempt to that Court; but at the ſame Time, for the ſame | 
Matter, the Offender may be puniſhed in the Xing's. Bench, as it is a 


* The CASE of Sir George Megeot. 22 Now, 8 Willielmi R. A Complaint being made to the Houſe, That Sir George Meggot had proſecuted at Law ſeveral Perſons for 
what they had teſtified the laft Seſſions at the Committee of Piivileges and Elections, upon hearing the Matter touching the Election for the Borough of Southwark ; it 


was referred to the Committee of Privileges to examine the Matter of the ſaid Complaint, and report their Opinion. 
% A Report was made of the Matter of Fact, and that the Committee had come to this Reſolution, ** That Sir George Meggot having proſecuted at 


„% Law, Thomas Mau and John Ladd, for what they teſtified at the Committee of Privileges and Elections the laſt Seſſion, upon hearing of the Matter touching the Elec» 


4 Dec. 8 Wiki 


« tion for the Borough of Sexthavark, was guilty of a Breach of Privilege.“ 


The Houſe then agreed with the Committee, and ordered Sir George Meggot to be taken into Cuſtody of the Serjeant at Arms. 


The CASE of Mr. Tankred. 20 Fan. 9 Millielmi R. Mr. Tankred complained to the 


March 13, 98. 
Clerk reads. © The Houſe being acquainted, that n Buller, Eſq. 


Houſe of a Breach of Privilege againſt Mr. Edvard Morris, Miniſter of A/dborough, in 


the County of 2; for that the ſaid Aiorris had intercepted Letters of Mr. Tankred's, which were ſent by the Poſt. 
14 Feb. 10 NIillielni R. Mr. Morris attending, was brought in, and the Houſe having heard him, and his Witneſſes, Reſolved, ** That there was no Ground of Complaint 


« of Breach of Privilege, and or 
6 Tankred.” | 


4 


dered that Mr, Morris ſhould be diſcharged from any further Attendance, and that he ſhould be paid the Charge of his Attendance by Mr. 


„ who 


— 
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Deere 


— — . 


lec- 


Day if 


E013) 1563: 


e i Candidite at the' Election for Choice of Members to ſerve 


* « preſent. Parliament for the Borough of Leſtard in the Count) 
4 Sn hath. brought an Action upon the Statute made in the 7t 

« Year of his wb eign, againſt Mr. Richard Rib. ret, Mayor of 
«the ſaid Borough, for the Sum of gool. for making a falſe Return 
© of Willam Bridges, Eſq. although the ſaid Mr. 


© Wedneſday Morning next.“ 
Sir Jeep Jekyll. 
ay arch, when that Debate was reſumed. | 
Clerk reads. This was the 1 5th of March. The Houſe reſumed the 


* adfourn'd Debate relating to Mr. Buller; and after a long Debate, 


© the ſame fell, without any thing done thereupon.” 


- - Members, Well, what then? | | * 
Sit Faſeph Fehyll. I take this to be a plain Authority, that go | 
n 


vern the Caſe before you; for if it was not reaſonable to reſtrain a Ma 

from proceeding at Law upon the Statute, before he had come hither for 
a Determination, when it was to. controvert the very Election, which 
was undoubtedly proper for the Judicature of the Houſe, much leſs will 


the Houſe ; and the Houſe doing ous ou that Complaint, is a De- 
claration, that the Houſe could not juſtly do any thing upon it: For 
if a Man makes a Motion in any other Court, and the Court declares 
they will do nothing upon it, I deſire to know whether that be not a 
Declaration of that Court, That the Motion is unreaſonable, and it is 
all the Judgment the Court gives in ſuch a Caſe. And I had the Ho- 


preſſed ; and ſome that have ſpoke in this Debate were then of an Opi- 
nion contrary to what they are now, and were not for ſtopping the 


Courſe of Law. | 
Sir, I apprehend the Action is well founded in this Cafe ; this Man 


Pad a Right to vote, he had an Injury done him in reſpect to that Right, 


he hath Gurkt to be repair'd in a proper Way, and he could not be re- 
) pair'd in any other: I am for doing nothing to his Prejudice, and there- 


fore am againſt your Queſtion, 
B+ Herlg (Spot) Sir, I ſhall trouble you but with a few Words 
is 


af ong Debate: And rather to underſtand the Terms you are de- 
bating on, than to think any Thing I can offer to be of any great 
Weight. But I take the Queſtion not to be as ſome have repreſented it, 


| but to be ſingly this in general, Whether an Action does lie at Com- 


mon Law in the Caſe before you ? | | 

There is no need to mention the particular Circumſtances of Ayleſbury 
Election, for if that was the ſingle Caſe, you might have taken another 
Method. I will not inſiſt, that in this very Election a great Number of 
thoſe Inhabitants petitioned this Houſe upon this Point, That their 
Votes were deny'd : And after this Petition had lain in the Houſe ſome 
Time, it was withdrawn by their own Conſent : I do not trouble myſelf 
whether this particular Man was amongſt them, nor will I trouble you 
with what may reaſonably be urged from this, but leave that to other 
Gentlemen. | 

But I defire we may underſtand the Terms upon which we are debat- 


ing; we have had Maxims of the Common Law, and the Rights of 


Parliament mention'd. The Common Law is the Common Uſage of 
the Realm; I take the Laws of Parliament to be the Common Law of the 
Land, and the Uſage of Parliament to be the Law of Parliament; 
and the Law of Parliament is to be known by Uſage, as the Common 
Law is. | 

Then how ſhall we know whether this belongs to the Common Law ? 
If there be any other Way, I ſhould be glad to be inform'd ; but I 
think there is no other Way of knowing whether an Action will lie at 
Common Law, but by Reaſon or Uſage, and Precedents, Now, if by 
Reaſon, it is to be made out by what neceſſarily attends this Caſe, or 
ſome other Caſes like it. And pray what do they offer, that lies at Com- 
mon Law? Do they give you any Precedent? What Reaſon do they 
offer ? I ſuppoſe that hich was read laſt is no Precedent in this 
Caſe, for hae was an Action upon the Statute; or that the Courts 
below take upon them a Legiſlature inſtead of a Judicature, which muſt 
be, if there be no Rule for them to go 70 'I take the 


4. noo you 
| have read to conſiſt of Two Parts; one afferting your own Right; the 
| other is negative, That no other Courts have any Right, but in Caſes 


particylarly directed by the Statute. | 
I cannot think this of Electors and Elected a Privilege; I take it to be 


| a Service both in the Electors and Elected; and formerly it was 


reckon'd an hard Service; I know not how they find it now. *Tis a 
Service, I take it, becauſe all who are Electors are liable to pay the 
Wages, and I take that to be a Burden : And not only from that, but 


the very Towns that were Boroughs, and elected, when one paid Fif- 


teenths, the other paid Tenths; fo that I take it to be a Service: And 
if a Franchiſe, ſee the Conſequence, it will be in the Power of the 
Crown to create as many Boroughs as they pleaſe. — 42 
Then conſider, this Houſe is in Poſſeſſion of this Power, as of Right; 
and I do not find the Common Law in Poſſeſſion of any ſuch Right. 
Then what do they offer to bring it in, but that there would be ſome 
Failure of Juſtice ? Now I took it, That the Judpes are Fus dicere, and 
not Jus dare: If any thing want a Proviſion to be made for it, it muſt 
be done by the Legiſlative Power; and if the Electors want it, Provi- 
ſion muſt be made for them, that they ſhall have an Action. And thoſe 
Gentlemen who think that neceſſary, may bring in a Bill to'that 
Purpoſe, and take the Senſe of the Legiſlature upon it in a regular 
The Queſtion before you now is, Whether the Examination, Hear- 
ing, and Determination of all Matters relating to Elections, where 
ſome Statutes have not particularly directed otherwiſe, does not belong 
to this Houſe ? There was a famous Caſe of Goodwin, that was a Caſe 
conteſted by the Crown, and the Crown pretended to ſend out another 
Writ, And there they ſay, That as to Members of Parliament, their 
NET Sc. they are the ſole Judge. And this they lay before | 
OL. VIII. 


the "na never =4 
e tioned againft, of queſtioned the faid Return in this Houſe, and a De- 
Sag bats 44 Id reſolved, That the Debate be adjourned till 


. a b - . g 
it be reaſonable to reſtrain a Proceeding at Law, which is not to con- 
| frovert the Election, and upon a Cafe not proper for the Judicature of 


Now I deſire you to look upon Wedneſday the 15th 


e Grat Cue of Aſhby und bite: | 
| 


| 


nour to fit in Parliament when that Motion was made, and very much | 


614 
"King Fame: in the firſt Year of his Reign; aud claim it as their fol 


Right, and the King's ſecond Writ was determin'd to be void, 
But a Gentleman makes an Argument, if one mould ſtrike another in 
the Houſe, what Remedy? Why there is an Act made for that Caſe in 
"Henry VI's Time. g hy 

I think now the Matter will turn upon this: Say they, tis true you 
can try Elections, and who are the Electors; but bete is one Thing te- 
mains, that is, to give Satisfaction. Have they any Precedents for this? 
I believe the Precedents are without; they have a Power for what is ne- 
ceſſary, nothing leſs than a Law can give the o tler. 

Gentlemen ſay, there may be a Difference in Judgment in Courts be- 
low, but they arc ſubordinate, and there Hes an Appeal: But in this 
Caſe, all Courts will be co-ordinate with you; and therefore, if that be 
'a Grievance, nay a Soleciſm in Government, prevent it now. | 
Dis ſaid, What will your Vote do? That is pretty odd : If they 
would have an Act of Parliament, your Vote muſt be the Ground of it, 

You are Judges of the whole; but ſay ſome, you can't give the pe- 
cuniary Satisfaction. Well, ſuppoſe ſo; but you can reſtore all to their 
Right. But let me fay this, If you would not ſet up a co-ordinate 
Power with you in Matters of Elections, and which will be too hard 
for you at laſt, Tuche it will be a Warning to you, to take more Care 
in the judging of your Elections for the time to come. | 

If thd * belongs to you, and you are poſſeſs'd of it for ſo 
long a Tract of Time, that nobody can offer any Thing againſt it ſince 
H. IV.'s Time; *till Gentlemen ſhew me ſome Reaſon, why the Com- 
mon Law ſhould lay hold of it, I muſt be of Opinion that it docs be- 
long to you, and no Court can take Cognizance of it but you, except 
where 'tis otherwiſe provided for by Statute, . | 

Sir Themas Meres, Sir, I ſhall not enter into a Diſcourſe, and repeat 
what I remember of former Times; I will ſay but this, let others an- 
ſwer it better if they can: As to the Words le & malitiaſe, it ſeems, 
one Chief- Juſtice ſaid, They were Words of Importance, and. muſt be 
prov'd : Another Chief- Juſtice ſaid, They were only Words of Courſe, 
that is, like Pepper and Vinegar to a Slice of roaſt Beef; fo there is 
one Chief- Juſtice, that ſpoke faſt but one, againſt another. 

As to making Satisfaction, I confeſs, I like very well what that Gen- 
tleman ſaid on the right hand. If there was any Precedent for it, I agree 
it would do very well, that this Houſe could give Damages, and we will 
make the beſt of it; but moſt of theſe Things have Spite in them, and 
theſe Actions are brought with Spite, Now this we can do, we can 
puniſh the Officer, and there is Revenge in that, and that is a ſweet Bit, 
and ſome Satisfaction. What further occurs to me hath been ſpoken by 
other Gentlemen, better than I can do it; and I ſhall not repeat it, 
being ſo late in the Night. 

M. Cowper (afterwards Earl Cowper). I perfectly agree with that 
honourable and learned Gentleman that ſpoke laſt but one in this De- 
bate, in what he laid down as an undoubted Maxim, or Ground- work, 
for the Opinion he deliver'd, That the Law and Cuſtom of Parliament 
is Part of the Law of the Land, and as ſuch, ought to be taken Notice 


of by all Perſons. And I think 'tis the exact Standard by which we 


ought to walk; and the Deduction my poor Judgment is apt to make 
from that Principle, is this, that we ought not, out of Zeal to our own 
Juriſdiction, to go one Step farther than that known Law and Cuſtom 
of Parliament will warrant us to do, | 

Now I take it upon this Debate, That this Law and Cuſtom of Par- 
liament doth not give the Subject, who is injur'd by his Vote being de- 
nied him, any Satisfaction or e for that Damage: And am 
the rather confirm'd in that Opinion, becauſe that very learned and ho- 
nourable Gentleman, who is particularly knowing in the Laws and Pre- 
cedents of Parliament, has not pleas'd to repreſent to you any one Pre- 
cedent, where the Subject ſo injur'd hath complain'd to A 0 
and had Redreſs in that Piiculae's but all Petitions have been cither 
from the Candidates, or Electors, complaining of an undue Return. 80 
that it cannot be ſhew'd, that it hath been the Law and Cuſtom of Par- 
liament to give that Remedy, or Relief in Parliament, which is the 
Subject-Matter, or End of Action now in queſtion. | | 

I go likewiſe along with him, and every Gentleman that hath ſpoke it 
in this Debate, "That by the Law and Cuſtom of Parliament, none but 
yourſelves can determine who are rightly elected, in order to diſplace, or 
place them here; and incident to that End, you have the ſole Right of 
conſidering the Right of the Electors; J fay ſo far forth, as it js neceſ-' 
ſarily he Nap to determine who'ſha]l, and who ſhall not fit here; and 
no other Court can conſider the Right of the Electors, in order to de- 
termine the Right of any to fit in this Place, further than you by ſome 
Act of Parliament have given them Leave. But this Matter haying now 
been diſputed a great while, you have had it fully repreſented to you, 
how they came to hold the Scales in this Action in Meſiminſter-Hall, not 
as in a Caſe where the Right of Election, or the Privileges of this 
Houſe was a Subject-Matter of the Queſtion ; the Action was brought 
there only to intitle the injur'd Subject to Damages. And this Matter 


ought to be conſider'd, as it relates to different Ends and Purpoſes, and 
upon that it turn'd in the Caſe of Soame and Barnardiſton. They who 
thought that Action lay, thought the Courts below might try the Merits 


of an Election to repair in Damages, not to determine who ſhould be 


admitted to ſit in Parliament. 


And I will venture to ſay, That the Judgment of the Houſe of Lords 
that confirm'd that Reverſal, was in no wiſe at that Time ſatisfactory to 
the Commons of England. © | | 

But the Act of Parliament that hath been mention'd, was built upon 
this, that the Reverſal of the Judgment between Barnardi/ton and Srome- 
was not right, and ſo that Act was procur'd to ſet up the Right of the 
Commons of England, that was thought to be invaded by that Reverſal, 
or Judgment, that the Action upon the Caſe did not lie. | 

I will go a Step farther, Fhat as you have the ſole Power to try the 
Right of Election, and conſider the Right of the Electors, to the End 
I mention'd, to determine who ſhall be admitted here; ſo 1 grant it hath 
been the Law and Cuſtom of Parliaments (how antient I will not 
enquire) to puniſh the Offenders, particularly the Officers and Mazi- 


ſtrates preſiding at the Election, for doing any Wrong or Injury in his 
* Of 
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o Was, of was not duly elected, or that the Conſti- 


in the Declaration, w not | t the Ci 
tutibn or Privilege of Parliament was viola d: But the Plaintiff only fays, 
he had u Righ 8 0 that he wa 1 57 denied it ae the 

Fight or wrong Member was return d, he meddles not with it) and he ſub- 
mits it to the Court and the Lay » Whether he * not to have Da- 
mages for that Wrong? And the Queſtion now is, Whether that Demand 
of Damages was not well founded? Or, Whether _ * By 
1 


in this contrary to the Law and Conſtitution of Parliament? Law de 
zending' on Cuſtom, certainly conſiſts not in, and is not to be made 
out . ai AR, but by often reiterated Acts: And that muſt be very far 
from being the Law and Cuſtom of Parliament, which is ſo fat from be- 
ing à frequent Repetition of Acts, or Precedents, that in this Caſe, there 
is not one Inſtance where an Elector bath brought his Petition, without re- 
ard to the Retirh\made, and deſired his particular Right to vote might | 
tried and aſſerted, he having been obſtructed and injured in giving his 
Vote; nor was ever lch Farce repair'd in Damages here, nor ever had 
his particular Right to vote reſol) d, or aſſerted by any Judgment, or 
TREES £X this , OT Tre That to = 4 
Wenn ed and honourable Perſon, upon whoſe Reaſoning Iam bumbly | 
rin 
Caſe of Five Perſons in the Town of Aylesbury, who exhibited a Petition, 
and complain'd of an Injury done them at an Election for that 'Fown, at 
which their Votes were refus'd. And if they complain'd of nothing fur- 
ther, and did not conclude to the Right of the Return, and complain that 
they were unduly repreſented, I admit it had been ſo far an Inſtance to his 
Purpoſe, ' But if they had ſo complain'd only of the Injury done the 
Petitioners in denying their Votes; yet he is vleaſed to tell you, this Pe- 
tition was withdrawn, and by the Conſent of the Perſons who preſented 
it, and fo came to nothing. I ſuppoſe this is the ſingle Precedent to prove the 
Law and Cuſtom of Parliament, becauſe there is no other Inftance given. 
It does not appear upon what Ground or Reaſons it was withdrawn ; and 
I having no particular Memory of that Paſſage, you will pardon me, if I 
am (ideen in my Conjecture. I believe no Man, that ſeeks a Re- 
medy would deſiſt, if he expected to ſucceed ; ſo I take the moſt probable 
Reafon ('till another appear) to be, that they were hopeleſs of doing any 
ood with it: And one Petition not proſecuted, will hardly ſhew, that 
arliaments uſed to give Redreſs in ſuch Caſes. Now if that Precedent 
had been ſucceſsful, if the Petition had been referred to a Committee, 
if Damages had been given upon. the Complaint, and a declarative Vote 
had paſs d to aſſert the Petitioners Right, (but I did not obſerve there were 
any ſuch Proceedings) then, indeed, 6 that it was one Prece- 
dent in Point, and à very material one; and it would bave proved, That 
we had once held Plea of this Matter, and by conſequence, if we had of- 
ten done ſo, that nobody elſe had to do with it. But if that Precedent be 
defectiye, and none can ſhew that ever any Petition was exhibited by 
any Elector for a perſonal Injury done him in rejecting his Vote, tho the 
Perſon he would have voted for was return'd, this Action may lie for 
ſuch an Injury done to an Elector, without interfering with any Law, 
or Uſage of Parliament, that hath yet been made evident ; and that brings 
me toanother Matter of that honourable Perſon's Diſcourſe, and I acknow- 
ledge he enter'd into it with a great deal of Candour and Fairneſs. 


Je was pleaſed to ſay, He thought it was admitted in this Debate, | 


That the like Action is not to be found in all the Reports, or Books of 
Law. I would allow his Objection its due Weight, and admit what I 
take his Meaning to be, That this Action, in the particular Species of it, 
may be new, tho' 'tis old in its Genus, or the principal Materials on 
which it is built; and J take it, if by the general Rule, or Reaſon of Law 
for ſuch an Action it be warranted, this Action (as a Thouſand other Ac- 
tions on the Cafe may) will lie, tho' in all the Parts 'tis not to be exactly 
parallel'd; for it is the very Nature of, and imply'd in the Name of an Ac- 
tion upon the Caſe, that every Man may maintain it on his particular|Caſe, 

rovided it carry in it the general Reaſon, or Ingredients required by 

aw to ſupport ſuch an Action, tho' in many Circumſtances it may be 
perfectly new, I fee that honourable Perſon underſtands clearly the ne- 
ceſſary Incidents of that Action; that is, there are to be damnum & inju- 
ria, which I take to mean a Damage to the Subject, not ariſing from a 
lawful, but which is the Conſequence of an unlawful Act. Now, ſays 
he, firſt, here is no Damage, becauſe antiently the Attendance was thought 
a Service and a Burden, and the Right of Electing was a Service too, and 
in being deprived of a Service, there can be no Damage; and therefore | 
one of the main Ingredients of an ACtion of the Caſe is wanting. This 
is clear Reaſoning, and either to be anſwer'd or ſubmitted to. 

It is ſaid, The Right of Electing was a Service; how true, I doubt up- 
on the Reaſon of the Thing; A Service was often a part of the Tenure, 


by which a Man held his Land 'till it came up to the Crown; and the | 


Service was originally created by Grant and Reſervation. Now, can 
any one imagine, that where one holds a ſmall Freehold, any ſuch 
Fenure was created between him and his immediate Lord originally by 
. Reſervation, as that he ſhould vote to ſend Members to Parliament ? 

But if it might be conſider'd as a Service fo created, it will not do the 
Bufineſs of the Argument, unleſs you conſider it alſo as a Service of 
Burden, without Advantage or Privilege; for if it be a Privilege 
too, (tho' in its Creation it might be a Service) then the depriv- 
ing a Man of it is an Injury. Now nobody can think but that the Right | 
to elect a Parliament-Man, which is a diſtinguiſhing Character from the 
Vulgar, and hath its Weight in the Legiſlature, is aÞ 
fore to be deprived of it, is to be deprived. not only of a Service and Bur- 


my Thoughts, with great Deference, was pleaſed to inſtance in the | 
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| Opinion, ſeem to take. it for granted, (which 1 do not take to be a true 


rivilege ; and there- | 


den, but of a very valuable Privilege: And I believe any Englibman would 
think we dealt hardly by him, to deprive him of it, tho' we ſhould tell | 


ments, 
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'" There is another Thing that occurs on this Head : We have been fo 
far from thinking the being elected à Service or Burden only, that in the 
Natuse of a Repeal of thoſe Judgmetits of Soame t by a 
tive Law we have Wer the leed double Daitiages, if he be dep! 
ed of that Service. Therefote by dur own Notion, and in our own'Caſe, 
tis a Privilege chat ought te be recompenſed even with double Damages, 
that is to ſay, When it concerns ouriclves: And ſhall we declare it à mere 
Setrice in-the Caſe of gur EleQorz, not is e recompenſed even by ſing 
amages, and that after the undoubted Methods of the Common Law 
have adjudged it their Due? For I do pot find any body doubts, whether this 
Man has proceeded in the legal Method throughout, even in the laſt Re. 
ore.” Tx Lbvds Gave tobe Tadded'the F422; ey br8 bound ws to the'Fag 
by the Verdict, and they are unqueſtionably the Judges of the Law on a 
Writ of Error. And therefore, as to what hath been faid, That any Faq 
of an Election might come to be determined before; the Lords, it is a 
great Miſtake, for they judge purely of the Law on Writs of Error, as 
every one knows, that knows any thing of our Conſtitution. Give me 
Leave to fay, We, upon this Occaſion, judge of this Matter omly as a Mat- 
ter of Law, which may affect our Privileges ; and tho” we have Autho- 
rity to confider what is Law, as it relates to, or may intrench upon our 
Privileges, nobody that fits here can think that there lies an Appeal in 
this Place, or a ſecond Conſideration of this Matter after the Lords Judg- 
ment, as tis a Point of Law only, and as it regards the Right of 'the 
Subject. So that an Obje&ion in Point of Law here to the Judgment 
of the Lords, will not hold otherwiſe than as it relates to our own Pri- 
vileges ; for nobody will ſay, That we are the dernier Reſort in any other 
Reſpect. And tho that is the only Point that brings it properly under 
our Conſideration, yet I fear we ars taking from the Subject, in Effect, 
what the Law hath adjudged his Right, and reverſing a legal. Judgment 
given in the Subject's Favour. There are other Arguments flung in, 
to make up the Weight only, as that which eompares the preſent to the 
Caſe of a Dove-houlſe z in which Caſe, in regard of the Multitude of Ac- 
tions that would follow, an Action will not lie for every one that is in- 
jured by the erecting of it. It is true, where a Multitude are injured by 
one and the ſame Fact, it ſhall not be puniſh'd by a Multitude of Ac: 
tions ; but the Public is to take Care of it, becauſe the Injury is of a 
publick Nature. But by the ſame Standard and known Laws of Eng- 
land, if one Man is ſo raſh as to commit a Multitude of 1njuries, 
which ſeverally affect ſeveral Perſons, it was never ſaid, that he be- 
came unpuniſhable by the Multitude of his Offences, but every one in- 
jured has his Action againſt him. I have heard it ſaid, defendit Nori 
ut that is ſpoken as to the Number of Offenders, not the Num- 
ber of Offences committed by the ſame Man. And theſe Injuries 
which conſiſt in denying the Subject to vote, when of Right he ought, 
will not be multiply'd (as is objected) by letting the Subje& know, T hat 
as they may come into Parliament to puniſh the Officer as a publick Of- 
fender againſt the Conſtitution ; fo the particular Perſon injur'd, by be- 
ing denied his Vote, may alſo have an Action for the private and particu- 
lar Injury done to him only.  _ : : 
I would mention one Thing more: They who have ſpoke for the other 
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Way of Reaſoning) that becauſe in determining who have a Right to ſit 
here, we do incidently, and only can, in order to that End, determine 
who have a Right to vote, therefore no other Judicature can try the ſame 
Matter or Right to vote, tho! it be to different Ends and Purpoſes. 
Now if you will conſider the different Juriſdictions in the Conſtitution 
of this Kingdom, there is nothing more common, and many Inſtances 
may be given of it. There are Variety of Juriſdictions that try the fame 
Fact, and yet each hath a ſole and ſeparate Juriſdiction in that Matter, 
to different Ends; and theſe Juriſdictions are not, in that Reſpect, 
ſubordinate to one another: Take the Spiritual and Temporal; the Spi- 
ritual is not ſubordinate, but only reſtrainable by the Temporal, where 
they intrench upon the 1 z as in the common Inſtance of Matri- 
mony, which directly and abſtracted from other Purpoſes, is triable in the 
Spiritual Court, and no where elſe : But yet if that comes to be a Queſ- 
tion of Fact in relation to a Title at Law, or to make out a Deſcent, wh 
the Temporal Courts every Day try it, though per ſe, and taken by itſelf, 
it deloags to the Iuriſdiction of the Spiritual Court; and yet theſe Courts 
are not in that reſpect ſubordinate one to another. $0 20H 
So in the Caſe touched upon of a Battery, tis not triable in the 
Common Pleas, as tis an Offence againſt the publick Peace, by In- 
dictment, in order to a Fine, but triable in thoſe Courts only that 
have a Criminal Juriſdiction; but as *tis a private Injury, and in 
order to recompenſe the injur'd in Damages, that is triable in the Court of 
Common Pleas, and other Places, which have Cognizance of Civil Ac- 
tions only: And this is not in reſpeR that one Court is ſubordinate to the 
other, but one holds Plea of the ſame Fact, in order to one End; and the 
other in order to another End : And there is no claſhing of Juriſdictions 
in ſuch Caſes. . | | | 
For what hath been objected, That this may create Variety of Judg- 
ments concerning the ſame Right: This does not weigh, it ſeems, in our 
own Caſes, for we may bring our Actions for double Damages for a 
falſe Return, and yet that may produce the ſame Variety of Judg- 
So was the Opinion of the Houſe in the Caſe behind me cited; 
and the Law is plain, That though the laſt Determination of this Houle, 
where there hath been any, ſhall determine the Right of Election, and 
there the Judges and Jury ſha)l be bound by the laſt Determination, 
and to act by the ſame Rule; yet in Towns where there has been 
no Diſpute of the Right ſettled here one Way or other, the Candi- 
date may notwithſtanding bring his Action, and he, or the People 
of the Place, may alſo petition the Houſe of Commons. And then 
there is the ſame ObjeRion, for there may be Variety of Judgments 
touching the Right of Election, one in the Houſe of Commons, and 
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pon the Whole, eſt es 
to declare, That you have the ſole Power of determining the Right of 


all Elections, | 
| is your Member, or to puniſh the 


of this Debate into a narrow Compaſs; The Queſtion is this, 


| cauſe he has neither ſuffered = 
| Omiſfion deprived of his Vote: 
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Another in the-Courts.below; ;, And upon the Tyia, in orderto obtain 


Where the Right had neyer been 
are not diteced by 
the. Judgment of your Houſe on the ſame diſputed Election, nor, is any 
Tury bound to, follow ſuch. udgment. And if you will go upon à Sup- 
pofition, that a Judge and Jury may go contrary to Law and Right, or 


Jury, in ſuch Caſes, 


the Determinations. of this Houſe in the, ſeal before yOu, *tis an Ob- 
"#673 which-you have oyer-looked in A 


our own Caſes; and therefore why 
14 it be an Objection to hinder ; e Perſon whom. you repreſent, of 


emed for the Injury done him 7]. 
Rr Whale, — for 4 of your Queſtion as ſerves only 


even the Electors Right to vote, to the End to try who 
or to pu Aker, as an Offender aid the 
Conſtitution; ſo far is agreeable to the conſtant Law and Practice of 
Parliament. But for that Part of the Queſtion which relates to the 
reſtraining the Electors from bringing their Actions for the perſonal, or 
private Damage done to them, 1 think it is not agreeable to the Law or 
Conftitution of Parliament. | 55 | 
ir Humphrey Mackw Mr. Freeman, we are much obliged to the 
Se arFved on both Sides, who have brought the Matter 
te Whe- 
<< ther an Elector be intituled to an Action at Common Law againſt the 
&© Officer for Recovery of Damages, in caſe his Vote, which he offered, be 
de not taken down in Writing, and entered on the Poll? or, Whether 
&« the Houſe of Commons have the ſole Privilege of examining and de- 
<« termining. the Right, or Qualification of every Elector to give his 
« Vote, and to judge of the Behaviour of every Sheriff, and other 


| « Officer, in taking the Poll on the Election of Members to ſerve in Par- 


4% liament?” | 
I am of Opinion, with great Submiſſion to better Judgments, that 


the Houſe of Commons have a ſole Right of Judicature in theſe Caſes, 
and that the Elector is not intitled to an Action at Common Law. I 
ſhall endeayour to ſupport this Opinion, by anſwering the Arguments 
that have been made uſe of to prove the contrary : And firſt, I crave 
Leave to obſerve, That the Gentlemen who have argued on the other Side, 


| have not taken Notice of a Diſtinction which ſeems to be very material 


in this Caſe, and that is, between an actual Force, or Violence done by 
the Officer, and a bare Omiſſion in Point of Duty. It is agreed, that 
in caſe the Officer does by Force, or Violence, obſtruct or hinder an 


Elector from offering, or 5 his Vote at an Election for which 
of the Candidates he pleaſes, the Elector will be intituled to an Action 


at Common Law for Recovery of Damages; for that is a Perſonal Wrong, 


| and does not concern the Right or Qualification of an Elector to vote in 


Elections: But in caſe the Officer does permit the Elector quietly to 
offer, or pronounce his Vote, (as he did in the Caſe of Abby, who pro- 
nounced his Vote for Sir Thomas Lee and Simon Mayne, Eſq.) but does not 
think fit to enter his Vote upon the Poll, the Elector in this Caſe is not 
intituled to an Action at Common Law for Recovery of W773. Bi be- 

Force or Violence, nor is by ſuch 
or a Vote being once pronounced, the 
Law takes it for the Benefit of the Public, tho' the Officer be wanting in 


his Duty; and none have Power to determine, whether the Elector had 
| a legal 


ote, and whether the Officer had ſufficient Reaſon to refuſe to 
enter the ſaid Vote on the Poll, but the Houſe of Commons. If any 
others ſhould have Authority in this Caſe, they will be able to deſtroy the 
Freedom of Elections, and the Conſtitution of Parliament. 

It is inſiſted by ſome Gentlemen, that the Electors have no proper Re- 


| medy in this Caſe in the Houſe of Commons, and therefore they muſt 


have their Remedy at Common Law : But with great Deference to their 
Judgments, the Electors have a very proper Remedy in this Houſe in 
every reſpect; for here their Votes will be allowed, the legal Repreſen- 
tatives reſtored, and the Officer will be puniſhed for any wilful Default 
in the Execution of his Office. This is a Remedy that anſwers the End 
for which every Elector is intituled to give his *. which is not for a 

rivate Advantage to himſelf, but for the general Advantage of the whole 
Kin om. But the Action at Law is no proper Remedy in any reſpect: 
For fince a Vote that is offered and refuſed, is as good by the Law of 
Parliament as a Vote that is offered and received, and is ſo adjudged on 
the Trial of every Election in the Houſe of Commons, or elſe they could 
not fill their Houſe with legal Repreſentatives; it is not proper or rea- 
ſonable that an Officer ſnould pay Damages to an Elector that has not 
ſuffered any, nor that a publick Offence ſhould be puniſhed by a private 


W - Satisfaction ; which is not likely to prevent the Evil, preſerve the Vote, 
and reſtore the Repreſentative ; nor is the ſame conſiſtent with the Conſti- 


tution, or the publick Safety, 

The Qualification of EleQors, and the Behaviour of Officers in all 
EleRions, are Matters of Parliament, and ſuch Matters are not cogni- 
zable elſewhere, as hath been often declared by all the Judges of England: 
A Parliamentary Caſe requires a Parliamentary Remedy. And fince 
Votes have been refuſed in all Elections; if Ele&ors, in this Caſe, had 
been intituled to an Action at Law, it muſt be preſumed, that ſome 
Time or other, ſuch an Action would have been brought, which yet was 
never once attempted in any former Reign; and all thoſe Acts of Parlia- 
ment that were made to give Damages in Caſes relating to Elections, do 
demonſtrate that no ſuch Damages could be recovered at Common Law ; 
for if they could, there had been no Occaſion for making any of thoſe 

tatutes, 

It is inſiſted, That every Right muſt have a Remedy; but then the 
Subject muſt be firſt deprived of that Right, which in this Caſe he was 
not ; and even when he is, he muſt have his Remedy in a proper Man- 
ner, and in a proper Court. There are ſeveral Sorts of Rights, and ſeve- 
ral Sorts of Laws in England, and there are ſeveral Courts of Juſtice, for 
the Adminiſtration of thoſe Laws: A Man that has a Right to a Legacy, 
cannot bring an Action at Common Law, but he has a proper Keds 


in the Spiritual Court. The like may be obſerved of Caſes that belong 
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durts of Chancery, Admiralty, Stanneries, and of the Foreſt- 
L 15 The Subje® cannot bring K Mons at Common L. u. in Caſes that 
belong to the Juriſdiction of eo. Aud ehen my Lord Chief 
uſtice Coke enumerates the ſeveral, Laws in this Kingdom, he gives the 
precedence to the Law and Cuſtom of Parliament, which, he tells us, is 
ſuperior to the Common Law in Wiftmin/ter- Hall. | And as, every Court 
at Law has. its Cuſtoms and Privileges. peculiar to itſelf, and is ſole 
udge of them, ſo alſo the High Court of 0 ee furs prepriis legibus 
conſuetudinibus ſub/i/tit, hath its own proper Laws and Cuſtoms, ahd is 
ſole Judge thereof. And if an Action at Common Law will not lie for a 
Legacy; where the Spiritual Court has a } uriſdiction, tho" the 'Tempo- 
ral Courts have, in many Reſpects, a ſuperior Authority; Tuch an 
Action will much leſs lie in a Caſe concerning the Parliament, which is 
the higheſt Court of the Ig and who are ſole Judges of all Caſes 
relating to themſelves ; But ſome carry this further, and ſay, that ever 
Right miiſt have a Remedy with Damages. This may be true in my 
Cales, where a Man is deprived of Rights of Property and Poſſeſſion; 
bur. there are many Inſtances to be given, where a Right of Franchiſe 
or Privilege is not intitled to any Damage; as a Perſon elected Mayor 
of a Corporation, if the proper Officer refuſes .to ſwear him, has no 
Action at Law for Damages, but his Remedy is by a Mandamns out of 
the 41 ee : There is a Remedy by Pare impedit, but not to re- 
cover Damages. Ina Writ of Right, you ſhall recover the Land, but no 
Damages : A in this Caſe, the proper 22 is to have the Vote allow- 
ed, which can only be done by the Houſe of Commons. Some Gentle- 
men have found out a new Diſtinction, which I never heard before, that 
the Houſe of Commons have the (ole Privilege to judge of the Rights of 
Electors, and of the Behaviour of Officers, to one Intent, but not to 
another; that is, in order to determine who are the legal Repreſentatives, 
but not to give Damages to the Party injured; , But, with great Sub- 
miſſion, there is no Weight at all in this Biltindtion For, as it is plain, 
that the Elector is not, in this Caſe, deprived of his Vote, and therefore 
ſuffers no Damage; ſo it is alſo evident, that the Judgment of the Houſe 
of Commons, in Matters properly cognizable before them, cannot be con- 
tradicted by any other Judicature; and therefore their Judgment of the 
Qualification of the Elector, and of the Behaviour of the Officer, muſt 
be concluſive to all Intents and Purpoſes whatſoever, It is contrary to 
the Reaſon of all Laws, that the 1 e of an Officer ſhould be ſub- 
ject to the Determination of two independent Juriſdictions: Or that he 
ſhould be innocent by the Judgment of a ſuperior Court, and guilty by 
the Judgment of an inferior ; Or that he ſhould be twice puniſhed for the 
ſame Offence. No Man can ſerve two Maſters : "The Officer, at this 
Rate, will be every way enſnared, and made liable to Puniſhment, whe- 
ther he does his Duty or not: If he accepts illegal Votes on the Poll, he 
will forfeit 5007. by the Statute, for a falſe Return; if he refuſes them, 
he may be ruined by a Multitude of Actions: for if one may bring an 
Action, there may five Hundred ; ſince every Man, at this Rate, ma 
offer a Vote, and bring an Action for not entering it upon the Poll: 
How is this conſiſtent with the Freedom of Elections, in which there 
ought to be no Terror, neither on the Electors, nor on the Officers? 
But as the Electors ſhould be free to offer their Votes, ſo the Officers 
ſhould be free to judge whether they ought to be entered on the Poll, or 
not; and they ought not to be accountable to any, but the Houſe of 
Commons, whoſe Seryants they are, in all Matters relating to Elections, 
and who are entruſted with the Determination of all Matters and Caſes 
relating thereto; and they may as well puniſh them for taking illegal 
Votes on the Poll, as for not taking thoſe that are legal. In neither of 
which Caſes have the Judges of the Common Law any Juriſdiction, tho 
there is the ſame Reaſon in both, to take Care that every the meaneſt 
Subject may have Relief for any Injury done him; but we are not to take 
more Care of the meaneſt Subject than of the whole Houſe of Commons. 
The greateſt Subject in England ought to have no Relief but what is con- 
ſiſtent with the Law of Parliament, and the Safety of the Conſtitution, 
If an Action lies, and upon a Judgment on that Action a Writ of Error 
lies in the Houſe of Peers, the Lords will be the ſole Judges at laſt, who 
have Votes to chuſe a Houſe of Commons; which is directly contrary to 
the fundamental Maxim of the Law and Cuſtom of Parliament, that the 
two Houſes are mutual Checks to each other, and ſole Judges of their 
own Privileges. wh Oy; ek” 
This is an excellent Conſtitution, and admirably well contrived for the 
common Safety: But how can this Conſtitution be preſerved, if the Lords 
can puniſh our Officers, and govern our Elections? This will be the Way 
to deſtroy all Checks, and to make the Houſe of Commons dependent on 
the Lords; and then I cannot ſee upon what Foundation you can be ſaid 
to ſit here to do any Seryice for your Country. | 1 
Others inſiſt, That this is a 8 f is incident to the Freehold and 
Freedom of Electors; therefore, as their Freeholds are cognizable at 
Common Law, ſo is every Incident belonging to it, This Argument is 
plauſible at firſt Sight; but, in Reality, there is nothing in it: For tho' 
the Commons of England have ſubmitted their private Differences to Ar- 
bitrators, or Judges, indifferently choſen and appointed by the Prince, 
the common Parent of the People; yet they have never ſubmitted their 
fundamental Rights and Privileges, which they hold in their publick and 
politick Capacities, as a free Branch of the High Court of Parliament, to 
any other but their own Repreſentatives, who are choſen and appointed 
by themſelves, This is not a Caſe, properly ſpeaking, between Party 
and Party, but between the Lords and Commons, becauſe the Determi- 
nation of this Caſe brings the whole Right in Queſtion, Who have a Pri- 
vilege to judge of the Qualification of Electors to give their Votes in 
Election of Members to ſerve in Parliament, Whether the Lords or the 
Commons ? It is net now the Queſtion, Who hath the beſt Right to a 
Freehold, or Freedom, or to any thing that is incident to it ? But, Whe- 
ther the Commons of England ſhall have any Freeholds, or Freedoms ac 
all? Or, which is the ſame Thing in effect, Whether they ſhall have any 
Security for thoſe Rights or not? For if the Lords are Judges of your 
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Privileges, you can hold no Right but during their Pleaſure. 
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been refus'd; but whether he had'a Right to give his Vote, is very much 
queſtioned, and never a7 determined by this Houſe, 'which has the pro- 


be moſt for the Honour of this Houſe, and the Intereſt of our Electors 
'The Care of a private Perſon by new-invented Action, neither warrante 
by Reaſon, Precedent, or any eſtabliſh'd Law); or the Care of the Par- 


ties of all the Commons of England? | | 

Sir, I beg Pardon for taking up ſo much of your Time, but I muſt 
confeſs it ſeems to me, that our All depends upon a right Determination 
of this Matter; for I cannot ſee any other Reaſon why this new Device 
is ſupported by the Lords, but only to render you precarious and 


uſeleſs, oO 
ir Ct olben (afterwards a Judge in Ireland. Mr. Freeman, I 

ſha ro u very long at this time of or & I think the Point in 

Debate has been truly ſtated'by the Gentlemen who have inſiſted on this 


ueſtion, Whether an Action will lie for an Elector, for having been 
<"refus'd his Vote at the Election of a Member to ſerve in Parliament?“ 
A learned Gentleman would have the „ N to be, not Whether an 
« Action will lie; but, Whether this Houſe has the ſole Right of deter- 
„„ mining that Matter, and of giving Remedy in it?” I confeſs I think 
jt is more properly ſtated the other way: But the thing is ſcarce worth 
a Diſpute, ſince which way ſoever you turn'the Tables, it comes to the 
ſame Point, and one of the Queſtions will in conſequence be reſolv'd by 
the Reſolution of the other : For if that Queſtion be put which is pro- 

208'd by the Gentleman, and carried in the Affirmative, That this Houſe 
hs the ſole Right of determining this, and all other Matters whatſoever 

1 that concern the Right of Election; then it muſt follow, that whoever is 

1 wrong'd in any ſuch reſpect, cannot be redreſs'd by Action, ſince the 

r Right of determining in Caſes of this Nature, is not in the Courts below, 

1 but ſolely in this Houſe. | | 

I ſhall not offer you any Arguments to prove this ſole Right, many 
having been urg'd by others; but I will conſider ſome Things (without 
taking up much of your Time) that have been offer'd as Objections to it. 

Some Gentlemen have made a Diſtinction in this Caſe, between the 
Right of the Electors, and of the Elected; and they will have it, 
That the Courts below may decide the firſt, but not the laſt: Where- 
as, in my poor Opinion, the Decifion of the Electors Right muſt neceſſa- 
rily in many Caſes decide who has Right to be elected. For ſuppoſe a 
common Caſe, That one of the Candidates inſiſts upon an Election by a 
ſele& Number, and the other upon a popular Election: If in this Caſe 
one of the Populace be refus'd his Vote, upon a Pretence that he is not 
of the ſelect Number, whereupon he brings his Action againſt the 
Officer; will not the Event of that Trial determine (in conſequence) 
the Right of the Candidates ? — 7 it muſt; ſince, if it go for the 
Plaintiff, he for whom the Plaintiff offer'd to vote, and who had the 
popular Intereſt, will appear to have had the Right of Election; and ſo, 
will the other Candidate, if it go for the Defendant. Several other 
Caſes to the fame Purpoſe * be put: So that if an Action of this 
Nature ſhould lie, it muſt (as I apprehend) unavoidably follow, That 

Wftminfter- Hall by original Action, and by Writ of Error the Houſe of 
Lords, will have Power to determine, (at leaſt conſequentially) who has 
Right to fit in this Houſe, and who not. And how conſiſtent ſuch a 
Determination will be with your undeniable Right (acknowledg'd on 
all Sides) of determining the Elections of your Members, Ae of 
all other Juriſdictions, I leave to Gentlemen to conſider. | 

A learned Perſon was pleas'd to object, That Right is founded upon 
Uſage; and if this Houſe had the ſole Right of judging in a Caſe of this 
Nature, where a ſingle Elector is wrong'd, doubtleſs there would be 
ſome Precedent of Relief given to ſuch an injur'd Perſon. But (ſays 
the Gentleman) there is no ſuch Precedent, and therefore it muſt fol- 
low, That this Houſe has not the ſole Right of relieving in that Caſe, 
I think I may ſafely deny his firſt Propoſition, as he applies it to the 
Rights of this Houte, which (generally ſpeaking) are not founded upon 
Ulage. Sir, the Rights of Parliament are chiefly founded upon the Nature 
and Conſtitution of Parliaments. Uſage is indeed a Corroboration, and 
an Evidence of thoſe Rights; but the Foundation of them is our bein 
a Part of the Legiſlature, whereby we neceſſarily become inveſted with 
ſuch Rights and Privileges as enable us to act, and to diſcharge our 
Duty in that great Capacity: So that it is not ſo much what hae been 
us'd, as what is neceſſary to the Support of our Conſtitution, that muſt 
be the Rüle and Meaſure in determining the Rights of the Houſe of 
Commons. 

But neither has Uſage been wanting in this Caſe: For whereas the 
Gentleman aſſerts, That there is no Precedent where this Houſe has given 
Relief to a wrong'd Elector, (with Submiſſion) ſeveral ſuch Oo — 
appear upon your Books, particularly in the Caſe of Banbury, where four 
or five of the Inhabitants complain'd, and the Houſe gave a Remedy. 
And I cannot ſee why, if it has been given to four, it may not be given 
to one; nay, I ſhould think, if more than one have been reliev'd, 4 
fortiori one ſhould be relievable. 

But it ſeems to me, that the Argument drawn from Uſage, goes much 
further than the learned Gentleman intended it ſhould ; for if all Right 
be founded upon Uſage, all Right of Action muſt be ſo founded; and 
then what becomes of this Action, which the Gentleman has laboured 
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| Repetition of the like Aion, OOO ent 
| Not can it be faid, that this is the firſt Time any Tuch Cauſe of AQiz, 
| has ariſen, and that therefore it could not have been brought before; ſot 
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| have fallen under their Conſideration, in all Times 


liament, and the Conſtitution, on which depend the Rights and Liber- | thing of that Kind is within their Juriſdiction: Nor can they. judge of 
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| thete has ſcarce been a Parliament call'd in any Reign, but ſome or other 


has, without doubt, been wrongfully refus d his Vote: So that the 
Cauſe having been frequent, it muſt have had the like Effect ere now. 


try. in Caſe ſuch a Wrong could. have been redrefs'd by bringing | ſuch — 


„ e 0 of Bade rare © a rn 

But no Gentleman has pretended to ſay, That any Action of this N.. 
ture was ever brought before; and therefore we may infer from the learned 
Gentleman's own Poſition, as likewiſe from the Authority of Ziteleror', 
Text, That fince none has been brought, none can be brought, And 


this has been the conſtant Opinion of the Courts in Weftmin/ier- Hall, the 


Judges having, upon every Occaſion, where the Try of Parliament 
eclared, That no. 


any ſuch Matter, farther than as they are impower'd by particular Statutes, 
And this was the Reaſon why the Judgment in Barnardifton's Caſe 
given in the King's-Bench, was revers'd in the Exchequer-Chamber, a 
cauſe it was a Thing purely of Parliamentary Cognizance, the Houſe of 
Commons having. the fole Power of determining all Matters relating to 
Elections and Returns, except in Statute-Caſes. Nay, the Court of 
King's-Bench had declared, They would not have proceeded in that 
Action of Barnardiſton, had it not been grounded upon a precedent 
Jud ment given in the Houſe of Commons. But the Judges in the 
XC equer-Chamber thought, that even the Determination of the Houſe 
was not a ſufficient Authority to the Courts below, to hold Plea in an 
Action relating to the Rights of Parliament, tho" the Action was ground. 
ed upon that Determination; and therefore they revers'd the Judgment 
8 that Action: And (which is a mighty ſtrong Circumſtance in the 
Caſe) that Reverſal was afterwards affirm'd in the Houſe of Lords. 80 
that it is plain, even the Lords themſelves were, at that Time, of the 
ſame Opinion with the Judges, That nothing which concern'd Elections 
was cognizable in We/imin er-Hall : For otherwiſe, they could not have 
affirm'd the Judgment given in the Exchequer-Chamber, which waz 
grounded intirely upon that Maxim. _ | | 
This appears farther, by what their Lordſhips did in the Caſe of Halli 
and Elliot, againſt whom Judgment had been given in the King's-Bench 


for what they had ſaid and done in this Houſe, In the Year 1667, the 


Houſe of Commons voted, That the Judgment given in the King's-Bench 
againſt thoſe Perſons was illegal, as being againſt the Privilege of Parlia- 
ment. And this Vote was (as I remember) deliver'd to the Lords at a 


Conference, with a Deſire of their Concurrence to it: Accordingly, the 
Lords ſent a Meſſage, That they did concur. Nay, they were ſo zealous, | 


as to deſire the Lord Hollis to bring a Writ of Error upon that Judgment; 
which was done, and the Judgment was revers'd. From whence it muſt 
be inferr'd, that their Lordſhips were then of opinion, whatever Judgment 
is againſt the Privilege of Parliament (that is, of either Houſe of Parlia- 
ment) is an illegal Judgment. 3 

Now to lay theſe two Opinions of the Lords together: If the Houſe 
of Commons has the ſole Privilege of judging all Matters relating to 
Elections (upon which Ground their 3 affirm'd the Reverſal of 
the Judgment in Barnardiſton's Caſe), and if every Judgment given 


| againſt the 3415 of Parliament be illegal (as their Lordſhips both 


reſoly'd and judg'd in the Caſe of Hollis and Elliot), how comes it to pals, 


this Caſe of Abby and Mhite, which was grounded upon that very Opi- 
nion, eſtabliſh'd by their Lordſhips in the 8 | 

Matters concerning Elections are determinable only in the Houſe of 
Commons? And. conſequently, how can we avoid ſaying, (purſuant to 
the other Opinion, and to the Judgment they gave in the Caſe of Hollis) 


that the Lords have latel 3 fit to reverſe the Judgment given in 


That their Lordſhips Judgment of Reverſal given upon the Writ of Error 
in Aſþbby's Caſe, being againſt what themſelves have own'd to be the Pri- 
vilege of the Houſe of 8 

Judgment? 


ommons, is an erroneous (not to ſay an illegal) 


I confeſs I cannot much wonder at its being ſo, when I conſider, that 
the Steps their Lordſhips made in proceeding to this Judgment of Re-. 
verſa}, were ſo very haſty, as not to afford them ſufficient Time to weigh 
and to deliberate upon a Matter of ſuch Importance. This Cauſe had 
depended . near a T welvemonth in the Xing's-Bench, it had been argued 
ſeveral Times at the Bar, and at lens TIS by the Juſtices, Three 
of whom, upon the Reaſon of former Re olutions, gave Judgment againſt 
the Plaintiff, that the Action does not lie: And yet, no ſooner was this 
Writ of Error brought, but the Errors are immediately argued ; and upon 
the firſt Argument, the Opinions of the Judges are required; and not- 
withſtanding they deſired Time but *till the next Day to conſider of the 
Caſe, the Lords 1 I am very well aſſured) would not allow them an 
Hour, but obliged them to deliver their preſent Thoughts, which tho' 
ſeveral of them expreſſed very doubtfully, and ſeveral others were for 
affirming the Judgment; yet their Lordſhips were ſo very clear, and fo 
determinate in the Point, that, without any farther Conſideration, the 
Judgment was revers'd. | 8 

And now | deſire Gentlemen to judge, whether in this Inſtance the 
Lords have ſhewn that Regard either to the Privileges, or to the Dignity 
of this Houſe, which their Anceſtors, and themſelves, had formerly 


expreſs'd upon the Occaſions before mention'd. 


— 


I will take Notice but of one Thing more, which fell from a learned 


Gentleman, who infiſted, that the Election to Parliament is not a Ser- 
vice, but a Privilege, becauſe double Damages are given by the late Ad 
concerning Returns. I have caſt my Eye upon that Act, and I think, 
if the Preamble be read, it will appear, that Gentleman was ſomewhat 
unfortunate in appealing to it; for the Preamble calls the Election to 


Parliament a Service, in expreſs Terms, and certainly with good Rea- 


ſon, If the Houſe will give me Leave, Il read it. 
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„ite an Abuſe of Truſt in a 
|< Kipgdom, 


«ing them from their Service in the Houſe of Commons, and putting 
them to great Expence to make their Elections appear, but alſo to the 

« Counties, Cities, Boroughs, and Cinque-Ports by which they are 
chboſen, and the Buſineſs of Parli ment diſturb'd and 
| «Be it therefore enacted n FW ee t 
r | a 7 3 
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Sir, not to trouble you any longer, I am entirely for the Queſtion, as it 
is Rated. + ** ny : in 2 E 1 i 


calls me up, in the firſt Place, is what that honourable Gentleman juſt 
| abainſt me, was pleas'd to intimate, as if the Right of Electing was only 
a Service, and not a FO; or Privilege; and I find a worthy Mem- 
| ber; that fpoke Naſt, is ofthe ſame Opinion, Truly, I am loth'to tell 
| you my own, without deſiring the Act 25 Car. II. 9 cap. may be read.— 
F -"Aembers. No, no. 5 ON | | 
Mr. King. Tis an Act to enable the County Palatine of Durham to ſend 
= Members to Parliament; and it recites, That they had not, before that 
Time, had the Liberty and Privilege of electing and ſending any Mem- 
hers to Parliament: Where you ſee the J 8 $0 i call it a Liberty and 
Privilege; and if the Legiſlature call it fo, I think I may venture to call 
it ſo too. And if it be a Liberty and Privilege, then the Queſtion will be, 
Whether it docs not ſtand on the fame Bottom with our Liberties and 
Privileges ? In Caſe of any other Franchiſe or Liberty, an Action lies at 
Common Law for the. Breach thereof; and why an Action ſhould not lie 
at Common Law for the Breach of this Franchiſe, as well as for the 
Breach of every other Franchiſe, is, to me, wy ſtrange. Gentlemen 
take it for granted, this is purely an Action at Common Law, and no 
Statute hath any Influence on it. Now there is a Statute which hath not 
deen mentioned, (only I muſt firſt premiſe that which, I think, no body 
wilt deny, viz. "That wherever an Act of Parliament does forbid any 
Thing, if any body be injured by the doing of the Thing fo prohibited by 
| that AR, in confequence of Law, the Perſon injur'd hath an Action) I 
fay, there is a Statute that forbids Diſturbances or Hindrances in Mat- 
= ters of Elections; and by conſequence of Law, that Statute gives an Ac- 
Von to the Party injur'd, againſt the Perſon diſtarbing or hindering him 
in his Election. The Statute I mean, is the 3 K. I. 5 cap. that is a po- 
fitive Law whereby all Diſturbances in Elections are forbid : Every Man 
is forbid to hinder or diſturb by Force of Arms, by Malice, or menacing 
any Man, to make a free Election. 2 0 
I ſhall only inſtance in one parallel Caſe, tho' I could in many more: 


arlia- The Statute in Rich. I's Time, de Scandalis Magnatum, only forbids the 
at a | fpeaking Evil of great Men; there is not one Word of an Action, yet, by 
„ the peration of Law, it was always held, that an Action would lie upon 
ous, | that Statute for a'Scandal of a great Man, becauſe it was prohibited by 
nent; | that Statute. So here, the Statute forbids the diſturbing of any Man by 
muſt | Force or Malice to make free Election; the Jury have found, that the, 
ment Defendants did, in this Cauſe, maliciouſly diſturb and hinder the Plain- 
arlia- tiff from voting at the Election; and by a like Conſequence and Opera- 
tion of Law, this Action is maintainable. 
Touſe Gentlemen ſay, this is a new Action never heard of before: It is true, 
ng to this particular Action was never brought before, but Actions of the ſame 
ſal of Kind and Nature, and grounded on the ſame Principles and Reaſons of 
given Law, have been brought before. Et ubi cadem eft ratio idem jus, I could 
both give you man Inſtances of this Kind. Was it ever heard, till the 20th 
paſs, or 21ſt Car. it that an Action lay againſt an Officer for denying a Poll to 
en in | one who flood Candidate for a Bridge-maſter ? The Mayor denied the 
Opi- Poll, and ſaid, he was Judge of the Election: And upon this, the Per- 
at all | fon injured brought his Action, and recover'd. At the ſame Time it was 
ſe of faid, there was no ſuch Action ever heard of before; 'tis true, not that 
nt to Species, but the Genus was heard of. Another Action was brought 30 
lollis) Car, II. (which was never heard of before) againſt a Mayor, for refuſing 
Error the Plaintiff's Vote for a ſucceeding Mayor. 
Pri- [ believe every body knows, that all the Law- Books for 400 Years, ſay, 
egal) That the Reverſioner had Liberty to go into an Eſtate of a Tenant for 
Life, to ſee if he commit Waſte, And no Action was ever brought ' till 
that 16 Ja. I. by a Reverſioner againſt a Tenant for Life, for refuſing to let 
f Re. him in to ſee whether Waſte was committed, No Action was ever brought 
veigh againſt a Maſter of a Ship for the negligent Keeping and Loſs of Goods 
> had on board his Ship, 'till about the 24 Car. II. and yet the Action lay, 
rgued There was another Action in K. Car. Iſt's Time, brought for a falſe 
— and malicious Proſecution of an Indictment of a Man for Treaſon, 
zainſt There was the ſame Objection ; and it was ſaid, That this would deter 
this People from proſecuting. And nobody ever dreamt of it before, 'tis true, 
upon but it ſtood upon the general Reaſon of the Law; if you do me a Wrong, 
not- I mult have a Remedy. And as to what a worthy Gentleman hath ſaid, 
f the That there are inſtances at Common Law, where a Man ſhall recover and 
m an et have no Damages; 'tis true in real Actions, but let him give me an 
tho nitance of that in an Action of the Caſe. He recovers nothing there; if 


ee not recover Damages in real Actions, he recovers the Land it- 
c 
Members. The Queſtion, the Queſtion. 
; rag King. I find Gentlemen are very uneaſy, I will trouble you no 
urther. | 
Members, Go on, go on. | 
Mr. King. I agree, the determining the Right of Election belongs to 
the Houſe of Commons; and they ought to apply to the Houſe of Com- 
mons in that Caſe: And I ſhall not depart from that, I think I can't, 
without ruining the Conftitution ; but that which I ſay is, That this Ac- 
tion does not at all relate to the Right of Election. This Action is 
brought by a Man that hath an undoubted Right of voting, againſt an 
Officer for maliciouſly refuſing his Vote. Put the Caſe this had happen'd 
in a County, (for the Law would have been the ſame) that a Freeholder, 
who had a Right to vote, had tendered his Vote to the Sheriff; and tho? 
he knew he was a Freeholder, yet the Sheriff ſhould malictouſly refuſe his 
Vote: Hath the Sheriff done this Man an Injury or no? This Man does 
Vor. VIII. 2 


Vented kalte and double Returns of Members to ſerve in Parliament 
e e Matter of the greateſt Conſequence to the | 
and not only an Injury. tothe Perſons duly choſen, by keep-' | 


delay'd thereby; 


Mr. King (afterwards Lord Xing, and Lord Chancellor). That which 


— 


in the Great Cafe of Aſhby and White. 


\ 


7 


this is concern'd in the 


not bring his Action, becauſe the Perſon he would have voted for is 

return'd, but 'tis becauſe there is an Injury done to his Franchiſe. 

thought the Righ | 

far as any, for I think that does belon 
reſent Caſe, N bi 1 5 

| thall be ſhorter than ſome imagine. It has been 


g to the Houſe z but I don't think 


Sir Thomas Littleten. 


diſcourſed, Whether this be a Privilege, or a. Burden, &c. Let them 


| 


| 


—_——_— 
— — ee 


| 


| Members. No, no. 


think ita Burden that call it ſo: If it be a Burden, tis ſuch a Burden as 


| ſome Men ſpend a great Part of their Eſtate for, as if it was a Privilege. 


I think this Reſolution which is propos'd, tends to the encouraging one 
Man to injure another Man's Franchiſe without any Reparation, which 1 
believe is not very conſiſtent with Law, or Reaſon, You have, no doubt, 
a Power of puniſhing the Offenders, but you can't give Damages: | 
think this is a plain Cale z here was a Man who had a Right to vote, and 
was not admitted. | a 


Sir Thomas Littleton. That is admitted upon the 
Ca made upon the Right; and if he had not prov'd. his Right, he 
could not have-recover'd. Then if he was denied his Right, nobody 
will ſay, We can give him Damages. What would you have a poor 
Man do, come with a Petition, and fee Counſel, and attend the Parlia- 
ment for a Month together? The Man it ſeems thought it better to go 
this way. I think, if he had complain'd, we might have puniſh'd the 
Officer; but for Damages, he could have them no way but this. a 

Suppoſe the Judges in Meſtminſter-Hali had been of Opinion, That this 
Action did lie, and the Conſtables had brought a Writ of Error; What 


would you have ſaid in a Cafe where a Man had been denied his Privilege 


of Voting, and the Law had given Damages, if the Lords had ſaid No, 
there ſhall be no Action? I think the Lords have done'what is right, I 
think they have reliev'd the Perſon injur'd according to Juſtice ; and it 
does not interfere with your Rights, for he founds his Action upon your 
Determination, : 5 N 


Members, No, no. | 


Mr. IYalpole. Mr. Freeman, 1 deſire to have the Queſtion read. 

Accordingly Mr, Freeman in the Chair read the Queſtion again. 

Mr. Serj. Heeger. A Gentleman that ſpoke laſt but one, was pleas'd to 
aps Tür Fhethought the Right of electing Members was any ways 
concern'd in this Queſtion, he would come heartily into it: I know not 
what that Gentleman means by it, but believe all future Elections will 


depend much upon the Determination you make now, If you give the 
Lords this Juriſdiction to take Cognizance of Matters relating to Elec- 


tions, we muſt come to them to know whether we have a Right to lit 


here. One Gentleman ſaid, he could not tell whether the fitting here 
was a Burden, or a Privilege. I believe it is a Privilege to ſome, who by 
ſitting here obtain a good Place; but I think as to others, it may be look- 
ed upon as a great Burden, for to come up and ſpend a great deal of Money 


(827) 
not 
If I 
tof Election was concern'd in this Caſe, I would go as 


udgment : For the 


Z 


for the Publick Service; and all the Privilege that I know they have is, 


| to protect their Eſtates, and ſerve their Country, 


There is no extravagant Thing but may be brought into the Houſe of 
Lords, if you countenance them in the ſuriſdiction they have now taken 


upon them. Any Action whatſoever, let it belong to any Teniporal Ju- 


riſdiction, may be there determin'd. I will {till ſuppoſe, notwithilanding 
what is objected againſt the Judges, they will do their Duty; but JY/t- 
minſter- Hail is now no Barrier; for whatever is there determin'd, may be 
brought by Writ of Error into the Houſe of Lords, and they will d«ter- 
mine it as they think fit. In the Caſe of Same and Barnard;fton, the Law 
was taken to be, that J/eflminſler-Hall had not a Right to intermeddle in 
theſe Matters. What then hath ſince altered the Law, unleſs the Lords 
have the Legiſlative Power in them? And that I dare ſay they will have, 
if you allow them this, Ne 

This I mult take Notice of from the Report now before you, that here 
is a Step made, which if it had been made in another Juriſdiction, I ſhould 
have given a hard Name to it. | 

I think, in the firſt Place, the Party ſhould be brought in by the 
Queen's Proceſs, When Errors are to be aſſign'd, there uſes to go out a 
Scire Facias, which is the Queen's Writ ; but here is only an Order made, 
and for what? That the Party ſhall join Iſſue upon the Writ of Error. 
Suppoſe there had been a Releaſe of Errors, muſt he have join'd Iſſue up- 
on the Errors? And yet it is here ſo ordered before the Party is heard, I 
ſay, if they have a Juridicton, the Party ought to be called in by Scire 
Facias : And no Judge, or Judicatur2 can grant Execution, or Proceſs, 
but it mult be in the Queen's Name, As for your Queition, I come 
heartily into it. | 

Sir //illiam Strickland, Mr. Freeman, I think this Queſtion depends up- 
on two Parts, and I believe it the beſt way to divide your Queſtion. One 
Part of it concerns the Rights and Liberties of this Houſe, and I think 
every body will come up to it: And as I would not leſſen the Privileges 


that belong to the Houſe of Commons, ſo I would not leſſen any Privi- 


lege of the Commons of England, whom we here repreſent. As one arc 
the Privileges of this Houſe, ſo the other concerns the Liberties of the 
People of England, who cannot otherwife come to a Remedy when they 
are abuſed in this Manner. The Gentleman that called it a hard Service, 
if he would tel] his Country fo, I believe he might be excus'd, and they 
would fend another in his — 

Mr. JZalpele (afterwards Sir Robert, and Chancellor of the Exchequer, 
a &wards Earl of Orford). I will trouble you very little at this Time: 
I think the Point of Learning and Law hath been ſo well ſpoken to by 
thoſe learned Gentlemen that have been againſt the Queſtion, that if I was 
able, I ſhould ſay nothing more to that. But I think the Queſtion, as ' tis 


going to be put, is not right; for as the Queſtion ſtands, tho' I cannot give 


my Negative to one Part, I think *tis impoſſible to give my Affirmative to 
the other. The Matter before you comes to this ſingle Queſtion, Whether 
you will encourage, and give a Power to an Officer, be he whom he will, 
to act arbitrarily, or rather chuſe, in ſuch a Caſe, to do ſomething in Favour 
of the EleQtors? I am ſure, if I defire to be elected by thoſe tnhat had the 
Right, I "Yea never give the Officer an Authority to the Prejudice 


of 
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=_— . (a) _ | 51 
| of the Eleftors, Where you come to ſay, that the. fole judging of the 
Qualification of the l belongs to * Houſe of CSS only, 
thoſe, I apprebend, are Words of too large Extent and ill Conſequence. 
155 there was an Action brought upon the laſt AR of Parliament, for 
a falſe or double Return 9 x 


Mr. Freeman... There is an Exception in the Queſtion as to that. 
r, Walpole, I know there is; but ſuppoſe an Action is brought upon 
that Statute, the Officer may have proceeded. with the greateſt Impartiality, 
may have taken the Poll with the greateſt Exactneſs and Juſtice, and there 
may appear to be an equal Number of Votes for each Candidate, whereupon. 
he makeg a double Return, and this brings it to be determined by the Com- 
mittee. of Elections, and they vote one of them duly elected. This Gen- 
tleman that had the Faveut of the Committee, (though afterwards poſſibly 
it might be made appear, that by Bribery or Corruption, and at a great 
Expence, he procured himlelf to be e ) after you haye voted bim 
duly elected, he hath nothing to do but to try his Action, and ſee if he can 
make his double Damages amount to his Expences. The firſt bo 
he is to do, is to prodiice the Vote of the Houſe of Commons that declar* 
him duly elected, contrary, perhaps, to the laſt Determination in Parlia- 
ment, which, in every Place, is to be the Guide to the Returning Officer. 
But ſhall there then be given in Evidence no Qualification of the Elec- 
tors? Nothing to prove, that the Perſons admitted to vote were qualified 
aceording to ſuch laſt Determination ? Or ſhall that Vote of the Houſe of 
Commons, that was intended only to bring him into this Houſe, recover 
him 5 or 600 l. Damages? I take it to be ſo, as the Law ſtands. Now it 
ought to be ſeen who hath the greater Number of legal Votes, and whe- 
ther duly qualified ; and in that Caſe you muſt ſuffer the Matter again to 
be tried by the Court, and you do, in ſome Meaſure, make them Judges 
ualifications of the Electors; if it were otherwiſe, they could not 


of the Qu 
enquire into the Majority of legal Votes. | 

W hat happens in the Caſe of a Mayor, may be in the Caſe of a Sheriff: 
If a Mayor or a Conſtable may deny a Man his Vote that hath an uncon- 
troverted Right in a Corporation, a Sheriff may refuſe a Freeholder, and 
ſtrike off enough to make a Majority for whom he pleaſes. You had once 
the Caſe before you, Whether a Sheriff could refuſe a Scrutiny; and one 
or two Gentlemen would have given that Power to a Sheriff; but a learn- 
ed Gentleman thought it a dangerous Queſtion, and he deſired to come to 
the Merits of the Election; and that was determined, and you voted the 
worthy Member duly elected, and thought it a dangerous Thing to de- 
termine, Whether the Officer had that Power one Way or another? I 
think that Part of the Queſtion, which concerns the Qualification of the 
Electors, ought to be left out. | 

Mr. Freeman, I will read the Queſtion. (7#hich he did.) 

Marquis of Hartington. Sir, I think it is a conſtant Rule, where a Queſ- 
tion is complicated, tis the Right of every Member, if he deſire it, to 
have the Queſtion divided, and I think it regular to do it by an Amend- 
ment; and- therefore I ſecond that worthy Gentleman, that you would 
leave out thoſe Words that relate to the Qualification of the EleQors. 

Ar. Sol. Gen. My Lord is undoubtedly right in what he deſires ; That 
if there be any Words in the Queſtion to which Gentlemen have a Diſ- 
like, that Queſtion is not to be put; but only, Whether thoſe Words 
ſhall ſtand Part of the Queſtion : Therefore if thoſe Words of the Qua- 
lification of the Electors do give Offence, it muſt be put, Whether they 
ſhall land Part of the Queſtion ? But I hope at the ſame time Gentlemen 
will apprehend, that leaving out thoſe Words, leaves out all that you have 
debated on. N g 

Sir Chri/lopher Muſgrave. No doubt if any Queſtion is complicated, 
Gentlemen do not know how to give an Affirmative or a Negative, and 

ou muſt divide it: But I hope Gentlemen will conſider the latter Part 
of the . js is the main Thing whereon you have debated ; for if you 
do not aflert that you have the Power of determining the Qualifications of 
the Electors, you th up the Right of the Commons of England: I do 
agree that the Queſtion may be divided. 

Mr. Freeman. That which is debated now, is, Whether theſe Words 
ſhall Rand Part of the Queſtion ? —— Ws 

Sir Th:mas Meres. Sir, I think the Queſtion ought to be divided. 

Mr. Freeman. The Queſtion, as I have it upon my Paper, is this : 

« That according to the known Law and Ulage of Parliament, neither 
the Qualification of any Elector, or the Right of any Perſon elected, is 
cognizable or determinable elſewhere than before the Commons of Eng- 
land in Parliament aſſembled, except in ſuch Caſes as are ſpecially pro- 
vided for by Act of Parliament.” | Is 

But ſome Gentlemen are for leaving out theſe Words, [““ Neither the 
„ Qualification of any Elector, or” ] So that I muſt put a Queſtion, 
Whether theſe Words ſhall ſtand Part of the Queſtion ? 


Members, Aye, ay. : oo 
Then Mr. Freeman put the Queſtion, and the Committee divided. 


Teller for the Aye's, Mr. Gulfton, — 
Teller for the No's, Mr. JFylde, 97 
So it was carried, that thoſe Words ſhould ſtand Part of the Queſtion. 
And the main Queſtion being put, | 


Reſolved, 
2. That according to the known 


q 


215 


Law and Uſage of Parliament, nei- 
ther the Qualification of any Elector, or the * of any Perſon elected, 
is cognizable or ec elſewhere than before the Commons of Eng- 
land in Parliament aſſembled, except in ſuch Caſes as are ſpecially provid- 
ed for by Act of Parliament. | 
Re e,, 

3. That the examining and determining the Qualification or Right of 

any Elector, or any Perſon elected to ſerve in Parliament, in any 


F 


ourt 


of Law; or elſewhere than before the Commons of England in Parliament 

aſſembled, except in ſuch Cales as are ſpecially provided for by Act of 

Parliament, will expoſe all Mayors, Bailiffs, and other Officers, who are 
| obliged to take the Poll, and make a Return thereupon, to I 

of Actions, vexatious Suits, and unſupportable Expences, and will ſubje 

them to different and independent Juriſdictions, and inconſiſtent Deter- 

minations in the ſame Caſe, without Relief. 

Reſolved, 


. Proceedings in the Houle of Commons, = 


2 


tion of any other Juriſdiction than that of the Houſe of Commons, except 


Effect: 


hend what you are doing will be of ill Conſequence to the Conſtitution, 


ty for their Liberty. The Noble Lord was pleaſed to take Notice, that 


| 2&3 N 124 
alten White, and others, the Conſtables of Ayleſbzry, for not receiving 


his Vote at an Election of Bur to ſerve ia Parliament for the ſaid 
rough of Ayleſbury, is guilty of a Breach of the Privilege of this Bead. © 


2 Reſolved, | , v5 $4 : 8 a 5 4 " IF. 
fume to commence, vr proſecute an 


7 


Or A 
- 3 


# | 


., That whoever ſhall" pref Afton 

laden or Information at Common Law, which ſhall bring 2 Night 
of Electors, or Perſons elected to ſerve in Parliament, to the Determina. 
in Caſes ſpecially provided for by Act of Parliament, ſuch Perſon and Per. 
ſons, and all Attornies, Solicitors, - Counſellors, Serjeants at Law, oli. 


citing, proſecuting, or pleading in any ſuch Caſe, are guilty of a high 


Breach of the Privilege of this fe. 
That the'faid Reſolutions be fixed up on miner. Hall Gate, fiene. 
by the Clerk. | REN » Numigſler- Hall Gate, ſigned 
"Theſe Reſolutions, with this (to wit, | 


1. That according to the known Laws and UC: of W it ĩ 
the ſole Right of the Commons of England in eee aſſembled, iy 
cept in Caſes otherwiſe provided for by Act of Parliament, to examine and 
— all Matters relating to the Right of Elections of their own 

em rs CI 


| Before paſſed in the Committee, were reported to the Houſe, 


 Mercurii, 26 Jannarii, 1703. 


Mr. Freeman reported the five Reſolutions agreed to by the Committee; 

* firſt Reſolution was not oppoſed, but after the ſecond Reſolution 
viz, | 

That according to the known Law and Uſage of Parliament, neither 
the Qualification of any Elector, or the Right of any Perſon elected, is 
cognizable or determinable elſewhere than before the Commons of Eng. 
land in Parliament aſſembled, except in ſuch Caſes as are ſpecially pro- 
vided for by Act of Parliament) | a 

Was read the ſecond time by the Clerk, the Queſtion (according ta 
Order) being propoſed to agree with the Committee in that Reſolution, 
the Marquis of Hartington ſtood up in his Place, and ſpoke to this 


Marquis of Hartington, I do not expect the Houſe will be of a different 
Opinion from the Committee ; but I think it is my Duty, when I appre- 


to give my Diſſent in every my. I think it will be dangerous to the very 
Being of this Houſe : If this Maxim had been allowed formerly, I think 
there would have been no Need of taking away of Charters, and of Qu 
Warrants ; by the Influence of Officers they might have filled this Houſe | 
with what Members they had. pleaſed, and then they could have voted 
themſelves duly elected. | | 

Sir William Strickland. Mr. Speaker, I cannot agree to this Reſolu- 
tion; I think it deprives the People of England of their Birth- right: For 
they who have Freeholds in any of your Counties, or Freedoms in any 
Corporation, have as much Right to vote in Elections to Parliament, as 
they have to their Eſtates. And if any Gentleman would ſubject thein to 
ſuch arbitrary Proceedings, that a Sheriff, or any other Officer, may de- 
ny them this Privilege, give me Liberty to ſay, I muſt be always againſt 
any ſuch Thing ; for though you can puniſh the Officer, you cannot give 
any ſatisfaction to him that receives the Injury. - | 

Mr. St. Fohn.. Sir, I do not riſe up to trouble you long, but to ſpeak to 
one Point that was mentioned by a Noble Lord over. the Way. I ſhall be 
as tender as any Man alive of doing any thing againſt the Liberty of the 
People; but I am for this, becauſe I take it to be the greateſt Securi- 


in the Conſequence the Crown would have a great Influence on thoſe that 
are to return the Members of the Houſe of Commons; and when they 
were in, they might vote for one another. I cannot think that the Liber- 
ties of the People of England are ſafer in any Hands below, or that the In- 
fluence of the Crown will be ſtronger here than in other Courts. | 

Marquis of Hartington. I think that Gentleman hath not anſwered what 
I ſaid. I ſhall never have any Suſpicion of any that ſit in this Houſe 
now ; but when thoſe that have no Right are returned, and make a Ma- 
jority, I think it will not be ſafe. | | | 

M. » Ward. I do not apprehend that Conſequence from this Reſolution. 
I think if it was ſo, this thould have been offered before the firſt Reſolu- 
tion was paſicd, which hath paſſed in the Houſe and Committee, Nemzne 
contradicente; for you cannot determine the Right of any Members fitting 
here, without determining the Right of the Electors. 

Mr. Lowndes. I cannot but think it will be harder to influence this 
Houſe to get. an ill Vote, than it will be in another Place: However, if 
I am a Freeholder, and have a Right to vote in a County, or a Freeman, 
and have a Right to vote in a Borough, by admitting Perſons to vote that 
have no Right, it may be as much Prejudice to me, for that may make 
my Vote ſignify nothing: And there is as much Injury one Way as the 
other. If all the People of England, who have a Vote, ſhould go toge- 
ther by the Ears in /Ye/tminfler-Hall, and diſpute there who has a Right 
to vote, and who not, I believe the Judges of the Common Law, and 
Noble Peers of the other Houſe, would be glad, in a little time, to reſtore 
the Right where it is, it would breed ſo much Confuſion, If Gentlemen 
are not ſatisfied already, they may 8 be ſo, That there is no Deſect of 
Power in this Houſe, but they have a Power to do Juſtice in all Caſes of 
Elections; and I hope every Body will take Care, not only to maintain 
the Rights of the People that ſent them hither, but the Truſt lodged in 
them, which they cannot depart from by the Rules of Juſtice, 

Then the ſecond, with the other three Reſolutions paſſed in the Com- 
mittee, was agreed to by the Houſe without a Diviſion, with this Amend- 
ment only, of leaving out | at Common Law] in the fifth Reſolution, | 

But the Houſe, though they voted Abby guilty of a Breach of Privilege, 
in commencing and proſecuting the faid Action, yet there having been 
no Declaration of the Houſe in that Caſe before, they made no Order for 


4. That Matthew Aſhby having, in Contempt of the Juriſdiction of 
this Houſe, commenced and proſecuted an Action at Common Lay againit | 


4 


taking him into Cuſtody, as uſual in Caſes of Breach of Privilege. 1 
pon 
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nets Proceetinds of the Houſe of Commons: the Houſe of Lords | Anciently, every the teaft Freeholder had as much Right to give his Suf- 
| e eee * drew up The State of the Cafe upon the Writ | frage, as the — 5 Owner of Lands in the County. This Light was a 
| 44 ore in their Houſe ; which is as followeenngngn Part of his Freehold, and inheregt in his Perſon by Reaſon thereof; and 
AT | W vu be had as good * Tkle to wo the natural Bros of his 
| the Lords Committees appointed to draw up The State il, This appears by the Statute of 8 H. VI, cap. 7. which recites the 
| 3 Tk of Error, 400 depending in the Houſe 'of | great Werbe which did ariſe in the Election of Knights of the 
|. Peers + wherein Matthew Aſhby was Plaintiff, and William White, and | Shires, by Men that were of ſmall Subſtance, who pretended to have an 


ethers, Def, ndants. With the Reſolutions of the Houſe of Pets, telating 


thereunti Ts a & 15 . (GY Ti 3 * | þ 
By ET ah Aſhby againſt White, & al +. . * Me * a YOM: 4 WY," 
PHE Plainti® in this Action declares, That the 26th of December, in | a Freeholder hath to vote in the Election for Knights of the Shire is an 
the 12th Year of King William the Third, a Writ iſſued out of | original and fundamental Right belonging to him as he is a Frecholder. 

| Chancery, directed to the Sheriff of Bucks, reciting, That the King had he ſecond and third Sort of Men, which u the great Repreſen- 
ordered a Parliament to be held at JY:/minfer, on the th of February | tation of the People of England, are Citizens and Burgeſſes, who, though 


— 


that Right was abridged, and confined only tor ſuch Freeholders as had 


he C two Knights; for every City, two Citizens; and for every | City is a Borough, and, as ſuch, ſends Members to Parliament. + 
* Burge es z which Writ was delivered to the Sheriff, who There are two Sorts of Boroughs, the one more ancient, the other more 


made a Precept in Writing, under the Seal of his Office, directed to the | modern. | : | 
Conſtables of the Borough of Ayl:ſbkury, commanding them to cauſe two | Of the firſt Sort are the moſt ancient Towns of wh pew whoſe Lands 


Burgeſſes of the ſaid Borough to be elected, Ic. which Precept was deli- | are held in elk it and by Reaſon thereof had the 
vered to the. Defendants, to whom it did belong to execute the ſame. By | annexed to their Eſtates, of ſending Burgeſſes to Parliament. N 
virtue of which Writ and Precept, the Burgeſſes of that Borough being The ſecond Sort are thoſe Cities and Boroughs that have a Right by 
ſummoned, did afſemble before the Defendants, to elect two Burgeſles; | Prefcription, Time immemorial, or by Charter, within Time of Me- 
and they being ſo aſſembled, in order to make ſuch Election, the Plain- | mory, to chuſe Burgeſſes for the Parliament; both theſe are upon ſeveral 
tiff being then a Burgeſs and Inhabitant of that Borough, being duly | Foundations, the one as belonging to their Burgages, the other as belong- 

lified to give his Vote at that Election, was there ready, and offered | ing to their Corporations ; the firſt is a real Right belonging to their 


WF Simon Mayne, Eſq. and the Defendants were then required to receive and | Politick. | | | 
admit of his Vote. The Defendants being not ignorant of the Premiſſes, As for the firſt, it is ſufficiently deſeribed in Litileton's Tenures, Sect. 


WE dit contriving, and fraudulently and malicioufly intending to damnify | 162, ho Us 7 A Tenure in Burgage is a Tenure in Socage, and is 

the Plaintiff, and to defeat him of that his Privilege, did hinder him | called a Tenure in Burgage, becauſe theſe are the moſt ancient Towns 

from giving his Vote, and did refuſe to permit him to give his Vete; ſo | in England, and from thence came the Burgeſſes to Parliament, and 4 

that the two Burgeſſes were elected without any Vote 5 by the Plain- | who have this Privilege, have it as belonging to their Eſtates or Poſ- 
e 


tiff, to his Damage, &c. Upon Not Guilty pleaded, the Cauſe went | ſeſſions. | 
down to Trial, and a Verdict was given for the Plaintiff, and Five | The other Right of chuſing Parliament Burgeſſes is not annexed to 
Pounds Damages, and alfo Coſts. | any Freehold or Eftate in Poſſeſſion, but veſted in the Corporation of the 


It was moved in the Court of King's-Bench, in Arreſt of Judgment, | Place, and is created in this Manner, vis. 
nat this Action did not lie, and that Point was argued by Counſel, When a Town was incorporated, a Grant was, either then or after, 
and afterwards by the Court. made to the Body Politick, that . ſhall have two Burgeſſes for the 
| lt 
it 


The Lord Chief-Juſtice Holt was of Opinion, That Judgment in this | Parliament, to be choſen either by a 
Cafe ought to be given for the Plaintiff; but Mr. Juſtice Powell, Mr, | Place, or ſuch a ſelected Number as is preſcribed by the Ckarter. 
Juſtice Powis, and Mr. Juſtice Gold, being of a different Opinion, Judg- The Inheritance of this Privilege is in the whole Corporation aggre- 
went was entered for the Defendants : Whereupon the Plaintiff brought a | gate; but the Benefit, Poſſeſſion, and Exerciſe is in the Perſons of thoſe 
Writ of Error in Parliament; and the Cauſe hoing argued at the Bar of | who, by the Conſtitution of thoſe Charters, are appointed to elect. 
me Houſe of Lords by Counſel, and ten of the Ju dar wha were preſent And in all Caſes, where a Corporation hath ſuch a Privilege, the 
in the Houſe, being heard, and the Matter fully debated by the Lords f, | Members thereof, in their private Capacity, have the Benefit and njoy- 
[the Houſe was of Opinion, That the Judgment given in the Xing's- ment thereof, becauſe the Corporation, as ſuch, is not to be repreſented: 
Bench was erroneous, and that the Plaintiff had a good Cauſe of Action, For it is not neceſſary that it ſhould have any Eſtate ; but by being a Cor- 


II. That, as a neceſſary Conſequence thereof, and an Incident inſepa- thereof, whoſe Eſtates are to be bound by the Acts of their Repreſentatives. 
rable to that Right, he muſt have a Remedy-to aſſert and maintain it. And therefore the Wages of Citizens and Burgeſſes were always levied, 
III. That this is the proper Remedy which the Plaintiff hath purſued, | not upon the Eſtates or Goods of the Corporation, but upon the Goods 
being ſupported by the Grounds and Principles of the ancient Common | and Eſtates of the Members thereof d. 5 
Law of Englund. | It appears by other Inſtances, that it is uſual and proper for Corpora- 
To make good the firſt Poſition, That the Plaintiff has a legal Right to | tions to have Intereſts granted to them, which enure to the Advantage 
give his Vote at the Election of Burgeſſes for this Borough, it was ſaid, | of the Members in their private Capacities. Moore 832. Sir Thomas Mal- 
That it is well known, the Houſe of Commons conſiſts of Knights, | lr verſus Hanger. The King granted to the Mayor and Citizens of Lon- 
Citizens, and Burgeſſes. | don, That no Priſage be taken and paid for Wines of the Citizens and 
The Knights of Shires repreſent all the Freeholders of the Counties. | Freemen of London. This enures to the Benefit of every Citizen and Free- 


*Die Luna, 27 Martii, 1704. It is Ordered by the Lords Spiritual and Temporal in Parliament Aſſembled, That the Report made from the Lords Committees appoints 
ed to draw up the State of the Caſe upon the Writ of Error, lately depending in this Houſe, wherein Matthew A/bby was Plaintiff, and William White, and others, Defen - 
dants, and the Reſolutions made this Day relating thereunto, ſhall be forthwith printed and publiſhed, Matth. Johnſen, Cleric? Pazliamentor', 
+ Salkeld s Reports, fol, 19. in Cafe. | 


} The CASE of William White, Richard Talboys, William Bell, and Richard Heydon, Conſtables of the Town of Ayleury, in the County of Bucks, in the Year 1500. In 
a Writ of Error brought in the Houſe of Lords by Matthew Aſbhy, upon a Judgment given for the Conſtables againſt him in the Court of Queen*s-Bench, laſt Michael- 
mas Term, as drawn up by their Counſel, and preſented to the Houſe. | 


The Plaintiff A/4y being a poor, indigent Perſon, and coming to ſettle in Aylebury, the Overſeers of the Poor there warned him out of the Pariſh, unleſs he would give Se. 
eurity ta ſave the Pariſh harmleſs, and to that Purpoſe complained to the next Juſtices of the Peace, to get an Order to remove him; whilſt this Matter was in Contro- 
Very, the Election for Burgeſſes of Parliament came on, and the ſaid A/fby offering himſelf to be polled, the Conſtables (now the Defendants) refuſed to receive him to poll, 
Wdcing (in their Opinions) no ſettled Inhabitant there, nor did he ever contribute to the Church or Poor, either before or ſince the Election. Aſter the Election was over, 
the fd 4% brought his Action on the Caſe againſt the Conſtables, wherein he ſets forth, that he had Right to vote for Burgeſſes there, and that at that Election he of- 
ſered ta poll for Sir Thamas Lee and Mr. Mayne, and that the Conſtables refuſed to receive his Poll, to his Damage of 200l. f 

The Conſtables pleaded Not Guilty, and thereupon a Trial was had at the Aſſizes at Bucks, and A/by got a Verdict againſt them, and had Five Pounds Damages given. 
Whereupon, according to the conſtant Courſe of that and all other Courts, it was moved in Arreſt of Judgment in the Queern's- Bench, where the Action was brought, 
That notwithſtanding the Verdict which only found the Fact, yet no ſuch Action did by Law lie againſt the Defendants; and after ſeveral Arguments at the Bar, and at laſk 
at the Bench, Three Judges (againſt the Chief Juſtice) held, that the Action did not he, and fo T, udgment was given for the Conſtables, ; a ; 

And now the Plaintiff 4/34y bath brought a Writ of Error in Parliament. 0 

The Defendants conceive the Judgment in the 1 well warranted by Law. 

1. No ſuch Action hath ever been brought, notwithſtanding the many Elections that have been controverted every new Parliament; whereby *tis evident, that it hath been 
the conſtant Opinion of al} Lawyers, and others, in all Ages, that ſuch Action would not lie. 

2. Several Acts of Parliament have been made to give Remedy by Actions in Weftminfier-Hall, in ſome particular Caſes of Elections to Parliament, which ſhew there was 
no Remedy at Common Law in thoſe Courts. 

3. There never were but Three Actions upon the Caſe brought by Candidates for falſe Returns, viz. Newil/'s Caſe in the late Times, and Sir Samuel Barnardiſton's Caſe 
and On//e2s Caſe in the Time of King Charles the Second; in all which Caſes the Defendants prevailed upon the Point of Law, viz. That ſuch Action would not lie ; 
And if fuch Action does not lie for one elected, much 1 will it lie for an Elector. — 45 : a 
4. To ſupport every Action upon the Caſe, there muſt be Damage in præſenti, or a Poſſibility of Damage in futuro, which there cannot be in this ( i 
er That, cantrary to 15 Act of Parliament, the Plaintiff was to _—_ Money for his Vote. : atoms | | this Caſe, unleſs it be pre 

5. If there was Damaum (which there is not), yet it cannot be pretended there was Injuria ; and Damnum abſque Injuria, is not ſufficient to ſupp i 
Cate. As at the Common Law: If the lawful Patron preſented his Clerk to the Biſhop, and he refuſed to -o%a him, it is conceived, N 8 —— 
the Biſhop, but a Suare Impedit, in which at Common Law, no Damages were given, which is a much ſtronger Caſe than this. | ; 5 
6. This is not to be compared to other Caſes, where the Party hath no Remedy elfewhere than in Weftminſfter-Hall; for here the Plaintiff hath a proper Remedy by apply- 
ing ta the Houſe of Commons; it being uſual for Electors, who think themſelves aggrieved by the Chief Magiſtrates in an Election, to petition the Houſe of Commons 
although the Election is not conteſted by the Candidates, and parliamentary Cauſes are to he determined in Parliament; And therefore, | | . 

7. is conceived, That fince this Matter concerns the Election of Members to ſerve in Parliament, the Courts of Weftmin/ter- Hall being not empowered by any Act of 
Parliament in this Caſc, have no Cognizance of it; but the Houſe of Commons have the Determination of it: And this Juriſdiction is confirmed to them bv Parliament ; for 
by the Act 7 and 8 V III. cap. 7. It any Perſon ſhall return a Member to ſerve in Parliament, contrary to the laſt Determination in the Houſe of Commons, of the Right of 
Election in ſuch Place, the Return ſhall be adjudged a falſe Return: by which tis evident, that the Commons are the only Judges in all Matters where the Right of Elec- 
tion may come in queſtion, as it muſt of Neceſſity do, in all Cafes where the GH is, who are the Electors. 2 8 N 

?. If this Action thowld prevail, the Chief Magiſtrates, in all Places where Elections are made, would be in a miſerable Condition upon every new Parliament, by reaſon 
of a Multitude of Actions which probably would be brought againſt them upon all conteſted Elections, and by the different Judgments that poſſibly may be given in the 
Houfe of Commons, and in IVefmin/ter-Hall, touching the ſame Election. | 

9. The laying it to be dotie falſe & malitio/# (which are grown to be almoſt Words of Courſe in Actions on the Caſe) cannot give a Juriſdiction where it was not before; 
— — ly _—_— ſhall be ſufficient by being annexcd to a Man's Intention, almoſt all a Man's Actions may be brought into W:/t minfler- Hall by thoſe Words, and ſubjected 

0 the Power of a Jury. | l $-wx 
$ 46 Ed. Il. . 4. dorſo, Ge, | J. Foce, Con, Phipps. 


_ 


mig 


equal Right with Knights and Eſquires of the ſame County, therefore 
Forty 7 per z but thereby it ren that the Right which 
a ; 


Following : The Writ commanded the Sheriff to cauſe to be elected for | they differ in Name, yet are in Eſſence and Subſtance the ſame ; for every 


ight and Privilege 


Yet to the Defendants, for the Choice of Sir Thomas Lee, Bart. and | Houſes and Lands, the other is a perſonal Right belonging to their Body 


he Freemen and Inhabitants of the 


and ought to have Judgment, poration, they have only a Capacity to have Eſtates. Jones 165. Flyward 
To maintain this Opinion, theſe three Poſitions were laid down : '& Fulcher. f or as the Citizens and Freemen of a Place are incorporat- 
I. That the Plaintiff, as a Burgeſs of this Borough, had a legal Right | ed for the better Government of thoſe of the Place, ſo is this Privilege of 

to give his Vote for the Election of Parliament Burgeſles. having Burgeſſes given for the Advantage of the particular Members 


OY 
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of the Eleftors, - Where you come to ſay, that the fole judgiog of the. 
Qualification of the * Sh belongs to the Houſe of Commons only, 
thoſe, 1 apprehend, are Words of too large Extent and ill Conſequence. 
1 * there was an Action brought upon the laſt AR of Parliament, for 
a falſe or double Return „ T 3 
fr. Freeman... There is an Exception in the Queſtion as to that. | 
Mr, Walpole. 1 know there is; but ſuppoſe an Action is brought upon 
that Statute, the Officer may have proceeded with the greateſt Impartiality, 
may have taken the Poll with the greateſt Exactneis and Juſtice, and there 
may appear to be an equal Number of Votes for each Candidate, whereupon 
he makes a double Return, and this brings. it to be determined by the Com- 
mittee of Elections, and they vote one of them duly elected. This Gen- 
tleman that had the Favour of the Committee, Fea afterwards poſſibly 
it might be made appear, that by Bribery or Corruption, and at a great | 
Expence, he procured himſelf to be elected) after you haye voted bim 
duly elected, he hath nothing to do but to try his Action, and ſee. if he can 
make his double Damages amount to his Exgences. The firſt Thin 
he is to do, is to prodilce the Vote of the Houſe of Commons that declar d 
him duly elected, contrary, perhaps, to the laſt Determination in Parlia- 
ment, which, in every Place, is to be the Guide to the Returning Officer. 
But ſhall there then be given in Evidence e e of the Elec- 
tors? Nothing to prove, that the Perſons admitted to vote were qualified 
aceording to ſuch laſt Determination ? Or ſhall that Vote of the Houſe of 
Commons, that was intended only to bring him into this Hou ſe, recover 
him 5 or 600 l. Damages? I take it to be fo, as the Law ſtands. Now it 
ought to be ſeen who hath the greater Number of legal Votes, and whe- 
ther duly qualified ; and in that Caſe you muſt ſuffer the Matter again to 
be tried by the Court, and you do, in ſome Meaſure, make them Judges 
of the Qualifications of the Electors; if it were otherwiſe, they could not 
enquire into the Majority of legal Votes. £ 
hat happens in the Caſe of a Mayor, may be in the Caſe of a Sheriff: 
If a Mayor or a Conſtable may deny a Man his Vote that hath an uncon- 
troverted Right in a Corporation, a Sheriff may refuſe a Freeholder, and 
ſtrike off enough to make a Majority for whom he pleaſes. You had once 
the Caſe before you, Whether a Sheriff could refuſe a Scrutiny; and one 
or two Gentlemen would have given that Power to a Sheriff; but a learn- 
ed Gentleman thought it a dangerous Queſtion, and he deſired to come to 
the Merits of the Election; and that was determined, and you voted the 


2 


. 


— 


” 


termine, Whether the Officer had that Power one Way or another? I 
think that Part of the Queſtion, which concerns the Qualification of the 


Electors, ought to be left out. | 
Mr. Freeman. I will read the Queſtion, (Which he did.) 


Mar quis of Hartington. „ WIR 8-6 QUO nts There © Quel- Bang of i Houſe : If this 


have the Queſtion divided, and I think it regular to do it by an Amend- | there would have been no Need of taking away of Charters, and of Que 
IN b : | Warrants ; by the Influence of Officers they wi_ke have filled this He | 


ment; and therefore I ſecond that worthy Gentleman, that you would | 
leave out thoſe Words that relate to the Qualification of the Electors. with what Members they had pleaſed, and then they could have voted 
themſelves duly elected. 


tion is complicated, tis the Right of every Member, if he deſire it, to 


Mr. Sol. Gen. My Lord is undoubtedly 4 — in what he deſires; That 
if there be any Words in the Queſtion to which Gentlemen have a Diſ- 
like, that Queſtion is not to be put; but only, Whether thoſe Words 
ſhall ſtand Part of the Queſtion :_ Therefore if thoſe Words of the Qua- 
lification of the Electors do give Offence, it muſt be put, Whether they 
ſhall land Part of the Queſtion ? But I hope at the ſame time Gentlemen 
will apprehend, that leaving out thoſe Words, leaves out all that you have 


* 


Sir Chriflopher Muſgrave. No doubt if any Queſtion is complicated, 
Gentlemen do not know how to give an Affirmative or a Negative, and 
ou muſt divide it: But I hope Gentlemen will conſider the latter Part 
ueſtion is the main Thing whereon you have debated ; for if you 


the Electors, you give up the Right of the Commons of England: I do 


Mr. Freeman, That which is debated now, is, Whether theſe Words 
ſhall Rand Part of the Queſtion ?! ——— | 

Sir Th:mas Meres. Sir, I think the Queſtion ought to be divided. 

Mr. Freeman. The Queſtion, as I have it upon my Paper, is this: 

« That according to the known Law and Ulage of Parliament, neither 
the Qualification of any Elector, or the Right of any Perſon elected, is 
cognizable or determinable elſewhere than before the Commons of Eng- 
land in Parliament aſſembled, except in ſuch Caſes as are ſpecially pro- 


| Before paſſed in the Committee, were reported ic he 1 


the Qualification of any Elector, or the Right of any Perſon elected, is 
cognizable or determinable elſewhere than before the Commons of Eng- 
land in Parliament aſſembled, except in ſuch Caſes as are ſpecially pro- 
vided for by Act of Parliament) ö 5 


Order) being propoſed to agree with the Committee in that Reſolution, 


worthy Member duly elected, and thought it a dangerous Thing to de- 2 1 of Flartington ſtood up in his Place, and ſpoke to this 
ect: yy | 


Opinion from the Committee ; but I think it is my Duty, when I appre- 
hend what you are doing will be of ill Conſequence to the Conſtitution, 


tion; I think it deprives the People of England of their Birth- right: For 
they who have Freeholds in any of your Counties, or Freedoms in any 
Corporation, have as much Right to vote in Elections to Parliament, as 
they have to their Eſtates. And if any Gentleman would ſubject them to 
ſuch arbitrary Proceedings, that a Sheriff, or any other Officer, may de- 
debated on. ny them this Privilege, give me Liberty to ſay, 1 

any ſuch Thing ; for though you can puniſh the Officer, you cannot give 
any ſatisfaction to him that receives the Injury. X 

r 


"fie one Point that was mentioned by a Noble Lord over. the Way, I ſhall be 

do not WO that you have the Power of determining the Qualifications of | 2s tender as any Man alive of doing any thing againſt the Liberty of the 

People; but I am for this, becauſe I take it to be the greateſt Securi- 

agree that the Queſtion may be divided. ty for their Liberty. The Noble Lord was pleaſed to take Notice, that 

in the Conſequence the Crown would have a great Influence on thoſe that 

are to return the Members of the Houſe of Commons; and when they 

were in, they might vote for one another. I cannot think that the Liber- 

ties of the People of England are ſafer in any Hands below, or that the In- 
fluence of the Crown will be ſtronger here than in other Courts. 


I ſaid. I ſhall never have any Suſpicion of any that fit in this Houſe 
now; but when thoſe that have no Right are returned, and make a Ma- 8 
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Film Wn nd are nao fie rae 
his Vote at an Election of Burgeſſes to ſerve in Parliament for the and ps 
rough of Ayleſbury, is guilty of a Breach of the Privilege of this Houle, 

| 135 That whoever ſhall preſume to commence vr proſecute any Action, 


4 


* 


| nt, or Information at Common Law, which ſhall bring the Ri 
of Electors, or Perſons elected to ſerve in Parliament, to the. 1 — — 
tion of any other Juriſdiction than that of the Houſe of Commons, except 
in Caſes ſpecially provided for by Act of Parliament, ſuch Perſon and Per. 
ſons, and Lon Attornies, 3 Counſellors, Serjeants at Law, ſoli. 
citing, proſecuting, or pleading in any ſuch Caſe, are guilty of a hi 
Breach of the Privilege of this ouſe. i OF : 2 , * he 
\ | Thin -— oy Reſolutions be fixed up on N minter- Hall Gate, ſigned 
"Theſe Reſolutions, with this (to wit, N 
. . 
1. That according to the known Laws and Uſage of Parliament, it i 
the ſole Right of the Commons of England in "tat AE aſſembled, 5 
cept in Caſes otherwiſe provided for by Act of Parliament, to examine and 
eat wen all Matters relating to the Right of Elections of their own 
embers). 


Mercuri, 26 Fanuarii, 1703. 


Mr. Freeman reported the five Reſolutions agreed to by the Committee, 

on firſt Reſolution was not oppoſed, but after the ſecond Reſolution 
VIZ, | | 

That according to the known Law and Uſage of Parliament, neither 


Was read the ſecond time by the Clerk, the Queſtion (according to 


Marquis of Hartingtin, I do not expect the Houſe will be of a different 


iſſent in every * I think it will be dangerous to the very 
axim had been allowed formerly, I think 


Sir William Strickland. Mr. Speaker, I cannot agree to this Reſolu- 


muſt be always againſt 


St. John. Sir, I do not riſe up to trouble you long, but to ſpeak to 


Marquis of Hartington. I think that Gentleman hath not anſwered what 


vided for by Act of Parliament.” Jority, I think it will not be ſafe. ME. 
But ſome Gentlemen are for leaving out theſe Words, [. Neither the Hard. I do not apprehend that Conſequence from this Reſolution, Veit 

« Qualification of any Elector, or” ] So that I muſt put a Queſtion, | I think if it was ſo, this ſhould have been offered before the firſt Reſolu- 
Whether theſe Words ſhall ſtand Part of the Queſtion ? | tion was paſicd, which hath paſſed in the Houſe and Committee, Nemine al 
Members, Aye, ay@- | contradicente ; for you cannot determine the Right of any Members ſitting \ 
here, without determining the Right of the Electors. | 


Then Mr. Freeman put the Queſtion, and the Committee divided. 


or the Aye's, Mr. Gui/ton — 21 
Sn =—y 4% : Houſe to get. an ill Vote, than it will be in another Place: However, if 
I am a Freeholder, and have a Right to vote in a County, or a Freeman, 
And the main Queſtion being put, and have a Right to vote in a Borough, by admitting Perſons to vote that 

| have no Right, it may be as much Prejudice to me, for that may make 
my Vote ſignify nothing: And there is as much Injury one Way as the 
other. If all the People of England, who have a Vote, ſhould go toge- 
ore the Commons of Eng- | ther by the Ears in /Yetminfler-Hall, and diſpute there who has a Right 
to vote, and who not, I believe the Judges of the Common Law, and 
ed for by Act of Parliament. Noble Peers of the other Houſe, would be glad, in a little time, to reſtore 
| the Right where it js, it would breed ſo much Confuſion, If Gentlemen 
| are not ſatisfied already, they may l be ſo, That there is no Deſect of 
Power in this Houſe, but they have a Power to do Juſtice in all Caſes of 
Elections; and I hope every Body will take Care, not only to maintain 
the Rights of the People that ſent them hither, but the Truſt lodged in 
them, which they cannot depart from by the Rules of Juſtice, 


Teller for the No's, Mr. Mylde, 97 
So it was carried, that thoſe Words ſhould ſtand Part of the Queſtion. 


Reſetved, | | ; : 
2. That according to the known Law and Uſage of Parliament, nei- 


ther the Qualification of wy EleRor, or the Right of any Perſon elected, 
is cognizable or determinable elſewhere than be 
land in Parliament aſſembled, except in ſuch Caſes as are ſpecially provid- 


Re bed, : ; : 

3. That the examining and determining the Qualification or Right of 
any Elector, or any Perſon elected to ſerve in Parliament, in any Court 
of Law, or elſewhere than before the Commons of England in Parliament 
aſſembled, except in ſuch Caſes as are ſpecially provided for by Act of 


Mr. Lowndes. I cannot but think it will be harder to influence this 


Parliament, will expoſe all Mayors, Bailiffs, and other Officers, who are ; tice, 

obliged to take the Poll, and make a Return thereupon, to Multiplicit Then the ſecond, with the other three Reſolutions paſſed in the Com- by t 

of A ions, vexatious Suits, and unſupportable Expences, and will ſubject mittee, was agreed to by the Houſe without a Diviſion, with this Amend- Elec 

them to different and independent Juriſdictions, and inconſiſtent Deter- ment only, of leaving out [ at Common Law] in the fifth Reſolution. 

minations in the ſame Caſe, without Relief. | But the Houſe, though they voted Aſhby guilty of a Breach of Privilege, 2 
in commencing and proſecuting the ſaid Action, yet there having been Hou 


ed, 
3 no Declaration of the Houſe in that Caſe before, they made no Order for 
taking him into Cuſtody, as uſual in Caſes of Breach of Privilege. 


4. That Matthew Aſhby having, in Contempt of the Juriſdiction of 
this Houſe, commenced and proſecuted an Action at Common Lay againit | 


Upon to th 


Cb directed to the Sheriff of Bucks, reciting, That the K ing had 
Ebene J Parlament ta ds beld at 7F/7/minfler, on the 6th ef February 
{following 


Borough, two Burge 
made a Precept in 


| N of the ſaid Borough to be elected, &c. which Precept was deli- 


ſummoned, did aſſemble before the Defendants, to ele two Burgeſſes; 


and afterwards by the Court. | 


W Cafe ought to be given for the Plaintiff; but Mr. Juſtice Powell, Mr, 


me Houſe of Lords by Counſel, and ten of the Ju der who were preſent 


the Houſe was of 


to give his Vote for the Election of Parliament Burgeſſes. 
] 


rable to that Right, he muſt have a Remedy to aſſert and maintain it. 


give his Vote at the Election of Burgeſſes for this Borough, it was ſaid, 


Citizens, and Burgeſſes. 
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Upon theſs Proceedings of the Houſe of Commons the Houſe of Lords 
EET Gaunt, nat drew up The State of the Cafe pen the Wit 


la Errar in their Houſe 3 which is as followeth: 


| EPORT of the Lords Committees appointed to draw. up The State 
2 Caſe 18 the Writ of Error, lately depending in the Houſe 'of 
es: wherein Matthew Aſhby was Plaintiff, and William White, and 
| ethers, Def: ndants. With the Reſolutions 0 the Houſe of Peers, relating 


9892 8 y againſt hire, & af f. 9556 
rx Plaintiff in this Action declares, That the 26th of December, in 
T the 12th Year of King William the Third, a Writ iflued out of 


+ The Writ-commanded 4; Sheriff to hon to be 1 for 
the County, two Knights; for every City, two Citizens; and for every 
. 15 es; which rit was delivered to the Sheriff, who 
riting, under the Seal of his Office, directed to the 
Conſtables of the Borough of el commanding them to cauſe two 
vered to the. Defendants, to whom it did _—_ execute the ſame. By | 
virtue of which Writ and Precept, the Burgeſſes of that Borough being | 


and they being fo aſſembled, in order to make ſuch Election, the Plain- 
tiff being then a Burgeſs and Inhabitant of that meet being duly 
qualified to give his Vote at that Election, was there ready, and offered 
his Vote to the Defendants, for the Choice of Sir Thomas Lee, Bart. and 
Simon Mayne, Eſq. and the Defendants were then required to receive and 
admit of his Vote, The Defendants being not ignorant of the Premiſſes, 
dut contriving, and fraudulently and maliciouſſy intending to damnify 
the Plaintiff, and to defeat him of that his Privilege, did hinder him 
from giving his Vote, and did refuſe to permit him to give his Vete; fo 
that the two Burgeſſes were elected without any Vote given by the Plain- 
tiff, to his Damage, c. Upon Not Guilty pleaded, the Cauſe went 
down to Trial, and a Verdict was given for the Plaintiff, and Five 
Pounds Damages, and alſo Colts. 

It was moved in the Court of King's-Bench, in Arreſt of Judgment, 
That this Action did not lie, and that Point was aigued by Counſel, 


3 


The Lord Chief- Juſtice Holt was of Opinion, That Judgment in this 


Juſtice Powts, and Mr. Juſtice Gold, being of a different Opinion, Judg- 
went was entered for the Defendants : Whereupon the Plaintiff brought a 
Writ of Error in Parliament; and the Cauſe being argued at the Bar of 


in the Houſe, being heard, and the Matter fully debated by the Lords f, 
pinion, That the Judgment given in the King's- 
Bench was erroneous, and that the Plaintiff had a good Cauſe of Action, 
and ought to have Judgment, | 

To maintain this Opinion, theſe three Poſitions were laid down : 

I. That the Plaintif, as a Burgeſs of this Borough, had a legal Right 


That, as a neceſſary Conſequence thereof, and an Incident infepa- 


III. That this is the proper Remedy which the Plaintiff hath purſued, | 
being ſupported by the Grounds and Principles of the ancient Common 
Law of England, 

To make good the firſt Poſition, That the Plaintiff has a legal Right to 


— 


That it is well known, the Houſe of Commons conſiſts of Knights, 


hn, 


bv the Grit Ce of Aſhby and White, 

| Anciently, every the teaft Freeholder had as much Right to give his Suf- 
frage, as the greateſt Owner of Lands in the County. This Right was a 

| Part of his Freehold, and inheremt in his Perſon by Reaſon thereof, and 
ta which he had as good à Titlè to receive the natural Profits of his 
Soil, This appears by the Statute of 8 H. VI. cap. 7. which recites the 


reat Inconvenience which did ariſe in the Election of Knights of the 

| VN by Men that were of ſmall Subſtance, who pretended to have an 
equal Ri 
nog Right was abridged, and confined only tor ſuch Freeholders as had 
Forty Shillings per Aunum; but thereby it appears, that the Right which 
a Freeholder hath to vote in the Election for Knights of the Shire is an 
original and fundamental Right 
he ſecond and third Sort of Men, which compoſe the great Repreſen- 


9 is a Borough, and, as ſuch, ſends Members to Parliament. 
here are two Sorts of Boroughs, the one more ancient, the other more 


modern. 


Of the firſt Sort are the moſt ancient Towns of England, whoſe Lands 
are held in Burgage, and by Reaſon thereof had the K 
annexed to their Fates, of ſending Burgeſſes to Parliament. ; 

The ſecond Sort are thoſe Cities and Boroughs that have a Right by 


mory, to chuſe Burgeſſes for the Parliament; both theſe are upon ſeveral 

Foundations, the one as belonging to their Burgages, the other as belong- 

ing to their Corporations ; the firſt is a real Right belonging to their 

— keg Lands, the other is a perſonal Right belonging to their Body 
olitick. 

As for the firſt, it is ſufficiently deſcribed in Littlatan's Tenures, Sect. 
162, 163, 164. A Tenure in Burgage is a Tenure in Socage, and is 
called 4 Lende in Burgage, becauſe theſe are the moſt ancient Towns 
in England, and from thence came the Burgeſſes to Parliament, and they 
yu have this Privilege, have it as belonging to their Eſtates or Poll 
eſſions. | 

The other Right of chuſing Parliament Burgeſſes is not annexed to 
any Freehold or 
Place, and is created in this Manner, viz. 

When a Town was incorporated, a Grant was, either then or after, 
made to the Body Politick, that they ſhall have two Bur elſes for the 


Place, or ſuch a ſelected Number as is preſcribed by the Charter. 
The Inheritance of this Privilege is, in the whole Corporation aggre- 
gate ; but the Benefit, Poſſeſſion, and Exerciſe is in the Perſons of thoſe 
who, by the Conſtitution of thoſe Charters, are appointed to ele; 
And in all Caſes, where a Corporation hath ſuch 'a Privilege, the 
Members thereof, in their private Capacity, have the Benefit and Enjoy- 
ment thereof, becauſe the Corporation, as ſuch, js not to be repreſented : 
For it is not neceſſary that it ſhould have any Eſtate ; but by being a Cor- 
poration, they have only a Capacity to have Eſtates. Fones i65. Hyward 
& Pulcher. 1 or as the Citizens and Freemen of a Place are incorporat- 
ed for the better Government of thoſe of the Place, ſo is this Privilege of 
having Burgeſſes given for the Advantage of the particular Members 
thereof, whoſe Eſtates are to be bound by the Acts of their Repreſentatives. 
And therefore the Wages of Citizens and Burgeſſes were always levied, 
not upon the Eſtates or 85040 of the Corporation, but upon the Goods 
and Eſtates of the Members thereof 8. gal 
It appears by other Inſtances, that it is uſual and proper for Corpora- 
tions to have Intereſts granted to them, which enure to the Advantage 
of the Members in their private Capacities. Moore 832. Sir Thomas Wal- 
ler verſus Hanger. The King granted to the Mayor and Citizens of Lon- 
don, That no Priſage be taken and paid for Wines of the Citizens and 


The Knights of Shires repreſent all the Freeholders of the Counties. 


ed to draw up the State of the Caſe upon the Writ of Error, lately depending in this 


+ Salkeld d Reports, fol. 19. in Cafe. 
} The CASE of William White, Richard Talboys, William Bell, and Richard Heydon, 


mas Term, as drawn up by their Counſel, and preſented to the Houſe. 


the ſud 4% brought his Action on the Caſe againſt the Conſtables, wherein he ſets 
The Conſtables pleaded Not Guilty, and thereupon a Trial was had at the Aſſizes 


And now the Plaintiff A/by hath brought a Writ of Feror in Parliament. 
The Defendants conceive the Judgment in the Queen g- Bench well warranted by Law. 


the conſtant Opinion of al 
2. Several Acts of Parliament have been made to give 
no Remedy at Common Law in thoſe Courts. 


dants, and the Reſolutions made this Day relating thereunto, ſhall be forthwith printed and publiſhed, 


Whereupon, according to the conſtant Courſe of that and all other Courts, it was moved in Arreſt of Judgment in the N. 
That notwithſtanding the Verdict which only found the Fact, yet no ſuch Action did by Law lie againſt the Defendants; and after ſeveral Arguments at the Bar, and at laſt 
at the Bench, Three Judges (againſt the Chief Juſtice) held, that the Action did not lie, and ſo T, udgment was given for the Conſtables, g ; | 


Freemen of London. This enures to the Benefit of every Citizen and Free- 


*Die Lune, 27 Martii, 1704. It is Ordered by the Lords Spiritual and Temporal in Parliament Aſſembled, That the Report made from the Lords Committees appoints 


Houſe, wherein Matthew A/bby was Plaintiff, and William White, and others, Defen - 
Matth. Johnſon, Cleric? Parliamentor'. 


Conſtables of the Town of Ay/eury, in the County of Bucks, in the Year 1500: In 


a Writ of Error brought in the Houſe of Lords by Matthew Aſbby, upon a Judgment given for the Conſtables againſt him in the Court of Queen's-Bench, laſt Michael- 


The Plaintiff Ah being a poor, indigent Perſon, and coming to ſettle in Aylebury, the Overſeers of the Poor there warned him out of the Pariſh, unleſs he would give Se- 
| curity ta ſave the Pariſh harmleſs, and to that Purpoſe complained to the next Juſtices | | 

WT verſy, the Election for Burgeſſes of Parliament came on, and the ſaid A/ offering himſelf to be polled, the Conſtables (now the Defendants) refuſed to receive him to poll, 
eins (in their Opinions) no ſettled Inhabitant there, nor did he ever contribute to the Church or Poor, either before or ſince the Election. Aſter the Election was over, 


of the Peace, to get an Order to remove him; whilſt this Matter was in Contro- 


forth, that he had Right to vote for Burgeſſes there, and that at that Election he of- 


f-red to poll for Sir Mamas Lee and Mr. Mayne, and that the Conſtables refuſed to receive his Poll, to his Damage of 200l. 


at Bucks, and A/hby got a Verdict againſt them, and had Five Pounds Damages given. 
ueen”s-Bench, where the Action was brought, 


1. No ſuch Action hath ever been brought, notwithſtanding the many Elections that have been controverted every new Parliament; whereby *tis evident, that it hath been 
wyers, and others, in all Ages, that ſuch Action would not lie. 
emedy by Actions in Weftminfer-Hall, in ſome particular Caſes of Elections to Parliament, which ſhew there was 


3« There never were but Three Actions upon the Caſe brought by Candidates for falſe Returns, viz. Nevill's Caſe in the late Times, and Sir Samuel Barnardi/ton's Caſe 
and On/7e2y's Caſe in the Time of King Charles the Second; in all which Caſes the Defendants prevailed upon the Point of Law, viz. That ſuch Action would not lie. ; 


And if fuch Action does not lie for one elected, much leſs will it lie for an Elector. 


4. To fupport every Action upon the Caſe, there muſt be Damage in præſenti, or a Poſſibility of Damage in futuro, which there cannot be in this Caſe, u i 
ſumed, That, cantrary to the Act of Parliament, the Plaintiff was to have Money for his Vote. y : | Caſe, unleſs it be pre- 


5. If there was Damaum (which there is not), yet it cannot be pretended there was 


Injuria ; and Damnum abſque Injuria, is not ſufficient to ſupport an Action upon the 


Caſe. As at the Common Law: If the lawful Patron preſented his Clerk to the Biſhop, and he refuſed to admit him, it is conceived, no ARi |; 
the Biſhop, but a Pare Impedit, in which at Common Law, no Damages were 3 is a much ſtronger Caſe than this. nn 
6. This is not to be compared to other Caſes, where the Party hath no Remedy elfewhere than in Meſiminſter- Hall; for here the Plaintiff hath a proper Remedy by apply- 
ing to the Houſe of Commons; it being uſual for Electors, who think themſelves aggrieved by the Chief Magiſtrates in an Election, to petition the Houſe of Commons 
although the Election is not conteſted by the Candidates, and parliamentary Cauſes are to be determined in Parliament; And therefore, | | 2 
7. His conceived, That fince this Matter concerns the Election of Members to ſerve in Parliament, the Courts of Weftmin/ter-Hall being not empowered by any Act of 
Parliament in this Caſc, have no Cognizance of it; but the Houſe of Commons have the Determination of it: And this Juriſdiction is confirmed to them bv Parliament ; for 
by the Act 7 and 8 V. TI. cap. 7. It any Perſon ſhall return a Member to ſerve in Parliament, contrary to the laſt Determination in the Houſe of Commons, of the Right of 


* 


Election in ſuch Place, the Return ſhall be adjudged a falſe Return: by which tis evident, that the Commons are the only Judges in all Matters where t j 
tion may come in queſtion, as it muſt of Neceſſity do, in all Cafes where the CR is, who are the Electors. | only Fa : x ere the Right of Elec 
5 b 


8. If this Action ſhould prevail, the Chief Magiſtrates, in all Places where Elections 


are made, would be in a miſerable Condition upon every new Parliament, by reaſon 


of a Multitude of Actions which probably would be brought againſt them upon all conteſted Elections, and by the different Judgments that poſſibly may be given in the 


Houfe of Commons, and in Nefminſter-Hall, touching the ſame Election. 

9. The laying it to be done falſe & malitio/e (which are grown to be almoſt Words 
and if thoſe Words ſhall be fi 
to the Power of a Jury. 


$ 46 Ed. UI. u. 4. dorſo, Sc. 


of Courſe in Actions on the Caſe) cannot give a Juriſdiction where it was not before ; 


cient by being annexed to a Man's Intention, almoſt all a Man's Actions may be brought into Wi/minfter-Hall by thoſe Words, and fu bjected 


7. Porwys, Con. Phipps 
mig 


(126) 


ht with Knights and ARS of the ſame County, therefore 
| 0 


belonging to him as he is a Frecholder. 


tation of the People of England, are Citizens and Burgeſſes, Who, though 
they differ in Name, yet are in Eſſence and Subſtance the ſame ; for every 


ight and Privilege 


Prefcription, Time immemorial, or by Charter, within Time of Me- 


ſtate in Poſſeſſion, but veſted in the Corporation of the 


Parliament, to, be choſen either by all the Freemen and Inhabitants of the 


&, 
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man of London for his own Wines, in which che Co orat 
back nd Intereſt. t. . GIA YN 
+ But there is no ſuch Notion in the Law of England as a-Right with- 
The ſame Thing appears by 
| 292. and by the Caſe of Mel, 
E. 
B 


* Y 
i 


- 
. 
t 
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ciently appear „ that 
zody Corporate, yet it is 
of: And it is certainly a great Advantage 


Will have an Opportunity, and eee Obligation, to repreſent their 
S 90 advance their Profſt. . 
Of this Opinion have two Parliaments been, as appears by two ſeveral 
Adds, the one 34 & 35 M. VIII. cap. 13. the other 25 Cr. II. cap. 9. 
'The- firſt is an Act for making Knights and Burgeſſes within the County 
and City of. Ghe/ter, which begins in this Manger, In humble 7 to 
your Majeſty, the Inhabitants. of | your Grace's 1 Palatine of Cheſter, 
That they being excluded and ſeparated from your High Court of Parliament 
to have any Burgeſſes within the ſaid Court, by Reaſon whereaf, the Inhabitants 


have hitherto ſuftained manifold Loſſes and Damages,. as well in their Lands | 


as Guads and Bodies; therefore it was enacted, That they ſhould have 
Knights ſor the County, and Citizens for the City, of Cheffer. The other 
AR, which conſtitutes Knights and Burgeſſes for the County Palatine and 
City of Durham recites, That the Tnhabitants thereof hitherto had not that 
Liberty and Privilege elicting and ſmding Knights and Burgeſſes to the 


igh Court of Parliament.” 5 
The Application of theſe Two Acts is very plain; the firſt ſaith, To 
Jad es to Parliament, is a Da- 


be excluded from ſending Knights and Bur 
mage to Lands, Goods,” and Body: the other faith, That it is a Liberty and 
Privilege to ſend them. 5 SN: 

Thus the Right of Election is explained, and ſhewed to be a legal 

Right. n | | 
hat of electing Knights of Shires belonging to and inherent in the 
Freehold. e F F 

The other of electing "oxy nee is belonging in ſome Cities and Towns 
to the real. Eſtates of the Inhabitants; and in others, is veſted in the 
Corporation, for the Benefit of the particular Members, who are the Elec- 
tors ; the having of which is a great Benefit and Advantage to the People 
thereof, and will prevent great Loſs and Damage that otherwiſe would 
enſue. . 

II. It follows, That in conſequence of this Right or Privilege, the 
Poſſeſſors thereof muſt have a legal Remedy to aſſert and maintain it. 

It was ſaid, That there are many Rights for which a Man has no Re- 
medy by the Common Law, as in Caſe of a Legacy given, if it be not 
paid, the Party cannot bring an Action for it. This is very true, but not 
applicable to the preſent Purpoſe; for the Conſtitution of the Engliſh Go- 
vernment has wiſely diſtributed to ſeveral Courts the Determination of 
proper Cauſes, but has left no Subject, in any Caſe where he is injured, 
without his adequate Remedy, if he will go to the right Place for it, If a 
Man will ſeck for a Remedy at Common Lay, for a Legacy, which by our 
Conſtitution is to be recovered in the Eccleſiaſtical Court, it is his own 
Fault if he do not recover, as it would be if he ſhould begin a Suit for 
Land in the Court of Admiralty, or go for Equity to the Common Pleas. 

He who loſes or quits his Remedy luſes his Right: If a Man has a Bond 
for Payment of One Thouſand Pounds, he has no Remedy to recover 
this Money but by Action; therefore, if he releaſes all Actions, he loſes 
his Right to the Money, becauſe he has pres away the Means to recover 
it, Coke's 6th Rep. 58. Bredman's Caſe. If a Man purchaſes an Advow- 
ſon, and at the next Avoidance ſuffers an Uſurpation, and brings not the 
Dare Impedit in Time, he hath loſt all manner of Remedy, and in con- 
ſequence his Right, to which neither he nor his Heirs can ever be reſtored. 

Would it not look very ſtrange in a Conſtitution ſo formed, that the 
Commons of England have an undoubted Share in the Legiſlative Au- 
therity, which is to be exerciſed by their Repreſentatives choſen by them- 
ſelves, in which every Freeholder, of Forty Shillings per Annum, hath a 
Right to vote for the 7 every Citizen for a City, and every Burgeſs 
for a Borough; that if the Sheriff, or other Officer, who is to cauſe the 
Election to be duly made, ſhall hinder or _ any of thoſe Electors of 
his Right, the Perſon injured ſhall have no Remedy, though the Injury be 
done to ſuch a Right, upon the Security whereof the Lives, Liberty and 
Property of all the People of England fo much depend! 

I har the Defendants, in this Caſe, by hindering the Plaintiff fram 
voting, have done ill, cannot be denied; Ses they have excluded one 
who has a Right from his Vote. Then, if the Law doth not allow an 
Action to the Party injured, it tolerates the Injury, which is abſurd to ſay 
is tolerable in any Government. | | 

There was much Weight laid upon the Caſe of Ford and Haſęins, 
2 Cre. 388. Ae. 842. which is, that where, by the Cuſtom of the Manor, 
every Tenant for Life might name his Succeſſor for his Life, whom the 
Lord is to admit; if one be named, and the Lord refuſes to admit him, it 
was held, an Action on the Caſe would not lie, becauſe the Nominee had 
no Right without being admitted. But the Reaſon given for that Opi- 
nion — it has no Relation to this Caſe, for the Plaintiff's Right of 
voting is veſted in him without any previous Admittance; therefore, 
though it ſhould be a Law that no Action will lie for not giving a Right, 
yet certainly an Action mult lie for defrauding and injuring a Man to en- 
joy a Right that he hath. | 

When any Statute requires an Act to be done for the Benefit of an- 
other, or to forbear the doing of an Act, which may be to his Injury, 
though no Action be given in expreſs Terms by that Statute, for the Omiſ- | 
ſion or Commitfion, the general Rule of Law in all ſuch Caſes is, That 
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the Caſe of aller and Spateman, 1 Saund. 
| | and Mall. "Theſe Inſtances make it 
that though the Inheritance of this. Franchiſe be in the 
is for the Behefit of the particular Members there- 
for the Men or Inhabitants of 


a Place to chuſe Perſons. to repreſent” them in Parliament, who thereby 


Free Hain. The Defendants did not, 
| Plaintiff away from the Election, nos 
did maliciouſly hinder him ( ſo it is 
ration, and it is found by the 
ſo the De 


ſtrictly enjoined by Act of Parliament to be obſerved, 


purſued by bringing this Action is the proper Remedy allowed by the an 


| cution of the Proceſs of Law, does an Injury, an Action of the Calc lies 


| the Plaintiff voted was choſen, or would have been chofen, if his Vote 


face. 


. Maſters of Loxdon- Bridge, which Officer is to be elected by a Common- 
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by if hewho bath a Right td vote be hindered by him who is to rake ba 
ote, ot to manage the Eledtion, that Election is not free, ſuch an l. 
pediment is a manifeſt Violation of that Statute, as well as an Injury to 
che Party whoſe Vote is refoſed. "This Statute. of Wt. 1. ſhews wha 
Opinion the King and Parliament had of the great Conſequence it n 
to the hole Realm, That People ſhould have their Freedom in Choice: 
and though the Common Law was the ſame before, as appears even by the 
Statute Itſelf, the" Words whereof are, Elections ought. to be Free z yet i 
was judged necellary to add the Sanction of an, Act of Parliament there. 


row "$7 | N n 
unto; The King commandeth upon great Forfeiture, That no Great Man, « 
other, y Farce of Arms, or by Malice or Menaces, ſpall diſfurb amy to mah, 


by Force of Arms, drive th: 
nor by Menaces deter him, but t 

charged by the Plaintiff in the Declz. 
be Jury to be done by Fraud and Malice), ane 
fendants are Offenders within the very Words of the Statute d 
| We. 1. Where the Law is ſo clear as 'to the Right, and the Duty 6 
it ſeems a great Pre. 
| ſumption to make it but a light Thing. 7 1 . 
It being apparent that the Plaintiff had a Right, and that. the Deten. 
dants have done him Wrong, and that by Conſequence of Law he mul 
| have ſome Remedy to vindicate his Right, and to repair the Wrong, 
III. The third thing to be ſhewn is, That the Remedy the Paints 


cient Law of England. © oe AN EEE 
This Action is that which is called in the Law an Action upon the 
Caſe; that is, founded upon the particular Caſe of the Party injured. 
The Law in all Caſes of Wrong and Injury hath „ proper and 
adequate Remedies. | 3 4 
I. When a Maa is injured in his Perſon, by being beaten or wounded, 
the Law gives him an Action of Treſpaſs, Aﬀault and Battery; if by 
being impriſoned, an Action of falſe Impriſonment. TY 
2. If his Goods be taken away, or Treſpaſs done unto his Houſe ct 
Lands, an Action of Treſpaſs lies to repair him in Damages. 
3: If a Man hath a Franchiſe, and is hindered in the Enjoyment; theres 
of, the proper Remedy is by an Action upon the Caſe, Ee, 
The Plaintiff in this Caſe hath a Privilege and a Franchiſe, and the 
Defendants have diſturbed him in the Enjoyment thereof, in the mot ef. 


ſential Part, which is his Right of voting. 
4. Where any Officer or Miniſter * Juſtice, intruſted with the, Exe. 


againſt him, If the Sheriff will not execute a Writ by arreſting the 
Party-Defendant, or taking his Goods, the Party ſhall have his Action 
upon the Caſe, becauſe he refuſed to do his Duty, to the Plaintiff's Da- 


mage. | | | 
| The Precept which the Defendants received from the Sheriff in this 
Caſe was founded upon the King's Writ; and the Defendants are com- 
manded to cauſe two Burgeſſes to be elected for the Borough of Aylesbury, 
of which they are to oe Notice, and to admit every one who hath a Vote 
to make uſe of it; if they refuſe any Man to vote who hath a Right, they 
act N to the Duty of their Office. . 

It was objected, That it did not appear that the Perſons for whom the 
Plaintiff voted were elected, nor that they would have been elected, if 


his Vote had been admitted. „ 
The Anſwer is, That it is not material whether the Perſon for whem 


had been taken; his Right and Privilege is to give his Suffrage, to be 
a Party in the Election; if he be excluded from it, he is wronged, though 
the Perſons for whom he would have given his Vote were elected. 

The Right of Action muſt accrue upon the Refuſal of the Vote, end is 
never to be made better or worſe by the Return, which is a Matter ex pg, 


It was ſaid in the arguing this Caſe, That the Plaintiff had no Da- 
mage; or at leaſt, that there was no ſuch Injury or Damage done to him 
as would ſupport an Action. | ; | 

The Anſwer to that is, That the Law will never imagine any ſuch 
thing as Injuria fine Damno. Every Injury imports Damage in the Na- 
ture of it. If a Man pick a Lock, and come into an Houle without the 
Conſent of the Owner, perhaps there is no pecuniary Damage done to the 
Value of a Farthing, yet the Owner ſhall have an Action againſt him, 
and recover Damages for the Invaſion of his Poſſeſſion and Property, 
There are many Caſes of the ſame Nature, which have been determined 
upon this Ground. In the Caſe between Starling and Turner, 24 Car. Il. 
in Com. Ban. (ſee Ventris firſt Part, p. 206.) and afterwards in Bay. Reg. 
The Plaintiff Turner, amongſt others, ſtood to be one of the Bridge- 
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Hall of the City of London : The Queſtion was, Who had the greateſt 
Number of Voices? The Plaintiff demanded the Poll, and the Taka: 
dant, being then Lord Mayor of London, refuſed it : It was adjudged, 
That the Action was maintainable for refuſing the Poll, becauſe every 
Candidate has a Right to have it; and though perhaps if the Poll had been 
granted to the Plaintiff in that Action, it might have been againſt him, 
yet the Denial of that Right was a good Ground of Action. 

Upon the ſame Reaſon, the Caſe 29 E. III. 18. was determined; and 
alſo the Caſe of Hunt and Dewman, 2 Cr. 478. 2 Rolls 21. 

It is apparent by what has been ſaid, That the Plaintiff in this preſent 
Caſe hath been injured, in being denied his Right ; and no good Reap 
can be aſſigned that fo affects this Cafe, as to make it differ from other 
Caſes ; though to that Purpoſe ſeveral Matters were urged and inſiſted 
upon. As firſt, that this would be the Occaſion of many Actions. 

If that be ſo, there is the greater Reaſon to ſupport this Action, 
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the Party injured ſhall have an Action, Cote 10. Rep. 75. The Caſe of 


to puniſh the many Wrongs that have been done, which will pre- 


vent any more of the like Nature. If Offences multiply, Remedies 


he AJar/balſea, Rep. 100. Co. Mas. Car. 118. This is a Maxim al- 
Sake yas ten No : If other Officers of Boroughs 


lowed and approved of in all Ages. | againft them ought to be advanced. 1 8 At 
There is the ſame Reaſon 6, yoo the Common Law gives a Right, or have been, or ſha!l be guilty of the like Misfeaſances as theſe De- es 
fendants have been, it is fit they ſhould be liable, as theſe Defendants are, of 


prohibits doing a Wrong: But in this Caſe, An Act of Parliament is not 
wanting, for the Statute of H. 1. cap. 5. enacts, That Elections ſhall be | 


| 


If one Man be beat and impriſoned, is it any 


to make Satisfaction, 
Objection 
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V | 
NbieRion sesinſt his having ah AQion, | 
«2. —.— as he hath * ſhall have the like Remedies ? The onl 
Means to hinder Ovrruptions that will ſoon become frequent amongſt thoſe 
Officers of Boroughs and Corporations, is, to let them fee that they are 
obaokious' to the Law, and that their Purſes ; muſt make Satisfaction to 
all whom they ſhall injure in this Manner. It is true, if one Ad which 
tends to che Injury of many Perſons be committed, no one Perſon injured 
ſhall be allowed to have an Action, becauſe the reſt might have the ſame. 
Co. 5. Rep. 72. Williams's Caſe, 3 Cr. 664. Pireux ver Hovenden ; as 
the Cafe of not ſaying Divine Servos in a Chapel of a Manor to the Lord 
and Tenants z or for ſtopping of a Lane or Coinion-way, becauſe the 
[Defendant for one Act would have a Multitude of Suits againft him, the 
Injury alike affecting a Multitude : But the Refuſal of every Vote is a 
| diinet Act: The Party grieved, whoſe Vote was denied, can only bring 
an Action for the Refuſal ; the others, whoſe Votes were admitted, are 
not concerned. And if an Officer denies an hundred; who have a Right, 
theſe are a hundred ſeveral Wrongs, for which he ought to be liable to as 
many ſeveral Actions. As if a Man will make it his Buſineſs to fling 
Stones, and ſhall hit a hundred ſeveral Men, the muſt make Satisfaction to 
them all: But ſurely this is ſo far from being an Objection, that it is a 
ſtrong Argument to ſupport the Action: For if the Mayor or Bailiff of a 
Borough ſhall have Liberty to refuſe Men who have Votes, he can eaſily 
make a Majority to vote on his Side: and then, What will become of 
Elections? The Officer will return him that is elected by a Majority of 
his own making, by excluding the Votes of others that have Right. 

This would encourage Officers to be partial and corrupt, and to return 
divers Perſohs to be elected in that Manner, who at leaft muſt have Poſ- 
ſefion of Seats in the Houſe of Commons for ſome time, and give Voices 
in the making of Laws, and impoſing of Taxes, until the Right of Elec- 

jon be determined. | : 
epi though upon hearing the Cauſe in the Houſe of Commons, this 
Matter hy he ſet right at laſt ; yet, what can compenſate for the Miſ- 
chief that may be done to the Kingdom in the mean time, by the Votes of 
thoſe who ſhall be partially returned, and are not the Repreſentatives of 
the People of the Place who are to chuſe them? _ 3 

Beſides, the forementioned Rule againſt multiplying Actions is confined 
to ſuch Acts where there is another Remedy to be had; but where there 
is no other Remedy but an Action, the Wrong-doer muſt anſwer to ſo 
many ſeveral Actions as there are Perſons injured. Suppoſe a Man will 


ale lies plough up the Ground in which a hundred Perſons have a Common, he 
ng the muſt anſwer all their Actions. If the Inhabitants of a Town have a 
111 common Watering-place, and a Stranger ſtops the Current, whereby 
. 


the Water is diverted, every Inhabitant ſhall have his Action, becauſe there 


a ther Remedy. a 
in this 0 The * . PlatneifF in this Caſe has no other Remedy beſides this Ac- 


com - 


| tion; no Indictment lies, becauſe it is a perſonal Wrong to the Party, 
esbury, and no Wrong to the Publick, but only in the Conſequence of it, as an 
N hen evil Example, which tends to the Encouragement of other ſuch Officers 
t, they to commit the like Tranſgreſſions: Nor is there any Danger to an honeſt 

Officer, that means to bs his Duty; for where there is a real Doubt 
on the touching the Parties Right of Voting, and the Officer makes uſe of the 
ted, if | Leſt Means to be informed; and it is plain his Miſtake arofe from the 


Difficulty of the Caſe, and not from any malicious or partial Deſign, no 
whem 4 a, 


vill find an Officer guilty in ſuch a Caſe, nor can any Court direct 
Vote bord 3 do it; for it is 2 Fraud and the Malice that intitles the Party 
to be to the Action: In this Caſe, the Defendants knew the Plaintiff to be A 
though Burgeſs, and yet fraudulently and maliciouſly hindered him from his 
EP Right of voting; and Juſtice muſt require that ſuch an obſtinate and un- 
and is juſt miniſteria] Officer ſhould not eſcape with Indemnity. 
ex poſt That the Officer is only miniſterial in this Caſe, and not a Judge, nor 


acting in a judicial Capacity, is moſt plain; his Buſineſs is only to exe- 


o Da- cute the Precept, to aſſemble the Electors to make the Election, by re- 


o him ceiving their Votes, computing their Numbers, declaring the Election, 
and returning the Perſons elected: The Sheriff, or other Officer of a Bo- 
y ſuch rough, is put to no Difficulty in this Caſe, but what is abſolutely neceſ- 
1e Na- ſary in all Caſes. If an Execution be againſt a Man's Goods, the She- 
ut the riff mut, at his Peril, take Notice what Goods a Man has. ; 
to the Another Objection was made in reſpe& to the Novelty of the Action; 
ſt bim, it was ſaid, Never any ſuch Action was brought. 
Dpertys In Anſwer to this Objection, it may be ſaid, That probably there have 
mined not been many Occaſions given for bringing ſuch Suits. It is to be 
ar, Il. hoped, that very few have ever been ſo preſumptuous, as to dare to make 
y. Reg. an obſtinate and malicious Refuſal of an undiſputed Vote. If the Caſe 
ridge» has happened before, perhaps the Party, out of Conſideration that only 
nmon- ſmall Damages were to be expected, might be diſcouraged, and think it 
reateſt better to acquieſce. And it is probable, the ill-deſigning Officer would 
Defen- be at leaſt ſo cautious as to refuſe the Votes of ſuch Perſons only as he 
dged, thought, by reaſon of the Meanneſs of their Circumſtances, were unable 
every to vindicate their Right, It is not every one that has ſuch a true Engliſh 
been Spirit as the Plaintiff, who could not fit down meanly under a Wrong 
t him, done to him in one of the moſt valuable Privileges of an Englihman. It 
is not the Novelty of the Action that can be urged againſt it, if it can be 
; and ſupported by the old Grounds and Principles of Law : The Ground of 
Law is plain, certain, and indeed univerſal, that where any Man is injured 
reſent in his Right, by being either hindered in, or deprived of, the Enjoyment 
eaſon thereof, the Law gives him an Action to repair himſelf. 


other 


4 The Caſe of Hunt and Dowman, which was, 16 Fac. I. Ann. Dom. 1618, 
ifift 


of an Action by the Landlord againſt the Tenant, for hindering him 
from ſearching his Houſe to ſee whether it was in Repair, was never 


ion, brought before that time; and that of Turner and Starling was not brought 
pre- *rill 23 Car. II. ; 

ed'es The Law of England is not confined to particular Precedents 

pu;zhs and Cafes, but conſiſts in the Reaſon of them; which is much more 
De- extenfive than the Circumſtance of this or that Caſe. Ratio Legis 

ale, ft Anima Legis ; & ubi cadem Ratio, ibi idem Jus, are known Maxims. 

t any Vol. VIII. 


tion 
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becauſe all others who ſhall be a8 
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An Aon ajainft the Maſter of a Ship, for that the Ship, lying in. the 
River of Thames, was robbed, was maintained upon the ſame Reaſon as 
againſt a common Carrier ; yet ſuch an Action was never known until 


| 23 Car. II. in the Caſe of Moſs and Slue. 1 Cr. 15. Jones 93. Palmer 313. 


Smith and Cranſhaw, an Action of the Caſe was brought for maliciouſly, 
and without any probable Cauſe, indicting the Plaintiff of High-Trea- 
ſon: This was the firſt Action that was ever brought in ſuch a Caſe ; 
and yet it was adjudged maintainable upon the ſame Reaſon as upon a 
malicious Indictment of Felony. 2 Levinz. 250. Heming and Beal, an 
Action of the Caſe was brought againſt the Mayor of a Town, for re- 
fuſing the Plaintiff to give his Vote at the Choice of a new Mayor ; and 
there was not any Scruple made, but that the Action did well lie, though 
that was the firſt Precedenr. 3 
It is granted, That if a Freeman who hath a Right to give his Vote for 
the Choice of a Mayor be denied his Vote, he may maintain an Action 


| upon the Caſe, 


There can be no difference between that Caſe and this, unleſs it can be 
ſuppoſed that the Right to vote at the Election of a Mayor is of higher 
Eſtimation in the Eye of the Law, than a Right to chuſe Members to {crve 
in the High Court of Parliament. 

This Action is not only founded upon the Reaſon of the Common Law, 
but it hath the Sanction of an Act of Parliament, viz. the Statute of 
Weſt. 2. cap. 24. which ſays, That whenſoever from p it ſhall fortune 
in Chancery, that in one Caſe a Writ is found, and in a like Caſe falling under 
like Right, and wanting like Remedy, none is found, the Clerk of the Chancery 
Hall agree in making a Writ, and by Conſent of Men learned in the Law, a 
IWrit ſhall be made, left it ſhould happen hereafter that the King's Court might 
fail in miniſtering Tuſtice to Complainants, | 

The Objection moſt inſiſted on was, That this is a Matter relating to 
Parliaments, and ought to be determined by the Law and Cuſtom of Par- 
liaments ; and for that Reaſon is not cognizable in the Queen's Courts. 

In Anſwer to this Objection, it was ſhewed, firſt, That this Caſe is pro- 
per in the Nature of it, to be determined in the Queen's Court. 

2, There is no other Proviſion made for the Plaintiff, who is highly 
injured in his Right, but by bringing his Action in the Courts of Law, 
that have Power to determine of Men's Lives, Liberties and Proper- 
ties. 6 N 

Firſt, The Caſe in the Nature of it is proper for the Queen's Courts. 
This will be apparent, if the ſeveral Rights of electing Members to ſerve 
in the Houſe of Commons be conſidered. | 

The Right of chuſing Knights of the Shire is founded upon the 
Electors Freehold. Matters of Freehold are determinable originally and 
primarily in the Queen's Court, by the Rules and Methods of the Com- 
mon Law, by a Jury ſworn, and by the Evidenee of Witneſſes upon 
Oath: And as the Right of the Freehold is determinable there, ſo are 
all Benefits, Rights and Advantages depending thereupon, or besong— 
ing thereto, | 

If a Freeholder's Voice be refuſed by a Sheriff, what is it ſhould hin- 
der the Queen's Court from trying and determining this Matter, like all 


other Queſtions of Frechold, by a Jury, upon the Oaths of Witneſſes, 


or Evidence in Writing, whether the Plaintiff that ſuppoſes himſelf 
wronged was a Freeholder, or not ? 

The Right of chuſing Citizens and Burgeſſes depends either upon Pre- 
ſcription or Cuſtom, or upon Letters Patents; theſe are alſo primarily 
and originally cognizadle by the Queen's Courts: Cuſtoms and Preſcrip- 
tions are triable by the 98 that is, by a Jury of Twelve Men of that 
County where the Cuſtom is alledged to be: This is known Law in all 
Caſes without Exception. 

And as to Letters Patents, if pleaded ſpecially, the Court muſt judge of 
them; and if either Party conceives the Court hath judged amiſs, he hath 
his Remedy by Writ of Error, ttill at Jaſt it comes where it will receive 
a final 2 So that eyery Right which an Elector can have is pro- 
per for the Determination of the Queen's Courts. There are various 
Ways of Election in different Boroughs, but they all depend upon Char- 
ters or Cuſtoms; and therefore are not more diffcult to determine than 
other Franchiſes or Liberties which depend upon the ſame Foundations. 

And whereas it was ſaid, That by a late Act of Parliament in the 7&8 
W. III. the laſt Determination of the Houſe of Commons concerning 
the Right of Elections is to be purſued, it amounts to no more than this, 
That the Officer who is to make the Return, is to take Care to return him 
to be elected, who is choſen by a Majority of Electors qualified accord- 
ing to the laſt Determination of the Houſe of Commons; if he does ſo, he 
incurs no Danger, he is not liable to an Action; but the Houſe of Com- 
mons itſelf is not bound by that Rule. Now ſuppoſe the Officer will 
deny a Man a Vote, who, according to the Jaſt Determination there, 
ought to have one, and this the Officer did well know, what is it hin- 
ders him that had Right according to that Determination, from bringin 
his Action againſt the Officer who hath injured him ? It cannot be the A4 
of Parliament, for the Queen's Courts are by Law the firſt and original 
Expounders of the Statutes of this Realm. 

But ſecondly, There is no other Court of Juriſdiction appointed by 
the Law of England for determining the Right, and repairing this Inju- 
ry, but the Courts of Weſtminſter. 


It is a general Rule, that whoever impeaches the Juriſdiction of one 


Court, muſt intitle ſome other Court to have a Juriſdiction of that Caule ; 
but that is impoſſible to be done in this Caſe. 

It was ſaid, that the Determination of the Right of Elections of 
Members to ſerve in Pariiament, is the proper Bulineſs of the Houſe 
of Commons, which they would be always very jealous of; and this Ju- 
riſdiction of theirs is unconteſted, That they exerciſe a great Power 
in that Matter, for they oblige the Officer to alter his Return accord- 
ing to their Judgment; and that they cannot judge of the Right of 
Election, without determining the Right of the Electors ; and if Flec- 
tors were at Liberty to proſecute Suits touching their Right of giving 


+ Wa in other Courts, there might be different Judgments, which would 
| make 
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| make Confuſion, abd be diſhonourable to the Houſe of Commons, and 


that therefore ſuch an Action was a Breach of their Privilege. 
As to theſe Objections, ſeveral Anſwers were gen. 
It was Del, That the Houſe of Commons exerciſe a Juriſdiction 

in determining the Right of Election of their own Members; and though 


the Time may be aſſign'd, when that Jutiſdiction was exerciſed in ano- 
ther Place, yet there has been a Uſage long enough to hinder that Point 
d n given to it by 


rawn in Queſtion, eſpecially after the Sanctio 


from being | 
the AR made in the Seventh Tear of King Nillam's Reign. ' © 
But tho' it be true, That the Merit of the Election of a Member be a 
proper Subject for the Houſe of Commons to judge of, becauſe they only 
can give the proper and moſt effeQtual Remedy, 4 excluding the Uſur- 
per, and giving Poſſeſſion of the Place to him who has the Right; yet 
there is a great Difference between the Right of the Electors, and the 

- Right of the Elected; the one is a Temporaty Right to a Place in Parlia- 
ment, pro hac vice, the other is a Freehold,” or a Franchiſe : Who has a 


Right to ſit in the Houſe of Commons may be pro rly cognizable there ; | 
Right to chuſe, js a Matter originally eſtabliſh'd, even be- 


but who has a 
fore there is a Parliament: A Man has Right to his Freehold by the 
Common Law, and the Law having annexed his Right of voting to his 
Freehold, it is or the Nature of his Freehold, and muſt depend upon it. 
The ſame Law that gives him his Right, muſt defend it for him, and any 
other Power that will pretend to take away his Right of voting, may as 
well pretend to take away the Freehold, upon which it depends. 


To ſay the Plaintiff, in this Cafe, may apply to the Houſe of Com- 


mons, is not ſufficienr, unleſs proved; never any ſingle Elector of any 


County or Borough, did complain to the Houſe of Commons, that he was 
debarr'd of his Vote, and deſire them to determine his particular Right. 
Sometimes, ſome of thoſe who have Right to chuſe in a De have 
complain'd, That Perſons have been return'd by the Officer who were 


not duly elected, as * an Injury done to the whole Community of 
the Borough, to have a Perſon without Right fit there as their Repreſen- 


. tative; but this is only to bring the Merits of the Election in Queſtion, 
of which that Houſe hath Cognizance, and therefore, as incident and 

. neceſſary thereto, they may try the Right of Electors, which of them, by 
Cuſtom, or Letters Patents, have 'Voices ; but this is no more than all 
Courts have. In the-Eccleſiaſtical Courts, which proceed according to 
the Civil Law, if the Suit be originally proper for their Juriſdiction, they 
have Power to determine Things foreign thereto ; as if Letters Patents, or 

Conveyances of Lands come in Queſtion, though 283 and original- 
ly determinable in the Courts of Common Law. Matrimony is properly 

under the Juriſdiction of the Eccleſiaſtical Court; and if a Queſtion ariſes 
between the ſuppoſed married Parties in their Life-time, or upon Dower 
of Baſtardy, it ſhall be tried and determin'd there: But when an Action 
is brought by a Man and Woman, ſuppoſing her to be his Wife, if the 
Defendant pleads in Abatement, that they were not married, it ſhall be 
tried by a Jury where the Action was brought; ſo if any one's Title to 

Lands depends on a Marriage, if an Action be brought to try the Title, 
the Marriage may be determin'd by a Jury. This ſhews plainly, That 
becauſe the Houſe of Commons may determine who are Electors, and 
who are not, incidently, and ſo far only, as it is neceſſary to try the 
Right of the Election, it doth not follow, that when the Right of Elec- 
tion is not in Queſtion, they can try the Right of an Elector. 

When the Right of the Candicate is examin'd in the Houſe of Com- 
mons, it is in order to determine which Perſon hath the Right to join 
with them in the making of Laws, and other publick Services; and if, 

in order to the determining this Point, the Houſe of Commons muſt judge 
of the EleQors, they do it only to this Purpoſe, But the Courts of 
judge of an Elector's Right wholly to another End, as it is a legal Right, 
to aſſert that, and to repair in Damages the Elector who is wrongfully 
hinder'd from exerciſing it. This is what the Houſe of Commons can- 
not do, nor to this Day was there ever any Application made to them to 
do it, and it may be reaſonably ſuppoſed they will not now begin to take 
it upon them, | 

It commonly takes up a great Part of the Time of a Seffion, to de- 
termine the Caſes of Elections, before they can be ſure the Houſe is 
compoled of ſuch as have a Right to fit ; but ſhould they once pretend to 
take Cognizance of particular Men's Complaints, in order to decide the 
Rights of Electors, it would be impoſſible for them to have any Leiſure 
to employ themſelves about the Ardua & Urgentia Negoatia Regni, the 
Safety and Defence of the Kingdom, for which the Writ calls them to- 

ether, It is granted, That the deciding of the Right of Electors is a 

latter of great Weight, and in conſequence concerns -the Lives and 
Liberties of 
per Remedy to be purſued in the ordinary Methods of Juſtice, a Remedy 
that is adequate, where Damages may be recover'd. The Plaintiff, in 
this Caſe, knew he had a Right by Law to give his Vote, and when he 
found himſelf deprived of it, he reſorts to the Law for his Remedy : And 
it is probable, moſt of the Electors of England will be of his Mind, and 
think it for their Intereſt to reſort to the Courts of Veſiminſter-Hall, for 
aſſerting this _ Right of theirs upon Occaſion, where they may prove 
their Caſe by Witneſles upon Oath, and have their Damages aſſeſs'd by 
their er duly ſworn; nothing of which can be done, if they are 
to ſeek for a Remedy in the Houſe of Commons. 

Where a Man is injured, if he cannot bring his Action to recover the 
Thing itſelf he hath loſt by the Injury, the Law will always give him 
Damages in Lieu thereof. 

It was ſaid in the Debate of this Caſe, That Inſtances were to be gi- 
ven, where the Party injured did not recover Damages; as in Caſe where 
one has a Right of | Tas eee and is diſturb'd, he could not recover 
Damages at T Common Law, and that was reſembled to the Right of 
an Elector, which was ſaid to be only a Right of Nomination. But the 


| 7 If the Plan nd all other injured EleQors, ſhould be obliged to p 
to the Houſe of Commons for Satisfaction, it may be reaſonably ſuppoſ. 

ed, the Parliament may de diſſolyed before it could come to his Turn t 
have bis Cauſe heard; What would be the Conſequence of this? If che 
Plaintiff muſt be thereby without Remedy, Would not the Law be noto. 
riouſly defective? And yet none will ſay, that another Parliament ch 
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the Subjects of England ; but the Law hath provided a pro- 
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was bis Vote at the Election, for that Election is over, and can neye; 
: * | be had again, ſo that the Plaintiff cannot pöſſibly have any Reparation 
unleſs it be in Damages, and this Sort of * 5 


aration the Houſe of Con. 


mons cannot give him. 


>. 


ever take Cognizance of any Injury done upon Account of an Election 8; 
a preceding Parliament: But ſuppoſe the next Houſe of Commons wil 
determine it, What endleſs Work would the Houſe of Commons be en. 
| the enſuing Election would make as many ney 
ueftions as that which went before, and which the Parliament did ng 
live lang .,coough to h. 8 
As to what was objected, that the ſame Matter may come in Queſticy 
in the Houſe of Commons, where it may be determin'd, That this Plain. 
tiff hath no Right, ſo that great Confuſion would ariſe from differem 
Judgments in different Courts, it is no more than what may happen ert. 
r Day in Neſiminſter- Hall, where the ſeveral Courts may be of vario 
pinions upon the ſame Queſtion, and yet no Hurt is done to the Pub. 


lick; nay, this is no more than happens often in the Houſe of Commons, 
where the Right of Election in the ſame Borough is decided different 


bee. 's different Parliaments, and they do not think themſelves difho. 
nour'd by it. A op DR or any 
This Contrariety. of A can never appear, for the Houſe d 
irect Judgment on this or that individual Elec. 
tor's Right; the 1 either upon a general Queſtion of the Compe. 
titors, or where the Right of Election in the Borough is placed, whethe: 
all inhabitants, or thoſe under a particular Qualification; or whether the 
whole Commonalty, or a ſelected Number have Voices, and all theſe at 


.but Ways and Means to determine the Rigs of Election. 


If the Houſe of Commons judge of the Right of a particular Eledor 2 


any Time, it is only pro z/la vice, ſo far as it relates to the particular Caf 
be fore them; but ſurely, the Houſe never thought the Elector's Freeholi 


finally concluded thereby, becauſe he is no Party to that Suit, his Right 
came not there in Queſtion originally, but conſequentially, in a Cause 
litigated between other Perſons, to which he is no Party; and it cannot 
be agreeable to right Reaſon, or the Principles of Law, for a Maut 


Right to be concluſively determin'd in a Cauſe between other Parties. 


And after all, Where is the Damage to the Publick, if there ſhould be 
a Variety in the Determination of the Houſe of Commons, and the Court 
of WI/eftminſter ? It is not impoſſible, in the Nature of Things, for the 

great Advantages which the Houſe of Common 
want; they want the Help of Juries, and the Power of giving Oaths; 
and they ought not to be diſpleaſed with their Electors, if they reſort to 
Courts provided with theſe Powers for aſſerting their Right of Election, 
eſpecially when it is conſider d, That the Perſon whoſe Pretenſions the 
Houſe of Commons approves of, will fit there, which is all they are con · 
cerned in: They are the Elected; and it would be ſtrange if that ſhould 
intitle them to challenge the ſole Power of deciding the Rights of their 
EleQtors, which is indeed to chuſe their Electors. | - 

It was urged as a great Argument againſt the maintaining this Action, 
That it had been adjudged in the Caſe of Mr. Onflow, in the 33d Year of 
King Charles the Second, (ſecond Vent. 37.) That no Action did lie at 
Common Law for a falſe Return of a Member to fit in Parliament; and 
that in the Caſe of Barnardiſſon and Same, it was adjudged the Candi- 
date could not maintain an Action againſt the Sheriff tor a double Return; 
and if the Perſon elected to ſerve Py . e. cannot maintain an Ac- 
tion againſt the Officer, it was urged, 4 fortieri, That the Perſon elecd- 
ing, Fee but a Cobler, ought not to be allowed to have ſuch 
an Action. | 
It was anſwered, That the Law of England has no reſpec to Perſons: 
If an Elector be a Cobler, he is a Freeman of England, and has that great 
Privilege belonging to him, to be repreſented in 9 It was re- 
membered, with what great Variety of Opinion among the Judges that 
Caſe of Sir Samuel Barnardiſton was determined, and what an Alarm that 
Judgment gave to the Houſe of Commons, to ſuch a Degree, that in the 
Seſſion of Parliament, 1679, a Committee was appointed to enquire into 
it as a Grievance. And it was obſerved, That the great Deſign of the 
Act of Parliament made in the ſeventh Year of the late King ( which was 
often mentioned in the Debate of this Caſe to other Purpoſcs), was to 
cure the Rong Inconveniencies ariſing from that Judgment, and the 
Judgment in Mr. Onfl:w's Caſe, which only followed Barnardiſtin's, and 
was judged 8 the Authority of it. But there is no Reſemblance be- 
tween thoſe Caſes and the Caſe of an Elector. In Barnardiſt:n's Caſe of 
a double Return of Members, the Reaſon on which the Judgment was 
founded, was, That a double Return was no Return which the Law 
took Notice of, but was only allowed of by the Cuſtom of Parliament. 
When an Officer who doubts, makes a double Return, he ſubmits to the 
Judgment of the Houſe of Commons; and if that Houſe admits of tuch a 
Return, as they had often done, it would be ha:d the Law ſhould ſubjed 
a Man to an Action for ſubmitting a Matter of Fact (the Truth of which 
the Officer . to the Determination of thoſe who have a Juriſdiction 
of the Matter, and approve the Manner of ſuch a Return. 

In the other Caſe of a falſe Return of a Member, ſeveral Reaſons may 
be aſſigned for the Judgment, which are not applicable to the Cafe 
of an Elector; perhaps it might be, becauſe ſuch a Return is a mani- 
feſt Injury to every one of the Electors (though principally to the Candi- 
date), and therefore it might fall within the Reaſon of 7Villiams's Cale 
above mentioned, That every Elector might ſue him; and therefore 


Anſwer to this Objection is plain, there the Law gives the Party a Re- none of them ſeverally can maintain the Action. But there is another 
Reaſon very obvious, becauſe the Candidate has a proper Remedy to 
recover his Place, from which he is excluded by the falſe Return ; the 
Right of Election is cognizable in the Houſe of Commons, there he will 

recovea 


medy to recover the Preſentation, the Thing that was taken from him, to 


which he is reſtored by the Judgment; but in the preſent Caſe there is | 


no Poſſibility for the Plaintiff to recover the Thing he has loſt, which 
A : 
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why | recover bis Seat in Patliament, which is what the Law. bas the priticipal 
b Con "Regard to, and there is no Reaſon he ſhould have another Remedy elſe- 
gay %%%%%%%%%S%CVẽ.:. arent ard, wag pk | 
to Tt is.abſurd to ſay; The Eleftor's Right of chuſiny is founded upon the | 
"wad Law and Cuſtom of Parliament ; it is an original Right, Part of the Con- 
* Ritutſon of the Kingdom, as much as a Parliament is, and ſrom whence 
Ie E the Perſons elected to ſerve in Parliament do derive their Authority, and 
Ha th tan have no other but that which is given to them by thoſe that have the 
apy "original Right to chuſe them; this doth not touch the Juriſdition elaim- 
& ed and exerciſed by the Houſe of Commons, to try the Right of the Elec- 
Oy 7 tion of their own Members; they who pretend to be admitted to fit there, 
: hp "ought o make out their Right to the Houſe; but there is no Ground to 
mY wp infer from thence,. that the Houſe hath Power to 42 determine the 
-; "ga Right of other Perſons who are not their Members, and do not pretend to 
15 any Place amonzft them. g IJ F 
Welti I. was ſaid, That if this Action were allowed, there would be a Way 
P * | found out for the Lords to let themſelyes into, to judge of the Right of 
I oy | the Members of the Houſe of Commons to fit there, and by Parity pf Rea- 
<p ſon to judge of their own Privileges, as if Actions were brought for 
dope | Words ſpoken in the Houſe of Commons, or other Things happening in 
3 that Houſe, which would be of ill Conſequencde. | 
ib. But it was ſaid, in the firſt place, That this Objection was little appli- 
7 cable to the preſent Cale, becauſe it has no Relation nz e that 
TIER Member, for whom the Elector who brings his Action gaye his Vote. 
s difhs. And ſecondly, Tf things are fo ordered by the Conſtitution of the Engliſb 
I 0 Government, that the ultimate Reſort in point of Judicature is lodged 
* with the Lords, let the Caſe concern what it will, when it is brought be- 
2 le. fore them by Writ of Error, they are bound to give Judgment one. way or 
* other; and as to the particular Inſtance mentioned, relating to Words 
> ether ſpoken in the Houſe of Commons, it was ſaid there never was a greater 
* Attempt made upon Liberty of Speech in the Houſe of Commons, than 
eſe ac | by the Information brought in the King's-Bench, 5 Car. I. againſt. Sir 
ahn Elliot, Denzil Holles, and Benjamin Valentine, 1 uires, for Words 
ector 2 Wn ſpoke in the Houſe of Commons; they pleaded to the JuriſdiQiog of the 
1 Cat Court, as being for what was done in Parliament, and therefore ought not 
'recholi to be examined or puniſhed elſewhere ; but Judgment was given againſt 
is Right them, and great Fines impoſed upon them [Cre. Car. 181]. In the Parlia- 
a Cauk: ment, which met in 1640, theſe proceedings were taken into Conſidera- 
canndt tion with great Warmth, and the 8th of Juby, 1641, it was reſolved in 
| Maris the Houſe of Commons, That the exhibiting of that Information was a 
ties. Breach of the Privilege of Parliament; and that the over- ruling of the 
ould be Plea to the Juriſdiction of the Court, and the Judgment, and all that fol- 
: Court lowed thereupon, was againit the Law and Privilege of Parliament ; and 
for the many other ſevere Votes were paſſed. Thus the = reſted till after 
„ the Reſtoration of King Charles the Second ; but when Things grew to 
Oaths; be ſettled, and there was Leiſure to conſider the Conſequences, of former 
reſort toi Proceedings, the Houſe of Commons began te think that thoſe Votes were 
lection, not to be depended upon as a ſufficient Security, in a Caſe of ſo high a 
ions the Nature, ſince upon Liberty of Speech, all Parliamentary Debates were 
rc Con founded; and they could not think that great Privilege ſafe, while ſo ſo- 
C ſhould lemn a bog Inge ſtood in Force. Therefore, in 1667, the Conſideration 
of theit of this Matter took up a great part of the Seſſion, and the beſt Expedient 
- , they could find out, was, firſt, To come to a Reſolution among them- 
Action, ſelves, That the Judgment given, 5 Car. I. in that Caſe was an illegal 
Vear of Judgment, and againſt the Freedom and Privilege of Parliament; and 
id lie x then to preſent this Reſolution of theirs to the Lords at a Conference, 
IC and which was done 10 December, 1667, and to deſire their Concurrence, The 
Candi- next Day the Lords concurred in the Reſolution, and at the ſame time 
Return; which was a thing aimed at, and deſired by the Houſe of Commons) 
an Ac- the Lords ordered the Lord Holles to bring a Writ of Error in Parliament, 
1 elect- to the end there might be a judicial Determination of that great Point, 
ve ſuch which was done accordingly ; and on the 15th of April, 1668, that Cauſe 
coming to be heard in Parliament, the Judgment in the King's-Bench 
erſons: was reverſed, to the great Satisfaction of the Houſe of Commons. 
at great So little did the Houſe of Commons entertain Jealouſies of this Kin , 
Was fe- that they themielves reſorted to the Judicature of the Lords, in the Man- 
es that ner that has been mentioned, upon ſo weighty an Occaſion, 
rm that [t was objected, that many Inconveniencies would follow, if this Ac- 
tin the tion were allowed; but they were very ſparing in giving particular In- 
Ire into | ſtances of thoſe Inconveniencies. 
1 of the But nothing is plainer than that by the Plaintiff's prevailing in this 
ich was Action, great Inconveniencies will be prevented, and the Subjects Right 
as 19 and Property ſecured againſt the Partialities and Corruption of Officers, 
nd the who are truſted in a Matter of ſo great Moment, as the receiving and al- 
s, and lowing the Suffrages upon Elections. | 
OR be- This tends to encounter falſe Returns in the firſt Approach; and to 
Caſe of have juſt Returns is all the Houſe of Commons ought to deſire. 
ent was How endleſs would the Inconveniencies be, if this Action did not lie! 
e Lau How would Occaſions of Complaint be multiplied ! The Officers who 
iament. had the Return would become the Maſters of Elections, and admit and 
9 tO the reje Electors as they pleaſed, with Impunity ; for if the Electors are on- 
ſuch a ly to ſeek for a Remedy before the Houſe of Commons, it would be aRe- 
ſubject medy worſe than the Diſeaſe ; the greateſt part of their Caſes would never 
which be determined for want of Time; and they who could get their Caſes heard, 
diction could have no Amends ; that is, no Damages given them for Reparation 
of the Wrong, beſides the Abſurdity of having for the moſt part the Parties 
ns wo the Injury, thoſe who fit by a falſe Peturn, Parties to the Judgment. 
_ Cate So that to deny this Action, is to deny the Benefit of the Law in a 
Matter of the moſt tender Concern to an Engliſhman. X 
To pretend it to be a Breach of Privilege of the Houſe of Commons, 
for an Elector to ſeek for Remedy at Law, if he be wrongfully excluded 
of his Vote, is very ſtrange. ON : 
That certainly can never be eſteemed a Privilege of Parliament, that 
7 is incompatible with the Rights of the People. Every Engliſhman is in- 
e will * Martis 13 dis Martii, 1-04. Ordered, That all the Proceedings in relation to the 
ecovet Reports of the Conferences, aud of the Free Conference, be printed. | 


Ordered, | 
That Mr. Speaker do appoint the Printer of the ſaid Proceedings aud Reports. 


of Alhby and White. 
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titled to Reparation for the * done to his Rights and Franchiſes 


in the ordinary and common Methods of Juſtice; where the Juries who 
try, and the Witneſſes who give Evidence, are to be upon theit Oaths. 
Magna Charts, Cap. 29. is very expreſs. No Freeman ſpall be diſſeiſed 
of bis Freehold, or Liberties, or Free Cuſtoms, unleſs by the lawful Judgment 
| of his Peers, or by the Law of the Lane. EY 
| By the /awful Judgment of, the Peers, in the Caſe of a Commoner, is 
meant, by. x Jury of lawful Men upon their Oaths. VE 
If one be injured in ſuch a Manner as the Plaintiff in this Action hath 
been, no Man can ſay that per Legem Terre, by the Law of the Land, 
he can have a Remedy for Satisfaction, and aſſerting his Right in the 
Houſe of Commons ; if there be any ſuch Law, it muſt be either Statute 
Law or Common Law. No Statute gives him ſuch a Remedy, nor doth 
the Common Law, becauſe that is conſtant Uſage for Time immemorial ; 


ſuch an Occafion, did ever apply to the Houſe of Commons for Relief. 
Upon the Fourteenth Day of January; 1703, the Houſe of Lords re- 
verſed the Judgment, and gave Judgment that the Plaintiff ſhould recover. 
| This State of the Caſe being read and approv'd of, the Houſe came to 
the following Reſolutions, viz. 9 2 | 


II is Reſolved by the Lords Spiritual and Temporal in Parliament aſ- 
ſembled, That by the known i of this Kingdom, every Frecholder, 
or other Perſon, having a Right to give his Vote at the Election of Mem- 
bers to ſerve. in Parliament, and being wilfully denied or hindered fo to 
do by the Officer who ought to receive the ſame, may maintain an Action 
in the Queen's Courts againſt ſuch Officer, to aſſert his Right, and te- 
cover Damages for the Injury. 


ä | \ 
FTE is Reſolved by the Lords Spiritual and Temporal in Parliament aſ- 
ſembled, That the aſſerting that a Perſon having Right to give his 
Vote at an Election, and being hindered ſo to do by. the Officer who ought 
to take the ſame, is without Remedy for ſuch Wrong by the ordinary Courſe 
of Law, is deſtructive of the Property of the Subject, againſt the Freedom 
of Elections, and manifeſtly tends to encourage Corruption and Partiality 
in Officers, who are to make Returns to Parliament, and to ſubject the 
Freeholders, and other Electors, to their arbitrary Will and Pleaſure. 


] T is Reſolved by the Lords Spiritual and Temporal in Parliament aſ- 

ſembled, That the declaring Matthew Abby guilty of a Breach of Pri- 
| vilege of the Hyuſe of Commons, for proſecuting an Action againſt the 
Conſtables of Aylesbury, for not receiving his Vote at an Election, after 
he had, in the known and proper Methods of Law, obtain'd a Judgment 
in Parliament for Recovery of his Damages, is an unprecedented At- 
tempt upon the Judicature of Parliament, and is, in effect, to ſubject 
the Law of England to the Votes of the Houſe of Commons, 


II is Reſolved by the Lords Spiritual and Temporal in Parliament aſ- 

ſembled, That the deterring Electors from proſecuting Actions in the 
ordinary. Courſe. of Law, where they are deprived of their Right of vot- 
| ing, and terrifying Attornies, Sollicitors, Counſellors, and Serjeants at 

Law, from ſolliciting, proſecuting, and pleading in ſuch Caſes, 4 voting 
their ſo doing to be a Breach of Privilege of the Houſe of Commons, is a 
manifeſt aſſuming a Power to controul the Law, to hinder the Courſe 
of Juſtice, and ſubject the Property of Engli/hmen to the arbitrary Votes 
of the Houſe of Commons, 93 


The Declaration and Lenity of the Houſe of Commons to Aſpby, had 
not that Effect as might have been expected; for before the then follow- 
ing Seſſions, not only Execution was taken out upon the ſaid Judgment, 
but Mr. Mead brought Actions of like Nature mg Paty, ohn Oviat, 
John Paton, Jun. nes Baſſe, and Daniel Horne, five other Inhabitants of 
Aylesbury, tor being denied their Votes at the Election of Members to ſerve 
in Parliament for the ſaid Borough of Aylesbury; of which Complaint being 
made to the Houſe of Commons, they proceeded as follows: 


a 


— 


All the Proceedings in relation to the Ayleſbury- Men, committed by the Houſe 
of Commons: And the Report of the L:rds Fournal, and Rep:rts of the 
Conferences, and of the Free Conference “. 


|  Martis 21 die Novembris, 1704. | 
Complaint being made to the Houſe, That Robert Mead, an Wen | 
| ney at Law, had proceeded in the Cauſe of Aſhby and I/hite, an 
others, ſince the laſt Seſſion of Parliament, and taken the Defendants in 
Execution, in Breach of the Privilege of this Houſe : 
Ordered, 
That the Matter of the ſaid Complaint be heard at the Bar of this Houſe 
upon Thurſday Morning next. | 
Ordered, 
That the ſaid Robert Mead do attend this Houſe upon Thurſday Morn- 
ing next. 


Jovis 23 die Novembris, 1704, 


The Order of the Day being read for the hearing the Matter of the 
Complaint againſt Robert Meal, an Attorney at Law, for having pro- 
ceeded in the Cauſe of A/bby and J/hite, and others, ſince the Jaſt 
Seſſion of Parliament, and taken the Defendants in Execution, in Breach 
of the Privilege of this Houſe : 

Ordered, 

That the Hearing the Matter of the ſaid Complaint be adjourn'd until 

Tueſday Sevennight. | | 
Ordered, 

That the ſaid Robert Z:ad do attend this Houſe upon Tueſday Seven - 
night. 
| 1 further Complaint being made to the Houſe, That ſince the Re- 
ſolutions of this Houſe the laſt Seſſion, upon the Caſe of Abby and Achim, 


| 
Ayl:bury-Men, committed by this Houſe, and this Report of the Lords Journal, and 


Paul Jodrell, Cl. Dom. Com. 
there 


and there is not one Precedent can be produced; that ever any Man, upon 
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there had been ſeveral new Actions brought by John Ba Fobn Oviet, 
Jobn Paton, Junior, and Henry Baſſe, and profec 


of this Houſe : 
._,. Ordered, 


Houſe upon Tuſday Sevennight. 


Baſſe, do 497 this Houſe upon Tweſday Sevennight. 
Ordered, ts, . r 17 7 
That Copies of the Original Deelarations in the ſaid Actions be laid be- 
fore this Houſe. N EY Mn 
4... » Faneris 24 die Novembris, 1704. 80 
n, OT ated 44h hu e 
That Daniel Horne, à Plaintiff in one of the Actions brought againſt 
the Conſtables of Aylestury, of which Complaint was made to the Houſe 
Veſterday, do 3 this Houſe upon Tutſday Sevennight 
7 0 nib Martis 5 die Decembris, 1704 | | 
The Orders of the Day being read for the Hearing the Matter of the 


Complaints of ſeveral Breaches of Privilege committed by Robert Mead, | 


ahn Paty, John Oviat, John Paton, Junior, 3 Baſſe, and Daniel 
Ta, and for their attending this Houſe: The Serjeant at Arms was 
called upon, to gie an Account of what had been done for the Summon- 


ng of them; and he acquainted the Houſe, that his Meſſenger had been at 


 Aylesbury, and left a Copy of the Order at Mr. Mead's Houſe, and at his 


that he paid Mr. Mead for them all. 


Chamber in Thavies-[nn, but that he does not attend; but that all the 
other Perſons had been ſummoned, and do attend. 

And thereupon, Mr. Arthur Crabb was called for, and brought in with 
the Mace to the Bar, who ſaid : | 1 
That he was Attorney for the late Conſtables of Aylesbury in five ſeve- 
ral Actions, at the ſeveral Suits of Jahn Paty, Fobn Oviat, Jobn Paton, 
Junior, Henry Baſſe, and Daniel Horne: And that he did ſerve Mr. Robert 
Adend, the 6th of March laſt, with the Reſolutions of this Houſe of the 
laſt Seffion of Parliament, relating to the Proceedings in the Cauſe of 
Aſbby and I bite, and others, by giving him a 8 and ſhewing 
him the Reſolutions ſigned by the Clerk of this | 
terwards, viz. the 1th of June laſt, had from Mr. Mead Copies of five 
Declarations in the ſaid Actions, viz. one from Mr. Mead himſelf, and 
the other four left at his Houſe, which Mr. Mead afterwards owned, and 


i 


Which Copies of Declarations the ſaid Mr. Crabb produced to the 
Houſe, together with Notice in Writing from the laid Mr. Mead, the 
22d of Fuly laſt, That he would try one of the faid Actions, but not the 
other four, at the then next Aſſizes. | | 3 
And then he withdrew. 

And the Notice was read. 

And the Copy of the Declaration between Paty and White & aÞ was 

alſo read, and is as followeth (a) : 


Paſche, Anno Tertis Anne Regine. 

Bucks . yOhannes Paty queritur de Will'o White, Ric'o Talboys, 

J Will'o Bell, & Ricardo Heydon, in Cuſtod' Mar* &c. pro 
eo, Viz. quod cum viceſimo ſexto die Decembris Anno Regni Dom' Wil- 
liel“ Tertii nuper Regis Ang' &c. duodecimo e Cur Cancellar' ipſius nuper 
Regis apud Weſtm' in Com' Mid* emanavit quoddam Breve ipſius nuper 
Regis tune Vic“ Com' Bucks pred* direct“ recitando quod dict“ nuper 
Rex de adviſamento & aſſenſu Concilii ſui pro quibuſdam arduis & ur- 
gentibus negotiis eund' nuper Regem Statum & Defenſionem Regni ſui 
Ang' & Eceleſie Anglicane concernen' quoddam Parliamentum ſuum apud 
Civitat' ſuam Weſtm' ſexto die Februarii tune prox? futur' teneri ordinavit 
& ibidem cum Prelatis * is & Proceribus dicti Regni ſui collo- 
quium habere & tractatum Idem nuper Rex eidem tune Vic Com' Bucks 
predict” Breve precepit firmiter injungend* quod facta Proclamatione in 
prox* Com' ſuo poſt reception? ejuſd* Brevis tenend' de die & loco predict 
duos Milites Gladiis cinctos magis idoneos & diſcretos Com' pred' & de 
qualibet Civitate Com' illius duos Cives & de quolibet Burgo duos Bur- 


=o 


uted by the ſaid Nobert 
| Mead, againſt the Conſtables of Aplesbury, in Breach of the Privilege 


; It. Proctedings 10 the Houſe of Commotis; 3 | ol & 3A. 0 136 


That the Matter of the ſaid Complaint be alſo head at the Bat of this | rent vel abſentes inſeri in quibuſd* Indentur* inter diftuin Vie & illos qu 


ouſe : And that he af 


genſes de diftretioribus & magis ſufficien'” libere & indifferenter per illos | 


qui hujuſmodi Proclamation” interforent juxta form' Statut* inde edit' & 
proviſ. eligi & nomina eorundem Militum Civium & Burgenſium fic eli- 

nd' in quibuſdam Indentur' inter ipſum tune Vic' & illos qui hujuſmodi 

leon? interforent inde conficiendꝰ licet hujuſmodi eligend' preſentes fo- 
rent vel abſentes inſeri eoſq; ad dictos diem & locum venire faceret Ita quod 
iidem Milites plenam & ſufficien' Poteſtatem pro ſe & Communitate Com' 
illius ac dicti Gives & Burgenſes pro ſe & Communitate Civitat' & Bur- 
gor' pred' diviſim ab ipſis haber' ad faciend' & conſentiend' hiis que tunc 
ibidem de Communi Concil' dicti Regni ipſius nuper Regis (favente Deo) 
contigerent ordinari ſuper negotiis antedictis Ita quod pro defectu poteſ- 
tat' hujuſmodi ſeu propter improvidam Electionꝰ Militum Civium aut Bur- 
genſium pred” dicta negotia infecta non remanerent quoviſmodo & Elec- 
tion” ill' in plen* Con! ipſius tune Viec' fact' diſtincte & aperte ſub Sigillo 
ſuo & Sigillis eorum qui Election' ill' interforent eidem nuper Regi in tune 
Cancellar' ſua ad dict' diem & locum certificaret indilate remitten' eidem 
nuper Regi alteram partem Indentur* pred” eidem Brevi cons' una cum 
Brevi illo. Quod quidem Breve poſtea & ante predictum ſextum diem 
Febr' in Brevi pred” mentionat' ſcil' viceſimo nono die Decemb' Anno duo- 
decimo ſupꝰ dicto apud Burgum de Ayleſbury in dicto Com“ Bucks cui- 
dam Roberto Weedon Arm' adtunc Vic' ejuſd' Com' Bucks deliberat' fuit 
in forma Juris exequend' V irtute cujus quidem Brevis predictus Robertus 
Wecdon Vic' Com” Bucks pred? ut prefertur tune & ibidem exiſtenꝰ poſtea 
& ante predict' ſextum diem Februar” ſeil' triceſimo die Decemb* Anno 
duodecimo ſup* dicto apud Burgum de Ayleſbury pred' in dicto Com' Bucks 
fecit quoddam preceptum ſuum in Scriptis ſub Sigillo ipfius Roberti 
Weedon Officii ſui Vieꝰ Com? Bucks pred? Conſtabular Burgi de Ayleſbury 
ped” direc? (recitan@* diem & locum Parliamenti pred? tenend' perinde eos 


| 


Ordered; E I & locum in esdem precept recitat' Ita quod dicti Burgenſes haberent plen 
That the ſaid Jobn Paty, John Oviat, Jobn Paton, Junior, and Henry 


—_—— 


| the late Conſtables of Aylesbury, for not allowing his Vote in the 


requiren' & eis in mandato dans quod faQa Proclamatione infra Burg' prey 
de die & loco in eodem Precepto recitat” cauſarent libere & . 
eligi duos Byrgenſes Burgi ilt* de diſcretioribus & magis fufficieg” per ip. 
ſos qui hujuſmodi Proclamatione interforent juxta form” Statut' in taliy 
caſib edit” &'provis” & nomꝰ diftor? Burgens' fic elect' licet preſentes to- 


Haberent intereſſe in hujuſm' EleRion? & quod eos venire Facerent ad dien 


& ſuflicien” poteſtat* pro ſe & Communitate Burgi pred? ad faciend? & con- 
ſentiendꝰ iis que tune ibidem de'com* Concilio Nia Regni (favente Deo) 
contigerent ordinari ſup* negotiis antedictꝰ Ita quod pro defectu hujuſmai 
poteſtat aut propter improvidam Election Burgenſium pred” dicta negoti, 
inſecta non remaner Et quod Election indilate eidem tune Vic“ certifi. 
carent mittend” eidem V ic* alteram partem Indentur predict Precept' an. 
nex* ut idem Vie" eandem certificaret difto nup* Regi in Cancellar' fua a 
diem & locum predict Quod quidem Preceptum poſtea & ante predid 
ſextum diem Februarii ſeil eodem triceſimo die Decemb* Anno d uodecimo 
| — dict' apud Burgum de Aylefbury pred* in dicto Com' Bucks eiſdem 
illo White Ric'o Talboys Will'o Bell & Rico Heydon adtunc & uf. 
que ad & poſt retornꝰ ejuſdem Brevis Conſtabular* Burgi de Ayleſbury 
predi&” exiſten' in forma Juris exequend' deliberat” fuit quibus quidem 
Will's White Ric'o Talboys Will'o Bell & Ric'o Heydon ratione Offici 
ſui pred” Conftabular' Burgi pred” executio Precepti il!* de jure adtunc & 
ibid” pertinuĩt Virtute cujus quidem Precepti ac Vigore Brevis pred” Bur- 
enſes Burgi pred' exiſten” in ea parte debite premoniti poſtea & ante pre- 
ict' ſextum Jem Februarii ſcilꝰ ſexto die Jan Anno duodecimo ſupꝰ digs 
apud — de Ayleſbury pred” coram eiſdem Will'o White Ric'o Tal- 
boys Will'o Bell & Ric'o Heydon Conſtabulaf Burgi predict aſſemblat 
fuer” ad duos Burgenſes pro Burgo ill“ eligend' ſecund' exigentiam Brevis 
& Precepti pred? ac duran' aſſemblation ill” ad intention' ill & antequam 
hujuſmodi duo Burgen 
die & Anno nlt' ſup' dict' apud Burg de Ayleſbury. pred” in Com' pred 
idem Johannes Paty adtune & ibidem exiſten Burgen & Inhabitan' Burgi 
predict & Eleemozinas ibidem non recipien* fed debite qualificatꝰ & inti- 
tulat* exiſten' ad ſuffragium ſuum ad eligend' duos Burgenſes pro Burgo 
red* ſecundum exigentiam Brevis & Precepti pred” dand* coram eiſdem 
illo White Ric'o Talboys Will'o Bell“ & Ric'o Heydon quatuor Con- 
ſtabular' Burgi ill” quibus tune & ibidem debite pertinuit ad Suffragium 
ipſius Johannis Paty de & in premiflis capiend* & allocand' parat' fuit & 
obtulit ſuffragium ſuum dare pro eligend' Thomam Lee Bar' & Simon 
Mayne Ar' duos Burgenſes pro Parliamento ill' Virtute & ſecundum ex- 
igentiam Brevis & Precepti pred” ac ſuffragium ipſius Johannis Paty adtunc 
& ibidem de jure debuit admitti & pred' WilPus White Ric'us Talboys 
Willus Bell & Ric'us Heydon fic Conſtabular' Burgi pred? tune & ibi- 
dem exiſtenꝰ adtunc & ibidem requifit' fuer? per ipſum Johan' Paty ad ſuf- 
fragium ipfius Johan' Paty pred? in premiſſis recipiend* & allocand' iidem 
tamen Will'us White Ric'us Talboys WilPus Bell & Ric'us Heydon ad- 
tune & ibidem ut prefertur Conſtabular* Burgi pred? exiſtenꝰ premiſſorum 
non ignari ſed machinan' & fraudulent* & malitioſe intenden* eundem 
Johan' Paty in hac parte dampnificare & de Privilegio ſuo de & in pre- 
miſſis pred impedire & totalit* fruſtrare eundem Johan' Paty ſuffragium 
ſuum in ea parte dare adtunc & ibidem obſtruxer & adtunc & ibidem peni- 
tus recuſaver* ad eundem Johan Paty ſuffragium ſuum pro eligend' duos 
Burgenſes pro Burgo ill' ad Parliament” pred* dare permittend” ac ſuffra- 
gium ipſius Johan' Paty pro Electione ill' non receper' neq; allocaver' Ac 
duo Burgenſes de Burgo ill” pro Parliament” pred” (predicto Johanne Paty 
fic ut prefertur exclus) fine aliquo ſuffragio ipſius Johannis Paty adtunc 
& ibidem Virtute Brevis & Precepti pred? electi fuer' in enervationꝰ pred 
Privileg” pred* Johannis Paty de & in premiſſis pred* Unde idem Johannes 
Paty dicit quod ipſe deteriorat” eſt & dampnum habet ad valentiam ducen- 

tar* 1ib* ac inde producit Sectam &c. | 

J. Tomſon pro Quer. 
Crab per Ja. Cloſe pro Def. 
The other Declarations were: 


| Jobannes Oviat, 
r. Jun. | Verſus 


Daniel Horne, 


res ke. 


Thomas Ray & 
al Conflabu- 
lar“ Burgi de 
Aylesbury. 


| And, mutatis mutandis, were the ſame with the former Declarations 
againſt M bite and others (5). 


Then the ſaid John Paty, John Oviat, Jabn Paten, Junior, Henry Baſſe, 
and Daniel Horne, were ſeverally called in to the Bar, and examined, and 
then withdrew. 

Reſolved, | 
That it appears to this Houſe, That John Paty of Ay/:5bury has been 
uilty of commencing and proſecuting an Action at Common Law againſt 
Villiam White, and others, late Conſtables of Aylesbury, for not allowing 
his Vote in the Election of Members to ſerve in Parliament, contrary to 
the Declaration, in high Contempt of the Juriſdiction, and in Breach of 
the known Privileges of this Houſe. 
Reſolved, 
That it appears to this Houſe, That Jahn Oviat of Aylesbury has been 
guilty of commencing and proſecuting an Action at Common Law a _ 
EC 
tion of Members to ſerve in Parliament, contrary to the Declaration, in 
high Contempt of the Juriſdiction, and in Breach of the known Privileges 
of this Houſe. | 
Reſolved, | 

That it appears to this Houſe, That Jobn Paton, Junior, of Aylesbu- 
ry, has been guilty of commencing and proſecuting an Action at Common 
Law againſt the late Conſtables of Aylesbury, for not allowing his Vote in 
the Election of Members to ſerve in Parliament, contrary to the Declara- 
tion, in high Contempt of the Juriſdiftion, and in Breach of the knows 


| Privileges of this Houſe. 


4 This Declaration of Pat relates to the Election of Members to ſerve in the Parliament called in the 12th Year of his late Majeſty's Reign. 


1 Thete Declarations relate to the Election of Members ta ferve in the Parliament called in the Firſt Year of her preſent Majeſty's Reign. 
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at „ 


Tua it appears to this Houſe, That Henry Ba 4 of Ajleſbury, has been 
uilty of commencing. and proſecuting. an Action at Common Law 
: Ant che late Conſtables of Ayleſbury, for not allowing his Vote in the 


Lie&ion of Members to ſerve in Parliament, contrary to the Declaration, 


in high Contempt of the Juriſdiction, and in Breach of the known Pri- 
vileges of this Houſe, | e 75 | 


That it appears to this Houſe, That Daniel Horne of Hleibury, has 


pe ilty of commencing and proſecuting an Action at Common Law 
been gu 8 "FE e ws Fo Aylesbury, for not allowing his Vote in the | 


again . og v4 ; | 1 
Fie&tion of Members to ſerve in Parliament, contrary to the Declaration, 


in high Contempt of the Juriſdiction, and in Breach of the known Pri- 
vileges of this Houſe. | ; 


Red,, 5 e e 
That it appears to this Houſe, That Robert Mead has been guilty of 
ſoliciting and proſecuting (as Attorney at Law) divers Actions at Com- 


mon Law againſt William White and others, late Conſtables of Ayleſ- 


Jury, for not allowing divers Votes in the Election of Members to ſerve 

is Parliament, contrary to the Declaration, in high Contempt of the 

Juriſdiction, and in Breach of the Privileges of this Houle. 

' "Ordered, ' Po | 
That the ſaid John Paty be, for his ſaid Offence, committed Priſoner 


to her Majeſty's Gaol of Newgatez and that Mr. Speaker do iſſue his 


arrant accordingly. 


Ordered, 5 | b i 
That the ſaid John Oviat be, for his ſaid Offence, committed Priſoner 
to her Majeſty's Gaol of Newgate, and that Afr. Speaker do iſſue his 
Warrant accordingly. SE | 

' Ordered, 1 8 

That the ſaid Fohn Paton Junior be, for his ſaid Offence, committed 

Priſoner to her gory 4 Gaol of Newgate; and that Mr. Speaker do 


iſſue his Warrant accordingly. 


Ordered, | 
That the ſaid Henry Baſſe be, for his ſaid Offence, committed Priſoner 
to her Majeſty's Gaol of Newgate; and that Mr. Speaker do iſſue his 
Warrant accordingly. 
. Ordered, 
That the ſaid Daniel Horne be, for his ſaid Offence, committed Pri- 
ſoner to her Majeſty's Gaol of Newgate; and that Mr. Speaker do iſſue 
his Warrant accordingly. EP l 
Ordered, 
That the Serjeant at Arms attending this Houſe do take care that the 
ſaid Warrants be executed. 
Ordered, | ; 
That the ſaid Robert Mead be, for his ſaid Offence, taken into the 
Cuſtody of the Serjeant at Arms attending this Houſe. | 


Jovis 1 die Februarii, 1704. 
Ordered, { | ; 

That the Keeper of Newgate do To-morrow Morning bring to this 
Houſe John Paty, ahn Oviat, Was Paton Junior, Henry Baſſe, and 
Dani-l Horne, committed by this Houſe; and that Mr. Speaker do iſſue his 
Warrant or Warrants accordingly. 

Veneris 2 die Februarii, 1704. 

The Houſe. being informed, That the Keeper of Newgate attended 
(according to Order) with Jahn Paty, John Oviat, John Paton Junior, 
Henry Baſſe, and Daniel Horne, committed by this Houſe, ſeveral of them 


were ſeverally called in and examined, and then withdrew. 
And alſo the Keeper and his Clerk, and Turnkey, and one Edward 


| Hill, were called in and examined, and then withdrew. 


Ordered 
That the ſaid John Paty, Jobn Oviat, John Paton Junior, Henry Baſſe, 
and Daniel Horne, be remanded Priſoners to her Majeſty's Priſon of New- 
gate; and that Ar, Speaker do iſſue his Warrants accordingly. 


Sabbati 24 die Februarii, 1704. 


The Houſe being informed, That there have been Endeavours to bring 
a Writ of Error on the Proceedings in the Court of Puecen's-Bench, upon a 
Habeas-Corpus granted there for the Perſons committed by this Houſe to 
Newgate for Breach of their Privilege, and thereby to bring the Commit- 
ments of this Houſe under the Examination of the Houſe of Peers *: 

Reſol ved, | 

That an humble Addreſs be preſented to her Majeſty, humbly to lay 
before her Majeſty the undoubted Right and Privilege of the Commons 
of England, in Parliament aſſembled, to commit for Breach of Privilege; 
and that the Commitments of this Houſe are not examinable in any Se 
Court whatſoever : And that no ſuch Writ of Error was ever brought, 
nor doth any Writ of Error lie in this Caſe, And that as this Houſe hath 
expreſſed their Duty to her Majeſty, in giving Diſpatch to all the Supplies, 
ſo they have an entire Confidence in her Majeſty's Goodneſs and Juſtice, 
That ſhe will not give Leave for the bringing any Writ of Error in this 
Caſe; which will tend to the overthrowing the undoubted Rights and 
Privileges of the Commons of England. | Gy 

Ordered, | | 

That the ſaid Addreſs be preſented to her Majeſty by ſuch Members 

of his Hou ſe as are of her Majeſty's moſt Honourable Privy Council, 
ved, OO 

Tha whoever has abetted, promoted, countenanced, or aſſiſted the 
Proſecution of the ſeveral Writs of Habeas Corpus, brought for the Pri- 
ſoners committed by this Houſe, and fince their being remanded have en- 
deavoured the procuring Writs of Error, are guilty of conſpiring to make 
a Difference between the Lords and Commons in Parliament aſſembled, 

re Diſturbers of the Peace of the Kingdom, and have endeavoured, as 

far as in them lay, to overthrow the Rights and Privileges of the-Com- 
mons of England in Parliament Aſſembled. 


55 Caſe of Aſhby and White, 


| havin 
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of \ 
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(138) 
W 


That a Committee be appointed to examine what Perſons Have been 
concerned in ſoliciting, proſecuting, or pleading, upon the Writs of 
Habeas Corpus,. or Writs of Error, on the behalf of the Perſons com- 
mitted to Newgate for Breach of the Privilege of this Houſe; or what 
other Perſons have promoted or abetted the ſame. | 

And a Committee was accordingly appointed; and that they do meet 
this Afternoon, as ſoon as the Houſe is riſen, in the Speaker's Chan- 
ber, and have Power to ſend for Perſons, Papers, and Records; and to 
fit de die in diem. 

Lune 26 die Februarii, 15704. 


Mr. Secretary Hedges acquainted the Houſe, That their Addreſs of 
Saturday laſt, in relation to the Writs of Error therein mentioned, having 
been preſented to her Majeſty, according to Order, her Majeſty was 
pleaſed to give this gracious Anſwer; viz. 


Her Majeſty is much troubled to find the Houſe of Commons of Opinion, 
t her granting the Writs of Error, mentioned in their Addreſs, is againſt 
their Privileges, 7 which her Maj gſiy will always be as tender as of her own 
Prerogative ; and, therefare the Houſe of Commons may depend, her Maje 
will not do any thing to give them any ju r e of Complaint : But th:s 
Matter, relating to the Lowe of judicial Proceedings, being of the higheſt Im- 
portance, her Majeſty thinks it neceſſary ts weigh and 3c ang very carefully 
what may be proper for her to do in a thing of fo great a Concern. 


7; gon That this Houſe will take her Majeſty's Gracious Anſwer 
into Conſideration To-morrow Morning. 

The Earl of Dyſert reported from the Committee appointed to examine 
what Perſons have been concerned in ſoliciting, proſecuting, or pleading 
upon the Writs of Habeas Corpus, or Writs of E on the behalf of 
the Perſons committed to Newgate for Breach of the Privileges of this 
Houſe, or what other Perſons have promoted or abetted the fame, the 
Matter as it appeared to them; which they had directed him to report to 
the Houſe, which he read in his Place, and afterwards delivered in at 
the Clerk's Table, where the ſame was read, and is as followeth : 

Upon the Examination of ſeveral Perſons, it appeared to the Com- 
mittee, That Mr. Alexander Denton (afterwards Mr, Juſtice Denton) 
moved in the Court of Queen s- Bench for the Writs of Habeas Corpus, on 
behalf of the Perſons committed to Newgate for Breach of the Privileges 
of this Houſe +. : 

That Mr. Serjeant Hook moved in the Court of Queen's- Bench, to 
ſhorten the Day for the Return of the ſaid Writs. 
That Mr. Frans Page (afterwards Mr. Juſtice Page), Mr, ne | 
Mountague, Mr. Nicholas Lechmere, and Mr. Alexander Denton, pſeaded 
'on the e of the ſaid Writs. | | 

That Mr. James Mountague (late Lord Chief Baron), and Mr. Nicholas 
Lechmere (late Lord Lechmere) attended as Counſel at the Lord Chief 
Juſtice Holt's Chamber, to conſider what Entry ſhould be made of the 
Remittitur, | 

Holling ſhead, a Meſſenger attending this Houſe, informed the Com- 
mittce, I hat he endeavoured to ſerve the Summons upon Mr. Lez of Cle- 
ment s- Inn; but not meeting with him, he ſhewed'his Clerk the original 
Order of Summons, which his Clerk refuſed to read; thereupon he 
offered him a Copy of it, which he refuſed to receive : However, he left 
the Copy in Mr. Li's Chamber. 

Kingham, another Meſſenger, informed the Committee, He had per- 
ſonally ſerved Harris with the Order of Summons, and he ſaid 
he would attend : But neither Lee nor Harris attended the Committee, 
according to the Summons of the Committee. 


Reſolved, That it appears to this Houſe, That Mr. Lye, of Clement's-Inn, 
been ſummoned to attend a Committee of this Houſe, and not 
attending thereupon, is guilty of a Contempt and Breach of the Privi- 
lege of this Houſe. | | 

Ordered, That the ſaid Mr. Lee be, for his ſaid Contempt and Breach 
of Privilege, taken into the Cuſtody of the Serjeant at Arms attending 
this Houle. | | | 

Reſolved, That it appears to this Houſe, That Harris having 
been ſummoned to attend a Committee of this Houſe, and not attendin 
on; is guilty of a Contempt and Breach of the Privilege of this 

ouſe. 

Ordered, That the ſaid —— Harris be, for his ſaid Contempt and 
Breach of A+ as. taken into the Cuſtody of the Serjeant at Arms at- 
tending this Houle. 

A Motion being made, and the Queſtion being put, That the farther 
Conſideration of the ſaid Report be adjourned till To-mortow Morning: 

It paſſed in the Negative. | 

Then a Debate ariſing upon the ſaid Report, and the time being come 
e Houſe to attend her Majeſty, as ſhe had appointed, with an 

reſs: : 

Reſolved, That the Debate be adjourned. | 

Reſolved, That the Debate be adjourned till Six a-Clock in the Even- 


ing. | 
Pot Meridiem. 


The Houſe reſumed the adjourned Debate upon the Report from the 
Committee appointed to examine what Perſons have been concerned in 
ſoliciting, profecuting, or pleading upon the Writs of Habeas Corpus, 
or Writs of Error, on the behalf of the Perſons committed to Newgate 
for Breach of the Privilege of this Houſe; or what other Perſons have 
promoted or abetted the ſame. - 

Refalved, That Mr. Francs Page, in pleading upon the Return of the 
Habeas Corpus, on behalf of the Priſoners committed by this Houſe, is 
guilty of a Breach of the Privilege of this Houſe, 

Ordered, That the ſaid Mr. Francis Page be, for the ſaid Breach of 
2 taken into the Cuſtody of the Serj cant at Arms attending this 

ouſe. 


What incenſed the Commons yet more, was the Behaviour of Jahn Paty and Johm Oviat, two of the Priſoners, who thinking themſelves wronged in their being remand- 
ed to Newgate, humbly petitioned the Queen for a Writ of Error, in order to bring the Judgment of the Court of Qucen' a- Bench before her Majeſty in Parliament. The 
mmons were no ſooner informed of theſe Petitions, but they made the above Votes. Annals of Queen Anne, Vol. III. p. 188. | 5 


The Arguments on the Habeas Corpus are inſerted after theſe Procerdings, that there may be no Interruption in the Proceedings of the Houſe of Commons. 


Vol. VIII. 


Or der id, 


6% Procdh 
Reſolved, That Mr, Jong Mountague, in pleading upon the Return of 
the Habeas Corpus, on the 
is 52 of a Breach of the Privilege of this Houſe; 


dered, That the ſaid Mr. James _— be, for the faid Regard | 
erjeant at Arms attending 


of Privilege, taken into the Cuſtody of the 
this Houſe. 


Reſolved, That Mr. Nicholas Lechmere, in pleading upon the Return of 
ubeas Corpus, on the behalf of the Priſoners committed by this Houſe, 


the '2 
is guilty of a Breach of the Privilege of this Houſe. 


Ordered, That the ſaid Mr. Nicholas Lechmere be, for the ſaid Breach of | 


Privilege, taken into the Cuſtody of the Serjeant at Arms attending this 
8 n 5 „ 
Reſolved, That Mr. Alexander Denton, in pleading upon the Return of 

the Habeas Corpus, on the behalf of the Priſoners committed by this 

Houſe, is guilty of a Breach of the Privilege of this Houſe, 

Ordered, That the ſaid Mr. Alexander Denton be, for the ſaid Breach of 
Privilege; taken into the Cuſtody of the Serjeant at Arms attending this 
Heete 1 | 1a wp 
Ordered, That hn Pam, Priſoner in Newgate by Order of this Houſe, 

for a Breach of the Privilege of this Houſe, be diſcharged from his ſaid 

Confinement there, and immediately removed and delivered over into the 

Cuſtody of the Serjeant at Arms attending this Houſe. f | 

Ord:1ed, That hn Oviat, Priſoner in Newgate by Order of this Houſe, 
for a Breach of the Privilege of this Houſe, be. diſcharged from his ſaid 
Confinement there, and immediately removed and delivered over into the 
' > Cuſtody of the Serjeant at Arms attending this Houle. | 

Ordered, That fol Paton 33 Priſoner in Newgate by Order of 
this Houſe, fora Breach of the Privilege of this Houſe, be diſcharged from 
his ſaid Confinement there, and immediately removed and delivered over 
into the Cuſtody of the Serjeant at Arms attending this Houſe. | 

Ordered, That Henry Baſſe, Priſoner in Newgate by Order of this Houſe, 
for a Breach of the Privilege of this Houſe, be diſcharged from his ſaid | 
Confinement there, and immediately removed and delivered over into the 
Cuſtody of the Serjeant at Arms attending this Houſe. | 
Ordered, That Daniel Horne, Priſoner in Newgate by Order of this 

Houſe, for a Breach of the Privilege of this Houſe, be diſcharged from 
his ſaid Confinement there, and immediately removed and delivered over 
into the Cuſtody of the Serjeant at Arms attending this Houſe. 


Ordered, That Mr. Spraker do iſſue his Warrants for the Removal and 


| Lov over of the ſaid John Paty, John Oviat, John Paton, Junior, 


Henry Baſſe, and Daniel Horne, into the Cuſtody of the Serjeant at Arms 
attending this Houſe, * i 
Martis 27 die Februarii, 1704. 
The Houſe calling upon the Serjeant to give an Account what he had 
done in Execution of the Orders of this Houſe made Yeſterday, he gave 
the Houſe an Account thereof accordingly, as followeth, viz. | 
That he had received into his Cuſtody the five Perſons which were com- 
mitted to Newgate, this Morning, and had found Mr. James Mountague 
at his own Houſe, and taken him into his Cuſtody ; but that he ſhewed a 
Protection from the Houſe of Lords, upon the Petition of the ſaid Per- 
ſons, by which the ſaid Mr. Mountague and Mr. Page, Mr. Lechmere and 
Mr. Denton, and William Lee and Jabn Harris (who were Yeſterday or- 
dered to be taken into Cuſtody) were aſſigned Counſel and Attornies for 
the ſaid Perſons, and protected by the Houſe of Lords; and that all Of. 
ficers, Serjeants at Arms, and other Perſons, were thereby forbid to med- 
dle with them; with which Mr. Serjeant told Mr. Mouniague he would 


| 


acquaint this Houſe, | | 


That he had alſo like to have taken Mr. Nicholas Lechmere, but that he 
ot out of his Chamber in the Temple, two Pair of Stairs high, at the 
Pack Window, by the help of his Sheets and a Rope; and that the ſaid 
Harris was alſo taken into Cuſtody ; but that Mr, Page and Mr. Denton, 
and Mr. Lee, were not then found, | | 


* 


Ordered, That ſome Members. be appointed to ſearch the Journals of 
the Houſe of Lords, what Proceedings have been in that Houſe, in rela- 
tion to the five Perſons committed to Newgate for Breach of the Privilege 
of this Houſe; and report the ſame to the Houſe, 

And fome Members were appointed accordingly. 


- 'The Orders of the Day being read : . 
Ordered, That the Conſideration of her Majeſty's Gracious Anſwer to 


the Addreſs of this Houſe of Saturday laſt, relating to the Writs of Error 
therein mentioned, be adjourned till To- morrow Morning. 


Mercuri 28 die Februarii, 1704. 


Mr. Bremley reported, That the Members appointed to ſearch the Jour- 
nals of the Houſe of Lords, what Proceedings have been in that Houſe, | 
in relation to the five Perſons committed to Newgate for Breach of the 
Privilege of this Houſe, had ſearched the ſame W of and had taken 
thereout what they found relating to the ſame; and alſo Copies of two 
Petitions of the ſaid Perſons; which he read in his Place, and afterwards 
delivered in at the Table, where the ſame were read, and are as follow, | 
vix. 

Die Lune, 26 Februarii, 1704. 

Upon reading the Petition of Daniel Horne, Henry Baſſe, and Jobn Pa- 
ton, Jun. as allo the Petition of John Paty, and John Quiat, Priſoners in. 
Newgate, in relation to ſome Proceedings for obtaining the Writs of Er- 
ror, and praying (amongſt other Things) the Protection of this Houſe for 
their Counſel and Agents : | 

It is Ordered by the Lords Spiritual and Temporal in Parliament Aſ- 
ſembled, That the ſaid Petitions ſhall be taken into Conſideration To— 
morrow at Twelve o'Clock, and all the Lords ſummoned to attend; as 
alſo the Judges in Town, whoare to come prepared to ſpeak to the Point, 
Whether a Writ of Error be a Writ of Right, or a Writ of Grace? And 
that the Petitioners have Notice, That when they ſend to this Houſe the 
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| the Names of their ſel and Agents, vis. 

SHITE anne Mites „„ Peat Fea 
x icholas Lechmere, | A” AL 

Alexander Denton, b Counſellors * Law. ; 
Francis Page, } | „ 
William La, 7 on ü 
Jun Harris. . * 5 a : 
Whereupon, I 7 RAR: "be e 

It is Ordered by the Lords Spiritual and Temporal in Parliament Af. 

| ſembled, That James Adountague, Eſq. Nicholas Lechmere, Alexaniler Dex. 

| torn, and Francis Page, Counſellors at Law, and William Lee, and Fohn 

Harris, Attornies at Law, ſhall, and they have hereby the Protection and 

Privilege of this Houſe, in the adviſing, applying for, and proſecuting 

| the ſaid Writs of Error; and that all Keepers of Priſons, and Gaolers, 

and all Serjeants at Arms, and other Perfons whatſoever, be, and they 

are hereby (for, or in reſpect of any the Cauſes afqefaid) ſtrictly prohi- 

bited from arreſting, impriſoning, or otherwiſe detaining or moleſting, 

or charging the ſaid mes Mountague, Eſq. Nicholas Lechmere, Alexander 

Denton, Francis Page, William Lee, and "John Harris, or either of them; 

as they and every of them will anſwer the contrary to this Houſe. 

To the Right Hmourable the Lords Spiritual and Temporal, in Parliament 


8 
c 


The bumble Petition Daniel Horne, Henry Baſle, and John Paton, Fan, 
Sheweth, | DR" 
2 HAT your Petitioners having a Right to vote at the Election of 
Members to ſerve in Parliament for the Borough of Ayleſbury, were 
refuſed their Votes, to their great Wrong and Damage. i 


That the Lords having given Judgment in the Caſe of 4Þby and Mit, 


viz, That by the known Laws of this Kingdom, every Freeholder, or 
other Perſon, having a Right to give his Vote at the Election of Mem- 
bers to ſerve in Parliament, and being wilfully denied or hindered ſo to do 
by the Officer who ought to receive the ſame, may maintain an Action ia 
the Queen's Courts againſt ſuch Officer, to aſſert his Right, and reco- 
ver Damages for the Injury ; your Petitioners thereupon brought the like 
Actions in their own Caſes. 
That they have for fo doing been committed to Newgate, by Virtue of 
a Warrant from the Speaker of the Houſe of Commons. | 

That your Petitioners have endeavoured to obtain their Liberty by ſuch 
legal Methods as by their Counſel they have been adviſed, without Suc- 
ceſs ; fo that they have been deprived of their Liberty for about Twelve 
Weeks, for no other Reaſon, but the endeavouring to purſue theic legal 
Remedies, according to the Judgment of this Honourable Houſe. 


W herefore your Petitioners humbly beſeech your Lordſhips to take 
the Premiſſes into Conſideration, and to do therein as to your great 
Wiſdoms you ſhall think fit. 

And your Petitioners, as in Duty bound ſhall ever pray, &c. 
Daniel Horne, | 
Henry Baſle, 
John Paton, Jun. 
His + Mark. 


Ta the Right Honourable the Lords Spiritual and Temporal, in Parliament 
Aſembled. | 


The humble Petition of John Paty, and John Oviat. 


Sheweth, 5 
THAT your Petitioners having a Right to vote at the Election of Mem- 
| bers to ſerve in Parliament for the Borough of Hliſbury, were refuſel 

their Votes, to their great Wrong and Damage. 

That the Lords having given Judgment in the Caſe of Aſhby and Min, 
viz, That by the known Laws of this Kingdom, every Freeholder, or 
other Perſon, having a Right to give his Vote at the Election of Mem- 
| bers to ſerve in Parliament, and being wilfully denied or hindered ſo to 

do by the Officer who ought to receive the ſame, may maintain an Ac- 
tion in the Queen's Courts againſt ſuch Officer, to aſſert his Right, and 
recover Damages for the Injury; your Petitioners thereupon brought the 
like Actions in their own Caſes. - 

That they have for ſo doing been committed to Newgate, by Virtue of 
Warrants from the Speaker of the Houſe of Commons, Copies whereof 
are annexed, 

That they did, by the Advice of their Counſel, on the 5th Day of this 
Inſtant February, move for their Writs of Habeas Corpus, directed to the 
| Keeper of Newgate, to bring your Petitioners before Her Majeſty's Court 
of Queen s- Bench : Whereupon the ſaid Court, viz. Mr. Juſtice Powell, 
Mr. Juſtice Powys, and Mr. Juſtice Gould, did grant the faid Writs, di- 
| recting the ſame to be made returnable on the ioth Day of February afore- 

ſaid, notwithſtanding that your Petitieners ſaid Counſel did inſiſt, That 
the ſame was an wnuſual Return, and prejudicial to your Petitioners ; on 
which ſaid Day of Return, your Petitioners Counſel did argue on their 

Bebalf, That by Law they ought to be diſcharged ; but by the Opinion of 
the ſaid three Judges, they were remanded to the ſaid Priſon. 

That your Petitioners being thereupon adyiſed, there was a manifeſt 
Error in the ſaid Judgment, and that they were properly relievable by 
bringing a Writ of Error returnable before Her Majeſty in this High 
Court of Parliament, they did ſeverally exhibit their Petitions to Her Ma- 
jeſty, ſetting forth the Proceedings upon the ſaid Writs of Habeas Corpus; 
and humbly pray'd, That a Writ of Error might be granted to them re- 
ſpectively returnable in this High Court. ; 

That your Petitioners have not been able as yet to obtain Her Majeſty's 
Warrant for authoriſing the Curſitor to make out the ſaid Writs of Er- 


— 


Names of their Counſel and Agents they deſire to be protected, they ſhall 
have the Protection of this Houſe for them. | 


ror, as is uſual in ſuch Caſes, 


* Though the Commons had reſolved before to take Her Majeſty's Anſwer into Conſideration, yet being apprehenſive leſt Her Majeſty ſhould grant the Writs of Errot, 


whereby the Five Ayle/hury-Men might be diſcharged from their Impriſonment, they ordered them to be removed from Nugate, and taken into the Cuſtody of their Serjeat 
rity aud Terror, as have been ſeldom exerciſed towards the greateſt Offenders, Annas 


That 


at Arms; which Order was executed at Midnight, with ſuch Circumſtances of Seve 
of Queer Anne, Vol. III. p. 189. 


28 3 A. (140) 


| bo In purſuance of the Order of this Day'made, Daniel Horne, Henry Ba 
behalf of the Priſoners committed by this Houſe, | Fobn Paton, Jun. John Fah, and Jahn Oviat, Priſoners in Newgate, le. 
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ight, 15 humbly beſeech your Lordſhips to take the Premiſſes into 
onfideration, and to give ſuch Directions thereu 
Lordfhips ſhall feem ju : And your Petitionets o further pray, 
hat your Lordſhips will be pleaſed to give the Protection of this 
louſe to your Petitioners Counſel and Agents, employed by them in 


Cithout which, they refuſe to aſſiſt your Petitioners. | 
And your Petitioners, as in Duty bound, ſhall ever pray, & c. 


Tohn Paty, 

His H Mak. | 
John Oviat, 
His O Me. 


\ ark, 
The Dates of the Warrants annexed to the Petition. | 


Marti: 5 die Decembris, 1704. for Jobn Oviat, 


Vencris 2 die Februarii, 1704. Ditto. 
Martis 5 die Decembris, 1704. for John Paty. 
Feneris 2 die Februarii, 1704. Ditto. 


| The Serjeant at Arms being called upon to give an Account what he 
ad done n to the Orders of the Houſe on Monday laſt, ſince the 


ount he gave Yeſterday : We 
He gave the Houſe an 95 —— accordingly ; That he had found Mr. 


not find the other Perſons | 


A Meſſage from the Lords, by Mr. Juſtice Tracy, and Mr. Baron Smith. 
Mr. Speaker, The Lords defire a preſent Conference with this Houle in 
he Painted Chamber, about ſome anticnt, fundamental Liberties of the 


Kingdom. 


Reſolved, That this Houſe doth agree to meet the Lords at a preſent 
Conference as deſired. | 


them therewith. 
Then Managers were appointed, who went to 
And being returned, 


the Conference, 


I reco- The Lord Marquis of Hartingtm reported the Conference, and that it 

he like was managed by the Earl of Sunderland, who expreſſed himſelf as followeth - 

That the Lords have deſired this Conference with the Houſe of Commons, in 

tue of erder 10 4 good Correſpondence between the Tt Henſes, which they will al- 

ways endeavour to preſerve. When either Fuſe of Parliament have <- "hos 

y ſuch bended the Proceedings cf the other to be liable to xception, the antient Par- 

t Suc- liamentary Method has been to aſt a Conference, it being ever ſuppeſed, that 

"welve when the Matters are fairly laid open, and debated, that which may have been 

c legal amiſs will be refified, er elſe the Houſe that made the Olections will be ſa- 
tisfied, that their Complaint was not well grounded. ; 

» tale Such Hepes as theſe have induced th: Lords to command us to _— you, 

That upon Conſideration of the Petition of Daniel Horne, Henry Baſle, and 

A as John 2 Junior, and alſo of the Petition of John Paty and John Oviat, 


0 
complaining to the Houſe of Lords, That they 45 been Priſoners in Newgate 


* | for about Twelve Weeks, upon ſeveral Warrants, firned by the Speaker of the 
| Houſe of Commons, bearing Date the 5th of December laft, for their having 
commenced and proſecuted Action: at Common Law againſt the late Conflables 
ef Ayleſbury, for not allowing their Votes, at an Election of Members to 
ferve in Parliament; which A#lions, they alledged, they were encouraged t9 
3 bring, by reaſon of a Judgment given in Parliament upon a Writ of Error 
brought in the laſt Seſſian by one Aſhby againſt White, and others; and alſo 
repreſenting by the ſame Petitions, what had been d ne by them reſpeclively ſince 
their ſuid Commitment, in order to obtain their Liberty, and praying the Con- 
federation of the Fuje of Peers upon the whole Matter; and . upon Conſi- 
Mem- deration of a printed Paper, entitled, The Votes of the Houſe of Com- 
N mons, figned with the Speaker's Name, and dated the 24th of this Inſlant Fe- 
bruary ; the Houſe of Lords found themſelves obliged to come to ſeveral Reſolu- 
in tions, which they have commanded us to communicate to you at this Conference ; 
bh 15. and are as follow: 
Mem- 1. It is Reſolved by the Lords Spiritual and Temporal in Parlia- 
d ſo to « ment aſſembled, That neither Houſe of Parliament hath any Power, by 
in Ac- « any Vote, or Declaration, to create to themſelves any new Privilege 
t, and <« that is not warranted by the known Laws and Cuſtoms of Parliament. 
ht the Reſolved, | 
| 2. Tat every Freeman of England, who apprehends himſelf to be 
tue of | © injured, has a Right to ſeek Redreſs by Action at Law; and that the 
hereof « Commencing and Proſecuting an Action at Common Law againſt 
any Perſon, (not entituled to Privilege of Parliament) is no Breach 
of this « of the Privilege of Parliament. 
to the Reſolved, a 
Court 3- * That the Houſe of Commons, in committing to Newgate Daniel 
Dwell, % Horne, Henry Baſſe, and John Paton, Junior, Jahn Paty and Jobn Ouiat, for 
s, di- * Commencing and Proſecuting an Action at Common Law, againſt the 
afore- „late Conſtables of Ayleſbury, for not allowing their Votes in Election 
That «© of Members to ſerve in Parliament, upon Pretence that their ſo doing 
s; on was contrary to a Declaration, a Contempt of the Juriſdiction, and 
| their « a Breach of the Privilege of that Houſe, have aſſumed to themſelves. 
ion of alone a Legiſlative Authority, by pretending to attribute the Force of 
© a Law to their Declaration, have claimed a Juriſdiction not warranted 
ani feſt « by the Conſtitution, and have aſſumed a new pc to which 
ble by * they can ſhew no Title by the Law and Cuftom of Parliament; and 
High * have thereby, as far as in them lies, ſubjected the Rights of Engliſb- 
r Ma- * men, and the Freedom of their Perſons, to the arbitrary Votes of the 
or pus; “% Houſe of Commons. 
m te- Reſolved, 

4. ** That every Eng/ibhman, who is impriſoned by any Authority 
jeſty's * whatſoever, has an undoubted Right, by his Agents, or Friends, to 
ft Er- * apply for, and obtain a Writ of Hubeas Corpus, in order to procure 

« his 8 by due Courſe of Law. 
; Reſolved, 
3 5. That for the Houſe of Commons to cenſure, or puniſh any 
Anna's © Perſon, for aſſiſting a Priſoner to procure a Writ of Haba: Corpus, 
* or by Vote, or otherwiſe, to deter Men from ſoliciting, proſecuting, 
T hat | 
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Great Cafe of Aſhby and White. 
That your Petitioners being adviſed, That a Writ of Error is a Writ of | 


n, as to, your 


he adviſing, applying for, and proſecuting the ſaid Writs of Error; 


— 


Denen at his own Chamber, and had him in Cuſtody; but that he could 


And the Meſſengers were called in again, and Me. Speater acquainted. 


and pleading upon ſuch Writ of . Habeas Corpus, in Behalf of ſuch 
„ Priſoner, is an Attempt of dangerous Conſequence, a Breach of the 
** many good Statutes provided for the Liberty of the Subject, and of 
| ** pernicious Example, by denying the neceſſary Aſſiſtange to the Pri- 
| © foner, upon a Commitment of the Houſe of Commons, which has 
ever been allowed upon all Commitments by any Authority whatſocyer. 
Reſolved, 

{| - ©. “ That a Writ of Error is not a Writ of Grace, but of Right, 

** and ought not to be denied to the Subject, when duly applied for 
** (though at the Requeſt of either Houſe of Parliament), the Denial 
thereof being an ObftruRion of Juſtice, contrary to Magna Chartar” 


In theſe Reſolutions, the Houſe of Lords have expreſſed that Regard and Ten- 
— which they have always bad, and will ever maintain for the Rights of 
the People of England, and for the Liberties of their Perſons; and alſo their 
Leal againſt all | NON) to the Prejudice of the known Courſe of Law, 
| whereupon the Happineſs of our Conflitution des depend And they hipe that, 
upon Recollection, the Houſe of Commons will be of the ſame Opinion in all the 
vio; "5 6 Reſolved by the Lords, and agree with their Lordſbips therein, 

riered, 
That the ſaid Report be taken into Conſideration To-morrow Morning. 


Jovis 1 Die Marti, 1704. 
The Houſe (according to Order) proceeded to take into Conſidera- 


tion the Report from the Conference with the Lords Ycſterday. 


— — 
— — 
* — 


» \ ; 
That it be referred to the Managers that managed the laſt Conference, 
to draw up what is proper to be offered to the Lords at the next Conſe- 
rence ; and that they do withdraw into the Speaker's Chamber, and do 
fit de Die in Diem, and have Power to ſend for Perſons, Papers, and 
Records, 

| Sabbati 3 Die Marti, 1704. 

The Earl of Dyſert reported from the Committee appointed to examine 
what Perſons have been concerned in ſoliciting, proſecuting, or pleading 
upon the Writs of Habeas Corpus, or Writs of Error, on the Behalf of 
the Perſons committed to Newgate for Breach of the Privileges of this 
Houſe, or what other Perſons have promoted or abetted the ſame : That 
upon the Examination of Witneſſes, it appeared to the Committee, 
That one Mr. —— Clifton being ſummoned to attend the ſaid Com- 
mittee, did not appear, tho' his Wife owned he had the faid Summons, 
and told her he would attend accordingly, Mr. Smith, one of the Officers 
of the Priſon of Newgate, ſaid, That the ſaid Mr. Clifton uſed to come 
often to the Priſon, to viſit the five Priſoners committed thither by this 
Houſe; and he has received of him about fifteen Pounds for their Lodg- 
ing, and about five Pounds more of the Turnkey, that has been left 
| with him upon the fame Account, by Perſons unknown to him. That 
there is nothing owing for their Lodging but ſince Saturday Night. That 
they paid fifty Shillings o Week for their Lodging, and uſed to pro- 
vide their Diet from the Sutler's. And that the Committee having iſſued 
out ſeveral Summons for Mr. Henry Ceſar, one of the Curſitors of Lon« 
din and Middleſex, to attend them, in order to give the Committee an 
Account what Perſons had applicd to him to make out Writs of Error 
on the Behalf of John Quiat, and the other Priſoners lately committed 
by this Houſe to Newgate : It appeared (upon the Examination of King- 
ham the Meſſenger, who ſerved the ſaid Summons), That he left a Copy 
of the Summons on Tueſday Night at Mr. Ceſar's Chamber at Symonds- 
Inn, with his Laundreſs, he not being within. That the ſaid Meſſenger, 
ſince, left a ſecond Summons at the ſaid Mr. Ceſar's Chamber, who has 
not obeyed the ſame, ' | 


And a Debate ariſing in the Houſe upon the ſaid Report ; 

And a Motion being made, and the Queſtion being put, That the De- 
bate be adjourned ; 
| It paſſed in the Negative. | 
\ Reſolved, That it appears to this Houſe, That Mr. Clifton having been 
ſummoned to attend a Committee of this Houſe, and not attending 
thereupon, is guilty of a Contempt, and of a Breach of the Privilege 
of this Houſe. 

Ordered, That the ſaid Mr. Clifton be, for his ſaid Contempt and 
Breach of Privilege, taken into the Cuſtody of the Serjeant at Arms at- 
tending this Houle, 

Reſolved, That it appears to this Houſe, That Mr. Henry Ceſar, one 
of the Curſitors of London and Middleſex, having been ſummoned to at- 
tend a Committce of this Houſe, and not attending thereupon, is guilty 
of a Contempt, and of a Breach of the Privilege of this Houſe, 

Ordered, | hat the ſaid Mr. Henry Ceſar be, for his ſaid Contempt and 
Breach of Privilege, taken into the Cuſtody of the Serjeant at Arms at- 
tending this Houle: 

| Martis 6 die Marti, 1704. 

The Serjeant at Arms attending this Houſe acquainted the Houſe, That a 
Perſon had this Morning brought him a Writ of Habeas Corpus, under the 
Great Seal, for Mr. Mauntague (in his Cuſtody by Order of this Houſe), to 
be brought (as he was informed) before the Lord-Keeper of the Great 
Seal of England: And he delivered the Writ (under Seal) in at the 
Table. And it appearing by the Label to be returnable immediat?, but 
not before whom he was to be brought, nor any Officer's Name thereto, 
the Writ was opened by the Clerk, and read, and is as followeth : 


Anna Dei Gratia Ang Sc Fran & Hibern' Regina Fidei Defenſor, &c, 
Samuel: Pabel Ar” Serv! ad Arma attenden Hinoral” Dom' Commun” ejus De- 
putata & Deputatis Salutem. Precipimus vobis & cuilibet veſtrum quid Car- 
pus Facoli Mountague Ar' nuper capt & in Cuflod' veflra vel alicujus vel 
| unius veſtrum ut dicitur detent” ſub ſalvs & ſecura Conduct“ una cum Die & 
Cauſa Captimis & Detentionts pred Jacobi Mountugue gurcung; nomine idem 
| acob* Mauntague cenſeatur in ead:m habeatis ſeu aliquis vil unus veſlrum 
| habeat cer predilecto & fide naſirs prehanarab” Nathan Wright Mil“ 
Don” Cuſtod' Mag Sigil” nofiri Ang” apud Dom' Manfional” ſuam in 
Parochia Sancti Egidii in Campis in Com" Mid immediate poſt Reception“ 


hujus Brevis ad fuciend' ſubjiciend' & reeipiend' ea omnia & ſingula que 
dictus Dominus Cuſlos Magni Sigil' no/tri Angl de ea tune & ibidem Cons“ 
in 
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| The Serjeant alſo acquainted the Houſe, That he heard there was | 


a g Firs 4 > -# 8 1 a N 5 ſo. | 
another Habeas Corpu granted for Mr. Denton, in his Cuſtody ao. | 
While the Matter (upon occaſion of the ſaid forementioned Writ) was 
debating, the Serjeant acquainted "the Houſe, That the other Writ of 


Habeas Corpus was juſt ſerved upon his Deputy, who had Mr. Denton in 


n FE 1 
* * 8 
"A #306 7 BT F 2 9 n 
N Son, 7 £ . .. 
4 N * . 0 
* 
< = 
4 — 
7 ” \ * a 
* > L Fa 7 F $ 
[ 4 > 
Q J 4 — 4 EF) 


\ — - 
p . „ . 21 g 1 4 £ 
* NY Tr fas rat AN y N SY I N N I SO! 1 R N 
« \ ASH FE) ty 2 r n - e 8 . b. bes 
FM 4 * * ren 2 7 U * 
N W Ne 9 W 4 Tiny — "WY N e W l . 
2 8 * 2 2 | IS : : . ow 
ad 7 * x * 5 oy OE IVE Er bets N = 
TE rite ͤ on GE RRV i 
r z * 1 — 9 * 
p o 


- — KE * 4 4 


8 e 


| ork; an Attempt which ( contrary to the antient legal Judicature of Pa. 
liament heretofore — 5 rte Relief the Subjeft oppreſſed 91 
|. Power of the great. Men of the Kealm) was in favour of one of your Own 
Body to ſuppreſs a publick Record, which all her Majeſty's Subjects had 


an undoubted Right to make uſe. of ; an Attempt that tends to render 2 


| Fines and Recoyeries, and other Records (upon which Eſtates and Title 
depend) precarious ;. and conſequently ſubjects the Rights and Propertig 
of all the Commons.of England to an illegal and arbitrary Power. 

A due Regard.to.the ſame; Rule would, have prevented your Lordſhiz 


entertaining the Petitions mentioned at the laſt Conference, which ſet fort; 


.. That the Lords having given. Fudgment in the Caſe of Aſhby and White 
viz. That 'by the known Laws of this Kingdom, every Freebalder, or 415 
Perſon, having\a Right to give bis Vote at the Election of Members to [:r,, 


r . . in at the Clerk's Table, 4 
his Cuſtody : And he alſo delixefed the ſame in at the Clerk ” | in Parliament, and being wilfully denied or hindered ſo to ds by the Office 


where it was read; and was the ſame, mutatis mutandis, with the former. 
And the Precedents of what was done in the Year 1675 were (by Order) 
read: And ſeveral Members. mentioned, upon their Memory, What was 


done in the Vear 1680, in the Caſe of one My. Sheridon. 


„But the Houſe were of Opinion, That any Perſon committed b the 
Houſe of Commons was not bailable, within the Act of Habeas Corpus 


* 


of 31 Ca#. II. But came not then to any Reſolution. 
e jo 


Mr. Bromley rex rted, from the Committee appointed to draw up what 
is proper to be offered to the Lords at the next Conference, That they 


had drawn up the ſame accordingly, which they had directed him to re- 
port to the Hl 5 


ouſe; Which he read in his Place, and afterwards delivered 
in at the Clerk's Fable, where the ſame was read, and (with ſome Amend- 
ments) agreed unto by the Houſe: And the ſame is as follows, vz. 


Tae Commons have deſired this Conference with your Lordſhips, in 2 


order to preſerve that good Correſpondence between the Two - Houſes, 
which the Commons ſhall always ſincerely endeavour to maintain, and 
which is ſo particularly neceſſary at this Time of common Danger, that 
the Commons would not engage in any thing that looks like a Diſpute 
with your Lordſhips, were it not for the Neceſlity of vindicating, from a 


' manifeſt Invaſion,” the Privileges of all the Commons of England, (with 
which the Houſe of Commons is entruſted) even thoſe Privileges which 


are eſſential not only to the Well-being, but to the very Being of an 


Houſe of Commens; and the preventing the ill Conſequences of thoſe 


Miſunderſtandings, which, if they are not ſpeedily removed, muſt other- 


_ wiſe interrupt the happy Concluſion of this Seſſion, and the Proceedings 


of all future Parliaments. | 
It was this Conſideration alone has fo long prevailed with the Houſe of 


Commons, not to inſiſt on due Reparation for thoſe violent and unpar- 
liamentary Attempts made by your Lordihips upon their Rights and Pri- 
vileges at the End of the laſt Seſſion of Parliament, but to apply them- 


ſelves to the giving the ſpeedieſt Diſpatch to thoſe Supplies which her 


Majeſty ſo earneſtly recommended from the Throne, which are fo neceſ- 


ſary to enable her Majeſty to purſue the Advantages that have been ob- 


tained againſt the common Enemy by the great and glorious Succeſſes of 
her Majeſty's Arms; and which are now delayed in your Lordſhips Houſe, 
in ſo unuſual a Manner. | 1 

The Commons do agree to your Lordſhips, That when either Houſe 
of Parliament have apprehended the Proceedings of the other to be liable 


to Exception, the ancient Parliamentary Method has often been to aſk a 


Conference; becauſe it ought to be ſuppoſed, That when the Matters 


are fairly laid open and debated, that which may have been amiſs will be rec- 


tified, or elſe the Houſe that made the Objections will be ſatisfied that their 
Complaint was not well grounded. But your Lordſhips ſeem ſo little to 
defire to have Matters fairly laid open 2nd debated, that, to the great Sur- 
prize of the Commons, when your Lordſhips had invited them to a Con- 
ference, about ſome ancient, fundamental Liberties of the Kingdom, they found 
only the ancient and fundamental Rights of the Houſe of Commons, and 
their Proceedings, cenſured, and treated in a Manner unknown to former 


_ Parliaments ; and that your Lordſhips had anticipated all Debates, by 


delivering poſitive Reſolutions; and theſe Proceedings of your Lordſhips 
grounded only upon the Petitions of Criminals that had fallen under the 
juſt Cenſure and Diſpleaſure of the Commons, and upon a printed Paper, 
which was not regularly before your Lordſhips. 

Though this Manner of rep as well as the Matters of your 
Lordſhips Reſolutions, might have juſtified the Houſe of Commons in re- 
fuſing to continue Conferences with your Lordſhips, as their Predeceſſors 
have done upon leſs Occaſions; and though the Commons cannot ſubmit 
their Privileges to be determined or examined by your Lordſhips, upon 
any Pretence whatſoever ; yet, that nothing may be wanting on their part 
to induce your Lordſhips to retract theſe Reſolutions, they proceed to 
take them into their Conſideration. 


Your Lordſhips firſt Reſolution is, viz. 
That neither Houſe of Parliament hath any Power, by any Vote or 
Declaration, to create to themſelves any new Privilege, that is not 
warranted by the known Laws and Cuſtoms of Parliament. 


As the Commons have guided themſelves by this Rule, in aſſerting their 
Privileges, ſo they wiſh your J. ordſhips had obſerved it in all your Pro- 
ceedings. This had entirely taken away all Colour for Diſputes between 


her Majeſty's Two Houſes of Parliament, and many juſt Occaſions of 


Complaint from thoſe the Commons repreſent. This would effectually 
put an End to that Encroachment in Judicature, ſo lately aſſumed by 

our Lordſhips, and ſo often complained of by the Commons ; we mean 
the Hearing of Appeals from Courts of Equity in your Lordſhips Houſe. 
This — have hindered the bringing of original Cauſes before your 
Lordſhips, and your unwarrantable Proceedings upon the Petition of Tho- 
mas Lord Wharton, complaining of an Order of the Court of Excheguer, 
bearing Date the 15th of Fuly, 1701, for filing the Record of a Survey 


of the Honour of Richmond and I.ordſhip of Middlcham in the County of 


ment of Parliament and Standing Law in that Caſe, your Lordſhips hay. 


: ty, you would now bring Appeals to your Lord 
of the Commons, who are not accountable to your Lordſhips for them. 


who ought to receive the ſame, may maintain an Action in the Duven's Court, 


| againſt fuch Officer, to afſert his. Right, and recover. Dama res for the Injur;. 


The Petitioners thereuton brought the lile Actions in their own Caſes. 
Whereby an extrajudicial Vote of your Lordſhips is flated as a Jude. 


ing no Foundation for the entertaining ſuch Petitions, unleſs, that aft. 
having aſſumed to yourſelves the Hearing of ir from Courts of Equi. 


— 


ips from the Proceedins; 


' Your Lordſhips Second Reſolution is, | 3 
That every Freeman of England, who apprehends himſelf to be in. 
jured, has a Right to ſeek Redreſs by Action at Law; and that the 
commencing and proſecuting an Action at Common Law, againſt 
any Perſon (not entitled to Privilege of Parliament), is no Breach of 
the Privilege of Parliament. N 0 


To which the Commons ſay, That every Freeman, and every Subjed 
of England, has a Right to ſeek Redreſs for any Injury; but they ſuch 
Perſon muſt apply for that Redreſs to the proper Court, which hath by 
antient Laws and Uſage: the Cognizance of ſuch Matters: For ſhould 
your Lordſhips Reſolution be taken as an univerſal Propoſition, all Diſ. 
tinction of the ſeveral Courts, viz. Common-Law, Equity, Eccleſiafti 
cal, Admiralty, and other Courts, will be deſtroy'd ; and in this Con- 
fuſion of Juriſdiction, the High Court of Parliament is involved in your 
Lordſhips Reſolution. | 
However, the Commons conceive it no Wonder your Lordſhips ſhoull 
favour the univerſal Propoſition, That all Rights whatſoever are to be 
redreſſed by Actions at Law, when your Lordfhips pretend to have the 
laſt Reſort in Caſes of Judicature by Writs of Error; ſo that your Lord- 
ſhips are, in this, only extending your own Judicature, under the Colou 
of a Regard and Tenderneſs for the Rights of the People, and Liberties 
of their Perſons. _ 

The Commons are ſurpriſed to find your Lordſhips aſſert, That the 
commencing and proſecuting an Action againſt a Perſon not entitled to 
Privilege of Parliament, is no Breach of the Privilege of Parliament, 
ſince it is moſt certain, That to commence and proſecute an Action which 
would bring any Matter or Cauſe ſolely cognizable in Parliament, to the 
Examination and Determination of any other Court, is more deſtruQive 
to the Privileges of Parliament, than to commence and proſecute an Ac- 
tion againſt a Perſon only who is entitled to ſuch Privilege. | 

That ſome Matters and Cauſes are ſolely cognizable in Parliament, hath 
ever been allow'd by the ſame Judges of Law, and is evident from many 
Precedents; and to bring ſuch Cauſes to the Determination of other Courts, 
ſtrikes at the very Foundation of all Parliamentary Juriſdiction, which is 
the only Baſis and Support even of that Perſonal Privilege to which the 
Members of either Houſe of Parliament are entitled ; and conſequently, 
to commence and proſecute any Action, whereby to draw ſuch Cauſes to 
the Examination of other Courts, is equally a Breach of the Privilege of 
Parliament, whether the Defendant, againſt whom ſuch Action is brought, 
is entitled to the Privilege of Parliament or not, which, beſides the Ns 
ture and Reaſon of the Thing, is fully evident from the conſtant Uſage 
of each Houſe of Parliament, in committing for Contempts only again 
their reſpeCtive Bodies, as appears from many Precedents upon the * 
nals of both Houſes. | 


Your Lordſhips Third Reſolution is thus, viz. 

That the Houſe of Commons, in committing to Newgate Dani 
Horne, Henry Baſſe, and John Paten, Junior, John Paty, and Joh 
Oviat, for commencing and proſecuting an Action at Common 
Law againſt the Conſtables of Ayleſbury, for not allowing their 
Votes in Election of Members to ſerve in Parliament, upon Pre- 
tence, that their ſo doing was contrary to a Declaration, a Con- 
tempt of the Juriſdiction, and a Breach of the Privilege of that 
Houſe, have aſſumed to themſelves alone a Legiſlative Authority, 
by pretending to attribute the Force of a Law to their Declaration; 
have claim'd a Juriſdiction not warranted by the Conſtitution; 
and have aſſumed a new Privilege, to which they can ſhew no 
Title by the Laws and Cuſtoms of Parliament ; and have thereby, 
as far as in them lies, ſubjected the Rights of Engli/hmen, and the 
Freedom of their Perſons, to the arbitrary Votes of the Houſe of 


Commons. 


In Anſwer to which, the Commons affirm, That the ſaid Commit- 
ment is juſtified by antient Precedents, and by the Uſage and Cuſtoms df 
Parliament, which is the Law of Parliament, and the Rule by which ei- 
ther Houſe ought to govern their Proceedings; and that the Terms of a- 
ſuming to themſelves alone a Legiſlative Authority, or attributing the 
Force of a Law to their Declaration, of claiming a Juriſdiction not war- 
ranted by the Conſtitution, of aſſuming a new Privilege, to which they 


can ſhew no Title by the Law and Cuſtom of Parliament; and d 
| arbitrary 


at afte: 
F Equi. 
eeding; 
hem. 


be in. 
hat the 
again 
each of 


Subjeck 
en ſuch 
hath by 

ſhould 
11] Dif- 
leſtaſti- 
is Con- 
in your 


 ſhoull 
e to be 
ave the 
r Lord- 
Colour 
ibertics 


"hat the 
itled to 
iament, 
1 which 
„ to the 
tructive 
an Ac- 


at, hath 
n many 
Courts, 
vhich 1 
ich the 
zuent]y, 
auſes to 
lege of 
rought, 
the Ns 
t Uſage 


againſt 
je * 


\ Dani 
nd John 
>ommon 
"Ng their 
von Pre- 
a Con- 
of that 
ithority, 
aration; 
itution; 
ſhew no 
hereby, 
and the 
ouſe of 


ommit- 

oms of 
hich ei- 
E of al- 
ing the 
ot War- 
ch they 

and of 
rbitrarſ 


ED TR IE > wh i . 
n 
) 770-4. 
9 * , \ ö 


Votes; are more applicable. to this Reſolution of your Lord- | 
ai whict hath ne one Precedent to juſtify t. 


| be ſet down and entered * 
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arbitrary 


According to the known Laws and Uſage of Parliament, 
Right of the Commons of England,” in Parliament aſſembled (except in 
Caſes otherwiſe provided for by Act of Parliament), to examine and des 
termine all Matters relating to the Right of Election of their own 

Aud, according to the known Laws and Uſage of Parliament, neither 


the Qualification of any Elector, nor the 1 * of any Perſon elected, is 


izable or determinable elſewhere; than before the Commons of Eng- 


land in Parliament aſſembled, excepting ſuch Caſes as are ſpecially pro- 


vided for by Act of Parliament. , | 
And were it atherwwiſe, the Mayors, Bailiffs, and other Officers, who are 
obliged to take the Poll at Elections, and make a Return thereupon, 
would be expoſed to Multiplicity of Actions, vexatious Suits, and inſup- 
ble Expences ; and ſuch Officers would be ſubjected to different and 
i dent Juriſdictions, and inconſiſtent Determinations in the ſame 
Caſe, without Relief. . ; | | 
And the Exerciſe of this Power by the Houſe of Commons is war- 


ranted by a long unconteſted Poſſeſſion, and confirmed by the Act that 
paſſed 7 & 8 Gul. III. Cap. 7. And the Houſe of Commons muſt be 


| owned to be the only Juriſdiction that can allow the Elector his Vote, and 
| ſettle and eſtabliſh the Right of it; the laſt Determination in that Houſe 
being, by that Act of Parliament, declared to be the ſtanding Rule for 


the Right of Election in each reſpective Place. Nor can any Elector 
ſuffer either Injury, or Damage, by the Officer's denying his Vote : For 
when the Elector hath named the Perſon he would have to repreſent him, 
his Vote is effectually given, both as to his own Right and Privilege, and 
as it avails the Candidate in his Election; and is ever allowed, when it 
comes in Queſtion in the Houſe of Commons, whether the Officer had 


| any Regard to it or no. 


In the Beginning of the Parliament, held 28 Eliz. Mr. Speaker ac- 
quaints the Houſe,” That he had received by the Lord Chancellor Her 
Majeſty's Pleaſure; That ſhe was ſorry the Houſe was troubled with the 
Matter of MENT the choofing and returning of Knights for the 
County of Nor/o/k : That it was improper for the Houſe to meddle in it, 


| which was proper for the Lord Chancellor, whence the Writs iſſued out, 


and whither they were returnable: That Her Majeſty had appointed the 
Lord Chancellor to confer therein with the Judges; and, upon examining 
the ſame, to ſet down ſuch Courſe as to Juſtice and Right ſhould appertain. 
Nov. 9. A Committee was appointed to examine and ſtate the Circum- 
ſtances of the Return of the Knights for the County of Norfolk. 
And on Frida;, Nov. 11. Mr. Cromwell reports the Caſe of the Norfolk 
Election very largely, in which Report are theſe following Reſolutions : 


1. That the faid Writ was duly executed. 

2. That it was a pernicious Precedent, that a New Writ ſhould iſſue 
without the Order of this Houſe. | 

3 That the diſcuſſing, or judging of this, and ſuch like Differences, 
only belonged to the {aid Houſe. 

4- That tho' the Lord Chancellor and Judges are competent Judges in 
their Courts, they are not ſo in Parliament. | 

5. That it ſhould be entered in the Journal-Book of the Houſe, That 
the firſt Election is good; and that the Knights then choſen were re- 
ceived and allowed as Members of the Houſe ; not out of any Reſpect the 
Houſe had, or gave to the Lord Chancellor's Judgment therein paſſed, 


- but merely by Reaſon of the Reſolution of the Houle itſelf, by which the 


faid Election had been approved. 

6. That there ſhould be no Meſſage ſent to the Lord Chancellor, not 
ſo much as to Jet him know what was done therein ; becauſe it was de- 
rogatory to the Power and Privilege of the ſaid Houſe. 


It alſo appears, That Sir Edmond Anderſon, Lord Chief Juſtice of the 
Common Pleas, was acquainted, That the Explanation and Ordering of 


the Cauſe, appertained only to the Cenſure of the Houſe of Commons, | 


not to the Lord Chancellor and the Judges; and that they ſhould take no 
Notice of their having done any thing in it. 

Accordingly Mr. f Rua and Mr. Greſham were received into the Houſe, 
and took the Oaths ; a; admitted only upon the Cenſure of the Houſe, 
not as allowed by the Lor 8 or the Judges; and ſo ordered to 
the Clerk. 

And this Right of the Commons to determine their own Elections, has 
never been diſputed ſince the Caſe of Sir Francis Goodwin, 1 Fac. I. when 
the Lords would have enquired into the Proceedings of the Houſe of 
Commons * his Election: But the Commons then told their Lord- 
ſhips, „It did not ſtand with the Honour of the Houſe to give Account 
* to their Lordſhips of any their Proceedings or Doings.” 

And in the Reaſons of their Proceedings in that Caſe, which they laid 
by Petition before the King, among other Things, they ſay, „They are 


* a Part of the Body to make New Laws; yet, for any Matter of Pri- 


« vileges of their Houſe, they are, and ever have been, a Court cf them- 
de ſelves, of ſufficient Power to diſcern and determine without the Lords, 
eas the Lords have always uſed to do theirs without them. 

In which Reaſons, as well as in their Apology afterwards to that Prince, 
the Houſe of Commons did above a hundred Years ſince, fo clearly, 
and with ſo much Strength of Reaſon, aſſert their Right in the Matter of 
the Election of their Members. The Commons think it their Duty to 
reſiſt all Attempts whatſoever to invade them. 

And upon this Occaſion it may not be improper to cite the Opinion 
the Houſe of Commons had of the Judges intermeddling in Matters of 


their Elections, as they have delivered it in the aforeſaid Apology, in 
theſe Words, viz. 


Neither thought we that the Judges Opinions (which yet in due 
Place we greatly reverence, being delivered with the Common Law), 
which extends only to inferior and ſtanding Courts, ought to bring 
any. Prejudice to this High Court of Parliament ; whoſe Power, be- 
ing above the Law, is not founded on the Common Laws, 


have their Rights and Privileges peculiar to themſelves. 
Vor. VIII, . 2 | 


it is the ſole 


. *4+ "7 « by 4 5 
* as K £ Ch i ab * * * Fr CO 
R kr * " 


- ö R y 
c F * NN N ? 
9 8 * ** / 
"I Ea) : 0 
x LY 7 2 0 E 
* = 
* 


; 


—_ 


f R | SLOT * . | 5 1 5 
| . | E 5 1 5 ; j 1 N 3 ; | 8 ö 1. , 3 hi d Y l 
m the Great Caſe of Aſhby and White. 
, 2 4 * 1 6 os 


| 


| to apply, by his Friends or Agents, to obtain a Writ of J 
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When the Earl of Shafteſbury was Lord Chancellor, Writs ifitied; dur- 


ing a Prorogation of Parliament, for electing Members in the Rom. © 
thoſe that were dead: The King himſelf was ſo cautious, as to the Re- 
ularity of this Proceeding, and had ſo much Regard to the Privileges of 
a Houſe of Commons, . 6a at the next Seffion of Parliament, 5 Feb: 
1672, he ſpoke to the Commons, from the Throne, in theſe Words: 


One Thing I forgot to mention, which happened during this Pro- 
tion z I did give Orders for the iſſuing ſome W rits for the 
Flection of Members inſtead of thoſe that are dead, that the Houſe 
might be. full at their 3 And I am miſtaken, if this bs 
dot according to former Proceedings; But I deſire you will not 
fall to other Buſineſs, till you have examined that Particular; 
and I doubt not but Precedents will juſtify what is done: I am as 
careful of all your Privileges, as of my own Prerogative: 


F.bruary 6, 1672. The Houſe of Commons took that Matter into 
Conſideration ; and ſeveral Precedents being cited, and the Matter at large 
debated, and the general Senſe and Opinion of the Houſe being, That, 
« during the Continuance of the High Court of Parliament, the Right 
& and Power of iſſuing Writs for electing Members to. ſerve in this 
« Houſe, in ſuch Places as are vacant, is in this Houſe, who are the pro- 
e per Judges alſo of Elections, and Returns of their Members:“ 

Thereupon it was Reſolved, 

“ That all Elections, upon the Writs iſſued ſince the laſt Seſſion, are 
&« void; and that Mr. Speaker do iſſue out his Warrant to the Clerk of 
« the Crown, to make out New Writs for thoſe Places.” „ 

| [ Wrich tas done accordingly. 

No other Court than the Houſe of Commons hath ever had the Deter- 
mination of the Elections, or any Cognizance of ſuch Cauſes, except 
where by Acts of Parliament directed: And ſuch an Action as thoſe againſt 
the late Conſtables of Ayleſbury, to bring the Right of Voting in an 


Election in Queſtion in the Courts of Law, is a New Invention, never 


heard of before : which (as New Devices in the Law are generally at- 
tended with Inconveniencies and Abſurdities) was plainly to ſubject the 
Elections of all the Members of the Houſe of Commons to the Determi- 
nation of other Courts. 5 

This undoubted Privilege and Juriſditicn the Commons think will 
warrant theſe Commitments, if the late Declaration (which is agreeable 
to, and cannot leſſen their ancient Right) had never been made. 

For it is the ancient and undoubted Right of the Houſe of Commons, 
To commit for Breach of Privilege: And the Inſtances of their com- 
mitting Perſons, not Members of the Houſe, for Breach of Privilege, 
and that to any Her Majeſty's Priſons, are ſo ancient, ſo many, and ſo 
well known to your Lordſhips, that the Commons think it needleſs to 
produce them. 5 | 

And it being the Privilege of the Houſe of Commons, to have the ſole 
Examination and Determination of all Cauſes relating to their Elections, 
as aforeſaid : | 

It follows, That any Attempt to draw any ſuch Cauſes to the Deter- 
mination of any other Court, is a Breach of the Privilege of the Houſe of 
Commons ; for which the Perſon offending may be committed by the 
Commons. | 

And here we cannot but take Notice of that unreaſonable, as well as 
unnatural Inſinuation, whereby your Lordſhips endeavour to ſeparate the 
Intereſt of the People from their Repreſentatives in Parliament, who pre- 
tend to no Privileges, but upon their Account, and for their Benefit ; and 
are ſorry to ſay, they are thus ſeverely reflected on by your Lordſhips, for 
no other Reaſon, but for their interpoſing to preſerve the Rights of the 
People, and their Liberties, from your Lordſhips arbitrary Determinations, 


Your Lordſhips Fourth Reſolution is, | 
That every Engliſhman, who is impriſoned by any Authority what- 
ſoever, has an undoubred Right, by his Agents or Friends, to 
apply for, and obtain a Writ of Habeas Corpus, in order to pro- 
cure his Liberty by due Courſe of Law. 


The Commons do not deny that every Engliſhman, who is impriſoned, 
by any Authority whatſoever, has an undoubted Right to apply, by his 
Agents or Friends, in order to procure his Liberty by due Gourſe-of 
Law; provided ſuch Application be made to the proper Place, and in a 
proper Manner : As upon the Commitments of the Houſe of Commons 

which ſometimes are not, as other Commitments, in order to bring to 

rial; but are, in Caſes of Breach of Privilege and Contempt, the proper 

Puniſhment of the Houſe of Commons) the Application ought to be to 
that Houſe. 

The Commons are ſo willing to allow and encourage every Eugliſoman 

Fw Corpus, 
in order to procure his Liberty by due Courſe of Law, that they have not 
cenſured any Perſon merely for applying for ſuch Writ of Habeas Corpus, 
even in Cafes where by due Proceſs of Law the Priſoners cannot be diſ- 
charged. For the Commons muſt obſerve, that in many Caſes a Prifoner 
cannot, upon a Writ of Habeas Corpus, obtain his Liberty; as in Cafes of 
Commitment in Execution, or for Contempt to any Court of Record, or 
by Virtue of Meſne Proceſs, or the like; and in the Act of Haleas Corpus, 
ſeveral Caſes are expreſly excepted : And that no Perſon, committed for 
any Contempt, or Breach of the Privilege, by the Houſe of Commons, 
can be diſcharged upon a Writ of Hab.as Corpus, or by any other Autho- 
rity than that of the Houſe, during that Seſſion of Parliament, is plain 
from the following Precedents : 


23 Mair, 1 Fac. I. 7 
Jenes, the Priſoner, to be ſent for hither, and to attend his Diſcharge 
from the Houſe. | 
That the Priſoners committed by us, cannot be taken from us, and 
committed * any other. 
In May 1675, the Houſe if Commons . having Reſolved, That there lay no 
Appeal to the Judicature of the Lords, from Courts of Equity 


but they | and that no Member of the Houſe ſhould proſecute any Appeal from 


any Court of Equity, before the Houſe of Lords; Serjeant Pemberton, 
U Serjeang 
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s the Houle of C 

| Serjeant Peck, Sir Jobn Churchill, and Charles Porters Eq. were tommit--} | A 

ted to the Cuſtody uf the Setjearit:of the Houle, for a Breach of Privilege, 

In hayiog been of Counſe] at che Bar of the Houſa of Lordo, in the Proje-|& by any Authority whatſoever. © © 
cution of a Caule-depending upon an Appeal, wherein-Mri-Dalnobey, 2 nn IE OO EI 
OO. OE | 


Member of the Houſe of Commotis, was concerned 


Vut the Serjeant having been by Force, prevented keeping them-in Cuſ- 
__ _ Commons did, the 4th of Fung, 1675; acquaint the Lyidsz at 
u Conference, | | 


as followeth, vix. 


We are further commanded to acquaint yoit,' That the Enlargement of 
2 2 | of the He fe of Commons; the Gen- 
theman Uther of the Black Rod; and the Prohibition, with Fhreats, to 


the Perſons impriſoned by Order of 
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|*- _ |, Afiſtance"to the Priſoner, en 4 Coinmitment of the Hout a 
Dommons, which has ever been allowed upon all Commicmeny, 


* Rx. 
6-3 #5 


, The Commons take this. to. be qriottier faftadee of your, Lordi 
Breach of your own Rule, our Lordſhips being no Jud no their Po 
vileges ; though by this Re lution yu ſeem to make a 1 gment, With. 

dur having heard,” and knowing what the Commons haye to altdge ff 


Ts Attewpt; therefore; in your Landtbips is of dangerous Conc 
| quence, n a Breach of the good Underſtanding between the Two 


all Officers, and other Perſons whatſoever, not to receive or detain them, |: vuſesy Bod of maſt pernicious Example; The Commons late Proceed: 


of the Serjeant at Arms, and Have committed them to the Towers 


The ſald Counſel were afterwards committed to the Tower for a Breack 
of Privilege, and Contempt of the Authority of the Houſe : And the Houſe 
being informed, That the Lords had ordered Writs of Habeas Corpus fot 


bringing the Counſel to the Bar of their Houle}; | 
The Commons then paſſed the following Reſolutions ;- 
vg Refobued, Nemine contradicente, 


. 


Tbat no Perſon committed for Breach of Privilege by Order of this 
Houſe, ought to be ping during the Seſſions of Parliament, but by 


Order or Warrant of this Houſe. | 


- * 1 


Reſolved, Nemine contradicente, 


þ That the Lieutenant of the Tower, in receiving and detaini in Cuſto- 
emberton, and Mr. Porter, 
performed his Duty according. to Law; and, for fo doing, he ſhall have 


dy Sir John Churchill, Serjeant Peck, Serjeant 


the Aſſiſtance and Protection of this Houſe, _ 


| e/akved, Nemine contradicente, 3 
That the Lieutenant of the Tower, in caſe he hath received, or ſhall 


receive any Writ, Warrant, Order, or Commandment, to remove or de- 
liver any Perſon or Perſons committed for Breach of Privilege, by any | 


Order or Warrant of this Houſe, ſhall not make any Return thereof, or 
yield any Obedience thereunto, before he hath firſt acquainted this Houſe, 
and received their Order and Directions how to proceed therein. 

Ordered, 


"hat theſe Reſolutions be immediately ſent to the Lieutenant of the | 


wer, | ' | | | : 
Afterwards the Lieutenant of the Tower gave the Houſe an Account, that 


he hail refuſed to deliver the Counſel, upon the Lords Order, ſignified to 
him by the Black Rod, becauſe they were committed by this Houle ; and 
that after 


orpus brought him, to bring the Counſel to the Houſe of Lords at ten 


what to do. 1 i ; 
Mr. Speaker intimated to him, He ſhould forbear to return the Writs, 


And the Houſe came to ſ: veral other Reſolutions, 
1 9 Junii, 1675. 
Reſolved, Nemine contradicente, 


Tat no Commoner of England, committed by Order or Warrant of 


the Houſe of Commons, for Breach of Privilege, or Contempt of that 
Houſe, ought, without Order of that Houſe, to be, by any Writ of Ha- 
beas Corpus, or other Authority whatſoever, made to appear, and anſwer, 
and do, and receive a Determination in the Houſe of Peers, ducing the 
Seffion of Parliament wherein ſuch Perſon was committed, 

' Reſolved, Nemine contradicente, | 

That the Order of the Houſe of Peers, for the iſſuing out of Writs of 
Heaheas Corpus concerning Serjeant Peck, Sir Jahn Churchill, Serjeant Pem- 
berton, and Mr. Charles Porter, is inſufficient and illegal ; for that it is 
general, and expreſſes no particular Cauſe of Privilege, and commands 
the King's Great Seal to be put to Writs not returnable before the ſaid 


Houſe of Peers. 


' Reſolved, Nemine contradicente, i 5 | 5 
That the Lord - Keeper be acquainted with theſe Reſolutions, to the 


End that the ſaid Writ of Habeas Corpus may be ſuperſeded, as contrary 


to Law and the Privileges of this Houſe. 


Neſolved, Nemine contradicente, : 
That a Meſſage be ſent to the Lords, to acquaint them, That Serjeant 


Peck, Sir Fobn Churchill, Serjeant r and Mr. Charles Porter, were 


committed by Order and Warrant of this H 
vilege and Contempt of the Authority of this Houſe. 


ouſe, for Breach of the Pri- 


22 Martii, 1697. | 
Charles Duncomb, Eſq. having been committed by Order of this Houſe, 


and afterwards diſcharged by Ocder of tha Houſe of Lords, without the 
Conſent of this Houle : 


| Reſolved, ; ; | 
That no Perſon committed by this Houſe can, during the ſame Seſſion, 


be diſcharged by any other Authority whatſoever, 


Reſolved, 
That the ſaid Charles Duncomb be taken into the Cuſtody of the Ser- 


jeant at Arms attending this Houſe, 


Theſe are ſome Inſtances, among many others, that might be produced 
upon this Occaſion ; and the laſt cannot but be particularly remembered 
by ſome Noble Lords that then fat in the Houſe of Commons, and ſtre- 


nuouſly aſſerted this Privilege of the Commons. 


Your Lordſhips fifth Reſolution, v:z. 

Reſolved, That for.the Houſe of Commons to cenſure or puniſh any 
erſon for aſſiſting a Priſoner to proſecute a Writ of Habeas Cor- 

pus, or by Vote, or otherwiſe, to deter Men from ſoliciting, pro- 
ſecuting, and pleading upon ſuch Writ of Habeas Corpus, in be- 
half of ſuch Priſoner, is an Attempt of dangerous Conſequence, a 
Breach of the many good Statutes provided for the Liberty of the 
Subject, and of pernicious Example, by denying the neceſſary 


is an „ er of the Rights and Privileges of the Houſe of Com- 
And they have therefore cauſed them to be retaken into the Cuſtody 


ter he had received the Votes of this Houſe, he had Writs of Habeas 
ek the next Morning, and humbly craved the Direction of the Houſe 


ing, in 3 and puniſhing the Counſel that have pleaded upon the 
| Return of the rits of Habeas 15 mh, in behalf of the Prifoners, - if duly 
; conſidered, is a great Inſtance of the Temper of the Houſe of Commons: 
For this Houſe did not interpoſe when the Priſoners applied to the Lord. 
Keeper, and the Judges, to be bailed; and bad the Lawyers ſhewn ſo 
much Modeſty, as to have acquieſced in the Opinion of the Lord-Keeper 
and all the Judges, That theſe Priſoners were not bailable by the Statute 
of Habeas Corpus, the Commons had never taken any Notice of it + But 


they would not reſt fatisfhed without bringing on again this * and the 


PFrivileges of the Commons were, with great Licentioufneſs o Speech 
denied, and inſulted in publick Court ; not with any Hope or Proſpect of 
Relief of the Priſoners (who in this whole Proceeding have apparently 

been only the Tools of ſome ill-defigning Perſons, that are contriviag 

every Way to diſturb the Freedom of the Commons Elections), but in 
order to vent theſe new Doctrines againſt the Commons of England, and 
with a Deſign to overthrow their fundamental Right. And after ſo much 

| Inveteracy n to the Commons, they could do no leſs than declare the 

| Abettors, Promoters, Countenancers, or 4 ers, of a Profecution fo carried 

on, to be guilty of conſpiring to make a Difference between the Two Houſes of 

Parliament, to be Diſturbers of the Peace of the Kingd.m, and to have end: 

voured, as far as in them lay, to overthrow the Rights and Privil:ges of the 

Commons of England in Parliament aſſembled. p ie 
And the Commons, in committing the Lawyers, have only done that 

Right to their Body which your * have frequently practiſed, in 

Caſes of perſonal Privilege, where any ſingle Member of your Lordſhips 

Houſe is concerned. f | ages 
Your Lordſhips laſt Reſolution, viz. 

That a Writ of Error is not a Writ of Grace, but of Right, and 
ought not to be denied to the Subject, when duly applied for, (tho 
at the Requeſt of either Houſe of Parliament) the Denial thereof 
being an Obſtruction of Juſtice, contrary to Magna Charta. 

The Commons ſhall not enter into any Confideration, whether a Ni 
Error is of Right, or of Grace; they conceiving it not material in this 
aſe, in which no Writ of Error lies, nor was ever any Mrit of Error 

brought or attempted in the like Caſe before; and the allowing it in ſuch 

; ag . 1 755 not oy. hee all the Privileges of the Houſe of Commoss, 

but t iberties o the People of E „ to the Will and Pleaſu 

of the Houſe of Lords. f Ps 7 

And when your Lordſhips Exerciſe of —— upon Writs of Error 

is conſidered, how unaccountable in its Foundation, how inconſiſtent it 

is with our Conſtitution, which, in all other Reſpects, is the wiſeſt and 
happieſt in the World, to ſuppoſe the laſt Reſort in Judicature and the 
| AR to be differently placed ! 

nd when it is conſidered how that Uſurpation, in hearing of Appeals 

from Courts of Equity, ſo eaſily traced, though often denied and proteſted 
againſt, yet {till exerciſed, and almoſt every Seſſion of Parliament ex- 
tended, it is not to be wondered, that after the Succeſs your Lordſhips 

have had in thoſe great Advances upon our Conſtitution, -you ſhould now 
at once make an Attempt upon the whole Frame of it, by drawing the 

Choice of the Commons Repreſentatives to your Determination; for that 
is a neceſſary Conſequence, from your Lordſhips encouraging the late Ac- 
tions, and your countenancing a Mrit of Error; which, if allowed upon 
ſuch a Proceeding, might as well be introduced upon all Acts and Proceed- 
ings of Courts or Magiſtrates of Juſtice : And though the preſent Inſtance 
has been brought on under the ſpecious Pretence of preſerving Liberty, it 

is obvious the ſame will as well hold to controul the bailing and diſcharg- 
ing Priſoners in all Caſes. 5 | 

And the Commons cannot but ſee how your Lordſhips are contriving, 
by all Methods, to bring the Determination of Liberty and Property into. 
the bottomleſs and inſatiabls Gulph of your Lardſbips Fudicature, which would 

ſwallow up both the Prerogatives of the Crown, and the Rights and Li- 
berties of the People; and which your Lordſhips muſt give the Commons 
Leave to ſay, they have the greater Reaſon to dread, when they conſider 
in what Manner it bas been exerciſed ; the N whereof they ferbear, 
2 they hope your Lordſhips will reform : And they defire rather ta compeſe 
the old, than to create any new D. Ferences. | 


Upon the whole, the Commons hope, That, vpon due Conſideration 
of what they have laid before your Lordſhips, you will be fully ſatisfied 
they have acted nothing in all theſe Proceedings, but what they are ſuffi- 
ciently juſtified in from Precedents, and the known Laws and Cuſtoms of 
Parliament; and that your Lordſhips have aſſumed and exerciſed Judica- 
ture contrary to the known Laws and Cuſtoms of Parliament, and tend- 
ing to the Overthrow of the Rights and Liberties of the People of Eng- 


land, _ 
| Roos, That a Conference be deſired with the Lords, upon the Sub- 
ject | 


4 


atter of the laſt Conference. - 


Ordered, That Mr. Ai/laby do go to the Lords, and defire the ſaid Con- 
ference. | | 


| Mercurii, 7 die Mariii, 1704. : 

Mr. Aflaby reported, That he having been at the Lords (according to 
the Order Yeſterday) to deſire a Conference upon the Subject Matter of 
the laſt Conference, the Lords return an Anſwer, $2208 "4g 
That they do agree to a Conference accordingly, and appoint the ſame 


preſently in the Painted Chamber, 
Ordereh, 


by I 
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A neh the Managers went to the Cot 


8 
„ l reported, That 
- Jigercd to the Lords what the Houſe had directed. | 


Nen ter , 1 ren thi ; nor. 
dow at One of the Clock, in the Painted Chamber, upon the Subject 
Matter of the laſt Conference. een Dis ah 13n ml, 1f.Btb 

That this Houſe will ſend to the Lords an Anſwer by Meſſengers of 


them therewith. 
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p bad been at the Conference, and de- 
; Mefſage from the Lords by Sir Richard Holford and Mr. Pin. Mr. 
1 e Lords defire a 71 Conference with this Houſe To-mor- 


# 


„ il eo: U | a 
© And the Meſſengers were called in again; and Mr. Speaker acquainted 


| avis, 8 die Marti, 1704. Anno 4 Anne Reginie. 
©. Reſolved, | 


That a Meſſage. be ſent to the Lords, to acquaint them, That when 
their Lordſhips Fut Veſterday in the Afternoon, after Three o Clock, to 
'delire a free Conference upon the Subject Matter of the laſt Conference, 
the Houſe was juſt riſing ; but that this Houſe will meet their Lordſhips 
at a free N as their Lordſhips have deſired, at ſuch Time as 
their Lordſhips ſhall appoint, the Time named Yeſterday by their Lord- 
ſhips being now paſt. | BS; 
* * Ordered, | | 
That Sir Thomas Hanmer do carry the ſaid Meſſage, 
* _ Ordered | 
That the Managers who managed the laſt Conference, do manage the 
aid free Conference: And ſome others were added to them. 
Sir Thomas Hanmer reported, That he having been at the Houſe of 
Lords, to deliver the Meſſage directed by this Houſe, he found that the 
Lords were juſt up. | | GET, ; 
The Serjeant at Arms TN this Houſe, having acquainted the 
Houſe, That he had received 'Two Writs of Habeas 0 0 under the Great 
Seal of England, to bring before the Lord Keeper the Bodies of Fames Moun- 
tague, Eſq. and Alexander Denton, Eſq. (who are committed to his Cuſtody 
by Warrants from the Speaker of this Houſe for a Breach of Privilege), 
The Houſe again aſſumed the Conſideration of that Matter: And after 


Debate, 


Reſolved, That no Commoner of England, committed by the Houſe of 
Commons for Breach of Privilege, or Contempt of that Houſe, ought to 
be, by any Writ of Habeas Corpus, made to appear in any other Place, or 


before boy other Judicature during that Seffion of Parliament wherein | 


ſuch Perſon was ſo committed, 

' Reſolved, That the Serjeant at Arms attending this Houſe, do make no 
Return of, or yield any Obedience to the ſaid Writ of Habeas * - and 
for ſuch his Refuſal, That he have the Protection of the Houſe of 
Commons. 

Reſolved, That the Lord Keeper be acquainted with the ſaid Reſolutions, 
to the End, that the ſaid Writs of Habeas Corpus may be ſuperſeded, as 
contrary to Law, and the Privileges of this Houſe. 

' Ordered, That the Clerk of this Houſe do acquaint the Lord Keeper of 
the Great Seal of England with the ſaid Reſolutions. | 

Veneris, 9 die Martii, 1704. | 
The Clerk acquainted the Houſe, That he did, purſuant to their Com- 


mands laſt * e. wait upon the Right Honourable the Lord- Keeper of 


the Great-Seal of England, and acquaint his Lordſhip with the Reſolu- 
tions of the Houſe Yeſterday, relating to the Writs of Habeas Corpus ; 
and left the Reſolutions with his Lordſhip. | 

Sir Thomas Hanmer reported, That he having been at the Lords with the 
Meſſage order'd Yeſterday, the Lords do return Anſwer, That they do 
agree to meet this Houſe at a free Conference this Day, at Two o' Clock, 
in the Painted Chamber. 

Then the Managers went to the free Conference. 

And being returned, | 

Mr. Bromley reported, That the Managers appointed had met the Lords 
at the free Conference, which had laſted very long; And that when 
the Managers for the Commons took Notice of ſome Invaſions of the 
Houſe of Lords in point of Judicature, particularly as to Appeals, the 
Lords broke up the Conference, 

Ordered, T hat the Managers do draw up what had paſſed at the Confe- 
rence, and lay the ſame before the Houſe with all convenient Speed. 

Martis, 13 die Martii, 1704. 

Mr. Bromley reported, That the Managers of the free Conference with 
the Lords had (according to Order) drawn up what had paſſed at the ſaid 
free Conference, which they had directed him to report to the Houſe, which 
he read in his Place, and afterwards delivered inat the Clerk's Table. 

Ordered, That the (ſaid Report be enter'd upon the Journals, and is as 
followeth, viz. | 

That the Lords who appear'd as Managers, and ſpoke at this free Con- 
ference, were, the Earl of Sunderland, the Lord Ferrers, the Biſhop of Sa- 
lisbury, the Lord Halifax, and the Lord Fharton, and the Duke of Devon- 
ſhire, Lord Steward. 5 

That the free Conference was begun by the Managers for the Lords, 
who ſaid, This Conference was deſired to maintain a good Correſpon- 
dence between the Two Houſes, which was never more neceſſary than at 
this Time. 5 

That the delivering Reſolutions at their firſt Conference was Parlia- 
mentary; and inſtanced the Reſolutions, 3 Car. I. which produced he 
Petition of Right. 

That the Lords look upon the-Commons to be a great Part of the Con- 
ſtitution, which cannot be preſerved but by doing Right to both Houſes. 


That every Part of the _ Politick, as well as the Body Natural, | 


dught to be kept within due 
weaken the whole. 
That this Conſtitution is the Wonder of the World, and Glory of this 
Nation ; *tis founded upon Liberty, and Property : And the Houſe of 
Commons hath been a great Fence and Bulwark of Liberty. 
That the Lords Reſolutions are very well founded, and juſtified by the 
Laws of the Land, as is their Judicature in this Caſe, 


ounds; an Exceſs in any Member will 


ie the | 
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That it was proper for them to receive the Petitions, ind make theſe 
Refolutions thereupon... e 
That the Lords ate the great Court of Judicature ; and when the Courts 
below hade Giffefed in Opinion, there has been reſort to the Lords for their 
Judgnient, ze n the caſe of Kindred of Half-blood claiming Shares of 
nteftate Eſtates. CH EIT Io a np. 
That when fuch a Complaint comes before the Lords, they ought to 
give their Opinion as to the Law of the Land ; and that was the Founda- 
tion of their preſent Reſolutions, V 
1. That the Firſt Reſolution was, in effect, agreed to by the Com- 
mons, tho" they go off to Foreign Matters, of which the Lords take 
no Notice. de 0 
That the Law of the Land can be altered only by the Legiſlature. 


* 


2. That the Second Refolution aſſerts the Subject Redreſs by Action 


* 
N 


at Law, Cc. f | Eat KATINE? 
That all Conſtitutions have reckon'd this their Safety, That every . 
Man, from the higheſt to the lowelt, hath the Protection of the Law. 

That, according to bur Conſtitution, the Subject may conteſt his Righ 
gow the Crown, and upon equal Terms, with that reſpe& which it 

ue. | | | 1 8 

That this Reſolution only aſſerts the Right, does not ſtate the reſpec- 
tive Courts, where the Redreſs is to be had: If the Party miſtakes the. 
Court, he is puniſhed by Coſts of Suit. 3 
en Term of privileged Cauſes is new, and the Diſtinction un- 

own. | 

4 To 8 the Third Reſolution, it was urged, 

That the Breach of Privilege was not well grounded. 

That it belongs to the Crown to make Declarations ; the Commons did 
indeed make Ordinances ; and when their Prince was murdered, they came 
to Declarations, | | . 

That a Law without Promulgation cannot have Force to make an 
Offence. | 

be Liberty of Men's Perſons is the greateſt Privilege, and not to be 
taken away, but in known Caſes ; the invading of it * ſhook the beſt 
Conftitutions. | EY 5 

. That the taking away the Liberty of one mean Perſon, once endan- 
ger'd the Government of Rome. 5 5 5 

That both Houſes may commit for Breach of Privilege, but cannot de- 
clare any thing to be a Privilege, without good Grounds; nor conſequent- 
ly make any thing a Contempt, that is not known to be fo, 

That Commitments or Cenſures have not been uſual upon Actions at 
Law, though ſuch Actions have brought the Proceedings, or Privileges, 

of either Houſe in Queſtion, NE 

That in the caſe of Freedom of Speech, which is the greateſt Priyi- 
lege, there was a Judgment in King Charles the Firſt's Reign, in the Heat 
of thoſe Times, againſt ſome Members, for Speeches in Parliament : 
This the Commons firſt condemn'd ; and then by Conference brought 
it before the Lords, who came to a Reſolution, That it was erroneous, and 
defired the Lord Hollis to bring his Wrlt of Error; and thereupon it was 
reverſed by the Lords, in the Time of Charles the Second ; which ſhews 
the Care the Lords had of the Commons Privileges. =o 

That in Same and Barnardi/ton's Caſe, the Commons did not concern 
themſelves, only in Support of the Action, when in 1678 they examined 
the Judgment of Reverſals as a Grievance, 

hat the Lords had not interpoſed in any Suits which concern'd the 
Proceedings of their Houſe. | 

That the Earl of Banbury (as he was called) was, by the Lords, ad- 
judged to be no Peer: This was examin'd in the King's-Bench, where, in 
Abatement of an Indictment for Murder againſt him, as Charles Knowles, 
Eſq. he pleaded his Title of an Earl; and in Avoidance of that, the Order 
of the Lords was replied, and was examin'd by the Court, and diſallow'd. 

That the late Biſhop of St. David's was proſecuted in the Spiritual 
Court, and depriv'd, tho' a Meinber of that Houſe; and the Lords did 
not interpoſe, 

That it is the Wiſdom of all Governments, to have the Law open ; 
and that's the Difference between a Legal and Arbitrary Government. 

That the Lords do not meddle with the Commons Right of determin- 
ing their own Elections; they have a ſettled poſſeſſion of it, which is a 
Right: But if all the Rights of Subjects concerned in thoſe Elections are 
to be determined there, that will bring all Queſtions of Freehold, and the 
Allowance of all Charters, and all Liberty and Property, before them. 

That a Freeholder of Forty Shillings per Annum has a Right of Inhe- 
ritance, to which he is born; and if his Vote is denied, he is damnified, 
and loſes the Credit of his Vote; and if he ſha!l only come to the Houſe 
of Commons, they can neither give him Damages, nor Coſts of Suit, 

4.08 a Freehold cannot be determined by any Court which cannot give 
an Oath. 

That the Precedents produced concern only tne Right of determining 
Elections in general. 

And an Action by an Elector, for his Right of voting, does not avoid 
the Election. | 

4. To maintain the Fourth Reſolution, they ſaid, 

That it may be lawful for a Man to apply for his Liberty, where he 
cannot have it. | | | 

That the Proceedings in 1675, produced as a Precedent in this Caſe, 
were upon a Matter conteſted between the Two Houlcs, and reſolved dif- 
ferently in the Lords Houſe: Topham and the Lieutenant of the Tower 
were both turn'd out; and the Ferment was ſo high, that the Parliament 
was prorogued, and ſoon after diſſol ved. 

The Fifth Reſolution is a Conſequence of the Fourth: 

That the Commitment of the Lawyers was not for licentious Speech, as 
was infinuated at the laſt Conference, but for pleading upon the Return of 
the Writs of Habeas Corpus. | 

That 'tis the particular Character of that odious Court call'd the In- 
quiſition, that nobody dares appear for, or reſort to a Perſon impriſon'd 
there, but he is left to the Mercy of that Court. 

The Lawyers are not to be anſwerable for every thing they argue; they 
are to do their Duty for their Clients, and the Court is to judge of it, 
6. The Commons declining the laſt Reſclution is an agreeing it, though 

not ſo Parliamentary as it would have been to have agreed it _— y. 

hat 


* 4 Lo 1 » — n * * * 
7 Ram n N 
% * Þ r 9 2 * 0 " =# N 
ATTY Str pw oi, Ab Ae i i or tr ee Eras SOL T4 
q C HIS MES ORE. Lk bd R 8 4 
>. \ "tt SW ISS | 7 7 


C > rH 5 
o : 72 + 
£ is Cad Cary 
* 


* 


4 | $ 
* 
2 2 
3 4 
N : 
* - 


Error 1 N n 1 5 
10 theſe Arguments 1 nagers f. | Te | 

That an ny the Necelſlity of à good Cotreſpondence betweeti 
the Two Houſes, eſpecially at this Time of common Danger; and that 
the Commons had fully ſhewn their Deſire to maintain that good Cor- 
reſpondence, by condeſcending to meet their Lordſhips at this free Con- 


ference, altho' their antient and fundamental Privileges had been call d in | 


Queſtion, and denied by their Lordſhips, and that in an extraordinary 


and very unparliamentary Manne. 1 
That the Delivery of Reſolutions is ſo far from being the only Method 
of Conferences, that the more uſual Method has been to offer Reaſons, 

without Reſolutions 3 and it would be very difficult to give any Inftance 
e of either Houſe delivering poſitive. Reſolutions at a Con- 
ference, without the Reaſons, at the ſame Time, to ſupport them, and 
that induce them to make ſuch Reſolutians.. oo oe 

1. That the Commons Anſwer to the Lords Firſt Reſolution is not 
foreigh to the Subject Matter of the Conference; becauſe the Commons 

s pprehended the Subject Matter to be their Lordſhips denying the Privi- 

leges of the Commons on the one hand, and their extending their own 
8 beyond its proper Limits on the other; And therefore the 
ommons could not but take Notice, how far their Lordſhips had tranſ- 
greſſed in the Exerciſe of an unwarrantable A in Contradiction 
to that very Rule they had laid down for the Leſt of the Proceedings of the 
Commons, and by which the Commons had ſtrictly govern'd themſelves. 
That the Commons cannot create new Privileges ; yet in Cote's 1 Re- 
orts, Fo. 63. tis ſaid, the Privilege of Parliament, either of the Upper 
| Houſe, or of the Houſe of Commons, belongs to the Determination or 
Deciſion only of the Court of Parliament; for every Court hath a Right 
to adjudge their own. Privileges, according to the Book of E. IV. Sir 
Jebn Paſton's Caſe. e | 

2. To their Lordfhips Arguments for their Second Reſolution your 
Managers anſwer'd, _ 1 | 

That cvery Perſon injured hath a Right to ſeek Redreſs; but then 
that Redreſs muſt be ſought in the Place where the Matter is properly 
cognizable, 

7 To what the Lords offered _ the Third Reſolution, your Ma- 
nagers anſwered, That Matters of Election do not belong to the Courts 
below, but only to the Houſe of Commons, which hath been in long 
Poſſeſſion of them: That there was an Act of Parliament made in the 
Time of King Henry the Sixth, to give an Action for a falſe Return of 
Members to fcrve in Parliament, becauſe no ſuch Action lay at Common 
Law, it relating to Elections. | 

That double Returns not being within that Statute, no Action lay in 
the Courts of Common Law for making any double Return, *till the 

Statute 7 & 8 William III. | 
That beſides the Inſtances given in the Anſwers the Commons gave to 

the Lords Reſolutions at the laſt Conference, this Diſtinction, as to 
rivileged Caſes, is fully and undeniably warranted by the Statute made 

n the Firſt Year of King William and Queen Mary, entitled, An Aet 
declaring the Rights and Libert-es of the Subject, and ſettling the Succeſſion of 

the Crown ; where, among other Endeavours of the late King James to 
ſubvert and extirpate the Laws and Liberties of the Kingdom, theſe are 
mentioned, by 9 the Freedom of Election of Members to ſerve in Par- 
liment, and Proſecutions in the Court of King's-Bench, for Matters and 

. Canfes onty cognizable in Parliament. | 

eſides, That there are privileged Caſes as well as privileged Perſons, 
appears from hence: A Prohibition, and afterwards an Attachment, lies 
for ſuing in the Spiritual Court for a Temporal Cauſe determinable in 
the Temporal Court. There ate divers Laws within this Realm, of 
which the Common Law is but one, as appears in Cke's 1 Ia. Fo. 11. B. 
where he mentions Lex & Conſuctuds Parliamenti, & Lex Communis, as 
diſtin Laws. ; | 

As there are ſeveral Laws, ſo there are ſeveral Courts and Juriſdictions, 
and ſeveral Cauſes proper for thoſe ſeveral Laws and ſeveral Juriſdictions : 
Of theſe the High Court of Parliament is the Firſt; Lex & Conſuetuds 
Parliamenti is a great Branch of the Law of England; and many Cauſes 
are to be determined only by that Law, as appears in the /nſt. Fo. 23. 

With ſuch Cauſes as are in their Nature Parliamentary, and to be de- 
termined by the Law of Parliament, the Common Law, and Common-Law 
2 have nothing to do; as further appears, 4 nf. fo. 14, 15. where 
the E xpreſſions are very ſuitable to the preſent Controverſies. 

That the Perſons perſiſting in the Proſecution of ſuch Actions, after a 
Prohibition by the Commons, for that ſuch Cauſes belong to their Juriſ- 
diction, the committing them for the Breach of their Privileges in that 
Particular, is no more than is done by the Common Law Courts for a 
like Contempt, when Perſons will ſue after a Prohibition to the Spiritual 

Courts : And the Commons uſual way to defend their Privileges againſt 
_ 5 has been by committing the Tools and Inſtruments 
thereof. 

It is a fundamental Maxim of the Law and Cuſtom of Parliament, 
which is the higheſt and nobleſt Part of the Law of England, and parti- 
cularly adapted to the Preſervation of the Liberties of this Kingdom, That 

the Two Houſes are independent of one another, and ſole Judges of their 
Rights and Privileges : 'That their Lordihips did admit, the Commons 
have a Privilege to judge of the Rights of their own Elections to one 
Intent, but not to another: But if the Commons have ſuch a Privile 
to one Intent, they muſt be Judges of it to all Intents and D 
whatſoever; and being ſole Judges thereof, their Judgment cannot be 
legally call'd in Queſtion, either by Writs of Habeas Corpus, Writs of 
Error, or otherwiſe, in any other Court; and conſequently the Proceed- 
ings in miner -Hall, and in the Houſe of Peers, and the Judgment 

iven there, are all null and void, & cram nm Judice. 

The Commons Commitment for commencing theſe Actions, is no more 
than what they and their Predeceſſors have in all Times practiſed in 
Caſes of Breach of Privilege. 

4. In Anſwer to what the Lords had offered upon the Fourth Reſolu- 
tion, your Managers infiſted, That Application of Friends for the Li- 
berty of any Perſon impriſoned, ought to be in a proper Place, and in a 


* 


1. Proceedingsin the Houſe of Commons, 


| hr ye r Manner, which in this Caſe ought to have been only to'the Houſe | 
of 


'| rable Caſes for four hundred 


ommons, and by the Petitions of the Perſons they had committed. 

That the Proceedings in 1675 were ſo well grounded, that they muſt 

be Precedents to the Commons to follow at all Times upon the like Oc. 
c 5 > . « 8 . 


8. | | . 

. To what the Lords offered upon the Fifth Reſolution, your Mana- 
„ d Oh on nel GA POT, OP 
The Licentiquſneſs: of Speech uſed. by the Lawyers, was only men. 
tioned among other Patticulars of the Provocatiens they gave the Houſe 
of Commons, but they were committed for pleading upon the Returns of 
the Writs of Habeas Corpus, in behalf of the Priſoners committed by the 
Houſe of Conimons, which the Commons (who are the only Judges of 


* 


ouſe. | 5 
6. To the laſt Reſolution your Managers inſiſted, That no Writ of 
Error lies in that Caſe; and that there may be Caſes wherein no Writ of 
Error lies, was their Lordſhips Opinion in the Caſe of the late Biſhop 
of St. David's, who brought his Writ of Error upon the Court's not 
granting him a Prohibition. 1 . 8 

The Cale of Sir Thomas Armflrong, mentioned by their Lordſhips, was 
particular, in that the Commons then apprehended he was entitled tu a 

rit of Error within the Meaning of the Statute of Edward the Sixth. 
_ Your Managers further urged the Novelty of the Action in the Caſe of 
Aly and I bite, of which no Footſteps can be found in any Book of the 
Law, or in any Record, although we have faithful Reports of all memo. 
ears paſt ; and the Occaſion of ſuch an 
Action muſt frequently have happened. | | | 
The Lords themſelves (when they had no Deſign upon the Privileges 
of the Commons) were of Opinion, in the Caſe of Sir Samuel Barnardijt:n, 
in the firſt Year of the Reign of King J#liam,. That no ſuch Action 
lay; and there is no one Reaſon can be offered to maintain this Action, but 
held more ſtrongly in the Caſe of Sir Samuel Barnardi/ion, as Damages, 
Colts, &c. And it is an abſurd Diſtinction to ſay, That in this Caſe the 
Right of Election cannot come in Queſtion, becauſe the determining of the 
Right of the Electors doth generally determine the Right of the Elected; 
and almoſt all controverted Elections depend upon the Qualifications of 
the Electors. BY | 
+ That the Commons had ſhewn ſuch a Diſpoſition to maintain a good 
Correſpondence with their Lordſhips, though their Lordſhips, in the 
Caſe of Abby and I bite, had, contrary to the Judgment of the Courts 
below, allowed the Action upon which the Plaintiff had taken out Execu- 
tion, and levicd the Money ; that the Commens took no Notice of it, and 
were willing to let the Matter fall, which might occaſion any Conteſt in 
this Time of publick Danger: But when other Actions of the like Na- 
ture were ſtill commenced and proſecuted, whereby all Elections would 
be brought to the Determination of the Lords, or, at leaſt, in time 


thereby the Independency of the Two Houſes would be deſtroyed, which 
is the great Safety of the Conſtitution ; then it concerned the Commons, 
who are the Repreſentatives of the People, to oppoſe what would be fo 
fatal to our Conſtitution. | 

The bringing Writs of Habeas Corpus upon the Commitments of the 
Commons, and a Writ of Error thereupon before the Lords, would bring 
all the Privileges of the Commons to be determined by the Judges, and 
afterwards by the Lords, upon ſuch Writs of Error. 

Nay, ſuck Writs of Error upon every Habeas Curpus, would bring the 
Liberty of every Commoner in England to the arbitrary Difpoſition of the 
Houſe of Lords. | 

And if a Writ of Error cannot be denied in any Caſe, and the Lords 
alone are to judge whether the Caſe be proper for a Writ of Error, then 
all the Queen's Revenue, all her Prerogatives, and all the Lives and 
Liberties of the People of England, will be in the Hands of the Lords; 
for every Felon, Burglar, and Traitor, will be entitled to a Writ of 
3 before the Lords; and they will have even Power of Life and 

eath. 

And by Writs of Error and Appeals, as already exerciſed, they will have 
al our Properties; by ſuch new-invented Action they will have all our 
Elections; and by ſuch Writs of Habeas 8 and Writs of Errot 
thereupon, they will have all our Privileges, Liberties, and even Lives, 
at their Determination; who determine by Vote, with their Doors ſhut, 
and it is not certainly known who it is that hurts you. 

The Novelty of thoſe Things, and the infinite 8 of them, 
is the greateſt Argument in Law, That they are not of Right. 

The Commons are not contending for a ſmall Thing, but for their All: 

Eſpecially fince the Lords have found out a way to diſtreſs the Goveri- 
ment, by detaining the Money given by the Commons, which muſt 
come laſt to them, becauſe the A r muſt begin with the Com- 
mons ; and if by that Means they can extort Writs of Error where they 
never were heard of, the Commons muſt commit the Perſons employed in 
all ſuch Innovations, or elſe they muſt loſe, by ſuch Contrivances, All 
that they have. - : 

In the Caſe of Denzil Hollis, Sir John Ellizt, Sc. in 1667, the Com- 
mons declared the Judgment given in 5 Car. I. to be an illegal Judgment, 
and againſt the Privilege of Parliament: And this they did of themſelves, 
before they acquainted the Lords therewith, 

Afterwards, becauſe it concerned rhe Lords as-well as the Commons, 
they imparted their Reſolutions to the Lords, who concurred with the 
Commons; and the Writ of Error, which was afterwards brought at the 
Deſire and Inftance of the Lords, and not at all by the D of the 
Commons, they reſted upon their own Retolution, That it was an ule- 
gal Judgment. Vid. Vol. VII. p. 242. 


The Lords, by way of Reply, ſaid further, That this is a Cauſe of 
Liberty and Property, and judicial Proceedings, which the Commons 
had endeavoured to ſtop. 

That the Conference therefore aſked by the Lords upon the funds» 


mental Rights and Liberties, was proper. 
That they are the ſame Terms the Commons uſed, 3 Car. when thei 
Liberties were attacked. 


That 


\ , 3 a 
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their own Friviſeges) take to be_z'great reach d the Privilege of their 


ſo influenced, as that the Lords would in effect chuſe the Commons, and 
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ACTOR, , ·ĩ˙iAua˙⁴ͥ³6 Prod $2 hy gd 3 
That the true Method of Conference. is not by way of Queſtion and 


7 


Answer but by Reſolutions, Which are not fo binding; but if the Lords 
| are convinced by 8 they may retract them. 

That the Lords, 

when it contains ſuch 


claration as rlons are bound to take Notice 


men- of at the Peril of Commitment. y le 
Houſe T hat the Right of the Houſe of Commons to determine their own Elec- 
rns of tions is ny OK (tg or intended to be changed; but the two Prece- 
by the dents produced to 3 are very much miſtaken. rg? of 
ges of I hat the Caſe of Sir Francis Goodwin is not fairly ſtated, the Word 
their Order being omitted in the Commons Anſwer to the Lords Meſſage, re- 

| lating to the Commons Proceedings in this Caſe; which refers to a par- 
[rit of ticular Order of the-Houſe of Commons, they having before determined 
rit of that Election. _T hat it is not taken Notice, that the Lords went with 
iſhop the Commons to the King, and were Mediators; and that at the laſt a new | 
's not | Writ iſſued for. a new Election. | 

. That in the ſtating the Precedent, 28 Eli. the Commons have not tak- 
e, Was en Notice, That the Election was in that Caſe determined by the Judges. 
d to a bat the Commons did not confine their Reſolution to Armſtrong's 
th. | Cale z but it is general and abſolute, That a Writ of Error in Felony, or 
"aſe of Treaſon, is of Right, and not of Grace. 5 | 
of the T hat by the Writ of Error, brought in the late Biſhop of St. David's 
nemo- | Caſe, upon the Denial of a | rohibition, and diſallowed by the Lords, it 
ch an appears, when a Record comes improperly before them, they are ſo juſt 
| as to diſmiſs it. OE | | 

ileges bat inſtead of proving the Law, the Conſequences are urged, which 
dijhn, is not right arguing. ; : 7 
\Qion That the Queſtion is, Whether the Queen is bound to grant a Writ 
1, but ef Error ? If She is, it will be hard for any Body of Men to interpoſe with 
nages, the Crown, and ſtop it to hinder that Hat; which, by the Opinion of 
iſo the te Judges, She ought to give. oy 1 | 
of the 7 way 0 obliged too, by Magna Charta: Nulli negabimus, nulli deferemus, 

5 uſlitiam. 
2 That whether a Writ of Error lies or not, will afterwards be proper 

| | for the Judgment of this Court, as tis of any other Court where a Writ 
z good of Error is returnable. | : 
OS That the Commons are very ſafe, and may depend the Lords will be 
n as tender of their Privileges as of their own. 3 
ee That whatever Privileges accrue to the Commons, will accrue to the 
in Lords alſo: If the Commitments of the Commons are free from the Cog- 
Fer 7A nizance of the Courts below, thoſe of the Lords will be ſo too. 

» Ma. That Aa the Commons maintained, That the Meaſure of Perſons 
ls being baiſable, is not from the Aathority which committed, but from the 
4 Cauſe of Commitment. 5 

1 time 
r. | Your Managers further obſerved, This Subject Matter was ſcarce ever 
in Conference before between the Lords and Commons, and will ſeem 
22 ſtrange to Poſterity. ; 
. That the Lords Concern for Liberty and Property cannot be equal 
of che with that of the Commons ; for the Lords 2 is better fenced, and 
drin conſequently their Property too, then that of the Commons. 
* The Lords are leſs intereſted in the Event of this Conference than the 
Sy Commons, who are the Truſtees of thoſe who ſent them, and are bound 
* in Duty and Intereſt to preſerve their Liberty and Property: And having 
4 = | but a 1 riennial Duration, which is at this Time near Expiring, it 18 not 
oe to be imagined they will infringe what they are entruſted with, and fo 
Et much concerned to maintain; and that ſo notoriouſly, that the Lords 
1 65 ſhould complain, who are much leſs concerned, but more to be ſeared, 
s then as their Deſigns, as well as Honour, may be Hereditary. 
es and At the firſt Conference, ſix Reſolutions were delivered as Matters of 
-ords; undoubted Truth and Law. 
tit of And the Proceedings of the Commons are to be tried by theſe Rules, 
e and though they were no Parties to the making them. 
1. The Firſt is not to be excepted againſt ; only is an Inſinuation, as if 
H have the Commons had practiſed the contrary. which they are not conſcious of. 
all our 2. To the Second, There are many Injuries for which a0 Action at 
Erroc Law is allowed; as if a Judge gives a wrong Judgment, the Redreſs by 
Lives, Writ of Error is no Satisſaction for the Damage. 
| ſhut, So for cther Acts of a Judge, or Court of Juſtice, as denying a Writ 
| of Habeas Corfus, or Bail, no Action lies, but upon the late Statute, 
them, | That their Lordſhips, not making any Diſtinction between Matters 
ä znd Cauſes which were exempt from the Cognizance of the Common 
r All: Law Courts, as bei: g ſolely cognizable in ens and Cauſes which 
ern. wee exempt only in re ſpect of the Perſons ſued, being entitled to Pri vi- 
muſt lege of Parliament, ſcems to be the Occaſion of the Miſtakes their Lord- 
Com- ſh:ps have entertained in relation to the Proceedings of the Commons: 
they That the Houſe of Commons is a Court of Judicature in many reſpects; 
yed in and as ſuch, hath, as well as other Courts, Cauſes proper and peculiar 
s, All to its Juriſdiction. | | 
That the Law-Books, and particularly the Lord Cee, ſpeaks of Mat- 
Com- ters of Parliament which are net to be determined by the Commin Law, but 
ment, ecccramg teile Law ard Uſage of Parliament. 
ſclves, That all Matters noted are dine in Parliament, muſt be queſtioned and de- 
termined there, and uct elſcurhere, has been heretofore aſſerted by the Houſe 
mons, cf Commons, as their ancient and undoubted Right, and has been allow- 
th the ed both by the Judges of Law, and by their Lordſhips. And when the 
at the Judges in the K'nz':- Bench, in the fifth Vear of King Charies the Firſt, 
of the upon an Information againſt Sir Jahn Ellot, Mr. Hollis, and others, held, 
a le- Thet Matters dene in the Hiſe of Commons, if nit done in @ Parliamentary 
I, might be queflioned elſewhere; that Judgment was afterwards reverſed 
in Parliament. 
uſe of Thar their Loreſkips allowed, all Matters relating to Elections ought 


to be determined ſolely by the Commons : And though their Lordſhips 
-itcmpred to make a Diſtinction between the Right of Elections, and the 
Right of El-Etors, yet their Lordſhips cannot find Room for ſuch a Di- 
tinction, unleſs they would ſay, the Right and Qualification of the Elec- 
ag Bong . 1. 858 not relating to Elections. 

L. VIII. 
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That by the Parliament Rolle, 11 Rich. II. it appears a Petition was 
exhibited by Parliament, and allowed by the King, That rhe Liberties and 
Privi eges of Parliament ſhould be «ſeu by the Parliament, and not by any 
other Courts, nor by Common or Civil Law; and therefore, when the Judges 
have been aſked their Opinions in Matters of Parliament, they have an- 
ſwered, That the Privileges of Parliament ought to be determined there, and not 
by any other ; as the did in the Caſe of Thorp, Speaker of the Houſe of 
Commons, 31 H. VI. e | "ny 
That theſe Matters are not exempt from the Determination of other 

Courts, in reſpect of the Perſon ſued ; for then they might be determined 
there after the Time of Privilege was expited ; whereas it is evident; That 
ſuch Matters and Cauſes cannot be determined in any other Courts than 
that of the Parliament, after the Expiration of the Time of Privilege, any 
more than before, | Sed ies aha Ed 
That theſe Matters are determinable in Parliament, although the Per- 
ſons proſecuted are not entitled to the Privilege of Parliament, as ap- 
pears by many Ir.ſtances, particularly by that of the Mayor of Wi:/thury, 
in the Eighth Year of Queen Elizabeth, who, for taking Hur Pounds to 
get a Perſon elected a Burgeſs fot that Borough, was fined and impriſoned 
by the Houſe of Commons, although he was not a Perſon entitled to the 
Privilege of Parliament, as 

That it may as well be ſaid, That an Action is maintainable for reſu- 
ſing any of the Lords a Right of Precedency in Parliament ; yet it cannot 
be imagined the Houſe of Peers would be content the fame ſhould be 
brought in Queſtion in any the Courts of Law, and decided by a Jury of 
Commoners, 

But the ſame Arguments will hold for maintaining ſuch an Action, tg 
recover Damage for refuſing Precedeney to him that hath Right to it, * 
for maintaining an Action to recover Damages for refuſing to take down 
upon the Poll the Vote of an Elector: For it may with equal Reaſon be 
ſaid in both Cafes, That the Plaintiff hath a Right, That the Defendant 
refuſcd him that Right, That ſuch Refuſal is an Injury, and conſequent- 
ly ought to be repaired in Damages. : 

3. As to the Third Reſolution, the Commons are not accountable to 
the Houſe of Lords, or any other Court, for what they did in that Matter, 

T heir Privileges being Rights peculiar to that Houſe, what is their 
Privilege, and the Breach of it, is only examinable, -and to be judged by 
themſelves. | 12 

That the Courts of J/Aminfler- Hall have that Deference for each other's 
Judgment, that in Commitments for Contempt, or Miſdemeanor, which 
are Pet every Term, another Court, though Superior, will not re- 
areſs the Priſoner by Habeas Corpus, or otherwiſe, but he mult addreſs to 
the Court which committed him; much leſs can an inferior Court do it, 

The Houſe of Commons therefore expected the ſame Deſerence from 
thoſe Courts which they pay each other, and alſo from the Lords Houſe 
what is due to a co-ordinate Juriſdiction: The Commons taking them- 
ſelves to be ſuperior to any Court in WAmirfer- Hall, and not allowing 
any Court in this Government to be their Superior, no more than their 
Predeceſſors have done. 

Ide Commons do not intend by their Declaration to make 2 new Law, 
but barely declare what the Law was, and prohibit any Perſon to act 
contrary. | 

The Term Declaration is not peculiar to the Prince, but is a familiar 


* 


Term in Weſftmin/ter- Hall. 


The Commitment was not for acting contrary to the Vote of the Com- 
mone, but for acting contrary to Law, after the Law was notified to 
them by that Declaration, and they thereby prohibited to procced in that 
Courſe, . | | 

To ſet this in a true Light, If a Man ſues in the Admiralty, or Fc- 
clefiaſtical Court, for a Matter properly cognizable at Common Law, 
the Party ſhall not indeed be commited for commencing that Suit; but 
if the Defendant in ſuch Suit obtains a Prohibition, which declares what 
the Law is, and gives the Plaintiff Notice that his Suit is contrary to Law, 
and therefore prohibits him to proceed any further therein; if he does 
proceed, an Attachment will iſſue to arreſt him for Breach of the Prohi- 
bition, as it is ſaid, though in Truth, it is for acting contrary to Law, 
after he had been en what the ſame was. 

Now there is no Difference between the Declaration complained of, 
and the Prohibition mentioned, but in the Name only; both declare what 
the Law is; both admoniſh the Perſon offending, and both command him 
not to proceed; ſo that there is as much Reaſon to complain oA Prohi- 
bition at Law, as of the Declaration mentioned in the Reſolution. 

4. To the Fourth Reſolution, if it reſpects the Priſoners committed by 
the Commons, they apprehend the Application ought to be to their Houſe; 

5. Forthe Fifth Reſolution, the Commons have the ſame Exceptions 
to it as they had to the Third Reſolution : For if Counſel, Attornies, or 
Solicitors, are prohibited, and act contrary to the Order of any Court, 
they are guilty of a Contempt of that Court; and for ſuch Contempt they 
may be taken into Cuſlody. 

To their Lerdſhips laſt Reſolution, it is very true, That in the laſt 
Reign the Houſe of Commons did ſo reſolve in the Cauſe of Sir Thimas 
Armſlrong as hath bcen cited; which Caſe was, That Sir Thomas Arm- 
Jrong was indicted for High-Treaſon, and afterwards fled beyond Sea, 
where he was at the Time of the Exigent awarded againſt him; and 
afterwarcs, within a Year after the Ezigert awarded, he was brought 
Priſoner into England, and would have a Writ of Error, but it was denied 
him; upon which the Houſe of Commons made the Reſolution mcntioned. 
At the Common Law, if a Perſon had been guilty of a capital, or any 
other Crime, and had been in England at the Time of the Indictment 
found againſt him, but was beyond Sea at the Time of the Exigent 
awarded, and thereupon 2n Outlawry was had, the Perſon outlawed,might 
any Time afterwards have reverſed that Outlawry for that Error in 
Fact: The Practice whereupon was, That Perſons guilty of Trea- 
lon, would fly beyond Sea, and there tay till the Witneſſes againſt them 
were dead, and then return into England, reverſe their Outſawry, and 
become ſaſe. To remedy which Miſchief, was the Statute of Edw. VI. 


made, which takes away that Error in Treaſon, unleſs the Perſon 
X Outlawcd 


- 


(18g) 3, , Proceedings, in ie Houle of Commons, 2&3 A. (156) 
- _ Outlawed rendered himſclf to the Chief-Juſtice within a Year after the | cially, becauſe Occaſions cannot be preſurtied te haye been wanting i 
br 8 ; within Which Exception . Caſe of ie Thomas Am every new Election of Members to ſerve in Parliatbent; nay, many * 

rehended, which was the Reaſon of the Re- juſtifable chan in the late Caſe of Aby and Rinn, where the Plaintiff 


A unt, as the Commons a ded, which was the Ceaſe dhe, | * W e 
I ; 2 Y AN "A & er Cafes the Practice ſince that Reſolition has bern was'a Perſon n to the Pariſtr, and therefore re. 
= otherwiſe for in the Cale of Selin, who was attatheed of Felony for || moved by the'Order of two Juſtices > Rind this," by the way, brings i, 
1 8 a Writ of Errer was denied him, though he Mind the printed Caſe of Ahly and II bite, from the Report of the Lordz 


feiting the Stamps, a f Error v E are gbr. | 
0.91 for de A. PBotif this Neſolution is aimed at a Writ \ 4 Er- Committees, whete tis given in Anſwer, No ſuch Action 'before was 
ror for denying a Habeas Corpus, or denying to bail, or diſcharge Perſons || brought, ' That few bad 3 true Engliſh Spirit as that Plantiff; though, 
committed by the Houſe of . Gommons, this . Reſolution is ver wide from ir is aid, he was then a obler, aiid formetly had been an'Hg/ler ; and his 
the Purpoſe ; for, whether a Ae, Beror be a Writof Right, or «#rit || Breaſt, it Seb, was "fiſt warmed with this true Eruglis Spirit, which 

e race, in all Caſes where a Hi Error does lic, yet their Lordſhips || was rather a Spirit of Faction! 6 01, SNUGLY | 
elolutions cannot be carried ſo far as to make a Vrit of Error lie in a Caſe And it is worthy Obſervation, That in this Caſe the Coſſs and Charges 
where there is no Judgment pronounced, as there never is in the Caſe of ſuſtained by Ay, or ſomebody for him, could not be leſs than 100, 
an Habeas Corpus, of in any thing relating thereunto; for if an Habeas more than the Coſts and Damages he recovered ; fo that twas infelix vic. 
1. . and the Ferſons 4 denied to be bailed | 24/14, and no Benefit, but a Loſs to him. A Noble Lord was pleaſed to ſay 


pus is denied, or if grant In « | mw ord 
at the ſame, or any other | further, That though he would not pretend to judge of the Commons Pr; 


or diſcharged, this is no ſuch Judgment, but 7 
8 we an Habeas Corpus, and diſcharge or bail the Perſon | | 
committee. _ © | appears very firange, ſince the Commons ſay, The Matter in Queſtion i; 
Your Managers added, The Commons hoped it would be no Difficulty their Privilege ; and if the Lords ſaying tis not is ſufficient? to diveſt them 
to convince the Lords, that theſe Reſolutions were both unreaſonable and of it, the fame Method may diveſt'the Commons of all the reſt. The 
unparliamenta „ and they have not been much juſtified; and certainly it Commons are not going about to create new Privileges, but continue the 
cannot be parliamentary or reaſonable, for the Lords to condemn the Poſſeſſion of thoſe which their Predeceſſors ever enjoyed and exerciſed; and 
Commons in the Caſe of their own Privileges, when the Lords are no] which they think neither this or any other future Houſe of Commons can 
Judges of them: And therefore, though the Commons have now entered | ever depart from. " (Sd rr in 212 Ws ee 
nto this Debate with theit Lordſhips,” it was never meant to ſubject their] The Lords afterwards receded from the Generality of their ſecond and 
une to the Lords Examination, but only to ſatisfy the Lords, and | laſt Reſolutions. | | . 
Mankind, that the Commons have not doné any extravagant Thing. They ſaid, the fecond, fo far as that every one who apprehends 'himſelf 
Wt a Noble Lord faid, They did not intend to interrupt the Commons in the | injured has a Right to ſeek Redreſs, was general; but what followed of aq 
c * their El:#ims. The Commons are beholden to them for Action at Law was confined to the preſent Caſe, © 


4 
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vileges, yet he might of what was not their Privi — That Argument 
at 


. that; for otherwiſe, When they thought fit, they might as well meddle So the ſixth, though it was general, was to be underſtood in this parti. 
= with that, as ſeveral other Things they have of late taken upon them. | cular Caſe, e. , | e 
e Comn ordſhips. will conſider what the Conſtitution As to what was ſaid, That none but a ſuperior Court can take Cogni- 


Tube Commons hope their L | a 
is, and think it not reaſonaÞle, that any Part ſhould exceed its due Bounds : | Zance of what another does, it was anſwered, | | 
But there have been great Invaſions made upon it by their Lordſhips, and That when the Earl of Shaftesbury was committed by the Houſe of Lords 
ſome Inſtances of that kind have been delivered at the laſt Conference; | for a Contempt, he was brought by a Habeas Corpus to the Court of King's 
72 ſy to ſhew, That the Judicature which of late has been | Bench This was complained of to the Houſe of Lords z but they paſſedit 


and;it would be eaſy to | Nen a co 
afſumed by the Lords, is not conſiſtent with the Conſtitution. over, being of Opinion, a Man might ſcek for Liberty where he would. 
A Writ of Error in this Cafe, the Commons take to be ſuch : And the The Lords Judicature is too ſacred a Thing to be touched. 


Commons would be blameable for admitting of it, ſince no ſuch Writ Your Managers thereupon returned, They wiſhed their Lordſhips had ſaid 
does lie; and the Commons have done well in adviſing Her puns Boar that at the beginning, it would have ſaved much Time, and ſhortened the 
to grant it, ſince it is againſt Law: The Commoiò find no ſich Writ Debates ; for the Commons think their Privileges as ſacred as the Lords 

ever, brought. 3 | ; can their Judicature. Your Managers proceeded to ſay, | | 
Tis ſaid, their Lordſhips will do Right to the Commons upon it; but That as nothing offered at this 88 or the laſt, was meant to 
ſubmit or leſſen the T of the Commons; much leſs had any Thing 


the Commons can never think it reaſonable to truſt the Liberties of the 
People of England to their Lordſhips Pleaſure, for they that have | in the Precedents in the Time of Queen Elizabeth 'and Fames I. produced 


Power to do Right have Power to do Wrong; and Power is ſo often | at the laſt Conference, any Tendency that way. 
abuſed, that the Commons can never ſuffer the Lords. to aſſume this new And in Anſwer to ſome Objections made to thoſe Precedents, your 
Power to themſelves. Were we certain Power could never be abuſed, Managers ſaid, The Commons did not take upon them to ſet forth 
an Arbitrary, and what is called a Tyrannical, Power would be the beſt in | the whole Proceedings, which are very long; but though they had not 
the World, for that not eng tied to any Rule, would apply the Reme- | their Books there to make out the Quotations, can depend upon what they 
dies proper in all Caſes; but ſinoe this is not to be expected, the Commons | have ſtated to be true. | | 
were in the right to ſtop this Mrit of Error : They find one Thing has In the Precedent of Sir Francis Goedwin's Caſe, cited by the Commons, 
there are no Omiſſions that, duly conſidered, can make that Caſe leſs to 


brought on another ; and therefore, for the future, ſhall oppoſe any fur- 
15 the Advantage of the Commons on this Occaſion: for if the Word Cr der be 


ther Progreſs of this Nature. , | ; . . 
It was further. urged by the Lords, in Reply, That if ſuch a Writ of Error | omitted, and er e Anſwer to have been, That they did conceive it did 
wants a Precedent, tis a new Sort of Impriſonment has occaſioned this. not land with the Honour and Order of the Houſe to give Account of any their 
1 That the Conſequences urged by Gentlemen cannot avail. | Proceedings or. Doings, that will little alter the Caſe, ſince it is plain, from EF 
1 That if the Law be ſo, nothing but the Legiſlature can alter it. the Entry in the Journal, the Commons, in returning this Anſwer, had I 
LE: 6 That tis ſaid, the Lords cannot judge of the Privilege of the Houſe of Regard chiefly to the Precedent then quoted, 27 El. when the Commons C 
5 Cammons. They do not ſay they can ; there may be no Occaſion : But | refuſed to give the Lords any Reaſons (though the Lords deſired them) for T 
1 from Precedents it appears they have done it by Mrit of Error, and at the | the rejecting at the firſt Reading a Bill the Lords had ſent down to the t 
4 fire of the Commons. | | | Commons : The Reaſons for the Commons Proceedings in this Caſe were | 
1 Der t not only the Lords, but all Mankind, will judge of what is not prepared by themſelves, which they did communicate to the Lords; u 
| their Privileges, if they claim that which neither Senſe, nor Reaſon, nor | but the Lords were not to add or diminiſh: And though ſome Lords were n 
41 Law will -uify. 4 | preſent at the Commons delivering their Reaſons, there is a material diſ- 
.. Tbat if the Commons fay, To bring an Action at Law againſt Per- tinction upon the Commons Journals of thoſe Lords being preſent as Lord; m 
1 ſons not privileged is a Breach of Privilege, all Mankind will ſay it is | of the Council, and not as Lords of the Parliament. 
4 net tcl W | And the Noble Lord who took Notice of the Commons Omiſſion in the er 
Ul That this comes upon a Petition of five Men to the Lords, ſetting forth, | ſtating of this Caſe, and pretended to ſtate it fully and truly himſelf, omit- 
_ They: have been impriſoned by the Commons for bringing their Actions | ted, That the new Writ was ordered to iſſue at the Requeſt of Sir Francis F 
i azaind the Conſtables of Aylesbury, and for ſuing. out Mrits of Habeas | Goodwin, by his Letter; which, for the Satisfaction of the Houſe, wa 7 
| | Carp us, and are.at leaſt delayed io a Writ of Error. read and entered on the Journal, before any Queſtion for the new E!cc- Wi £ 
b "Phe Queſtion lies in a narrow Compaſs ; | tion was made. | 
. | Whether they have a Right to bring their Actions at Law? If ſo, it is In that of the 28th Eli. the Commons did not at the laſt Conference Ji 
i Injuſtice to impriſon them tor doing it; ; omit to take Notice of the Judges Determination; but it is juſtly ſtated as th 
_ A Hardſhip to deny them Writs of Habeas Corpus, and a greater to im- | a Matter the Commons in the Examination of that Caſe were informed of, 
_— riſon their Counſel and Agents, for endeavouring to procure them their | but did not reſpect ; the Commons then aſſerting themſelves to have the ſole W. 
oy | 7 Ye | | Determination of that Caſe. | ha 
Rd That their Right is ſettled by a Judgment of Law, which will ever re- Your Managers further urged, | 
= main, till altered by the Legiſlature. | | Though the Commons do not ſubmit their Privileges, it may be proper 
1 That a Declaration of one Houſe, or both Houſes, cannot alter the to aſcertain what they claim, with the Reaſons why they are at this time 
i# E | the more concerned to oppoſe all Attempts upon them. Ap 
4 That the Lords intend not to diſturb the Commons in their Right of] They do agree, the Right of Voting may be grounded upon Freehold, in 
# judging, only as to their own Members. : ; | Charter, or Preſcription ; and they do not pretend to draw them from the the 
. | That the material Difference is between judging of the Right of the | Courts of Common Law, when as ſuch they come there originally, im- 
149 Electors, and the Right of the Elected. 3 DES mediately and directly in Queſtion. h reſt 
N | And there may be Caſes, as here, where the Election is not in Queſtion, But it is as plain, when the Right of Voting in an Election is the Thing Eq 
and. vet the Electors receive great Damage in being denyed their Vote. originally, immediately and directly in oven, that is ſolely cog- 1110 
etermination is the ſtanding the 


Right of Freehold is a Man's Birth- right, and cannot be taken | nizable in the Houſe of Commons, whoſe 
Rule for all Places; and if the Elections only were examinable 75 the 1 


Py 3 
— Fa — 
— reg 
. * 


That the 
from him, but by Law. 


h 1 That if any Perſon be injured by any Officer whatſoever, he may, by | Commons, and every Elector's Vote was examinable elſewhere, the Con- i 

1 Law, feek for Reparation : Otherwiſe, there is a Right without a Re- ſequence of ſuch different Determinations is fully ſtated, as delivered ject 
| medy, which is no Right At all. : at the laſt Conference ; which common and known Difference of coming Dut 
h In Anſwer to this, your Managers faid ; originally or collaterally and incidentally in Queſtion, will anſwer the — 
0 Caſe of the Earl of Banbury, where the Order of the Houſe of Lords Cor 


This Action is of the firſt Impreſſion ; and 'tis a good Argument no e E. 
ſuch Action lies, becauſe none was ever brought . ; and eſpe- | came only incidentally in Queſtion upon an Indictment for Murder; po! 4 
| | | 15 JU 


; | | | the 
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| and gives the Right, is the moſt noble and compleat Remedy; —1·1 
being 
other cannot be had, as appears by many Inſtances in the Law. 


| and the Writ of Error. 
| as frequent as Elections, unleſs theſe Ayigſbury Men have more refined 


| Error being of Right or of Grace, ſo they do now, not by Way of Ad- 


perly a parliamentary C 
| NT ſeems ſome Remnant of our ancient Conſtitution, where all 


| nor could any Writ of Error lie upon their Award ; and upon that, as a 


| Errore corrigendo fieri factumus quod de jure, &c. 


* 


is here any Injury in this. Caſe that requires an Action, much leſs Da- 
= 7 x Tier Vote, upon every Election, depends upon its own, 
true Foundation, as the Elector then ſtands intitled by Freehold, Char- 
ter, or Pecloriptions whether he was entitled, or was allowed or refuſed, 
at any former Election, or no.. ts 

Nor is Damage always neceſſary to a Remedy; that which is ſpecifick, 


* 


ply ſecondary, ſubſtituted: by Way of Recompence where 

The Commons had great Reaſon to aſſert their ancient Right, and 
withſtand theſe late and new Attempts upon the Conſtitution, which in 
every Step have been unprecedented, viz, the Adtion, the Habeas Corpus, 


The Action was never known, though the like Occaſions have been 


Notions of their Rights and Privileges than others ever had. 

As to the Habeas Corpus, the Argument is ſo much ſtronger, as Liberty 
is dearer * | | | | 

As to the Writ of Error, though the Lords Reſolution is general, they 
now aſſert it to be of Right only in this Caſe. „ 

As the Commons at the laſt Ca waved the Point of a Writ of 


miſſion, but as tis not material in this Caſe. Tg 
But thus much may be obſerved, That this is not the Common Caſe, 
where the Queſtion ariſes and falls under the Determination of the 
Jud of the Law, which is of Petitions of Right, and Writs of Error in 
e Courts of Meſt ninſtir (as that of Sir Thomas Armſtrong was) where the 
Queen is Party ; there it is in the room of a Suit againſt the Crown, and 

if denied, the Party has no Remedy, | 
This Petition to the ern, for a Writ of Error in Parliament, is pro- 
aſe, and is the ſame when the Queen is Party, or 


Petitions were to the King in Parliament, or to the King, and his Great 
Council, which was diſtin from the Houſe of Peers, and were examined 
by Triers, Whether fit for the Parliament to proceed upon or not ; and 
to ſay, That upon ſuch Examination they could not be rejected, is to 
fay, That Examination was inſignificant. | 

And if in this Caſe no Writ of Error lies, it cannot then be ſaid, That 
— denying of it is an Obſtruction of Juſtice, or contrary to Magna 

ria. 


That a Writ of Error lies not in any Proceeding on any Habeas Cor- 


us, has been the uniform Opinion of former Times, as appears in the 
Caſe of the City of London, 7 Fac. reported by the Lord 1 


Cale, in his Eighth Report, where one under an Arreſt, for the Penalty 


in a By-Law, brought his Habeas Corpus ; and the Judges took it for a 
Ground, That no Iſſue or a Demurrer could be joined upon the Return, 


Principle, grounded their Reſolution, Fo. 128. 

And that this never came directly in Queſtion, is, becauſe a Writ of 
Error in ſuch Caſe was never aſked, much leſs had, upon a bare Com- 
mitment of any Court whatſoever: And it is hard to imagine, that there 
is any lawful Reſort or Appeal for Liberty left untried at this Day, when 
ſo many, in all Times, have had Occaſion to apply for it; eſpecially con- 
ſidering the frequent Commitments of both Houſes of Parliament. 

That the Commons are not ſurprized to find the Lords make ſuch a 
Shew of ſubmitting their Privileges to the Courts of Meſiminſter, when it 
is in order to draw all the Rights and Privileges of both 
own final Determination; and much leſs when they conſider how inſig- 
nificant all Courts of Juſtice are rendered, while their Lordſhips exerciſe 
the laſt Reſort in Judicature. 

The ſeveral Attempts in the Way of Judicature, which have been made 
upon the Conſtitution, are ſo many Reaſons for the Commons at laſt to 
make a Stand, | 

The very Form of the Mrit of Errer in Parliament is altered in a moſt 
material Part. | 

It is ſtill returnable into Parliament generally ; and the Judgment is 
entered, per Cur' Parliamenti, | 

But where the ancient Form, which appears in Raffall's Entries, 
Fo. 302. was, Ut de Concilio & Adviſamento Dominorum Spiritualium & 
Jemporalium ac Communitatum in Par liamento naſiro exiſtentium ulterius pro 


Of late, as appears by a Mrit of Error, printed in the Lord Chief- 
Juſtice Saunders's Second Report, Fo. 228. (and agreeable to that are all 
the Modern ones) that Word ( Communitatum) is omitted, 

This is only touched for an Inſtance, That even the higheſt Records, 
which ought to derive to us our Laws and Conſtitution pure and entire, 
have been corrupted. 

And to proceeed to inſtance ſome Modern Innovations upon our 
Conſtitution, in Point of Judicature : 

In December, 18 Fac. I. it appears by the Lords Journal, That an 
Appeal to the Lords from a Court of Equity, was by them acknowledged 
to be as new and unprecedented as any of the Attempts which occaſion 
the preſent Conference. 

Here the Lords interrupted your Managers, affirming, That they were 
reſtrained from entering into Debate of their Judicature of Appeals from 
Equity, as foreign from the Subject Matter of the laſt Conference. But 
it was anſwered, and inſiſted by your Managers, That this was Part of 
the Matter offered at the laſt Conference. 

And your Managers declared, 

That they had more to offer, and were ready to proceed upon the Sub- 
ject Matter of the laſt Conference in ſuch Manner as they thought their 
Duty to the Commons of England required, if their Lordſhips thought fit 
to hear them: Whereupon the Lords did riſe, and broke off the 
Conference. 

Reſelued, That the Proceedings of this Houſe, in relation to the 
Hjl:;ſbury-Men, committed by this Houſe for a Breach of Privilege, and 


in ile Great Caſe of Aſhby and White. 
of the antient and andoudted Rights and Privileges'of the Commons of 
\ "Dedarat.. That, all whe cee th relation to the Artegbury-Men, 


| 


ouſes to their | 


(159) 


committed by this Houſe, and the Report of the Lords Journal, and Re- 
ports of the Conferences, and of the free Conference, be printed; : 
| Ordered,” That Ar. Speaker do appoint the printing of the ſaid Pro- 
| ceedings and Reports. Wert N 5ns 5 


The Proceed ingt at the Court of Queen's-Bench on the Haheas Corpus. 
| A Complaint was made to the Honourable Houſe of Commons, That 
ſince their laſt Reſolutions in the Cauſe of Abby and Mpite, ſeveral . 
Actions have been brought by J. Paty, J. Oviat, J. Paton, H. Baſſe, 
and D. Horne, and proſecuted by R. Mead, againſt the Conſtables of 
Aylesbury, in Breach of the Privileges of that Honourable Houſe z where- 
upon they were pleaſed to order the Matter of the ſaid Complaint to be 
heard at the Bar of their Houſe, and ordered the Perſons concerned ta 
attend there ; and appointed a Day accordingly. VA 
The Parties appeared, (all but Mead] when the Witneſſes were exa- 
mined, and they leverally called to the Bar of the Houſe, and then with- 


| drew. And, upon full hearing, the Houſe were pleaſed to order theic 


Speaker to iſſue out Warrants for committing them (being taken into 
Cuſtody) to her Majeſty's Gaol of Newgate, bt 
In Michaelmas Vacation, 1704. they prayed a Habedt Corpus upon the 
Statute of 31 of Cha. II. upon the Return of which, all the Judges met 
and adviſed, whether they were bailable by that Statute, Who were unani- 
mouſly of Opinion that they were not; and accordingly they were re- 
manded. And in Hillary Term following, they moyed the Court of 
Queen s- Bench for a Habeas Corpus by the Common Law, which was 
ranted, upon the Returns whereof the Judges of the Queen .- Bench de- 
ſired the Aſſiſtance of the reſt of the Judges, Whether they might be diſ- 
charged? Who were all of Opinion, except the Lord Chicf-Juſtice Holt, 
That they ought to be remanded : But it was argued in the Queen Bench 
by Counſel, and afterwards the Judges delivered their Opinion ſeriatim, 
Mr. Page, Mr. Mountague, Mt. Lechmere, and Mr. Denton, were Coun- 
ſel for the Priſoners, and after the reading of the Return of the Commit- 
ment, Mr. Page ſaid, That the Writ of Habeas Corpus is a Writ grounded 
on Common Law, and therefore this Court can bail all Perſons, that by 
the Laws of England are bailable; that he did not ſay, but that the Houſe 
of Commons hath Privileges that belong to them, and may commit for 
Breach of ſuch Privileges; that he did now only inquire, if there be any 
Law for the Commitment of the Priſoners ; and therefore the firſt Quiet. 
tion he made, was, IF there was a Breach of Privilege returned? Adding, 
That there being no Notice in the Return, that the Houſe of Commons 
has any Privilege, he needed not argue, whether they have a Power or 
not, to reſtrain Men from ſuing in the Queen's Court. The Lord 
Chief-Juſtice Holt told Mr. Page, That the Queſtion was, I/ they were 
not to take Notice of their Power, though not returned to that Court? Mr, 
Page anſwered, That though the Court would take Notice of any Power 
of the Houle, yet that not appearing in the Return, they could not 
judge of it, the Commitment being by the Speaker, and not by the 
ouſe. The Lord Chief- Juſtice replying, That the Commitment was 
in purſuance of the Order of the Houſe: Mr. Page ſubjoined, That” 
then it ſhould be ſhewn to be by the Houſe, the Speaker being in the 
Chair, which was not mentioned in the Commitment. But this was 
over-ruled by the Lord Chief- Juſtice, who ſaid, that by the Houſe, was 
to be e the whole Houſe ſitting, with the Speaker in the Chair. 
Mr. Mountague continued the ſame Objection to the Commitment, 
adding, That it did not appear, that the Priſoners were any ways related 
to the Houſe of Commons, either as Members or Officers: That as to 
the Lord Shaſtesbury's Caſe, he was a Member; that he agreed every 
Court muſt, and have Power to keep Order among themſelves, but that 
to take a Man out of the Houſe, who was not of the Houſe, nor guilty of 
any Breach of Privilege, for aught appeared, by a Return, he Ener no 
Law for it; that the Cate aſſigned was, becauſe the Priſoners had been 
guilty of bringing and proſecuting an Action, which he did not take to 
be a Crime by any known Law; that in the Caſe of the Conſtables of 
Aylesbury, there was a Judgment at Law judicially given, which could 
not be got over, until ſome Act of Parliament interpoſed ; and the Law 
being ſo, that a Man might bring his Action, he did not know what 
Crime a Man could be guilty of that uſed this Law; that the Words of 
this Commitment went further, That bringing this Action is contrary to 
the Declaratim, in high Contempt of the Furijaiftion, and in Breath of the 
kn:wn Privileges ; that they know not what this Word Declaration means, 
neither did they underſtand what that Breach of the Juriſdiction was; 
that as to the Words, againſi the known Privileges of the Houſe, he was at 
a Loſs what Action is againſt the Privilege of the Houſe, becauſe the 
can have no Privilege againſt Law, and he was ſure it was not again 
Law to bring any Action. Then he took Notice, That the Commit- 
ment was during Pleaſure —_— That he had known Perſons com- 
mitted per Mandatum Domini Regis bailed, and therefore by ſtronger Rea- 
ſon ought they to be bailed, if committed by the Houſe of Commons. 
Mr. Lechmere-inforced what had been alledged by the other Iwo, add- 
ing, That one Part of the Commitment, which ſet forth the Reaſons 
of it, was for bringing an Action at Law, contrary to the Declaration of 
the Houſe of Commons, in Oppoſition to which Declaration, he mutt 
oppoſe the Declaration of the Lords; that this Commitment being alſo 
ſaid to be for a Contempt of the High Juriſdiction of the Commons, 
the Lords, in the Caſe of Abby and White, had declared againſt it: Then 
he urged, That no other Court, fave that of the Lords, and the Courts 
at Weſtminſter, and other inferior Courts of England, can execute a 
Juriſdiction, touching any Actions at Law, and that Privileges 
which are againſt the known Laws of England, are in themfelves void. 
Another Objection, or Exception, was, That the Continuance of the 
Impriſonment of the Priſoners was a new Commitment; That the Ha- 


beas Corpus is the Way the Queen takes to make Diſquiſition about the 


Liberty of her Subjects; That tho? both Houſes of Parliament are proper 


the other Proceedings of this Houſe in that Matter, are in maintenance 


Judges of their own Privileges, yet this Court has formerly judged of 


their 
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7 a Member fitting in the Houſe; and that in the Caſe of the Lord 
= 


be found a Cafe, where Bail had been allowed by this Court, upon a 
Commitment of the Houſe of Commons. . | 


That it not appearing by his Return, that the Priſoner was a 


Lezis; that indeed ' Juſtices of the Peace can commit for a Riot without 
Bai, but this Power ariſes from an expreſs Act of Parliament for that 


upon Lex & Confuetudo Parliamenti, but they would hiſt maintain the 


be „ the Speaker's 
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| 00 Mandatum Domini Regis; they may upon a Commitment by any Mem- 


3 of 
% 7 
i OM — 


their Privlegys to. which Purpoſe he inſtanced_in the Lord Shafteſbury's 
Caſe, Where Neude täkeh of a Cale, Where an Original was filed. 


ubury, tho! the Lords Tempora] and Spititual had declared he was no | 
Peer, yet, in this Court, when he was brought” to be tried for. Murder, 
and denied the uriſdiction here, inſiſting upon his Peerage, this Court 


refuſed to ty him, and allowed his Plea; That the Laws of Parliament | any Means by which we can attain to the N bf them; but their 


are the Cuſtoms of Parliament; That there is no Precedent in Parliament 
to oppoſe or commit a Man for proſecuting for his Freehold or Franchiſe; | 
but on the contraty, he believed," in the Rolls of Precedents there might 


Mr. Dentan excepted to the Return of the Commitment, alledging firſt; 


That the Warrant did not ſufficiently deſcribe the Crime; Secondly, | #* 
That it did not pee that the Party committed had Notice of the Vote 


or Declaration of the Houſe of Commons, for every Man is not bound to 
take notice of a Vote, becauſe it is but a temporary Thing ; Thirdly, 

t ne Commoner, | 
he might, notwith andin any thing that appeared to e be a 
Lord, and then it muſt be agreed, the Commons had no Juriſdiction: 
That if it had been a general Commitment, without ſhewing the Offence 
particularly, and ſaid for a Breach of Privilege only, perhaps it had been | 
a good Commitment; But here the Cauſe was ſet forth, and it appeared 
by the Judgment of the Lords, in the Caſe of Aſhby and I bite, that was 
no Cauſe at all of Commitment; that bailing the Priſoners. in this Court, 
did not meddle with the Privileges of the Houſe of Commons, becaule, if 
bailed, yet they are anſwerable to the Houſe, and are Priſoners in Cuſſodia 


— 


Purpoſe ; that the Queen herſelf cannot commit ſo as to bind the Power 
of the Law, but this Court can in ſuch Cafes, and always have, upon 
good Cauſe ſhewn, bailed, notwithſtanding ſuch Commitments : Con- 
cluding, upon the whole, for the Releaſe of the Priſoners. | 
The Counſel having done pleading, the Judges proceeded to give their 
bo = lhe Opinions. | | 852 | 
Mr. Juſtice Gould, and Juſtice Powys ſaid, They would chiefly inſiſt 


Form of the Warrant. 7 N 

05. It was objected, That it is not ſet forth in the Return, how the 
Houſe of Commons have a Power to commit, 

| jv We muſt take Notice of their Power without ſhewing it. 

O. That this is a Commitment by the Speaker only, for that the War- 
rant does not run, Ordered by the Knights, Citizens, and Purgefſe in Par- 
7 Hembled, according to the Precedent in my Lord Shafteſbury's Caſe, 
I Med. 144. + 303 | 

Anſ. That it is good, being according to their Form, and that it muſt 

's Warrant was by Order of the Houſe. 
bj. There is no Seal to the Warrant, and that every Warrant ought 
to be under Hand and Seal, or elſe the Commitment is unlawful. 

Anſ Courts don't uſe to commit by Warrant under Seal, but a Juſtice 
of Peace muſt ; but they at the Quarter Seſſions don't commit under Seal; 
beſides, the Cuſtom of Parliament juſtifies this Warrant. 

Obj. This is not like my Lord Shafte/tury's Caſe, for he was a Member 
of the Lords Houſe ; alſo this Commitment is for a Matter dene out of 
the Houſe, „ Wo | 
- Anſ. Then they muſt never commit for Breaches of Privileges, for moſt 
are committed by others than their own Members, and for Matters out 
of the Houſe, _ | 5 
Obj. The Duration of the Impriſonment during Pleaſure, is illegal and 
uncertain. 

Anſ. This is made uſe of for their Advantage, for they are diſcharged 
upon the Parliament's rifing ; but alſo this Form is according to their 
Cuftoms. And for Contempts to this Court we commit, without ex- 
preſſing for what Time, which is by Conſequence during Pleaſurc. 

Obj. This Commitment is for bringing their Action at Law, and for 
taking the due Courſe of Law, : | 

Anſ. What is Privilege, but diſpenſing with the Law? The generality 
of Breaches of Privilege, are for taking the due Courſe of Law. As to 
the Caſe of Ay and I hite, that is objected, who knows whether this is 
the ſame Caſe? It does not appear to vs to be the ſame, for there may be 
different Votes, and different Circumſtances in this Caſe; if you go to 
the ſcanning the Words of a Commitment, Who knows not that moſt 
Commitments that would hold for ſuch, do expreſs the Cauſe but ſhortly, 
and but juſt give a Hint? And the Law does preſume, that the higher 
Courts do underftand what they do, and therefore are not tied up to ſuch 
Strictneſs as inferior Courts. | 

O. If this Court of Pueen's-Bench can diſcharge a Man committed 


| 7 1 £8: . p » 7 
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Houſe of 


the Houſe of Lords, it was reſolved, That this Court hath. no Jutiſdic- 


the Houſe of Commons can be diſcharged in J#:Rminſfer- Hall, nor ever be. 
fore A to be diſcharged nere, "upon Tuch a Commitment by the 
Commons; which is 2 good Argument, according to my Lord 

Cote Rule, that'we want Power to do jr. 
Twould be impoſſible for us to Judge” of the Privileges of the Houſe of 


Commons, for there are no printed Books of their Privileges, nor is there 
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Cuſtoms and Privileges ate kept as Arcana's in the Rölls and Records of 
their own Houſe, and their Privileges depend altog-ther upon Precedenry 
in Parliament; they do judge it is a Contempt and Breach of their Pri. 
vileges 5 And who mall fay nay ? They are proper Judges of rhe Matter, 
and upon the Return, it appearing they were committed by the Houſe of 
Commons, our Juriſdiction ceaſes ; and cited Prynne's Animaduer/ion;, 
v!. 4. and the King againſt Sir John Elliet, and others, in Cr. Ch, 181. 
(Ant-, Vel, VII. p. 252,253) That upon « Writ of Error in that Cale, in 


tion of a Miſdemeanor committed in Parliament. we he gge 8 
Mr. Juſtice Powel. That this is a Cafe of the higheſt Conſequence, far 
it concerns the. Privileges of the Houſe of Commons, the Liberty of the 
Subject, and the Juriſdiction of this Court; tis the firſt Caſe of this Na. 
ture, for the Lord Shafte/bury was a Member of the Houſe, and there may 
be a greater Juriſdiction in ſome Caſes over their own Members, than over 
Strangers: However, they had not any Authority upon the Return, for 
they are committed by another Law than we proceed by; and to be com- 
mitted by one Law, and to judge of the Commitment here by another 
Law, would be a rings Ni: For the Houſe don't commit by the 
Authority of the Common Law, but by another Law, Legem & Conſue- 
tudinem Parliament: ; for there are in England ſeveral other Laws, bc{idcs 
the Common Law, viz. the Eccleſiaſtical Law, the Admiralty Law, Ce. 
and there is the Law and Cuſtoms. of Parliament, where they have par- 
ticular Laws and Cuſtoms for their Directions. e 2 

To ſtate Judicature will 1 to clear this Caſe, The Houſe of Lords 
have a Power to judge by the Common Law, but not Originally, but a 
Dernier Reſort upon Writs of Error and Appeals; and for that Reaſon it 
is provided by the Conſtitution, for the Judges to give their Aſſiſtance, 
which they are bound to do But they have another Law, viz. Lea & 
Con ſuetudo Parliamenti, which the Judges are not to 2ſt in, or give any 
Opinion; and I dare ſay, the Houſe of Lords would take it ill, ſhould 
they meddle or adviſe therein, for they have their Privileges in their own 
Rolls and Books. | 

That the Commons have alſo a Judicature, not by the Common 
Law, but do judge of Breaches of Privileges, and Contempts to their 
Houſe, ſecundum Legem & Conſuetudinem Parliamenti, 4 Inf! 23. and by 
this Law theſe Perſons are committed, and now are brought to be diſchary- 
ed by the Common Law. The Reſolution of the Commons upon the 
Breach of Privileges is a Judgment, and the Commitment an Execution 
of it, which cannot be controuled ; for this would be to draw it ad alind 
Examen, and then the Commons would not be ſupreme Judges of their 
own Privileges. | 1 

That the Reſolution in the Houſe of Lords, in the Caſe of Aly and 
l dite, does not bind the Houſe of Commons, nor determine their Privi- 


ber or Body of People whatſoever, if not legally committed. 

Arſ. That Commitment is not good, beeauſe the King does not act in 
Perſon, but hath committed all his Power Judicial, ſome in one Court, 
ſome in another, ſo that nobody is to be committed to Gaol upon the 
King's ſpecial Command, But what is done in Court, is of greater Au- 
thority, and the Law does adjudge it to be done by the King. 

Oi. Shall the Houſe of Commons take a deſpotick Power to regulate 
how Actions ſhall be brought, and what Actions ſhall not be brought ? 

Anſ. Can we ſuppoſe that High Court would ſtop the Progreſs of the 
Common Law of England ? Vis highly diſhonourable to have ſuch 
Thoughts, and nobody dares think to, or will preſume to ſay ſo; and 
People wquld laugh at one that ſhould ſay, The Houſe of Commons will 
take away the Liberties of the People. 

There is no better Way to determine the Juriſdiction of either Houſe - 
of Parliament, than by Uſage and Cuſtom, as the Bounds of Pariſhes are. 
That there is no Precedent or Caſe, nor ſo much as an Opinion yet cited, 
that the Courts of [/e/tmin/ter-Ha!! have a Power to judge of the Autho- 
rity of the Houſe of Commons, or that the Orders and Commitment of 


leges ; for they judged of the Privileges of the Commons as an Incident 
to the Action, and one Court may judge of a Matter within the Juril- 
dition of another Court, when without it they cannot detcrmine the Caſe L 
before them; as this Court may of Admiralty, or Ecclefiaftical Jurifdic- l 
tion, if the Queſtion ariſes in an Action depending in this Court. But ] 
ſuch a Determination will not bind another Court, which has an original | 
Cognizance of that Matter, as in Ejectment now depending in the Fa 
mon Pleas, the general Iſſue pleaded, and a ſpecial Verdict; the Queſtion 0 
there is, If a Quaker's Marriage be good? Now if it ſhould be held in { 
that Court a void Marriage, and the Judgment ſhould be affirmed in this t 
Court, and upon a Writ of Error in the tiouſe of Lords, it ſhould be re- 
verſed, this would not bind the Ecclefiaſtica] Court, but they might pro- t 
ceed there for Incontinency ; and if they ſhould proceed there to Excom- 0 
munication, finding it a vo'd Marriage, and the Party taken by the E:- 0 
communicato Capiendo ſhould bring this Habeas Corpus upon the 3 of 
it, we could not diſcharge him. But this is a Matter originally ariſing b 
in Parliament. 2 
That this Court may keep other inferior Courts within their Juriſdic- Y 
tions, but not the Houſe of Commons; for no Prohibition was ever grant- t1 
ed to that Court, though they exceeded Juriſdiction: So if the Houſe of 1 
Lords do exceed, or take Cognizance of Matters in the ſirſt Inſtance, I 
no Prohibition would lie; for no inferior Court can prohibit a ſuperior: b 
And no Prohibition was moved here, nor could we have granted it; for tl 
the Houſe of Commons is ſuperior to all ordinary Courts of Law. When 
the Houſe of Lords took Cognizance, and procceded upon the Petiticn of et 
my Lord I barten, complaining of an Order of the Court of Exchequer, th 
for filing the Record of a Survey of the Honour of Richmond, and Lord- W 
| ſhip of Middleton; which the Houſe of Commons, upon the Petition of 
Mr. Bathurſt, complaining of this Proceeding, Jan 28, 1703. Keſolves le 
to be without Precedent, and unwarrantable, and tending to the ſubjeQ- le 
ing all the Rights and Properties of the Commons of England to an ille- 
gal and arbitrary Power: They alſo Reſolved then, That it is the un- an 
doudted Right of all the Subjects of England to make uſe of the Record; be 
| as they ought by Law to have done, before the ſaid Proceeding of tht 
Houſe of Lords. Vide poftea. I. 
In 4 int. 50. It doth not belong to the Judges to judge of any Law, O. 
Privileges, or Cuſtoms of Parliament; for the Laws, Cuſtoms, Liberties, cie 
and Privileges of the Parliament, are better to be learned out of the Rolis me 
of Parliament, and other Records, and by Precedent and continual Ex- be 
| perience, than can be expreſs'd by any one Man's Pen. fo, 
In 4 Inf. Every Court of Juſtice: hath Laws and Cuſtoms for it See 


Direction; ſome by the Common Law, ſome by the Civil and Canas 


Law, ſome by particular Laws and Cuſtoms; ſo the High Court © ng 
Parliament furs propriis Legibus & pie g, ſub/iftunt. That Judge 
ought not to give any Opinion of a Matter of Parliament, becauſe it“ 
| | | | got q 
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vet to be declde by the Common Laws, but /erundum Legem & Conſurtu- 


Tage or Slavery, as. was objected by 


tion, than'whart is adjudged 


| ment as will deal with them. 


- 
5 
we 
. 


Den Perliamenti; and Coke ſays, Ia Lex ab omnibus eff querenda, d mul. 
Privilege, when the Houſe of Commons, Who are 


their own Privileges, haye adjudged it to be a Breach of their, Privilege? 
That it is to no purpoſe to talk of the Form of the Commitment, if they 
Commons, and this Commitment during Pleaſure does not tend to Fil- 
er 3 | * op EB unleſs there could 
be à perpetual arliament, Which there cannot be now, ſo that might 
have been ſpared”; and he was glad Villenage and Slavery were ſo much 
forgot, that Counſel did not know what it was, or at leaſt, did not know 


| bow to apply it. 


O;. But it was objected, That they do no more in bringing their Ac- 
by the Houſe of Lords they may lawfully do. 


4. That a good Correſpondence is to be wiſhed for between the Two 


| Houſes by all true Lovers of their Country; but when ny, do. not 


onference, 


there is no Way to ſettle N but firſt by 
ords might have deſired a free Con- 


and then by free Conferences ; and the 

ce, when the Commons took this Matter under Examination, as the 
19 did with the Lords in the Caſe of & inners, Cote Rep. 13. But 
it may be ſaid, What if one Houſe perſiſts, and the other does ſo too? As 
to that, all free Conferences are open, and the People of England may be pre- 
ſent, and will be. Judges, and they will not chuſe ſuch Perſons again as do 
commit, or do inſiſt upon pretended Privileges : So if the Lords do ex- 


| ceed their Juriſdiction, the Commons may deſire a 152 vo ad and if 


chuſe ſuch a Parlia- 


do perſiſt, the People will be Judges, and wil 


That the Lord Shaſteſbury's Caſe is an Authority in Point of Want of 
3 in that Court; and though he was a Member of the Houſe, it 
s not alter the Caſe here, for there ate many Inſtances that the Houſe 

of Commans commit others than their own Members: There have been 
many Inſtances in both Houſes, that they may cammit Perfons out of the 
Houſe. 4 Inflit. 23, 24. Moore 57. Ferrar's Caſe in Dyer and Plowden, is 
a remarkable Inſtance, that no other Puniſhment could be inflifted for a 
Breach of Privilege; for he did not know that Indictment would lie for 
Breach of Privilege; and it would be a ſtrange Thing that the Houſe 
ſhould have Power to examine into and judge of a Breach of Privilege, 


without the Power to puni 
Lord Chief Juſt. Holt. That this Caſe does depend upon the Vote that 


Effect: | 

That it did appear to that Honourable Houſe, that John Paty of Ayleſ 
bury, has been —. 7 commencing and proſecuting an Action at Com- 
mon Law, againſt V. I#hite and others, late Conſtables of Ayleſbury, ſor 
not allowing Nis Vote in an Election of Members to ſerve in Parliament, 
contrary to the Declaration, in high Contempt of the Juriſdiction, and 
in Breach of the known Privileges of this Houſe. 

That he own'd himſelf to lie under two Diſadvantages ; one, That all 
the reſt of the Judges do agree with his three Brethren, from whom he 
had the Misfortune to difſent. The other, That he oppos'd the Votes of 
the Houſe of Commons, and did begin to think he might juſtify himſelf in 
reſigning his Opinion to the reſt; but that he valued more the Dictates of 
his own Conſcience, than any Thing he could ſuffer in this World, and 
by that and his Judgment (tho' it were but weak) he would be guided. 

T hat this was not ſuch an Impriſonment as the Freemen of England 
ought to be bound by. And that it did highly concern the People of Eng- 
land, not to-be bound by a Declaration of the Houſe of Commens in a Mat- 
ter that before was lawful. 

That neither Houſe of Parliament has a Power ſeparately to diſpoſe of 
the Liberty or Property of the People, for that can't be done but by the 
Queen, Lords, and Commons ; and this is the —_—_ of our Engliſh 
Conſtitution, which cannot be altered but by Act of Parliament. 

That there is a Crime charged by the vote for commencing an Action ; 
but ſure that cannot be a Breach of Privilege, for an Original may be filed 
againſt a Member of Parliament during the Time of Privilege, ſo that 

ou don't moleſt him, and it is no ie, of Privilege ; as it was reſolved 
in Sir George Binion's Caſe, 14 Ch. II. for otherwiſe, by Lapſe of Time 
in ſeveral Actions, he may be barred by the Statute of Limitations ; ſo that 
if it be not a Breach of Privilege to commence an Action againſt a Mem- 
ber of Parliament, then how can it be ſo to commence an Action againſt 
the Conſtable of Ayleſbury ? 

But then the Vote goes further, and ſays, For commencing and proſe- 
euting an Action: But proſecuting may not be a Breach of Privilege nei- 
ther; for entering and continuing is proſecuting, which may be done 
without a Breach of Privilege. f 

That it does not appear, that the Conſtable of Ayleſbury has any Privi- 
lege above another Perſon, for no Man is preſumed to be privileged, un- 
leſs it be ſhewn; and he has no Privilege as Conſtable. 

That the Vote goes yet further, and ſays, For not allowing his Vote in 
an Election of Members to ſerve in this preſent Parliament: But this can 
be no Crime, | | 

That he admitted they were Judges of their own Privileges ; but the 
Law muſt alſo be obſerved. By 2 Ric. III. Fol. q. it appears, it was no 
Crime by the Common Law, to bring an Action, though never ſo mali- 
cious, falſe, or groundleſs, where it is adjudged, that there is no Puniſh- 
ment for it, becauſe it was in a Method of Juſtice; but when Buſineſs 
began to increaſe, Coſts were given againſt-the Plaintiff, by 23 Hen. VIII. 
for bringing an Action cauſeleſsly. A Peer cannot have an Action of 
Scandalum Magnatum, where there is no Cauſe for the Action wherein he 
is charged with Scandal; ſo much the Law regarded the Right of bring- 
ing Actions. | 

That when Subjects have ſuch a Right to bring Actions, it cannot be 
ſtopt by Privilege of Parliament, for no Privilege of Parliament can intend 
lo far as to deftroy a'Man's Right. 

Vol. VIII. | 


t ronorata, & is boentta. Now who mall adjudge this no Breach of 
irs 1gnorata, A Panels Og J * eee 44, 


have not Juriſdiction; but there is no ſuch Thing as Seals of the Houle of 


and yet have no Power to rat for what ſignifies the Power to judge, 


N 


n the Cafe of the Ayleſbury Men. 


that Damages may be recover'd 


(162) 


That it has been adjudged a good AQion by the Law of the Land, and 


* 


or the Injury, in not allowing his Vote; 


and this Action is the ſame as Aby and Mhiie, which lies before us; and 
if we conſult the Records, we ſhall find it to be the ſame. 


That the latter Part of this Vote is, That the proſecuting this Action 


is contrary to the Declaration, in high Cantempt of the Juriſdiction, and 
in Breach of the known Privileges of this Houle. 


That the Privileges of the Houſe of Commons are limited, for there is 


no Privilege in caſe of Treaſon, or Felony, or Breach of the Peace; for 
a Fuſtice. of the Peace may commit a Member for Breach of the Peace, 
and if he ſhould be indicted for it, his Plea of Privilege would not be 


allowed. 
That nothing 


is recited in the Speaker's Warrant of Commitment, which was to this | 


can make a Privilege, that was not ſv . (for the 


Breach of which a Man ſhall loſe his Liberty) but an Act of Parlia- 
ment. | 


That each Houſe is Judge of their own Privileges, becauſe they are 


more converſant with the Privileges of their own Houle ; ſo the Judges de- 
cline it; but if they come incidently before the Courts of Law, they 
mult determine it there. | 


That ſuppoſe the Houſe of Commons had not meddled in this Matter, 


but the Defendants in this Action had pleaded to n of this 
Court, that this was a Matter examinable only in the Parliament, and the 
Plaintiff had demurr'd, we muſt they have determined it, and be Judges 
then of their Privileges. 


Cohe's 1 Inft. Lex & Conſuetudo Parliamenti ab omnibus querenda, a mul- 


tis ignorata, a paucis cagnita.; and the Reaſon 'tis known by ſo few is, be- 
cauſe they do not ſeek for it. We are bound to take Notice of the Cuſtoms, 
of Parliament, for they are Part of the Law of the Land; and there are 
the ſame Methods of knowing it, as the Law in „ gſiminſter-Hall. 


In Clarendon's Hiſtory, Part 1. Fol. 310. He was Lord Chancellor of 


England, a Man of [dan Probity and Learning ; his Obſervations touch- 
a | | | 
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this, the Opinion of 


iament are theſe: 

elt is not to be believed, how many ſober, well-minded Men, who 
were real Lovers of the Peace of the Kingdom, and had a full Submiſ- 
ſion and Reverence to the known Laws, were impoſed upon, and had 
their Underſtandings confounded, and fo their Wills perverted by the 


mere mention of Privilege of Parliament; which, inſtead of the plain 


and.intelligible Notion of it, was, by the Dexterity of thoſe Beutifeus, 
and their Agents, and the Sottiſnnele of the People, rendered ſuch a 
Myſtery as could be only explain'd by themſelves, and intended as far 
as they found neceſſary for their Occaſions, and was to be acknowledged 
$800 Reaſon for any Thing that no other Reaſon could be given for. 
e are, ſay they, and have been always confeſs'd, the only Judges of 
our own Privileges, and whatſoever we declare to be our Privileges are 
ſuch; otherwiſe, whoſoever determines that it is not ſo, makes him- 
ſelf Judge of that whereof the Cognizance belongs only to us. And 
this ſophiſtical Riddle perplexed many, who, notwithſtanding the deſ- 
perate Conſequence they faw muſt reſult from ſuch Logic, taking the 
firſt Propoſition for true, which being rightly underſtood, is ſo, have 
not been able to wind themſelves out of 1 e of the Conclu- 
ſion: I ſay, the Propoſition rightly underſtood, they are the only 
Judges of their own Privileges; that is, upon the Breach of thoſe Pri- 


vileges which the Law hath declared to be their own, and what Pu- 


niſhment is to be inflicted upon ſuch Breach ; but there can be no Pri- 
vilege of which the Law doth not take Notice, and which is not plead- 
able by and at Law.“ : 

The ſame Part, page 312. But that their being Judges of their Pri- 
vileges ſhould qualify them to make new Privileges, or that their 
Judgment ſhould create them ſuch, as it was a Doctrine never before 
heard of, ſo it could not but produce all thoſe monſtrous Effects we 
have ſeen : When they have aſſembled to ſwallow all the Rights and 
Prerogatives of the Crown, the Liberties and Lands of the Church, 
the Power and Juriſdiction of the Peers; in a Word, the Religion, 
Laws, and Liberties of England, in the bottomleſs and inſatiable Gul ph 
of their own Privileges.” That he had yet a greater Authority than 
ing Charles I. in his Anſwer to the ninetcen Pro- 


poſitions from both Houſes of Parliament, in Lord Clarendon's Hiſtory, 
firſt Part, 498. which Anſwer is in the King's own Words in Ruſhworth's 


Collections, 
„ That though the bringing this Action be contrary to the Declara- 
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3 Vol. Part the 1ſt. 725, 730, 731. 
tion, it does not follow, therefore, that it muſt be a Breach of Privi- 
lege; for this Vote has not obtained the Authority of a Law, and they 


have no more Power to declare the Law, than they have to make a 
Law.” 


That if bringing an Action is a Breach of Privilege, why was not Aſbby 


laid hold on? He profecuted to Judgment and Execution; but theſe 
Perſons are committed for commencing an Action. | 


How can the bringing an Action in one Court be a Contempt to ano- 


ther ? 


If a Man that has a Privilege in one Court is ſued in another, he ſhall 


have his Privilege : But it is no Contempt in the Plaintiff that he ſucs in 
another Court, and there is no Puniſhment for it ; much leſs can it be a 
Contempt to the Houſe of Commons, where no Action can be brought. 


That he admitted, the Houſe of Commons may commit any Perſon, 


and for any Crime, becauſe they may impeach any Perſon for any Crime 
whatſoever ; but that courſe is ſeldom taken, unleſs where the Crime te- 
quires a ſtrict Proſecution, and very much concerns the Publick. 


That the Lord Shafteſbury's Caſe is not like this; for he was a Member of 


the Houſe, and it was for a Contempt in the Hauſe. 


The Houle may at any time commit a Man for a Contempt in the Face 


of the Houſe; whereas the Priſoners are committed not for a Breach of 
Privilege or Contempt, but becauſe they have brought their Actions which 
are legal, and ſo adjudged by thg Lords in the Writ of Error, 


That he did not queſtion but that the Warrant was a good Warrant, 


That Lex & hay he Parliamenti is as much the Law of the Land, as 
any other Law. 


is the Law gives the Queen her Prerogative: Tis 
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here pleaded, and inſiſted, That 


The Judgment: Duia Cognitio Cauſe Captionit & Detentionis pradic 


ment to recover his Damages for the Injury, and afterwards had Execu- 


during the Pleaſure of the Houſe of Commons, as having acted contrary 
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the Law gives ſuriſdistion to the Haouſe ef Lords 1 and *tis the Law 
limits the PurifdiQion-of the Houſe of Comm. 
That if the Eccleſiaſtical Court exceed” their Juriſdiction,''a Prohibi- 
tion will lie; and even the King's Acta, if Contraty to Law, are void. 
He inſiſted that the Lord Banbury's Caſe Nas 2 great Authority for 
hims %%% ˖ ͤ AER 107 Nene 45 TD; N 5 F 8 
_ | He petitioned the Houſe of Lords to ſit; and alſo to haue the- King's 
Leave. The Lords determined he was not a Lord; yet when nie was 
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be Pig ef Lam is judiciatly-foteled ; nd. vet the Houle of Com, 
mons take 1 25 dem 10 punin Men by Imꝑriſon ment, for endeayouring 


to e e 1 . oy "$5 | 
We humbly obſerye to your Majeſty,  "Ebat the firſt Thing they 
ledged in'the Warrant of in as the Offence: of chase fire — 
ſons, is, That thoſe Actions were brought contrary to a Declaration of 
It was never yet heard, (when there was a Houſe of Lords in being, 


brought upon an Indictment by the Name of Charles Knowles, Elq. he 
6 was a Peer; which Plea was allowed, 


* o 
* a in 


and be was not tried. 


Ein Ni. ine | WR N 
Tho the Lord Chief Juſtice Was | 
other three Judges being of a contrary Opinion, the Majority prevailed y/ 
and the Priſoners were remanded to Newgate. | | ee eee ee 
Mes Lechmere moved, That the Judgment might bo entered upon Re- 
C 9 WW „ 11 342 } # © Be 6 E by 
Lord Chief Juſtice Holt aſked the Clerk of the Crown, How they 
entered the Judgment in theſe Caſes? Who anſwered, That they never 
make up any Rall, but only enter a Re-mittetur generally upon the Back of 
the Writ. Lord Chief Juſtice Holt told him, Th. t of right he-ought to 
make up a Roll, on as he was informed he had the Fees allowed for 
making up the Roll), and then bid the Counſel come io his Chambers 
-_ bring Precedents; and afterwards the Judgment was entered in this 


* 
* 


ſo clear in his Judgment, yet the 


non pertinent ad Curiam Daminæ Reginæ, Ides Remittitur. 


| Upon the Comnmilment:of thelk ou e, Men, and their being 
remanded to Newgate again, the Houſe of Lords drew up the following 
Repreſentation and Addreſs, viz. VV F 


9 


The Humble ee and Addreſs of the Right Honourable the Lords 
Spiritual and Temporal, in Parliament aſſembled, pre te her Majeſty 
the fourteenth Day of March, 1704, and her Magi: moft gracious Au- 
- fever thereunts : With their ＋ Thanks for the ſume. Together with 
the Papers annexed to the ſaid Addreſs, and laid before her Maje/ly *. 
Die Martis 13 Marti, 1704. | | 
WE your Majeſty's moſt Dutiful and Loyal Subjects, the Lords Spiri- 
tual and Temporal in Parliament aſſembled, are under an un- 
avoidable. Neceſſity of making our humble Application to your Majeſty, 
upon an Occaſion, which, as it is very grievous to us, ſo we fear it may 
be uneaſy to your Majeſty : But the Proceedings of the Houſe of Com- 
mons, in relation to te Burgeſſes of the Town of Aylesbury, John Paty, 
Fobn Oviat, John Paton, Henry Baſſe, and Daniel Horne, 
very extraordinary, that the Conſequences of ſuch Proceedings may prove 
ſo fatal to the Properties and Liberties of the People of England, and fo 
directly tend to the Interruption of the Courſe of Juſtice, to the eluding 
the Judicature of Parliament, and to the Diminution of your Royal Pre- 
rogative, that we cannot anſwer it to your Majeſty, to the Kingdom, 
and to ourſelves, without ſetting them before you in a due Light, | 
One Matthew Abby, a Burgeſs of the Borough of Aplesbury, brought 
an Action upon the Caſe at Common Law, againſt the Conſtables of 
the Town of Aylesbury (being the proper Officers to return Members to 
ſerve in Parliament for that Place) for having, by contrivance, fraudu- 
lently and maliciouſly hindered him to give his Vote at an Election. 
In this Action a Verdict was found for him; but Judgment was given 
againſt him in your Majeſty's Court of Queen - Bench, which was reverſed 
upon a Writ of Errer brought in Parliament; where he obtained Judg- 


tion upon that Judgment. | 

The five Perſons above-named being Burgeſſes of the ſame Borough, 
and having (as they. conceived) had the like Wrong done them by the 
Conſtables there, and ſuppoſing the Law to. be equally open to all Eng- 
liſhmen, did ſeverally commence and proſecute Actions againſt thoſe 
Officers, in order to recover their Damages. 


And for ſo doing, they were ſent for to the Bar of the Houſe of Com- 
mons, and committed Priſoners to Newgate, the fifth Day of December laſt, 
to the Declaration, in Contempt of the Juriſdiction, and in Breach of 
the Privileges of that Houſe. ©, : 

Theſe Proceedings are wholly new and unprecedented. It is the Birth- 
right of every Engliſhman, who apprehends himſelf to be injured, to 
ſeek for Redreſs in your Majeſty's Courts of Juſtice: And if there be any 
Power can controul this Right, and can preſcribe when he ſhall, and 
when he ſhall not be lcd the Benefit of the Laws, he ceaſes to be a 
Freeman, and his Liberty and Property are precarious. 

The Crown lays Claim to no ſuch Power ; and we are ſure the Law 
has truſted no N. Authority with any Subjects whatſoever. 

If a Man miſtakes his Caſe, in believing himſelf to have a good Cauſe 
of Suit, when he has not; if he miſtakes his Court, by applying to an in- 


competent Juriſdiction, he will fail of Relief, and be made liable to Coſts, 


but to no other Puniſhment : He is not guilty of a Crime, nor is it a 
Contempt of the Court that has the proper Juriſdiction. 

But theſe Men were guilty of no Miſtake: the Point of Law was 
ſettled by the Judgment of that Court, which is allowed to be the laſt 
Reſort; and this will continue to be the Law, till it be altered by the 
Legiſlative Authority. They ſaw their Neighbour quietly and unmo- 
leſted reap the Fruit of the Judgment he had obtained ; and yet, for pur- 
ſuing the ſame Remedy, they are condemned to an indefinite Impriſon- 
ment, during the Pleaſure of the Houſe of Commons. 

This Method does introduce an Uncertainty and Confuſion never 
before known in England. The moſt arbitrary Governments cannot ſhew 
more direct Inſtances of Partiality and Oppreſſion. | | 


| hive their Declarations any fuch Authority, as to oblige Men to ſubmit 


ve been ſo | liament, 


and a King or upon the Throne) that the Houſe of Commony 
alone claimed a Power, by any Declaration of theirs, to alter the Law, 
or do reſtrain the People of England from taking the Benefit of it; nor 


to them at the peril of their Liberty. £ A 
If they have ſuch a Power in any Caſe, they may apply it to all Caſes 
as they pleaſe; for when the Law is no longer the Meaſures Will and 
F „ çK W 0 EE 
| he Certainty of our Laws is that which makes the chief Felici of 
' Enghi/bmen But if the Houſe of Commons can alter the Laws by > 
Declarations, or (which is the fame thing) can deprive Men of their Li- 
| berty, if they go about to take the Benefit of them, we ſhall have no 
longer Reaſon to boaſt of that Part of our Conſtitutiann. 
N he next thing alledged in the Warrant is, That the commencing and 
roſecuting theſe Actions was a Contempt of the urifdicten al the 
ouſe of Commons. 18 | ri» ay FLEETS af 
Such a Juriſdition was never claimed by the Houſe of Comm 
'till upon this Qccafion ; and if this Novelty of a Juriſdiction be founded 
on their new Authority of Declaring, they will ſtand and fall together. 
The Houſe of Commons have for a long time exerciſed a Juriſdictiog 
over their own Members, by allowing or diſallowing their Elections, 
as they ſaw Cauſe: But they have never before entertained a Notion, 
That they had a Juriſdiction over their Electors, to determine (nally 


* 
F . 


and excluſively of all other Court) the particular Rights of thoſe to 
whom they owe their 1 | 5 Jed re 

Vour Majeſty's Royal Writ commands, That the ſeveral Electors make 
choice of Ss to repreſent them in Parliament, in order to do and 
conſent to ſuch things as ſhould be ordained there, relating to the State 
and Defence of the Kingdom and the Church, for which the Parliament is 
called: And they obey the Command, in proceeding to chuſe Members 
for the Parliament then ſummoned ; but neither the Writ which requires 
them to chuſe, nor the Indenture by which the Return is made, import 
any thing whereby. it may be-inferred, That the Eleftors put into the 
Power of their Repreſentatives their ſeveral Rights of Election, to be 
finally diſpoſed of at their Pleaſure. | | 

It was an Intereſt veſted in them by Law before the Election, and 


which the Law will preſerve to them, to be exerciſed again in the | 
like Manner, when your Majeſty ſhall be pleaſed to call another Par- 


It was not poſſible for the Electors to ſuſpect, that ſuch a Pretence 
would ever be ſet up by their Repreſentatives, when in the Courſe of fo 
many Ages the Houſe of Commons had never taken upon them to try or 
determine the Right of any particular Elector, unleſs incidently, and 
only in order to decide a Queſtion, of the Title of ſome Member of their 
own Houſe to fit amongſt them. | ee 

The Right of Election is a legab Intereſt incident to the Freehold, or 
founded upon Cuſtom, or the Letters Patents of your Majeſty's Royal 
Anceſtors, or upon particular Acts of Parliament, and muſt be tried and | 
determined like other legal Intereſts : And this Conſideration does mani- 
feſtly ſhew the Abſurdity of pretending, That ſuch Rights can be de · 
cided by the Houſe of Commons, where there is neither a Power of admi- 
niſtering an Oath, in order to diſcover the Truth, nor a Power of giving 
Damages, which is the only Reparation the Elector is capable of receiv- 
ing in ſuch a Caſe. Therefore, if the Electors, when they are deprived 
of their Rights, have no Place to reſort to but the Houſe of Commons, 
the Right of Election would be a Right without a Remedy, which indeed 
is no Right at all. | | 
And it is put into the Power of the Officers, who have the Return of 
Members to ſerve in Parliament, to reject the Votes of as many Elec- 
tors as they pleaſe, without being liable to make any Reparation in Da- 
mages to the Parties; which is a Notion not very likely to preſerve the 
Freedom and Impartiality of Elections. 

The third thing alledged againſt theſe Men in the Warrant of Com- 
mitment is, That by bringing theſe Actions they have broken the Priyi- 
lege of the Houſe of Commons. | 

A Breach of the Privileges of Parliament is certainly a great Offence; 
and, of all others, the Houſe of Lords ought to be the laſt who ſhould 
go about to leſſen or excuſe it, as having a like Intereſt with the Com- 
mons in the Preſervation of the Privileges of Parliament. 

But however it might ſeem the Intereſt of the Lords to be ſilent, while 
the Houſe of Commons are ſetting a-foot new Pretences of Privilege, be- 
cauſe they may ſhare in the Advantage; yet we think it our Duty and 
our Intereſt to do all we can to preſerve the Conſtitution entire, and not 
to fit quiet when we ſee Innovations attempted, which tend to the Dimi- 
nution of the Rights of the Crown, or to the Prejudice of the Subject: 
Becauſe the beſt and ſureſt way to preſerve the rightful Privileges of Par- 
liament, is to abide by thoſe that are certain and known; and it is nat in 
the Power of either, or both Houſes, to create new Privileges to them - 
ſelves. | 
It never was thought a Breach of the Privileges of Parliament, to proſe- 
cute an Action againſt any Man who was not entitled to Privilege of 
Parliament; and therefore, ſince the late Conſtables of Aylesbury had no 
Title to Privilege of Parliament, at the Time when thoſe Actions wert 
commenced or proſecuted, we cannot imagine upon what Foundation 
the purſuing theſe Actions can be voted a Breach of Privilege by the 
Houſe of Commons. | 

It ſeems very neceſſary it ſhould be known upon what Rule this Pre- 
tence is grounded, That the People of England may be at a Certaintys 


- 
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Die Mercurii, 14 Martii. It is ordered by the Lords Spiritual and Temporal in Parliament aſſembled, That the Repreſentation and Addreſs this Day preſented to 
Majeſty, with her Majeſty's moſt Gracious Anſwer thereunto, and the Thanks of this Houſe for the ſame, together with the Papers annexed to the ſaid Repreſentation 3 
Addreſs, and laid before her Majeſty, ſhall be forthwith printed and publiſhed. Matth. Fehn/on, Cler' Parliamentor”. 4 
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Tbeſe five Men 2 endured a long 


abetted, promoted, countenanced, or a 


ſomes Limits bet do the Claims gt Privilege-.. To ſerve the turn, 
fome ſeq” 1 leged Caſes; tas well as privi | e 
this Diſtincion can 


ans ; hut no Inſtance has been produced, whereby 
applied to juſtify theſe Commitments. * 
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2 3 nes gf — en hich proceeded to Judgment 
ir Samuel! Barnardiſton and Mr. C which p | „ 
5 22 ht in one of them, and the Plaintiſf could 
prevail in either of thoſe Suits; and yet it was never pretended, That 

the commeneing or proſecuting thoſe Actions was a Breach of Privilege 


| of Parliament, nor were the Perſons concerned in them imptiſoned or cen- 


Wy 


fured; tho”. chere was n much greater Colour for ſuch Pretence in thoſe 
becauſe the Queſtion there directly concerned the Right of ſitting 
in Parliament; and conſt „ Nr would | have been indeed privi- 
leged Caſes, if any ſuch Diſtinction had been once thought of in thoſe 
Days: Whereas in the Actions brought by theſe five Men, neither the 
Plaintiffs nor Defendants were Members of Parliament, nor did the Ac- 
tions relate in any manner to the Right of ſitting there. © 
- The Opinion of the Houſe of Commons at that time was very different 
what it is now. +24; Kann | 5 
hen the Judgment of the King's-Bench ne Sir Matthew Hale 
fat then Chief I ales) which paſſed in favour of Sir Samuel Barnardi/lon, 
That the Action was maintainable, was reverſed in the Exchequer-Cham- 
ber, the Houſe of Commons was ſo far from thinking it for their Advan- 
tage, to have their Members deprived of the Benefit of the Common Law, 
that in the Year 1679 a Committee was appointed to enquire touching the 
reverſing that Judgment, and by whoſe Procurement and Sollicitation, 
and by what Ways and Means the ſame was reverſed, and the Names of 
he particular Judges that were concerned: And when afterwards that 
udgment in the Exchequer-Chamber was affirmed in Parliament, the 
ouſe of Commons never thought themſelves ſecure againſt the Corrup- 
tions of the Officers who were to take the Poll, and make Return at 
Elections, till they hadgot an Act in the ſeventh and eighth Years of the 
te King, which gave a Remedy in #:fmin/ter-Hall for falſe and 
double Returns ; fo little contented were they in their own caſes with 
the Juriſdiction of the Houſe of Commons, and the Remedy to be had there, 


| which now they ſo fiercely contend their Electors ſhould entire] y acquieſce 


in: And we cannot but think it manifeſt Partiality in thoſe Gentlemen, 
to go about by ſuch violent Means to deprive their Electors of recover - 
ingof Damages, when they are wronged in being deprived of giving Votes, 
fince they thought it neceſſary for themſelves to have that Advantage when 
they are injured in their own Elections. 

The Sufferings of theſe unfortunate Men have not ended here, and the 
Rights of the free-born Subjects of Zngland have received a further and no 
leſs dangerous Wound in their Perſons. | 


and chargeable Impriſonment, 
berty any other way, were adviſed to ſue out 
Writs of Habeas Corpus returnable in your Majeſty's Court of Queen's- 
Bench, hoping to obtain their Diſcharge by the Help of that Court, where 
the Judgment ought to be given according to the Laws of the Land, 
without regard to any Votes or Declarations, or Commands to the con- 


and deſpairing of their 


| trary : But this Endeavour proved unſucceſsful, and they were remanded 


to Newgate by three of the Judges of that Court, contrary to the Opinion 
of the hief Juſtice Holt. 
We ſhall not preſume to offer any Opinion to your Majeſty, upon Oc- 


| cafion of this Judgment, at preſent, becauſe it is not regularly brought 


before the Houſe ; and we only mention it, becauſe the Houſe of Com- 
mons took ſuch offence at the bringing theſe Writs of Habeas Corpus, that, 
on the twenty-fourth of February laſt, voted, That whoever had 
ed the Proſecution of thoſe 
Writs, were Diſturbers of the Peace of the Kingdom, and had endea» 
voured, as far as in them lay, to overthrow the Rights and Privileges of 
the Commons in Parliament. 

This is a heavy Charge; and if it be ſo criminal a thing for a Priſoner 
to pray a Habeas Corpus, it does not only affect thoſe who are at preſent 
concerned, but ought to touch every Commoner of England in the moſt 
ſenſible manner. 

Liberty of Perſon is of all Rights the moſt valuable ; and of which, 
above all other things, the Law of England is moſt tender, and has guard- 
ed with the greateſt Care, having provided Writs of ſeveral kinds, for the 


| Relief of Men reſtrained of their Liberty upon any Pretence, or by any 


Power whatſoever ; that ſo in every Caſe they may have ſome Place to re- 
ſort to, where an Account — + taken of the Reaſon and Manner of 
a 8 and the Subject may find a proper Relief according to 
is Caſe. | 
No Crime whatſoever does put an Engliſhman into ſo miſerable a Con- 
dition, that he may not endeavour, in the Methods of Law, to obtain 
his Liberty ; that he may not, by his Friends and Agents, ſue out a Ha- 
beas Corpus, and have the Aſſiſtance of Sollicitors and Counſel to plead 
his Cauſe before the Court where he is to be brought. | | 
The Court is bound by the Law to aſſign him Counſel, if there be 
Occaſion, and to give Judgment upon his Elle, as it ſtands upon the Re- 
turn of the Habeas.Corpus, and to remand, diſcharge, or bail the Priſoner, 
as the Cauſe of his Commitment appears there ſufficient or inſufficient 
in Law ; and if what is alledged as the Cauſe of Impriſonment appears 
to be no Crime in Law, it is not the Authority of thoſe who made the 
Commitment that can excuſe that Court for remanding the Priſoner. 


This is the Law of England : But according to theſe Reſolutions of 
the Houſe of Commons, if a Man has the Unhappineſs (tho' through Ig- 


norance or Miſtake) to do an Act which ſhall be voted a Breach of Privi- 
lege, he becomes in a worſe Condition than any Felon or Traitor ; his 
Confinement makes it impoſſible for him in Perſon to ſolicit and procure 
a Habeas Corpus, and if any have Charity enough to aſſiſt him, or to plead 
for him, in order to ſhew to the Court the Inſufficiency of the Commit- 


ment in Matter of Law, they become liable to loſe their own Liberty, 


and are involved in the fame Guilt of Breach of Privilege: So that let t 


I 


Common Law have been brought upon falſe Returns and 
| Parliament, as in. the Caſes of 
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Impriſanment be upon the moſt triding Occaſion imaginable; if it be by 
Order of the Houſe of Commons, every Commoner muſt ſubmit to it 
| without Redreſs; no Friends can help them, no other Authority can de- 


livet them, till Majeſty ſhall put an End to that Seſſion. | 
../ The Lords have as juſt a Concern, as the Houſe of Commons can have, 
to maintain the Authority, and keep up the Awe of Parliamentary Com- 
| mitments: And they will always do it, as far as Juſtice and the Uſage of 
| Parliaments will allow.  - e | f 
There have been Caſes, particularly that of the Barl of Shaftesbury, 
| where Perſons committed by the Houſe of Lords, even Members of that 
Hauſe, have ſued out Writs of Habeas Corpus; and upon the Returns of 
thoſe Writs, bave been brought before the Court of King's-Bench, and 
their Counſel have been heard on their behalf: And yet no Cenſure ever 
paſſed upon them for theſe Endeavours to obtain their Liberty, or upon 
their Agents, Sollicitors, or Counſel. - | | A Boy 

The Houſe of Commons formerly ated with more Reſerve upon ſo 
nice an Occaſion, as the Liberty of the Subject: For in the Year 1680, 
when a Writ of Habeas Corpus was ſerved upon the Serjeant at Arms at- 
tending the Houſe of Commons, in the behalf of Mr. Sheridon, who ſtood 
committed by Order of that Houſe; after the Houſe was made acquainted, 
That ſuch a Writ was ſerved: upon their Officer, and had entered into 
very long Debates upon the Matter, they did not think fit to interpoſe, 
nor to paſs any Cenſures upon the Perſons concerned in procuring the 
Writ, or in appearing in behalf of the Priſoner; but left the Seijeant at 
Arms at Liberty to Yep the Command of the Habeas Corpus; which be 
did accordingly, by carrying his Priſoner before the Judge, where the Ha- 
beas Corpus was returnable. 8 | | 

'The Houſe of Commons have in former Ages ſhewn a great and ſteady 
Concern for the Freedom of the Perſons of their F ellow- Subjedts And 
upon their Petitions many excellent Laws have been made to protect Li- 
berty againſt all unlawful Reſtraints by any Authority, even that of the 
Crown: But now it is inſiſted, That their own Impriſonments are out of 
the Reach of thoſe Laws, and their Legality not to be examined. 

In the third Year of the Reign of your Royal Grandfather, the Houſe 
of Commons made a noble Stand for the Engliſb Liberties, and ſhewed, 


by undeniable Evidence, that the Cauſes of the Impriſonment muſt be 


expreſſed in all Caſes, that ſo it might appear, upon the Return of the 
Habeas us, Whether they were ſufficient in point of Law. Vid. 
Vil. VII. P. 116, &c. 

It could not then have been imagined, That the Succeſſors of thoſe 
Men would ever have pretended to an arbitrary and unlimited Power of 
depriving their Fellow- Subjects of their Liberties, or to vote it to be cri- 
minal ſo much as to enquire into the Validity of their Commitments. 

There is another Occaſion of Offence, which the Houſe of Commons 
have taken againſt John Paty and John Oviat, two of theſe Priſoners, who 
thinking themſelves wronged in their being remanded to Newgate, by the 
Opinion of the major Number of the N of the Court of Queen's- 
Bench, humbly petitioned your Majeſty for a Writ of Error, in order to 
bring this Judgment before your Majeſty in Parliament: And it is certain 
the Subject is never concluded by any Judgment, till he comes to the laſt 
Reſort fixed by the Law in this Caſe. | nes Bi 

The Houſe of Commons being informed of theſe Petitions, came to a 
Reſolution, which they laid before your Majeſty, That the Commitments 
of that Houſe were not examinable in any other Courts whatſoever ; That 
no Writ of Error lay in this Caſe; and that as they had expreſſed their 
Duty to your Majeſly in giving Diſpatch to the Supplies, ſo they had 
an entire Confidence in your Majeſty, That you would not give i 
for the bringing any Writ of Error. | 

The firſt Poltion in this Vote is very general, and the Conſequences 
of it are plain; if the Commitments of the Houſe of Commons are ex- 
aminable in no other Place, then no Man in England, how innocent ſo— 
ever, is ſecure of his Liberty longer than the Houſe of Commons pleaſes ; 
and Men may be allowed at leaſt to wiſh that it were not ſo, tho they may 
have a very high Opinion of the Juſtice of that Houſe. 

It has been held as an undeniable Maxim, That whoever executes an 
illegal Command to the Prejudice of his Fellow- Subjects, muſt be an- 
ſwerable for it to the Party grieved. | 

Let it be ſuppoſed then, That an Action of falſe Impriſonment was 
brought againſt the Serjeant of the Houſe of Commons, and that the 
Defendant r his taking the Plaintiff into Cuſtody, by virtue of a 
Warrant of that Houſe, and it appears upon the Face of the Warrant 

That the Cauſe of the Commitment was no Crime in Law, and 
the Plaintiff demurs, what muſt the Judges do in ſuch a Caſe? Will it 
be poſſible for them to avoid examining into the Commitment, and fo give 
Judgment one way or other? Or can it be pretended, That a Writ of Er- 
ror may not be brought upon fuch a Judgment? And is not the Court, 
before which the Writ of Error is brought, under a Neceſſity to do Juſtice 
thereupon, as the Law requires? | 

As to the ſecond thing they have taken upon them to aſſert, That 
no Writ of Error lies in the Caſe; we affirm to your Majeſty with great 
Aſſurance, That by our Conſtitution the Houſe of Commons have no 
Right or Pretence to determine whether that be ſo or not. The Right 
of judging when a Writ of Error is properly brought, is by Law entruſt- 
ed to that Court to which the Writ of Error is directed; and therefore we 
ſhall not at preſent yan thing to your Majeſty in an extrajudicial way, 
and before the proper Time, as to that Point, Whether a Writ of Error 
brought upon a judgment for remanding Priſoners upon a Habeas Corpus, 
can be maintained. 5 | 

Which way that Queſtion will be decided hereafter, when the Writs of 
Error are returned into the Parliament, is not at all material, in reſpect 
to the Petitions of the Priſoners which now lie before your Majeſty : 
For unleſs your Majeſty be pleaſed to grant the Writs of Error accord- 
ing to their Prayer, the Matter cannot come to the proper Decifion in Par- 
liament, and Juftice will be manifeſtly obſtructed. 

Whether the Writs of Error ought to be granted, and what ought 
to be done upon the Writs of Error afterwards, are very different 

| Things. 
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Things, The only Matter under your Majeſty's Conk nſideration'is, Whe- 
ther in Right and Juſtice the Pecitioners-ate not entitled to have the 
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Writs of Error garn 2 
Houſe of Commons, 


We are ſure't 


be granted at his Deſire, and is ngt an Act of Grace and 


Error was the Right of the Subject in capit 
been at any Time doubted of) 


- 


the Law- Books, is verified: by the conſtant Practice, and is the Opinion 


of all your preſent Judges, except Mr. Baren Price, and Mr. Baron Smith. 
| , Protection of Property and Liberty, has 
formed a Subordination of Courts, that Men may not be finally concluded 
in the firſt Inſtance: But this is a very vain Inſtitution, if they be left 

1 i ſoners, preſen 


The Law, for the 


precarious in the Method of coming to the ſuperior Court. 


all Suits are begun, as well as carried on, by the Authority of your 


Majeſty's Writs, and the Subject has a like legal Claim to all of them. 


he Petition for a Writ of Error returnable in Parliament, is ho | 


Matter of Form, and Reſpect to your Majeſty (like the Petitions -whic 


the Speaker makes in the Name of the Commons, at the Beginning of 


every Parliament, for thoſe Privileges which they do not believe to de- 
pend upon the Anſwer to thoſe. Petitions), and is no more to be refuſed 
than any other Writ throughout the Cauſe. ON tur e . 20 Sane 
To affirm the contrary, is to allow an arbitrary Latitude to intercept 
uſtice, and to make it depend upon private Advices, and extrajudicial 
ee e Whether any Cauſes at all ſhall be brought to Judgment 
before the High Court of eee, ths ried 91 . 
Theſe Things being conſidered, how extremely furprizing is an Ad- 
dreſs from ſuch a Body as the Houſe of Commons, That your Majeſty 
would not give Leave for ſuch a Writ. e | 
And no leſs ſurprizing is what they inſinuate, as the Reaſon of their 
Confidence in your Majeſty, that you would hearken to ſuch an Addreſs, 
That they hive given Diſpatch to the Supplies: They proceeded ſurely 
in the Matter of the Supplies with a nobler Aim, for the Safety of your 
Majeſty's Crown and Perſon, and for the delivering the Kingdom from 
the Oppreſſion of French Power, employed to ſet an unju Pretender 
upon your-Majeſty's '] hrone. _ — 
Theſe are good Reaſons for diſpoſing of the People's Money. Their 
Liberties, and all that is valuable to them, depend entirely upon the good 
Succeſs of the War, and they have uſed, in all Ages, to part freely with 
their Money for the Defence of their Liberties and Properties, and the re- 
moving of Grievances and Oppreſſions. | | | | 
Hut this is the firſt Time a Houſe of Commons have made uſe of their 
having given the People's Money, as an Argument why the Prince ſhould 
deny Writs of Right to the Suhject, obſtruct the Courſe of Juſtice, and 
deprive them of their Birth-rights. | | 
On the Twenty-ſixth Day of February, the Houſe of Commons pro- 
ceeded to carry on their Reſentments to greater Extremities, and voted, 
That the Gentlemen who pleaded as Counſel for the Five Priſoners, 
upon the Returns of the Writs of Habeas ws and the Agents and 
Sollicitors who aſſiſted them, were guilty of a Breach of Privilege, and 


ordered them to be taken into Cuſtody ; which Order has been executed. 


This ſeems ,to be ſo great an Exceſs, that it is hard to find Words 
proper for expreſſing it. When Cromwell committed Mr. Maynard to the 
Tewer, for affiſting one Coney. as his Counſel, upon a Habeas Corpus, a 
celebrated Author expreſſes the Deteſtation due to ſuch a Fact, in theſe 
Words: It was the higheſt Act of Tyranny that ever was ſeen in Eng- 
« e It was ſhutting up the Law itſelf cloſe Priſoner, that no Man 
66 might have Relief from, or Accels to it.” 

But as ſtrange and unjuſtifiable as this appears, we beg Leave to take 
Notice of another Thing yet more irregular (if it be poflible) : While the 
Matter was depending before your Majeity upon the Petitions for Writs of 
Error; after the Houle of Commons had made an Addreſs to your Majeſty, 
That you would not give Leave for the bringing Writs of Error; after 
your Majeſty had, by your gracious Anſwer, ſignified to them, That 
&« this Matter relating to the Courſe of judicial Proceedings, was of the 
« higheſt Importance, and therefore your Majeſty thought it neceſſary to 
« weigh and conſider very carefully, what was proper for you to do;“ 
and after they had voted to take this very Anſwer of your Majeſty's 
into Conſideration : The Day following, they ordered the Five Priſoners 
to be removed from Newgate, and taken into the Cuſtody of the Serjeant 
at Arms attending the Houſe of Commons ; and this Order was executed 
at Midnight, with ſuch Circumſtances of Severity and Terror, as has 
been ſeldom exerciſed towards the greateſt Offenders. 

Your Majeſty is the only proper Judge how highly diſreſpectful this 
Add ion is to your Royal Perſon and Saha, 

But it concerns us to ſay, That ſuch a Proceeding tends directly to 
the depriving the Petitioners of that Juſtice, which they were endeavour- 
ing to obtain by Means of the Writs of Error, 

hile your Majeſty was deliberating how to put an End to a Matter, 
which they only had made difficult by an unreaſonable Addreſs, the Houſe 
of Commons rightly apprehended, That Juſtice would prevail with your 
Majeſty over all other Conſiderations, and thereforc (as far as poſſible to 
diſappoint the Priſoners of the Fruit they expected from theſe Writs of 
Error, when granted) they transferred them, in the mean Time, to ano- 
ner Priſon. 
” This Practice of removing Priſoners from one Cuſtody to another, has 
been ever complained of as manifeſt Oppreſſion, and moſt evidently de- 
ſtructive of the Liberty of the Subject: It is a Miſchief provided againſt 
in expreſs Words, by the At made in the Reign of your Royal Uncle, 
King Charles the Second, For better prong | the Liberty of the Subject; 
That if any Perſon, being a Subject of this Realm, ſhall be committed to 
any Priſon, or in Cuſtody of any Othcer whatſoever, for any criminal, 
or ſuppoſed criminal Matter, That the Perſon ſhall not be removed from 
the ſaid Priſon or Cuſtody, into the Cuſtody of any other Officer (unleſs 
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great Penalties *menti The 
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in the Year One Thouſand Six 
Hundred Eighty-nine, was of Opinion, That a Writ of Error, even in 
Cafes of Felony and Treaſon, is the Right of the — and ought to 
avour, which 

may be denied or granted at Pleaſure: 80 that as far as the Opinion of 
the Houſe of Commons ought to have Weight in ſuch a Queſtion (whats | 
ever the preſent Opinion of that Houſe is); e thought a Writ of 
al Caſes (where only it had | 

III 1 Pretence 0\interruyt the neceffary und early Proviſion for the War, ia 

But that it is a Writ, of Right in all other Caſes, has been affirmed" in | 


_ 


alone a legiſlative Authority, by pretendin 
| Law to their Declaration, have claimed a FuriſdiQion not warranted by 
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Uties mentioned in that Act. Penalties in the Act wen 
new, but the Law of Enylond'was the ſame before the making it. The 
ſhifting of Men from one Priſon to any other; while they are uſing 
Means in à Courſe of Law to recover their Liberty, is inercuſadle 
Cruelty, and sgainſt the plain Rules of Natural Juſtice; for by ſac 
Artifices,. Impriſonments, however unlawful, might be made perpetual; 
and the Subject; as he was at the Point of being difcharged from ons 
Priſon, might be, without End, removed to another. 
May it Meals your Majeſty, your dutiful Subjects, the Lords Spiritug 
and Femporal, were ſo ſol ieitoùs to avoid any Thin which might pive x 


order to improve thd wonderful Succeſſes God had given to your, Arms; 
That thougk they were ſenſible the 3 theſe Men, in the 
Manner, and upon the Pretences above-mentioned, was à manifeſt At. 
tempt to elude the Judicature of Parliament, and of pernicious N 
to the Liberty and Property of the Subject, yet they forbore to tate No. 
tice of it, till they were in a Manner enforced by Petitions from the Pri. 
ted the 'T'wenty-fourth of February laſt, and by the unjuſk. 
hable Proceedings of the Houſe of Commons the ſame Day, which we 
have already mentioned to your Majeſty. e e SOA 4+ 
gut then the Lords found ivabſolutely neceſſary to enter into a Conſi- 
deration of the whole Matter, as it appeared to them; and upon tie 
Twenty ſeventh of February they came to the following Reſolutions: 
5 Dale, That neither Houſe of Parliament have Power, by any Vote 
or Declaration, to create to themſelves new Privileges not warranted by 
the known Law and Cuſtom of Parliament. e 

| Reſolved,” That every Freeman of England, who apprehends himfelf to 
be injured, has a Right to ſeek Redreſs by Action at Law, and that the 
commenciug and proſecuting an Action at the Common Law, againk 
any Perſon who is not entitled to Privilege of Parliament, is no Breach of 
the Privilege of Parliament. er 0108” eee e e 

Reſolved, That the Houſe of Commons, in committing to the Priſon 
of Newgate, Fobn Paty, John Oviat, John Paton, Henry Baſſe, and Danid 
Horne, for commeneing and proſecuting Actions at the Common Law 
againſt the late Conſtables of Aylesbury, for not allowing their Votes in 
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the Election of Members to ſerve in Parliament, upon pretence, that 
| their ſo doing was contrary to a Declaration, a Contempt of the Juriſclittin, 


and a Breach of the Privilege" of that Houſe, have aſſumed to themſelves 
to attribute the Force of a 


the Conſtitution, and have aſſumed a new Privilege, to which they can 
ſhew no Title by the Law and Cuſtom of Parliament, and have thereby, 
as far as in them lies, ſubjected the Rights of Engliſhmen, and the Free- 
dom of their Perſons, to the arbitrary Votes of the Houſe of Commons. 

Reſolved,” That every Engliſhman, who is impriſoned by any Authority 
whatſoever, has an undoubted Right, by his Agents or Frierids, to apply 
for, and obtain a Writ of Habeas Corpus, in ber to procure his Liberty 
by due Courſe of Law. IONS FEY i 

Reſolurd, That for the Houſe of Commons to cenſure or puniſh any 
Perſon for aſſiſting a Priſoner to procure a Writ of Habeas Corpns, or by 
Vote, or otherwiſe, to deter Men from foliciting, proſecuting, of plead- 
ing upon ſuch Writ of Habeas Corpus, in behalf of ſach Prifoner, is an 
Attempt of dangerous Conſequence, a Breach of the many yore Statutes 
provided for the Liberty of the Subject, and of pernicious Example, by 
denying the neceſſary Aſſiſtance to the Priſoner upon a Commitment 
of the Houſe of Commons, which has ever been allowed upon all Com- 
mitments, 1 Authority whatſoever, INN, | 

Refolved, That a Writ of Error is not a Writ of Grace, but of Right, 
and ought not to be denied to the Subject, when duly applied for, (tho 
at the Requeſt of either Houſe of — the Denial thereof being 
an Obſtruction of Juſtice, contrary to Magna Charta. | 

Theſe Reſolutions were delivered to the Commons at a Conference, 
the Twenty-eighth of February, and they took Time to conſider of them 
till the Seventh of March ; upon which Day, at their Deſire, a ſecond 
Conference was had ; and though it was too apparent, by what was deli» 
vered by the Commons at that Conference (which conſiſted of injurious 
Invectives againſt the Houſe of Lotds, and tedious Recitals of Precedents, 
in no fort applicable to the preſent Subject of Debate), that their Deſign 
was either to provoke the Lords to ſuch a Degree, as might neceſſitate 
them to break off all Correſpondence, or by engaging them in new Mat- 
ters, to draw Things to. ſuch a Length, as might prevent the bringing 
theſe Debates to any Iſſue during the Seſſion: Vet the Lords immediate- 
ly deſired a free Conference, which was afterwards had with the Com- 
mons. | 
We are ſo deſirous that your Majeſty ſhould be made fully acquainted 
with all the Paſſages relating to this Diſpute between the T'wo Houſes, 
that we humbly beg Leave to annex to this our Repreſentation, what paſſed 
at the firſt and ſecond Conferences; and alſo (as far as we have been ca- 
pable of recollecting in ſo ſhort a Time) «the Subſtance of what was ſaid 
at the free Conference, and in our Debates, in maintenance of the Reſo- 
lutions of the Houſe of Lords. 

But we take it to be a Duty neceſſarily incumbent on us, to obſerve to 
your Majeſty the Manner in which we have been treated by the Houſe of 
Commons at theſe Conferences; ſo that from thence your Majeſty, ac- 
cording to your great Wiſdom, may judge to what ſuch Proceedings do 
naturally tend. They told us, That the Judicature of the Houſe oi 
Lords was unaccountable in its Foundation, and inconſiſtent with the 
Conſtitution : If they mean it is fo antient, that no Account can be given 
of its Foundation, it is true; but there is Reaſon to believe it began with 
the Monarchy, and we are ſure it has continued without Interruption, 
unleſs during that unhappy Interval, when a pretended Houſe of Commons 
deſtroyed the Church and the Monarchy, as well as the Houſe of Lords: 
As many Ages as the Conſtitution of the Engl Government has laſted, 
this Judicature has conſiſted with it, and formed a noble and neceffary 
Part of it; and therefore theſe Gentlemen will hardly be believed againſt 
ſo long an Experience, That it is inconſiſtent with the Conſtitution. 

They alſo charged the Lords in direct Terms, with uſurping the Hearing 
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Appeals, with making Advances upon the Conſtitution, with contriving 


tg 


8 by o» 


Seger 220 err 


DP. 


„ eee 
c 
r 


(169) 1703˙4. 


3 Judicature, and with direct Reproaches, as to the Manner in 
which that Judicature has been exerciſed, and in the moſt contemptudous 
ay told us they forbore to mention the Inſtances, becauſe they hoped we 


We. deſire no other Judge but your Majeſty, how ſuch a Treatment of 
wa becomes theſe Gentlemen; and we dare appeal to all your Subjects, 
uz), ior Wirneſes of the irceproachabie Manner of adminittering Juſtice in the 


* hope the great Diſpleaſure: the Houſe of Commons has coficeived 


againſt us may prove « | 
155 7 ieltyy 2 has drawn. them directly to own (what was too viſible be- 
5 fore}, chat they were aiming at more Power, and a larger Share of the Ad- 
5 | 


ration than is-truſted with them by the Narure-of our Government. 


minilt 


directly complained, That by the Conſtitution the Judicature, in 

rt | A La Reſort, — in the fame Hands with the Legiſlature ; | 
1 though they cannot ſhew it to be ſo in any Country where the Govern- 
. ment is not arbitrary, and the Prince's Will the Law. They have been 
PR. Jong endeavouring to break in upon the Lords Share in the Legiſlature, 


of which we could mention too many Inſtances to your Majeſty, From 
an ancient Claim, That Aids to the Crown ate to begin in the Houſe of 
Commons, and that the Lords could not alter the $ums, they have of late 
Years pretended (but without any Reaſon, and againſt the known Uſage 
of Parliaments), that we could make no Alterations in any Parts of a 
| Money-Bill, though it have no Relation to the Money: And upon that 
Foo, when they have had a Mind to get any thing paſſed into a Law, of 
the tReaſonableneſs of which they have deſpaired to convince the Lords, 
they have tacked it toa Money-Bill, in order to put the Crown and the 
Neceſſity, either to agree to a Law they might 


Lords under that unhappy 
em think prejudicial to the Publick, or to loſe the Money, which perhaps, at 
' . ; that Time, was abſolutcly neceſſary to the ſaving the Kingdom. 
* By this Method they aſſume to themſelves the whole Legiſlative Autho- 
4 rity, taking, in effect, the ape Voice from the Crown, and depriving 
Ld, the Lords of the Right of deliberating upon what is for the Good of the 
55 ba Kingdom: For this Reaſon the Lords had, in a very ſolemn Manner, 
12 refolved never to ſuffer ſuch Impoſitions for the future, let the Importance 
5 qe of the Bill be never ſo great. This Reſolution was well known, and yet 
* in this preſent Seſſion (as appears by the printed Votes of the Twenty 
Wore eighth of November laſt) a great Number of the Gentlemen of the Houſe 
_ Commons, to the manifeſt Danger of diſappointing the Supplies of the 
— Vear, which muſt nave been the Ruin of the whole Gonfederac , and de- 
= livering up of Europe into the Hands of France, made an Attempt to 
ed by WW ck to the Land- Tax a Bill which had been rejected in two precedent 
y - Seffions of Parliament. 
= he Thus the Houſe of Commons have formerly ſet on Foot ſeveral At- 
Ang tempts againſt that Share in the Legiſlature which is placed in the Lords: 
oY But this is the firſt Time they have publiſhed their Deſire to be let into 
3 the Judicature of Parliament. | 
apply Whatever they would inſinuate upon this Occaſion, we deſire not to 
iwerty meddle with the Choice of the Commons Repreſentatives ; we willingly 
a leave that Matter where it is: And in what Manner it is exerciſed there, 
h any how impartially and how ſteadily, is ſo well known by Experience to moſt 
or by Parts of the Kingdom, and fo univerſally underſtood, that the People will 
plead- | be extremely deſirous their Eſtates and Properties ſhould be ſubject to ſuch 
OO Determinations. | 
(44 It is not ſtrange the free Conference ended without Succeſs, when the 
le, by Commons came to it with ſuch a Temper as appears by the Votes of the 
* Eighth of arch, made after they themſelves had conſented to the free 
Com- Conference: If thoſe Votes had been publiſhed ſoon enough, it would have 
fully convinced the Lords how vain a Thing it was to confer with them 
Right, further upon the Matters in Debate at the former Conferences: for not 
1 content with what they had done before, upon Information that their Ser- 
being jeant had been ſerved with two Writs of Habeas Corpus, returnable before 
the Lord-Keeper, in Behalf of Mr. Mountague and Mr. Denton, two of the 
erence, Gentlemen who had been of Counſel with the five Priſoners, they came to 
f them a Reſolution, That no Commoner, committed by them for Breach of Pri- 
ſecond vilege, or Contempt of the Houſe, ought to be, by Habeas Corpus, made to 
18 deli» appear before any other Judicature, and required their Serjeant to make 
urious no Return, or yield any Obedience to thoſe Writs; and that for ſuch Re- 
edents, fuſal he had the Protection of the Houſe of Commons. 
Defign It has been always held the undoubted Prerogative of the Crown to have 
eſſitate an Account of the Reaſon why any Subject is deprived of Liberty, and it 
0 Mat- has ever been allowed, That by the known Common Law it is the Right 
3 of every Subject under Reſtraint, upon Demand, to have his Writ of Ha- 
edlate® 


beas Corpus, and thereupon to be brought before ſome proper Court, where 
it may be examined, whether he be detained for a Jawful Cauſe : And the 
Statutes made in the Reign of your Royal Grandfather, and your Royal 
Uncle, have enacted, That in all Caſes Writs of Habeas Corpus be granted 
and obeyed by the reſpective Officers upon great Penalties. 

But theſe —— import a direct Repeal of thoſe Laws, as to all Perſons 
committed by the Houſe of Commons. 

It is no longer worth diſputing, Whether a Perſon committed by them, 
though for a Fact which appears to be both lawful and neceſſary, may be 
delivered by any Court; for by this new Law he ſhall never be brought 
thither, and the Serjeant is not only warranted, but commanded openly to 
contemn your Majeſty's Koyal Writs of Habeas Corpus, brought upon the 
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paſſed 
en ca- 
as ſaid 
Reſo- 
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5, ace Act of the One- and- thirtieth of King Charles the Second, which is an 
gs do Invaſion of your Prerogative, never before heard of in England. 
uſe oi Your Majeſty does not claim an Authority to protect any of your 
h the Officers for Jifobeying a known Law. The Habeas Corpus Act, in Times 
given of imminent and viſible Danger, was in the late Reign ſuſpended by Acts 
with of Parliament for ſome ſhort Time, and yet (fo ſacred was that Law 
ption, held) that thoſe Acts paſſed with great Reluckaney, and one of the Ar- 
mons guments that prevailed moſt for agreeing to that Temporary Suſpenſion 
ords: was, That it would be an unanſwerable Evidence to all future Times, 
alted, that this Act could never be ſuſpended afterwards by any leſs Authority 
ffary than that of the whole Legiſlature : But we live to ſee a Houſe of Com- 
gainſt mons take upon them to ſuſpend this Law by a Vote. 
2 Vol. VIII. | 
aring 
iving | 


tg 


of ſome real Service, and of uſeful Caution to your | 
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be and Property into! the bottomileſs and infatiable Gülph of] They Ordered, That the Lord-Keeper of your Great Seal ſhould be ac- 
Liberty 4  quainted with their Reſolutions, fo * Fal the Writs of Haber Cp 
may be ſuperſeded, as contrary to Law and the Privileges of their Houſe. 
They are contrary to no Law, but that of theſe Votes, which ſurely are 
none of the Laws the Lord-Keeper' was ſworn. to obſerve, But yet he 
is to act at his Peril. 
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They have ordered this Law to be publiſhed to him 
by their Clerk. TAN een 


| The Lord-Keeper is a Commoner, and if he diſobeys, is a Breach of 
Privilege; and if they ſhquld carry it fo far, as to order him into uſtody, 


he may ſeek, but is not to have, Relief from any Habeas Cor pus. 
We humbly beg Pardon of your Majeſty for this long and melancholy 
Repreſentation, which we could not avoid, without being guilty of 
Treachery to your por, and to our native Country. The. 2 
| ed are but poor Men; but we well know your 
8 Juſtice and Compaſſion extends itſelf to the meaneſt of . your 


Subjects. | | 
s The Matters in Diſpute are of the higheſt Conſequence : Your Ma- 
jeſty's Prerogative, the Reverence due to Laws, and the Liberties and Pro- 
pts of all the 27 of England are concerned and at Stake, if theſe 
Lncroachments prevail. 3 | | 
We do not pretend to follicit your Majeſty to put a Stop to theſe Inno- 
vations, your own Wiſdom will ſug | the moſt proper Methods: We 
have endeavoured to do our Duty, in laying the whole Matter before 
Ou. ' x” 
We humbly beg Leave fo far to reſume what has been ſaid, as to preſent 
your Majeſty a ſhort View of the unhappy Condition of ſuch of your Sub- 
. as have Right of giving Votes 4 chooſing Members to ſerve in 
arliament, which has been hitherto thought a great and valuable Privi- 
lege; but by the late Proceedings of the Houſe of Commons is likely to 
be made only a dangerous Snare to them, in caſe they who may be hereaf- 
ter choſen'to ſerve in Parliament ſhall think fit to purſue the Methods of 
this. preſent Houſe of Commons. 55 * 
If they refrain from making Uſe of their Right in giving their Votes, 
they are wanting in their Duty to their Country, by not doing their Parts 
towards the chooſing ſuch Repreſentatives as will uſe their Fruſt for the 
_ 4 the Kingdom, and not for the Oppreſſion of their Fellow- 
ubjects. 
If the Officer who has the Right of taking the Suffrages refuſe to 
admit them to give their Votes, they muſt either fit down by it, and ſub- 
mit to be wrongfully and maliciouſly deprived of their Rights; or if they 
bring their Actions at Law, in order to aſſert their Rights, and recover 
Damages for the Injur 5 all other injured Men may 40 in like Caſes), 
they become liable to indefinite Impriſonment, by incurring the Diſplea- 
ſure of thoſe who are elected. 1 
If, being thus impriſoned, they ſeek their Liberty by Habeas Corpus, 
bjects) they do not only tye their own 
hains faſter, but bring all their 5 riends and Agents, their Sollicitors 
and Counſel into the ſame Misfortune with themſelves. 
If they think themſelves to have received Injury by the Judgment upon 
the Habeas Corpus, and ſeek Relief by Writ of Error, (the known Refuge 
of thoſe who ſuffer by any wrong Judgment) all that aſſiſt them in that 
Matter are likewiſe to lol their Liberties for it, and they themſelves will be 
removed to new Priſons, in order to avoid the Juſtice of the Law. | 
We humbly conclude with acquainting your Majeſty, That we have 
been informed, by the Petition of two of the Priſoners, that they have 
been long delayed (though they have made their Applications in due man- 
ner for Writs of Error): We are under a neceſſary Obligation, for the 
ſake of Juſtice, and aſſerting the Judicature of Parliament, to make this 
humble Addreſs to your Majeſty, That no Importunity of the Houſe of 
Commons, nor any other Conſideration whatſoever, may prevail w.th your 
Majeſty to ſuffer a Stop to be put to the known Courſe of Juſtice, but that 
you will be 7 to give effectual Orders for the immediate iſſuing of 
the Writs of Error. 


Die Mercurii 14 Martii, 1704. 
Her Majeſty's moſt Gracious ANSWER to the ADDRESS, 


My Lon ps, 


2 ſhould have granted the Writ of Error deſired in this Addreſs ; but finding 

an abſolute Neceſſity of putting an immediate End to this S:ffim, I am ſen- 
ſible there could have been no further Proceeding upon that Matter. , 

Ordered by the Lords Spiritual and Temporal in Parliament aſſem- 
bled, That the humble Thanks of this Houſe be preſented to Her Majeſty, 
for Her moſt Gracious Anſwer, in which She has expreſſed fo great a Re- 
gard to the Judgment of this Houſe, ſo much Compaſſion to the Peti- 
tioners, and ſuch Tenderneſs to the Rights of the Subject. 

The ſame Day the Queen, came to Ho Houſe, and put an End to the 
Seſhon, and the Lord-Keeper prorogued the Parliament to Tueſday the 
Firſt of May, which put an End to this Affair. 

The Subſtance of what was offered by the Lords, at the Firſt and Se- 
cond Conferences with the Commons, being already printed in the Pro- 
ccedings of the Commons, ante Page 141, 142, 143, 144, 145, 140, is the 
Reaſon it is not here again inſerted. 


wy 


Some 75 the Arguments that were made uſe of by the Lordi in their Debates, 
and at the free Conference, to maintain their own Reſolutions, and anſwer the 
Objections of the Commons. 


The Houſe of Commons made two Objections to the Manner in which 
the Lords proceeded at the firſt Conference : They ſaid, They had anti- 
cipated all Debates, by delivering poſitive Reſolutions, whereas this is 
the proper and ordinary Method a; Proceedings between the two Houles : 
When one Houſe has formed an Opinion, they communicate it to the 
other, to the End that if it be found reaſonable, it may b= approved; or, 
if upon Examination it be diſliked, the Cauſes of the Diſagreement may 
be ſhewn, in order to convince the other Houle of their Miſtake, | 

The Second Objection made to the Manner of the Lords Proceedings 
was, That the Reſolutions were grounded upon the Petitions of Cri- 


2 Winals, 


the Fetiticnefs, And as to the ſecond Part, the Lords ſaid, The printed | 


Paper mentioned by the Ce 
me of the Lath of February, ſigned by the 8 r. If the Commons 
had diſowned that Paper, there had been ſome: 


That they did not take Notice of ſome Votes of theirs, (which. they call 
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the Lotds will always think it regular to take Notice, and make Uſe of 


1 


Houſe of Lords, as if they had entertained original Cauſes, and were 


termining Appeals from Courts of Equity, and could ſhew a continued 


Houſe of Commons, which yet the Lords do not go about to call in Queſ- 
tion: But they deny their having meddled with any original Cauſes, or 
that the Caſe particularly mentioned by the Commons was at all of that | 


Vote. 


drawn up and printed. 


that Reſolution, as if it would deſtroy all Diſti 


ſelves to be reſtrained, at the ſame time they deſire the Commons not to go 


the Commons cannot with 
and the Conſtitution have placed in them, the 


Reſort. 


Privilege on that Account. 


of the Houſe of Commons was brought under the Judgment of the Lords, 


minals, who ug allen wnder the jub, Dilpleature of th e Commons, Ind 


mons, was the Votes of the Houſe of Com- 


eight in this ObjeQion, | 
People, 


but if they think it regular to print and publiſh their Votes to the 


thoſe Papers as they ſee Occaſion ; and it ſeemed ſtrange. for the Commons 
; beg to the alin Notice of their Votes, when oo cal Colour they | 
have hitherto pretended for theit firſt Diſpleaſure at the five Priſoners, was 
their Declaration) made during their laſt | And the printing their 
Votes is the only Method they have yet kh, for the Promulgation of 
the new Laws they take upon them to mae. 

The Lords had. no Occaſion to fay any thing in Deſence of their firſt 
Aaſolngen, becauſe the Commons did not think fit to avow in Words, 
That they had 2 


the have manifeſtly attempted it in Practice, and particularly in the Caſe 
the five Priſoners. | | * * 


As to the unjuſt Reflections which the Commons made upon the 


guilty of ſome encroachment in hearing Appeals from Courts of Equity; 
The Lords avowed their Claim of $ Juriſdiction, in hearing and de- 


Exerciſe of it, more ancient than the Determination of Elections in the 


Nature. . + TRE . 
The Lords did not underſtand what the Commons meant, by ſaying, 
The Lords had founded their ſecond Reſolution upon an extrajudicial 
The Judgment in the Caſe of Abby and & Bite was given with 
great Deliberation, and founded upon undeniable Reaſons and unqueſtion- | 
able Authorities: And the Lords condeſcended ſo far in that Matter, as 
to direct the State of that Caſe, and the Grounds of that Judgment, to be 


2. The ſecond Reſolution of the Lords conſiſts of two Aﬀertions : Fir, 
That every Man who apprehends himſelf to be injured, has a Right to 
ſeek Redreſs by Action at Law. ee e e 

Secendiy, That the proſecuting Actions at the Common Law, againſt | 
any Perſon, not entitled to Privilege of Parliament, is no Breach of Pri- 
vilege. TY OCR 7 1 8 . | 

What the Commons objected to the Univerſality of the firſt Part of 
ions of Courts, and 
make a Confuſion of Juriſdictions, did ariſe only upon a plain Miſtake. 
The Lords mentioned Actions in general, without connpung what they 
ſaid to Actions at Common Law, or affirming that Actions for all Sorts 
of Injuries may be brought in any one Court. | 

As to the FR cuition, that the Lords had no other Aim than to extend 
their own ſuriſdiction, by the ſeeming Regard and Tenderneſs they ſhew'd 
for the Rights and Liberties of the People; the Anſwer is, The _ juſt 
Way of interpreting Men's Meaning, is, by obſerving what they act. 

he Lords have ated with true Regard to Liberty and Property on this 
Occaſion, as well as in all others : They have voluntarily owned them- 


about to create new Privileges: The Lords claimed nothing new; and 
eaſon deſire them to give up what the Law 
Faicature in the laſt 


The principal Thing inſiſted upon by the Houſe of Commons againſt 

this Reſolution, was, That there are privileged Caſes, as well as privi- 
teged Perſons; but they do not think fit to give any Inſtances of ſuch 
privileged Caſes as were anyways applicable to the Matters in Diſpute, 
that is, That were ſo entirely of the Connuſance of the Houſe of Com- 
mons, that the bringing an Action at Common Law in thoſe Caſes was 
a Contempt to the Houſe of Commons; and unleſs that could be done, 
this Diſtinction of privileged Caſes from privileged Perſons will have no 
Weight to juſtify the Commitment of the five Ale/dury Men: If Men 
miſtake and bring Actions in Weftminſier-Hoell, for Matters cognizable in 
Parliament, ſo that they can have no Relief in the Courts below, it does 
not follow from thence, that they ought to be cemmitted fur Breach of 


The determining of Elections is admitted to be the Buſineſs of the 
Houſe of Commons, and yet it is certain, that the proſecuting Actions at 
Common Law, for falſe or double Returns, was never thought to be a 
Contempt to the Houſe of Commons, nor was any Body — or com- 
mitted upon that Account, in the Caſes of Sir Samuel Barnardiſton and 
Mr. Onflow. 
| 21 Faden of Speech in Parliament, is the moſt neceſſary and the 
moſt acknowledged Privilege of the Houſe of Commons: And yet when an 
Information was brought in the King's-Bench againſt Sir John Elliot, and 
others, for Words ſpoken in the Houſe of Commons, and Judgment was 
given againſt them in that Court, the Commons did not think it ſuffi- | 
cient to condemn that Judgment by Votes of their own Houſe, but 
brought thoſe Votes up to the Lords, and. deſired their Concurrence, 
which was given; and immediately thereupon a Writ of Error was 
brought in Parliament, and the Judgment regularly reverſed there : And 
it cannot be denied, that upon this Occaſion the moſt valuable Privilege 


as well in their Judicial as in their Legiſlative Capacity. 
The Cafe of Richard Strode, and the Act of Parliament which paſſed 


| 


upon a printed Paper not regularly 8 e | | 
A. to the firſt Part of the Objeftion, the. Lords, did (as. juſt Judges dom of the Injuſtice of what was'done in that Caſe 
always do) conſider the Matter of the Petitions, and.not.che Perſons. of |! by the Court of Ni - J. 

The Caſe of Swe might be uſed by the Lords'as another Inſtance, to 


g 


Words, | treble Damages 


Power to create new Privileges by their Votes, though | 


- 


2 
p 


| 


ſhew, That this Diſtinction of privileged fe 
of the Houſe of Commons, to juſtify the Commitments of the Ayleſbu 


| 
bj 
1 
7 


ums, and petitionec 
! The Houſe of Commons did not then pretend to put a Stop to thoſe Suits, 


or to commit the Perſons concerned in them, but thought the only Re. 
| Bill, is order to be paſſed into a Law, for making void the Judgment, 
| againſt Strode ; and took that Occaſion by the ſame Bill, to — the 
Law in general 


| yet if that Matter comes to be incidently a Point, in any Caſe depending 
| as they think the Law to be; and the 


leges of Parliament in many 


vilege or not? 
ed, in the Execution of a Warrant of that Houſe ;' upon an Indictment for 
Murder, the Court muſt neceſſarily judge of the 


or of reproachful Words ſpoken of the whole Houſe of Commons, ate In- 
ſtances of what they called privileged 


ſuch as 
alſo ſuch 


or Eccleſiaſtical Courts, it was a Contempt for them to proceed far- 


ings in thoſe Courts are according to the Civil or Canon Law, and there- 


upon them, and a Power fixed to reſtrain them; and this Power is lodged 


Court is bound to take Notice of them ; on the contrary, the Judges 


upon that Account, in the fourth Year of King Henry the Eighth, was 
, 3 


© of Free. 


Caſes will not ferve the Purpoſe 


Men, He was proſecuted in the Stannary Courts for Words ſpoken, and 
Bills offered in the Houſe of Commons, in order to be paſſed into Laws 
and upon that Account was imprifoned and condemned to pay conſiderable 

and petitioned' the Houſe of Commons to be relieved in that Matter. 


medy againſt thoſe Proſecutions, and others of like Sort, was to prepare 3 


| „ and to give an Action to all Perſons who ſhould be after. 
wards vexed or moleſted for the like Cauſes, in which they ſhould recover 
* = CESAR 17 ont oY ent 77 ne pts 
re is no Caſe that can more properly be called a privil Cal 
with reſpect to the Houſe of Peers, than the determining 1 — 


CY 


muſt proceed to determine of it, 
rds have not gone about to hin. 
der it, nor found Fault with them upon that Account. 
The Courts in W:/iminfler- Hall muſt of Neceflity judge of the Priyi. 
es of Caſes: When any Perſon prays a Writ of 
Privilege, 1 was always the Way anciently when Men deſired the 
Benefit of Privilege, and it is often practiſed yet upon Occaſion) the Court 
where the Writ is prayed muſt judge, whether the Party has Right to Pri. 


the Serjeant of the Houſe of Commons ſhould kill, or be kill. 


— 


in the Courts in HeAminfler-Hall, the 


Suppoſe 
ality of the War. 


Ihe Commons ſuppoſed Caſes of Affronts to the Perſon of the Speaker, 
| Caſes. | | 
There is no Doubt, but either of theſe Caſes would be Contempts, and 
ight be puniſhed by the Houſe ; but moſt certainly, theſe were 
ch Offences as might be proſecuted in W;Aminfer-Hall : And if the 
Attorney- General ſhould bring Informations upon them, it could never 
be pretended, that he would be guilty of a Breach of Privilege of the 
Houſe of Commons. ; | 

It was urged, That in privileged Cafes, the Votes of the Houſe of 
Commons were like Prohibitions to the Eccleſiaſtical Courts, and that 
when Prohibitions were ſerved upon- the Judges in the Admiralty, 


ther, | 
The Anſwer to this ie, that Prohibitions to the Eccleſiaſtical and Ad. 


miralty Courts, were founded upon a particular Reafon : The Proceed- 


fore it was neceſſary to preſerve the Conſtitution, and reſtrain thoſe Courts 
from making Invaſions upon the Common Law, that a Guard ſhould be ſet 


in the Courts of Mſiminſter-Hall, who are truſted with the iſſuing Writs 
of Prohibition, to che Eccleſiaſtical and Admiralty Courts from Time to 
Time, upon Complaints made to them: And theſe Writs of Prohibition 
mult be ſerved perſonally 5 5 the Judge of the Admiralty, or the Ec- 
eleſiaſtical Judges, who will be liable to Attachments if they proceed af- 
ter ſuch Service, until ſuch time as they have ſhewn. the Nature of the 
Suit to the Courts from which the Prohibition iſſued ; and if the Suit be 
properly of Eccleſiaſtical, or Admiralty Connuſance, the Court muſt grant 
a Conſultation, whereby they are at Liberty to proceed again, This is 
known and ſettled Method of legal Proceedings, but the Votes of the 
Houſe of Commons were never yet reſembled to the Queen's Writs : No 


are bound not to take Notice of them, but to act according to the known 
Law; nobody has Power to prohibit the Courts in J/e/tminfler-Hell; 
the Judges there are ſworn to proceed to do Juſtice, notwithſtanding any 
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Command under the Great Seal, or Privy Seal, or by any other Autho- 0 
rity whatſoever : And the Subjects of England have no longer an Inheri- 
tance in the Common Law, if the Judges are to take Notice of the Votes f 
of either Houſe of Parliament, and oats their Judgments accordingly. 4 
The Votes would not always be uniform in either Houſe, and it appears 2 
by the preſent Diſpute, that the Two Houſes might often differ in Mat- | 
| ters of Importance, and the Judges would be under Difficulty which of L 
the Houſes to obey : And if they yielded Obedience to both, they would < 
be _ to act very 5 £0 h 
3. What was faid . the Third Reſolution of the Lords, was, 2 
Firſt, That thereby the Lords took upon them to judge of the Commons N 
Privileges : To this it was ſaid, That if the Houſe of Commons, under the Vi 
Name of Privilege, would proceed to do Things inconſiſtent with the dy 
known Prerogatives of the Crown, with the known Privileges of the tu 
Lords, contrary to the Laws, or deſtructive to the Liberties of the People, 2 
the Lords were bound to tell them, Theſe were not their Privileges. It M 
by ſaying, they only are Judges of their own Privilcges, they would de- Ri 
prive the Crown and the Lords from taking Notice of manifeſt Innova- 
| tions, and objecting to them as there was Occaſion, the Commoas might th. 
take to themſelves the whole Government without Controul. nw 
They were challenged to produce Precedents to warrant the Commit- Ls 
ments of Men, only for proceeding in Suits at Law againſt thoſe who had 
done them Wrong, and had no Pretence of Privilege. | plz 
The Lords did not diſpute the Power of the Commons, in examining Co 
and determining the Elections of their own Members, nor of enquiring 5 
1010 


inte all Matters relating to the Determination of chat Queſtion, particu- 
Aa ket dp into the Qualifications of "Electors, . and 4h 
that what they determined would be binding, as to the Right of the Mem- 
ber to fit in the Houſe : But that Determination would not bind the 
Right of any EleRtor, for he was no Party to that Diſpute of the Election, 
he was not Lg for himſelf, nor was his Cauſe in Agitation before the 
Houſe ; and the Action brought by the Elector has no manner of Rela- 
tion to the ſittin 
upon Account o 
Suppoſe there was a Conteſt about two Perſons, which was Mayor of A 
Tong the Court where that Cauſe. was tried, in order to a Detenhina- 
tion of the Right, muſt perhaps examine into the Rights of thoſe who | 
| voted j but would it be pretended, that the EleQtors would be bound by 
the Opinion of the Court in that Caſe, and that they could not bring 
their Actions to recover Damages againſt the Officers who wilfully refu- | 
ſed their Votes, however the Queſtion was decided as to the Mayor? 80 
that it was begging the Queſtion to pretend, that becauſe the Houle of |. 
Commons can try the Right of the Member to ſit, therefore they only | 
have a Power to decide finally the Rights of the ſeveral Electors. f 
There is no Weight in the Objection, That if theſe Suits were allow- | 
ed, the Officers who are obliged to take the Poll would be expoſed to | 
Multiplicity of Actions. , eee 1 
The Law is fo in all Caſes of Elections of Officers : He who is to take 
| the Poll, is bound to do his Duty at his Peril; if he acts with an honeſt 
Intention, though he ſhould be guilty of a Miſtake, he is in no Danger, 
for no Jury ought-to find him guilty : But if an Officer wilfully and ma- 
liciouſly refuſes to. admit thoſe who have Right to give their Votes, every 
one ot them may ſue him in any proper Court, as they ſee cauſe; and the 
more he wrongs, the more he ought to ſuffer. And which would be the 
greater Miſchief, that the Officer who does a ſhould be ſubject to 
Actions, or that he ſhould be at Liberty to reject as many rightful Votes as 
he thinks fit, without being liable to make any Reparation, and which is 
the Part a Houſe of Commons ought to take? The Lords obſerved, That 
the natural Order of Things ſeemed to be quite inverted in this Diſpute; 
the Houſe of Commons were taking part againſt the Freedom of Law, 
gainſt the Liberty of Men's Perſons, and againſt the Right of their Elec- 
tors. | | 
As to the ſeveral Precedents inſiſted upon, they conclude nothing to the 
preſent Queſtion, every one of them relating to the Right the Houſe of 
Commons claims of determining the Elections or Returns of their Mem- 
bers, which they are in the quiet Poſſeſſion of; and the general Expreſ- 
ſions which are found in the Relation of theſe Precedents, can be under- 
ſtood only with reſpect to the Subject-Matter of thoſe Caſes. & 
The firſt Precedent, in the 28th of Queen Elizabeth, is of a double Re- 
| turn for the County of Norfolk. Though the Lords do not deny, That 
ſuch Caſes are proper to be determined ; the Houſe of Commons ; yet 
this Precedent does not go far towards aſſerting their Right; for in that 
Caſe the ſecond Writ was quaſhed by the Chancellor an Taten before 
the Determination made by the Houſe of Commons: And in the 1 
this Precedent they have not rightly ſtated the Words of the Queen's Meſ- 
ſage, or of the Reſolutions of the Houſe of Commons, as will appear by 


dhe particular Injury done dim by the Officer at the | 


9 


— 


there- 


of the Member, but is only for Recovery of ap | 


4-2 3 2 


watched 


ces whenever they are followed. 


Coum Sir Simon- D' Ewe's Journal; and they could not ſay they had any original 
Ades Journal of that Time. | 5 3 Df i 
lodged As to the ſecond Precedent _ cited, which is the Caſe of Sir Francis 
. Writs Goodwin, in the firſt Year of King James the Firſt, which they made 
"eB ule of to prove their own power of determining Elections, and that the 
N were not to ON an Account of their Proceedings therein to the Lords : It 
ne Ec. appears by their own Journal, That they had not ſtated that Caſe fairly; 
ad of; and that in fact the Lords, at the Deſire of the Commons themſelves, 
7 the were Mediators between them and the King in that Diſpute; and that 
Suit be the Commons at laſt yielded the Point; and notwithſtanding their Deter- 
Lawns mination in favour of him, ſubmitted, That a new Writ ſhould iſſue for 
4 55 chooſing a Member in the place of Sir Francis Goodwin. And though 
of the there be Mention in the Journal of a Letter wrote by Sir Francis Goodwin, 
as Ne deſiring, That this Third Writ ſhould iſſue; yet that could make no 
Judges Difference in the Caſe; for it will not be pretended, That a Member 
known uy give up the Right of his Electors, and the Judgment of the 
_ Hall: oule, | . | 
on Ty *. e nothing to the Juſtification of the Commitment of 
Z the ury n. | . 
12 The Precedent cited in 1672, relates only to the Right of iſſuing Writs 
> Votes for the Election of Members during the Continuance of the Parliament, 
Ji ly. the ordering of which was voted to be in the Houſe of Commons only, 
; 5 f and is not at all diſputed at this time. 
. The Lords never diſputed the Commons Power of committing for 
hich of Breach of Privilege, as well Perſons who are not of the Houſe of Com- 
"would mons, as thoſe who are: The Queſtion is only, Whether a Matter that 
| has no relation to the Sitting of any Member in Parliament, may be 
8 made a Breach of Privilege, by being called ſo in a Vote, or having that 
** Name given to it in a Warrant of Commitment? That is, in other 
Ger the Words, Whether they have Power to create to themſelves new Privileges 
ich the by their Votes ? For they will never be able to prove an Uſage of commit- 
of the ting Men for reſorting to Law in ſuch Caſes, and it will be hard for them 
People to convince thoſe whom they repreſent, that this arbitrary oppreſſing poor | 
F ö if Men, is or can be underſtood to be only an interpoſing to preſerve the 
14 de- Rights and Liberties of the People of England. 
mars 4. The Commons did not deny the Lords fourth Reſolution, otherwiſe 
1 than by ſaying, That the Application was to be made to the proper Place, 
ap and that where the Commitment is by the Houſe of Commons, there is 
1 no Place to apply to for Liberty but that Houſe. 
ho had The Lords thought this to be a Poſition very fatal to Liberty; for it 
places an arbitrary and abſolute Power of Commitment in the Houſe of 
ining Commons. Tyranny may be in many as well as in a ſingle Perſon: The 
leine thirty Tyrants of Athens carry that Name with as heavy an Imputation as 
ini any ſingle Perſon. | 


The Lords never ſaid, That every Priſoner who brings his Haleas Cor- 


| ſhould be puniſhed for us 
under Reſtraint of the Aſſiſtance of their Friends, exceeds the Severity 


. (174) 


ted out of the 
ifoner brought 


* . 


cable. | 


And there happening a Queſtion at that time, Whether there might be 


voke. | 

The Commons cited ſome of theſe Votes which were paſſed in their 
Houſe towards the Height of the Conteſt, and the Lords might as well 
have cited other Votes of the Houſe of Lords, in contradiction to them, 
which were altogether as high, and are at leaſt of as much Authority as 
thoſe of the Houſe of Commons: So that it is hard to imagine, what 


. Uſe there can be of citing ſuch Precedents, which did occaſion two Pro- 


rogations, one after the other, and muſt always have as bad Conſequen- 


The Houſe of Commons took the ſame Exception to the Lords fifth 
Reſolution, as they did to the third ; That they therein made themſelves 
Judges of the Privileges of the Houſe of Commons : And the Lords con- 
tented themſelves with iving them the ſame Anſwer. ' © 4 

What the Houſe of Commons ſaid in reſpect to their cenſuring and pu- 
niſhing the Counſel, who pleaded at the Queen's-Bench Bar, upon the 
Return of the Habeas Corpus in behalf of the Priſoners, ſeemed very re- 
markable, That it was becauſe they were not ſo medeſt as to acquieſce in 
the Opinion of the Lord-Keeper and the Judges, that the Priſoners were 
not bailable by the Habeas Corpus Act; and they would not have taken 
Notice of them, but becauſe they would not reſt fatisfied, but would 


bring on the Cauſe again, where the Privileges of the Houſe of Commons 


were with great Licentiouſneſs of Speech denied and inſulted in publick 
Court, without any Hopes or Proſpect of Relief of the Priſoners, but in 
order to vent new Doctrines againſt the Commons. . 

This ſeemed to be a kind of Excuſe for the committing of the Counſel ; 
but it does in no ſort agree with the Votes relating to this Matter, which 
paſſed in general Terms, and may be cited for Precedents hereafter, for 
committing Counſel (with as Reaſon as the Votes in 1675), when 
theſe ſecret Motives, which induced the Houſe of Commons in this Caſe, 
will not appear. 8 5 RT, 

The Vote of the 24th of February, ordered the Committee to examine 
what Perſons had been concerned in pleading upon the Writ of Habeas 
Corpus, por what was ſaid by Counſel in their Pleadings; and the Votes 
againſt the ſeveral Gentlemen of the 26th of February, are, That by 
pleading upon the Return of the Habeas Corpus on behalf of. the Priſoners, 
they were guilty of breaking the Privileges of the Houſe of Commons. 
It does not appear that there was any Complaint of what they ſaid, at 
leaſt there was no Vote againſt them for their Words; and indeed, if the 
ras > againſt them had been for Words ſuppoſed to be ſpoken, it would 
have been an unaccountable Hardſhip to have hurried them into Cuſtody, 
without ever bringing them to the Houſe to hear their Accuſation, or to be 
heard as to what they had to ſay for themſelves, | 
It does not appear that theſe Gentlemen were ever heard, or indeed 
were at all concerned, as to the Writs of Habeas Corpus, brought before 
the Lord-Keeper and the Judges in the Vacation- time: But ſuppoſe they 
had, and ſuppoſe they were ſatisfied, that as the Habeas Corpus Act was 
drawn, theſe Men might not be ſo clearly bailable by the Judges in Va- 
cation-time, by virtue of theſe Writs, which were formed upon that Sta- 
tute; and yet they might be of Opinion, That the Priſoners had a rea- 
ſonable Proſpect of obtaining Relief upon Writs or Habeas Corpus brought 
at Common Law. : | 5 

If they thought ſo, it was not upon ſlight Grounds, as appeared by the 
Confoquency ; for the Lord Chief. Juſtice of the Court of Queen's-Bench, 
whoſe Learning and Judgment is well known, and as univerſally eſteem- 
ed as his Integrity, was clearly of Opinion, That they were entitled t9 
the Relief they prayed for their Clients, | 

The Commons may give what hard Words they pleaſe to theſe Gen- 
tlemen's appearing to plead in behalf of the Prifoners upon the Writs of 
Habeas Corpus; the my call it Inveteracy ſhewn to the Commons, and 
a conſpiring to make a Difference between the Two Houſes, and to diſ- 
turb the Peace of the Kingdom: But after all that can be ſaid, the Fact 
will only be, That four Gentlemen, Lawyers by Profeſſion, retained in a 
Caſe of Liberty upon a Habeas Corpus brought by five poor Priſoners, did 
their Duty in their Profeſſion ; and for doing ſo, were themſelves impri- 
ſoned by the Houſe of Commons, and denied the Benefit of the Hadeas 
Corpus Act: And this the Houfe of Commons called, Doing Right to their 
Body. 

No Lawyer has ſuffered for ſerving his Client even againſt the Crown: 
If the learned in that Profeſſion may ſafely open the Laws when the 
Prerogatives of the Crown are in queſtion, it will ſeem very hard they 
itin a Caſe of Privilege. To deprive Men 


of any Court but that of the Inquiſition, the very Name of which ought 
to ſtrixe all Englihmen and Proteſtants with Horror. 0 


4 rn 4 
— - — 4 _ > — — — — cho 2 — — —— — 3 — — NES 
r — 2 rere — — _ — — — 2 3 _ 
_ - . be s oe 8 GB BEN — rr — — : — I _— 
— A ef ro” —— — (i 2 — Ya, * * F TI 
— — — — —— — — a 


— =_ = 
OO ne ev Seer eos Ta. 
* hy ro 


— > 
= — ug; 
— — — rn 2 
n N 
- 


wit Dae 3 wo a 
— — Prat — 2 K 3 
1 3 „ n n * - — ; * 
— . — eee + SR „ 4) 5 * : a 4 
= by, he - * Ka ot. yo 2 1 n 2 
2 7 l —_—_— L 1 9 W * 
1 x - 3 a 3 : Fd N 2 
5 * x 


N . en . 0 
v TIP 9 Ky l 
” - 3 
1 5 J - 
# n 


KT | | a ; 4 , ; | N — 
| 4K; * , | # . * * wo 8 15 0 * by . 2 5 , * 
* 2 * — L p Py 5 * ; 4 i $ x þ % 1 + fs 4 4 J „ : 
| k why 8 4 x 4 - 1 p p- 12 * by F 0 | " 4 . 0 & « 7 * 1 10 4, 1 — * 4 * 1 : * * n , 
175) 52. Frotetaingrut in Hau ot Lords og mons, &: 2 K 3, (76) 
, * 9 ; l * = . R 5 bY F 3 "IE 3 9 % 2 2 5 * * 8 — \. . 
. 5534.8 . \ , g g th, 


no longer conteſted;, but that, a Writ, of Error 102 


7 + es 4, 2-2 * Nan 8 3 4 wh u ee" " z 

WY q Gd _ I ia." p - ren 9 be art abt el  #; \ _ 

\ * » * } * * % * : * oy 13 n E 8 8 N as os 

l k ; ay ＋ 2 TIS} r 4 AS 6; 1487 

1 4 «7 9 7 7 „1 * v8 o ' * nh # * * 89 N © r * of 4 vv ”" ** 8 x 9 . * 1 9 
o e OY ON 

4 "wh LI E % 9 * — by N I 1 4 5 G * W 9 * * * 
* 
7 * 

d * J n 

Sa I, - 


by the Houſe of ud of that gan Gi by She. Comments (That it was nor material: whe. 


4K 5 5 7 pang ech th it was Me were of Grace or not, becauſe they did not lie i; 
 Commons;;-add therefore the Lords took it fer grapted, that as it wa er VV. ritk of Error were of. Grace or not, becauſe they did not Jie in 
f | 2 Wer of Light, and the Caſe af the Priſtiouers : The Lords faid, That whether the Writ, 
hot of Grace j conſequently, that the Commons did no longer inſiſt upon | of Error. could be aw or nat in point of Law, was not of the 

ouſe of ons, not the Matter in Diſpute be. 
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ihe Boundaries of the Honour of Richmond, and Lordſhip of Middleham, and his Petition ; and thereupon he obtained an 


And ſeveral Members were appointed accordingly. 
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-  Barrvursr, /h. (mentioned in rhe foregoing Proceedings) in January, 103. 
FCC | „TTT M / , T £63 19. 0b; 
2 Fovis 20 die Fanuarii, 1703- ich that Court cannot make an Order ; but in this Caſe che 


W . | „ 4 _ © Houſe of Lords cannot make an Order (becauſe n 
PETITION of Charles Bithurf, Eſq. was prefented to the Houſe | _ E ee e e 
A of XS fem and 0, coking ai Ohh made by the Houſe of | 2 this Record who are not before this Houſe) therefore 
ers, the Twelfth\of February, 1702, with relation © an Cn _ hemmen“ . 
by the Court of Exchequer, the © Fifteenth of Fuly, Deetmo Tertro Regn. 7 f D $OLEI NG LOS 201M 15 6 gÞ84143 e 
ee n 81 of the | Jan. 23, 1702. The Lord I harton acquainted the Houſe, Tha 
is Gulielmi Tertii, concerning an Inquifition and Survey of the was willing to leave out Thomſon, and id only expe Squire ſhould 8 
many other Honours, Manors, and Lordſhips, bounding thereupon; talnec rder to that Purpoſe. 
2 yp . Ae ” the Houſe 5 3 3 ach Relief : Feb, 2, oe. ) Mr. "rs put in his Anſwer, ſtill inſiſting, as he had 
on the SubjeR-Matter of the ſaid Petition, as mall be thought fit. 48400 ay ſal 9 70 it was an Original Complaint againſt him, 
- Ordered, That ſome Members be appointed to ſearch the Journals of 0 _— * age? an Appeal, there being no Suit depending in the 
the Houſe of Peers, as to their Proceedings touching the Matter aforeſaid, | 88 vt ab 128 the Lord Wharton and him, and that the 
and alſo the Offices of the Court of Exchequer, touching the Proceedings _ bs. 2 . 50 An 8 py þ Tana yok oy 
E on ot: Bon ie e ſite i-th | | Majeſty, but the es of ſe | 
ny in relation to the ſaid Inquifition, and report the in er of Perſons, who are equa y concerned (if not more than 1 
8 | | Preſervation thereof, and that it was more immediately incumbent on the 


able the Knights, Citizens, and Burgeſſes, in Parligment aſſembled, in order | all Parties concerned might be duly here. ee 
0 his Relief againſs certain Proceedings in the Houſe of Peers, at the In- Feb. 8, 1702, The City of London, who are Grantees from the Crown 
lance of the Right Hon. 'THoMAs Lord WHARTON, Appellant, from an | of the whole Honour of Richmond, and Lordſhip of Middlcham, finding 
Order of the Court of Exchequer, bearing Date the 15th Day of July, 1701, | themſelves intereſted in the Preſervation of the ſaid Record, petitioned 
- againſ{ Roper Squikn, Eſq. Reſpondent. Is . the Lords to be heard by their Counſel againſt the Petition of the Lord 
| Zo | Fuly 15, 1701. . 2 | tage one and reg ont 09 peeogllngly order d Counſel to be heard for 
TEE * of S made an Order ex officio for the Preſervation | Count * A (cg Mr. Spur 1 IR 1 n the 

4 of a Record of that Court. WS 2 ; : l a | 1 

Nev, 9. 1702: The Lord Wharton, finding that the ſaid Record was | and Mir. Squire, os fog Counke for the Cuy. — — 
made uſe of as Evidence againſt him in a Trial at the ueen - Bench Bar, ing their ſaid Order) and thereupen were pleaſed to or 4. Mere N 
of an Iſſue directed out of Chancery, wherein the ſaid Lord Wharton was in the Court of Commen Plias, the next & of Tem, e July af Abe. 

1 | 


Plaintiff, and the ſaid Petitioner Mr. Bathur/?, the ſaid Mr. Squire, and | ,, Jay ay a a 
. Others, were Defendants, concernin fome Lead-Mines, 1 ra 40 | 9% wherein Bus 3 to be the feigned Iſſue, viz. 
19th of December, 1702, petition the Houſe of Lords (by way of Appea «© Whethe : ; 
from the ſaid Ode, of the Court of Exchequer, and prayed to have that 6 7 F "> mg 4 eee o Jah, 2 bes 
Order diſcharged, and the Record taken off the File. IE e the perfe@, unaltered, exact, and entire & NN exe, — 
In which Petition the Lord Marton complained, That the ſaid Record _ 46 i ache. Coure of bone. in _ 
was- impoſed on the Court (by contrivance between the ſaid Mr. Squire | - « of King James the Firſt :” b 7 2 N ixteenth Year 


and Mr. Thomſon, a ſworn Clerk in the Court of Exchequer), and therefore 


rayed, they the ſaid Mr. Squire and Mr. Thomſon might anſwer the faid | And Ordered, That in the ſaid Action the ſaid Robert Cenis, 
f 7 (A he called an Appeal); and accordingly they were ordered | Plaintiff, and take the Proof of the ſaid Iflue — r 
o anſwer the ſame. N | 2 Lord Wharton, Defendant, and that the Skins of P 

Jan. 7, 1702. Mr. Squire and Mr, Thomſon petitioned the Houſe of | Copy thereof, ſhould not 4 given in n 
Lords, ſetting forth, That no Suit was ever depending in the Court of until the ſaid Trial was over; and that the ſaid Skins of Parchment (bein 
Exchequer between the Lord Wharton, and the ſaid Mr. Squire and Mr. | upon the File by Virtue of the ſaid Order of the Fifteenth of uly) ſhoul 
Thomſon ; and that therefore the Lord M harton's ſaid Petition was not an | not be allowed as any Evidence on the ſaid Trial for the P Ain tif * 
Appeal, but an original Complaint againſt them for a Crime of a high Na- | that, after the ſaid Trial, the Verdict given -therein ſhould be certifes 
ture, for which they ought to be left to be tried by the uſual Courſe of and returned by the Court of Common Plas into the Houſe of P : 
the Laws of the Land; and prayed their Lordſhips to diſmiſs the Lord Mr. Squire did not decline the Trial of the Iſſue ws directed; 
3 Petition, and to diſcharge their Order, by which they the ſaid being conſcious of any ill Practices by himſelf, or any others, or for * 

r. Squire and Mr. Thomſon were obliged to anſwer the ſame. he was not able to produce ſufficient Evidence to prove that the ſaid Re- 

Jan. 21, 1702. The Lord Wharton put in his Anſwer to their Petition, cord is perfect, unaltered, exact and entire, as firſt filed in the Court of 
inſiſting on his Appeal as r ular, Nee e. that there was a Suit Exchequer, in the Sixteenth Year of Kin James the Firſt, (tho) M 
in Chancery, 272 * ſaid Ge wad MR {among others) N ot por 
concerning the Lead- ines in Queſtion, and that the order made in ;,, the aid Kation. to ut the Validity of the 1whole R 
this Caſe (tho' in the Court of Exchequer N the Suit in Chancery; | aud * hin 1 #4 the Proof 3 , al A e 
uh, then obtained an Order to hear one Counſel on each Side the very | 51 Conſent, or the Conſent of others, who are more immediately concerned in 
next Day. | Ws : the Preſervation of the ſaid Record) there being better P 1 
| Jan. 22, 1702. Counſe] were heard, and their Lordſhips were pleaſed | find 9 2 IM teu 110 the > awry *, be rap Fore. faid — 

on Debate) to diſmiſs the Petition of the ſaid Mr. Squire and Mr, Thom- | than for any one of > moſt Authentick Records ; af oh _ 

en, and to order them to anſwer the Lord M harton's Petition (or Appeal) | gf V min/ter (as is verily believed). For e 
on Monday then next following. Againſt which A ſeveral of I. In a Decree of the Court of Rxrke 1 EBT 
the Lords entered their Diſſent (or Proteſt), and gave Rea , > non 0Ge Wine: 
ſo doing in the Words following; viz. referred to, as then on Record in the Court of Exchequer. 

Fir, We conceive that by this we aſſume a Juriſdiction in an II. The ſaid Record is entered and inrolled Verbatim, in the Book of 

se original Cauſe for theſe Reaſons : | Inrollmeats of Surveys, &c. kept in a publick Office at We/tmin/ter, be- 


1/, „ Becauſe there has been no Suit between the Parties in the Ex- longing to the Auditor for Yerkfbire, and the ſaid Entry is near as old as 


« cheguer; and conſequently this Petition cannot be called an al the ſai Record. | 
cc — that Court. N III. The ſaid Record, and particularly the Boundaries of the Honour 


A ; 3 of Richmond, and Lordſhip of Middleham,' (about which only the Dil- 
„ eee was $ Suit in-the Sort nee the | putes are between the Lord J//harton, and ide fad Me. Buthw}t, and the 
9 1 dim (at leaſt) it muſt be an *. inal C - al anc | other Defendants) are fairly entered, and remain on Record, in an old 
there i | **. 8 * Book, kept amongſt the Records of the City of London and the ſame 
34h, Tho' all had been Parties in the Chancery, yet it never was | Entry there appears to be made in the Year 1628. e 
cc heard that an Appeal lay from one Court that had no Suit depend- IV. Divers ancient Office Copies (and other Copies) of the ſaid Re- 
« ing in it, becaule there was a Suit depending in another Court. cord, and particularly of the Boundaries of the ſaid Honour of Richmond, 
| os OY _ n 7 | and Lordſhip of Middlebam, have been taken. and the ſ. ined 
Secondly, c Becauſe ne Court can take any Cognizance of a Cauſe in with the ſaid Record, when on its proper File 8 the Court of Bxche- 


® Note.—The Record is a Survey and Boundary of the Honour of Richmond, and Lordſhip of Middl:bam, which togeth 1 . | 
than One Hundred 9 whereas the Boundaries conteſted hy the Lord Ihrton aud Mr. Batbard g 2 3 n 1 e 
| * REY 


I Barons of the Court of Exchequer to juſtify their own Order; and there. 
Te CASE of CHARLES BaTHuvRsT, E. Petitioner. To the Honour- fore prayed their Lordſhips would not proceed further againſt him, till 


Squire could not but think that it was a great ardfhip to make bini Plaintiff 


ons for their | teenth Year of King 2 the Firſt, the ſaid Record is recited and | 


try the Iſſue as directed. 


| „„ ro 
(177) 1103 | 
guer, and.certifict to be true Copies. All which ſaid Entries and Copies 
do exactly agree with the ſaid Record, now on its proper File. And 
orcover, there ate many other Inftances, Evidences, and Proots of the 
Truth, Validity, and Entireneſs of the hid Record. Neſs 
But Mr. Squire being apprehenſive that the Houſe of Peers, in mak- 
ing the ſaid Order of the Twelfth of February, 1702, had aſſumed a 
Juriſdiction in an Original Cauſe, could not (as he believed) comply 
with that Order, without doing Injury to the Rights and Privileges of 
the Commons of England; and, for that Reaſon, did not think fit to 
Nev. 9, 4502. Note, That at the firſt Trial at the Queen's-Berch Bar 


in Evidence) the Verdict, upon full Evidence, was given and found for 
the ſaid Mr. Bathurft, Mr. Squire, and the other Defendants ; yet the 


| Court of Chancery (as is uſual where a Right of Inheritance is to be 


bound) afterwards directed a ſecond Trial to the fame End as the 
former, which came on at the Queen's Bench Bar in Aicbacimat Term 
laſt, Nov. 23, 1703 7 e 2” OT =" 

That at the laſt-inentioned Trial, the Countel for the Plaintiff, the 
Lord bar tan, inſiſted that the ſaid Mr. Bathur/t, and the other Defen- 
dants, could not give in Evidence the ſaid Inquiſition and Survey, 
(tho* on Record in the Court of Exchequer) nor any Cab thereof, by 
reaſon the ſaid Mr. Squire had not tried the Iflue directed by the Houſe 
of Peers, the faid Twelfth of February, 1902. . 

That by reaſon of the Premiſſes the ſaid Mr, Bathur/t, and the other 
Defendants, were deprived of that ſo neceſſary a Part of their Evidence, 
for the Support of their Title to the Matters in queſtion at the ſaid laſt- 
mention'd ' rial, and fo 77 for that Reaſon alone) loſt their Cauſe, 
which otherwiſe they could not have done; for that the ſaid Record 
(back'd with the concurring Teſtimonies of ſo many ancient and credi- 


| ble Witneſles, produced on the ſaid Defendant's Behalf) muſt neceſſa- 


rily have convinced the Jury (as ſome of them have ſince own'd and 
declared), that the Boundarics of the Manours of Helaugh in Swaledale, 
and of Arkizgartbdale, are as the ſaid Record mentions them to be, and 
conſequently, the Iſſue and Verdict muſt have been found for the ſaid 
Mr. Bathurft, and the other Defendants, 


Sabbati 22 die Fanuarit, 173. 

Mr. Tard reported, That the Members appointed to ſearch the Jour- 
nals of the Houſe of Peers, and Offices of the Court of Exchequer, as 
to their Proceedings touching the Matters. mentioned in the Petition of 
Charles Bathurſt, Ela. preſented to the Houſe on Thurſday laſt, had 
ſearched the . — and Offices accordingly, and he read in his Place 
what they found therein, and afterwards deliver'd the ſame in at the 
Table, where the ſame was read; 1 5 

Ordered, That the Conſideration of the ſaid Report be referr'd to che 
Committee of the whole Houſe, to whom the Conſideration of the Re— 
port made Yeſterday, relating to the Caſe of Abby and JYbite, is referr'd, 


Ordered, That the ſame Members do ſearch the Offices of the Court 


of Chancery, for the Bills and Anſwers, and Order on Hearing, made in 
the ſaid Court, between the Lord harten, and the faid Mr, Pathurf 
and others, and report the ſame to this Houſe. 


| Martis 25 die Fanuarii, 1703. 13 
Mr. Benſon reported, That the Members appointed to ſearch the 
Ofices of the Court of Chancery for the Bills and Anſwers, and Order, 
on Hearing, made in the ſaid Court, between the Lord //harion and 
Mr. Bathur/t, had ſearch'd the ſame accordingly, and had Copies of the 
Bills and Anſwers, and Order on Hearing, which he preſented to the 
Houſe, and the Titles thereof were read: And alſo touching their Lord- 


of the Iſſue directed out of Chancery, (when the ſaid Record was given 


oy Thy 4 * TE 12 ; y 3 1 61 : . T) 4% 5 hs 
FN. athaniel Denew, Gent. &c. 


ö 


(78) 
ſhips Proceedings in the Matter mention'd in the Petition of Mr. Bathur/t, 
in which Caſe it was alledged, their Lordſhips had taken upon them an 
vriginal Juriſdiction, in controuling an Order made by the Court of 
Exchequer, for the filing of a Record that had been ſeveral Yezrs in Mr. 
Grange's Chamber in 15 Temple. | 

Ordered, That the Conſideration of the ſaid Copies be referr'd to the 
Committee of the whole Houſe, to whom the Report, with relation to 
the Petition of the ſaid Mr. Bath, is referr'd. 

he 9 3 27 die Fanuarii, 1. 3. | | 

The Order of the Day being read, for the HGuſe to reſolve itſelf into 

a Committee of the br Houſe, to conſider further of the Report of 
the Journal of the Houſe of Lords, and alſo of the Petition of Charles 
Bathurſt, Eſq. referr'd to the Committee: | 

Ordered, 2 * | of 
That the Serjeant do go with his Mace in Mefminſter-Mall, and 
Courts there, and Court of Requeſts, and Places adjacent, and ſum-. 
mons the Members there to attend the Service of the Houle. 
And he went accordingly; and being returned; 

The Houſe (according to Order) reſolved itſelf into the ſaid Commit- 
tee of the whole Houſe, and after ſome Time ſpent therein, Mr. Speater 
reſumed the Chair, and Mr. Freeman reported from the ſaid Committee, 
That they had come to ſome Reſolutions, which they had directed him 
to report, when the Houſe will pleaſe to reccive the ſame, 

Ordered, Das ; 
That the Report be made To-morrow Morning. 
| | Veneris 28 die Jannarii, 170 3 | 
Mr. Freeman (according to Order) reported from the Committee of 
the whole Houſe, to whom it was referred to conſider of the Report of 
the Journal of the Houſe of Lords, and the Petition of Charles Bathurſi, 
Eſq. the Reſolutions which they had directed him to report to the Houſe, 
which he read in his Place, and afterwards deliver'd in at the Table, 
where the ſame were read, and (with ſome Amendments to the firſt of 
them) agreed unto by the Houſe; and are as follow: 
Rejelved, of | PRs | 
That the Houſe of Lords taking Cognizance of, and proceeding upon 
the Petition of Thomas Lord ///harton, complaining of an Order of the 
Court of Exchequer, bearing Date the fifteenth Day of July, One thou» 
ſand ſeven hundred-and one, for filing the Record of a Survey of the 
Honour of Richmond, and Lordſhip of Middltham, in the County of 
York, is without Precedent, and unwarrantable, and tends to the ſub- 
jecting the Rights and Properties of all the Commons of England to an 


illegal and arbitrary Power, 


Reſolved, „„ 5 5 

That it is the undoubted Right of all the Subjects of Fn-!ant, to 
make ſuch Uſe of the ſaid Record as they might by Law have done be- 
fore the ſaid Proceedings of the Houſe of Lords. 

After this, The Houſe of Lords took into Conſideration the Proc: od- 
ings of the Houſe of Commons, and made the following Reſolution : 
| Die Lune 27 Mariii, 1104. 

It is Reſolved and Declared by the Lords Spiritual and Temporal in 
Parliament Aſſembled, That the Houſe of Commons taking upon them 
by their Votes to condemn a Judgment of the Houſe of Lords, given 
in a Cazſe depending before this Houſe in the laſt Seſſion of Parliament, 
upon the Petition of Themas Lord Myparton, and to declare what the Law 
is, in Contradiction to the Proceedings of the Houſe of Lords, is with- 
out Precedent, unwarrantable, and an Uſurpation of a Judicature, to 
which they have no Sort of a Pretence *. ; 

| Matth. Folnſon, 


Cler' Parliamentor'. 


1 # e « 
» þ 1 1 > © . 
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LIII. 7he Trial of Nathaniel Denew, Gent. John Merriam, Gent. and Richard Britton, Gent. at 
the Queen's-Bench Bar, for an Aſſault and Conſpiracy, with an Intent to Wound and Beat, &c. 
William Colepeper, E/g. before the Lord Chief- Juſtice Holt, Feb. 14, 1703-4. 


[ Publiſhed ( from the Trial taken in ShortsHand ) by Mr. Colepepet:] 


The QUEEN 
| AGAINST 
DENE MV, and others, Defendants; 

Tried at the Queen's-Bench, before the Lord Chief. Fuftice Holt, Feb. 14, 
£7034+ 
\ FT ER Proclamation made for Silence, the Jury was Sworn 


Plaintiff, 


whoſe Names are as follow: 


Richard Bealing, Richard Daviſn, 
Themas Dodd, Simon Smith, 
John Mills, Edward Bennet, 


Robert Rogers, 
John Norton, 
John Wiſeman, 


Andrew Cook, | 


ohn Henly, 
ohn Cleaver. 


Proclamation was made for all concerned in the Trial to appeat. 
Then the Record was read as follows : | 


Midd' fi. T1 E FJurers for our Sovereign Lady the Queen preſent, That 


| 


: Nathaniel Denew, —_ the Pariſh of St. Clement Danes, 
in the County aforeſaid, Gent. John Merriam, late of that Pariſh, in the 


ſaid County, Gent. and Richard Britton, late of the ſame Pariſb, in the ſame, 
County, Gent. being Fighters, Swordſmen, and Diſturbers of the Peace, and 
ſkilſui and verſed in fighting Duels, on the 21f1 Day of Auguſt, in the ſe- 
cond Year of the Reign Z 4 our Sovereign Lady Anne, by the Grace of God, of 
England, Scotland, France, and Ireland, Ducen, Defender of the Faith, 
&c. did, in the Pariſh of Clement Danes, in the ſaid County of Midd', 
unlawfully, clandeſtinely, deviliſbly, wickedly, and malitioufly, under Pre- 
tence of Diſcord, Strife, and Contention between Sir George Rook, Kut. + 
One of Her Majeſty's Moft Honourable Privy-Council, and William Cole- 


peper, £/q. then and before mav'd, had, and being, conſult, mathinate, pro- 


poſe, and intend, and did among themſelves, and others te the Furars 


unknown, confederate and conſpire, and each of them did machiuate, 
propoſe, and intend to beat, wound, and evilly treat the ſaid William Cole— 
peper, and him the faid William Colepeper, either Ly Duel or Aſ/:ſſmation, 


felonioufly and maliciouſiy to kill and murder : And that afterwards, that is to 
an, on the 2 . of Auguſt, in the Year aforeſaid, about the Hour of Ten in 


the Ferenoon of the ſame Day, in the Pariſh and County aforiſaid; the faid 
William Colepeper being in the Peace of God and the Queen, came the ſaid 
Nathanicl Denew, with Forgg and Arms, and lying in wait of his Malice 
fere-thought, and Aſſault premeditated, then and there offered hiniſelſ to fight a 
mortal Duel, in Behalf (as he ſaid) of the ſaid Sir George Rook, arainſt the 


ſaid William Colepeper ; and with threatening, ſpiteful, and anprobisus Word! 


Die Lune 27 Martii, 1204. It is Ordered by the Lords Spiritual and Temporal in Parliament Aſſembled, That the Reſolution and Declaration made this Day, ak 
reſpect to the Votes of the Houſe of Commons, ip relation to the Judgment of this Houle, given upon the Petition of Thomas Lord H'harton, the laſt Seflion of Pailiament, 


ſhall be forthwith Printed and Publiſhed. 


Matth. Johnſon, Cle” Purliamento:?, 


Ty - 7 ny a — . . . . % . , ” : 
TV hen Mr. Colepeper ſtood for Knight of the Shire for Kent, Sir George Rook vigorouſly oppos'd him, and wrote Letters to ſome of the Frecholders of that County, im- 
porting, : hat he hoped they would not give their Votes for a Man who had carried up a Petition (Mr. Colepeper being one of the Kenti/h Petitioners) that had been 
Loom 9 VIII., inſolent, and ſeditious, by an Eg, Parliament.“ This was the firſt Occation of the Quarrel between them. 
ol. ; | 
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Duel; and that uf e, that in to f 


— 


Gentleman of 


. Merriam, an the ſame 22d bf f | oth of 
Sat, with . Farce and Arins, with. Malite 2 Hing in Wait, | w 
| cil, there was a Gen 

one Colonel Seymour -* I having Buſineſs there, and there 


(179) _ 


than and there daringly, wicledy, maliciouſy..and vehemently urged, 'proveted, 
Flirred up the Jaid William Colepeper to fight with him the ſaid mortal 


| an ib 22d Day of the ſaid' Moth 
of Auguſt, in the 8 about Nine a-Clith in the Morning, in the 

ariſh aforeſaid, the ſaid William Colepeper beng inthe Peace. of Ged and 
the Queen, then tame the ſaid Richard Britton, with Force and Arms, Malice 
fore-thought, and Aſſault premeditated; and thin and there offered 3 L 
vr a mortal Duel, in Behalf (as be faid): of | the ſaid Sir George Rook 3 


* 


and with threatehing Hords, Willie maliciouſſy, avid vebementh | 


urged, proveked, and ſtirred up the faid William Colepeper to fight "with 
him 9. mortal, Duel und , that. the {aid Nathaniel „ 7 and John 
| F Auguſt, in the Year, and in the Pariſh afore- 


and premeditated Murder, i aſſaulted. him the . ſaid William Colepeper ; and 
por rn Swords ſharp . and a their Strength ply and 
long contended, to wound, Kill, and murder: him: And unleſ the ſaid William 
had firenuauſly and with: Courage defended himpalf, and had. 
2 by ſeveral of Her 17 8. ubjaf?s, at that Time interpoſing vcen 
them, they, the ſaid Nathaniel Denew and John Merriam, had then and there 
elonioufly, voluntarily, and. maliciouſly killed, and murdered him; and that the 
ſaid Nathaniel Dene, John Merriam, and Robert Britton, committed other 


Encrmities to the ſaid William Colepeper, to the grievaus Damage of the 


aid William Cole r, the Danger of Blaodſbed and Murder, to the great j 
5 e Sr Garg Ae ;, 


Scandal and N of the ſaid Sir George. 
moſt: Honourable Priuy Council e in Contempt of. the Queen an 
Latus, to the evil Example FA all others in the like Caſi offending, and again! 
the Peace of the ſaid Queen, J er Grawn and Dignity, 


. After which Mr. Serjeant Darnell began, and opened for the Queen, 
Serj. Darnell, If "ou Lordſhip OG I am Counſel in this Cauſe for 


the Queen, and, my Lord, it is an Indictment that is brought againſt the | 


Defendants; it is for a very great Inſolence and Aſſault, in ſetting upon 
Mr. Colepeper, and Walen g to take away his Life; and truly, my Lord, 
it is a very extravagant Treſpaſs as I have met with. The Gentlemen 
pretend to ſhelter their ill 7 — againſt Mr. Colepeper under the Name 
of à very great and worthy Perſon, Sir George Rook ; they pretended they 
came upon his Account to quarrel with Mr. C er, truly for him they 
would quarrel with Mr. Calepeper. My Lord, Mr, Colepeper told them, 
that if Sir George Root had taken any thing ill of him, he knew he was a 
ntle ality and Worth, and would acquaint him with it him- 
ſelf, or he woul ſpeak with Sir orgs Rook about it. The Gentleman 


that came to him was a kind of Maſter of Defence, and pon all Oc- 


caſions hath his Sword ready at any Man's Service; one would wonder at 
his coming fo roughly upon. a groundleſs Miſtake, for he had nothing 
againſt Mr. Colepeper.; and, 8 Lord, the Gentleman with ſome ſurly 
Language left him; and my Client was jealous truly what might be the 
Event of this kind of Proceeding. Tho Mr. Colepeper is known to be 
a Man that will nat be afraid of any Man of Honour whatſoever ; and 
that they have had ſufficient Experience of upon Occaſion. My Lord, 
upon that, Mr. Colepeper thought it proper however to enquire a little 
into this Matter, and went to wait upon Sir George Root, and know if 
there was any thing real in it, that he had Occaſion to take ill from him; 
but he could not imagine any i but the groundleſs Pretence theſe 
Gentlemen had. One of them told him at Vindſor, Mr. Colepeper aſked 
how Sir George Rook did, or where he was ? A Queſtion which any Man 
might aſk without any Offence certainly in the World ; this they did pre- 
tend to alledge againſt him; the Manner of the Queſtion, that was the 
Thing was taken Notice of, as if a Man ſhould ſay, How does ſuch a 
Man do? And he could not ſpeak this without an Affront, it is very ex- 
traordinary indeed ! But Mr. Colepeper had great Reaſon to believe there 
was a Deſign upon him; and he found, that there were two or three 
Perſons that are Gentlemen, that do make uſe of their Swords upon Oc- 
caſion ; and they are now Defendants in this Cauſe; and, my Lord, Mr. 
Colepeper finding himſelf beſet very plainly, and having Notice by ſeveral 
Letters from his Relations, that there were ſeveral People, that were this 
Gentleman's Acquaintance, that were hunting after him, he began then 
to look about him, as every prudent Man would do; every prudent Man, 
though never ſo brave, will take Care not to be murdered ; and, my 
Lord, upon this he did, I think, walking along the Street, meet with this 
fame Mr. Denew, wha began to be rough with him: Mr. Denew, ſays 
Mr. Celepeper, you know you are a Man that is known to be ſkilful at 
your Weapons, and if you are reſolved to fight, pray lay aſide your Cane; 
ſays he, and if you will run me through, as you talk, pray lay aſide your 
Cane, No, ſays he, and takes his Cane, and was going to ſtrike Mr, 
Colipeper; with that Mr. Colepeper thought it time to draw, and Mr. Denew 
he drew, and they had about half a Score Paſſes at one another; and this 
Gentleman of Defence had not at leaſt more Skill, or more Courage than 
Mr. Colepeper, but he thought fit to throw down his Sword, and rub off 
in the Crowd; and Mr. Merriam was with him; and for an honourable 
Retreat, ſays he, Mr. Colepeper muſt have Care how he manages his 
Tongue, how he talks; this he would pretend to the Mob as a Reafon 
of his ſetting upon Mr. Colepeper. My Lord, we ſhall ſhew to your Lord- 
ſhip, at ſeveral times theſe Perſons have deſign'd and endeavour'd to ſet 
upon Mr. Celepeper, they had pretended to challenge him upon their own 
Account; at firſt it was upon the Account of Sir George Rook, as they 
pretended ; then, my Lord, they came to him again: I have ſpoken, 
ſays Mr, Co{epeper, to Sir George Rook, and you have nothing to do to 
meddle in this Matter. How ! ſays Denew, the Affront is to me: To 
you! ſays Mr. Colepeper, How's that? Why you talked, ſays he, too loud 
for me. This Man of Courage, if a Man does not talk to pleaſe him, he 
is angry at the Talk, and will fight him, and Merriam was upon the ſame 
Terms; and if Sir George Root was ſatisfied, yet however they muſt have 
Satisfaction; and there were twenty more of them that were Friends and 


Dependents upon Sir George Root, that had that Eſteem of him, that 
Sir Jacob Banks was indicted for this at the Quarter - Seſſions in Ber hire. See Modern Caſes argued and adjudged in the Court of RQueen”s-Bench, in the 2d and 30 Years of 
| do 


Neeꝝ Anne, Page 245, where the Caſe is at large reported. 
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| juſt now, he could give me a 
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they would mae him know himſelf; and he muſt fight them all, or l 
inſulted. My Lord, this has been the Behaviour theſe Men, and y 
Client is forced to mae this Matter public, and hath made a Proſe 
oution agaĩuſt them 3 and no Man as ſtout as Hercules will ſuffer him 
to be murdered, or ſet upon by Men. My Lord, we will mate 
but this to be aur Cafe, and doubt not but the Gentlemen of the Jun 
will do us Right. nn,, 4; 5 5 
Lb * 8 18. In. Colepeper « © Ti by T8 Te Te: 
Cum. Queen. Pray, Sir, will you give my Lord and the Jury an Ac. 
latter; and of theſe Gentlemen the Defendants, M:. 
Denews Merriam, and Britten hg 
| Mr. Colepeper. »My Lord, upon the 1ith of July laſt, think it Was, 


1 * 
o 


- 


was attending at #7 4 having Buſineſs before the Queen and her Coun. 
eman, 


who I underſtand is fince gone to America, 
ing an Expre( 
come from the Fleet, I inoffenſiyely aſked where Sir George Neolt was, ang 
how he did ? He could not tell; but, ſays he, here was Sir Jacob Bany, 
icular Account: No, I told him, I aſtes 
on a publick Account, and I was not deſirous particularly to know; ſo 
away I went. About an Hour afterwards, coming back to the ſame Place 
again, Sir Facob Banks comes behind me, and pulls me round about by th: 

cevVe, WS i wer 1 

—5 eee was this?: po 0 
0 - This was in the Beginning of . 

L. C. J. Who did ſo? | ee r 13 7 8 Nek 
Mr. Colep. Sir Jateb Banks, my Lord. 

Coun. Queen. Begin with Mr. Den. mt 2 

Mr. Colep. If you pleaſe, ' my Lord, to let me, 1'11 deal fairly with the 
Court and Fury and rip the whole Matter up. | 

L. C. J. Go on, if * pleaſe, Sir; what ſaid Sit Jabn Banks ? 

Mr. Colep. Says he, I muſt ſpeak with you. I diſpatched my Buſine(, 
with the Door-keeper, and went to him, and aſked his Buſineſs with me. 
Says he, What do you ſay of Sir George Root? Said I to him again, No- 
thing at all. Says he, You have been talking of Sir George Roo#'s be- 
ing at the Bath, and drew his Finger croſs my Noſe ; I drew my Finger 
croſs his Noſe, in the ſame manner, and he ſtruck me with his Cane. 1 
applied myſelf in a few Days after to the Duke of Devonſbire, who is Lord 
Steward of the Queen's Houſhold : He gave an Account of it to the 
Queen ; and I was told the Queen, had ordered a Proſecution againſt Sir 
Jacob Banks for this Offence®. After this, on the 21ſt Day of Auguſt, 
near Temple-Bar, Mr. Denew and Mr. Merriam came to me in the Toy- 
Shop by the Temple. : Fs 

Coun, Queen. Conſider about what Time of the Day was this? 

Mr. Colep. About q or 10 o'Clock. 

Coun. What Day? "Ip | 

Mr. Colep. The 21ſt of Auguſt, Mr. Denew comes cloſe up to me, 
and whiſpers me; _ he, I detire to ſpeak with you, I was going with 
Mr. Denew into the [nner-Timple Lane; and as I went out of the Shop, 
Mr, Merriam gave me a wiſhful Look, and ſays nothing, but goes his 
way into the Rainbow Coffee-houſe. Says Mr. Denew, 3 a Meſſage 
for you from Sir George Rook. Pray, Sir, ſaid I, what is it? Sir George 
Root, ſays he, is informed that you take a Freedom with his Name, and 
demands of you a Gentleman-like Satisfaction. Pray, Sir, ſaid I, who 
are you? for tho' he is my Countryman, and I had ſeen him, I did not 
recollect who he was. Says he, My Name is Denew. I then recolleQed 
his Perſon and Character. Said I, Mr. Denew, my Circumſtances are 
very particular; I ſhall wait upon Sir George Rook : I have been adviſed to 
queſtion him; but private Revenge is not much my Principle; and I think 
I have the Advantage of Sir George Rook in the Fighting 3 Says Mr. 
Denew, Sir George has Friends, and there will be a Way found out fot 
that. I from thence immediately imagined (and by the ſeveral Letters my 
Mother ſent to me out of the Country, of Mr. 


beſet. My Lord, I defired Mr. Denew to call at 11. Sir, Said I, if you 
pleaſe to come to me at 11 of the Clock to my Chamber in the Temple, I 
will then give you a farther Anſwer. At 11 o'Clock Mr. Denew came; 
it ſtruck 11 juſt as he came up Stairs: He then told me, I had diſap- 
pointed Sir George Rook, and gave me ſeveral Reflections, which I paſſed 
over, apprehending his Deſign. Mr. Denew inſiſted that I ſhould go 
down preſently to Sir Gearge Rook: I ſaid I would wait upon him at 
5 o' Clock, and did not doubt but I ſhould ſatisfy him, for I had not 
injured him : But Mr. Denew was not ſatisfied with that Anſwer, and 
would quarrel with me if I would not engage to go at 1 o'Clock: Sol 
did ; but it was on condition that Mr. Denew ſhould not be there. Said 


I, Mr. Denew, my Buſineſs is with Sir George Rook, and my Friends | 


are out of Town; my Buſineſs is with Sir George Rook only, and not with 
you: So he agreed not to be there; but afterwards at parting, ſaid he un- 
awares, pray don't diſappoint us. Now Mr. Denew having before told 
me there would be a way found out for that, and that Sir George Rook had 
Friends, and I thinking on my Mother's Letters out of the Country, con- 
cluded that I ſhould not have fiir Play; for theſe Reaſons, inſtead of go- 
ing to Sir George Rook, I wrote a civil Letter to him, of which I have a 
Copy in my Pocket, the Subſtance of which was, That I never injured 
him at Vindſer, and that I would wait upon him at 5 o'clock : And 1 
ordered my Man, Be ſure, ſaid I, do you take Notice whether Mr. 
Denew be there, and what other Gentlemen are there; becauſe, as I ſaid 
before, I did apprehend myſelf to be beſet, My Lord. My Man 
s with this Letter, and brings me Word that he had ſeen Sir George 
cok, that he had delivered the Letter, and that he had ſent Word, 
That if I did not come to him by 5 o'Clock, he would immediately 
ſend after me: At the ſame Time my Man ſaw Mr. Derew there, 
and ſome others. My Lord, ſeeing I was uſed in this manner, I 
endeavoured to ſeek for Friends to go down, becauſe I was loth 
to go naked to Sir George Roof's. 10 this Purpoſe I went about, 


TRY . natchbulPs, Sir George | 
Keol's Friend, coming often, and ſending to enquire after me) that I was 
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tin There my Siſter Steed: ſent me Word by this very 
"ere: that Mr: Denew Des Fi back to my Lodgings: [wok that 
Decafion to £0 to Sir George Nool's Houſe ; the Time appointed was five 


Whether Sir George Rook was within ? The Servant anſwered ime, 
8 in ſuch a c that Ir was within : Said I, Sir 
George Rock is within: Says he, He is either within, or hard by: Said T, 
Teli him that I am here. The Servant went immediately from me, and 
in my Eye be went to no Houſe; 1 kept my Eye upon him, 1 think he 
ſpoke to no Creature; but be returned, and ſaid, Sir George Rost was not 
at home. This farther convinced me, and I ordered my Man to look for 
bim; ſaid I, Lock in that Room for Sir George Rook; he did fo, and he 
| was not there; than I ordered him to look up Stairs. 

L. GJ. Where was this? . e | 
Mr. C!ep. My Lord; in Sir George Rook's Houſe. After T ſaw he was 
not to be found there, I took my Coach and went to St. James's; I diſ- 
charged my Coach, and went crofs the Park, and from thence, by Water, 
to wy Lodgings; and when I came in, my Siſter told me, Mr. Britton 
had horn to fee for me. | 8 | 
T. C. J. Did you nat ſee Sir George Rook at that time? 
Mr. Colep. No, my Lord. * | 
Z. C. J. Did you ſee Mr. Denew there? iy 
Mr. Celep. No, my Lord; for Mr. Dinetg was gone to my Toogagd 
the mean time, and I took that time to go to Sir George Reot's ; My Baſi- 
| neſs was to miſs Mr. Denew, and to ſpeak with Sir George Rook. 


; L. C J. What Time of the Day? 
ich the Mr. Colep. At 5 o'Clock, my Lord, the Time appointed, or a little 
| after. My Lord, my Siſter told me when I came home, that Mr. Britton 
had been there to enquire for me, and Mr. Denew too, and ordered her 
juſineſe to ſend for him to a Coffee -Houſe; ſo accordingly ſhe ſent, and he was 
ith me. ne. About ro O'Clock at Night in came Mr. Denew again: Sir, ſaid 
ly No- he, I deſire to ſpeak with you: Sir, ſaid I, I have no Rufineſs with you; 
s be⸗ I ſhall receive no more Meſſages from Sir George Rook hy you, nor ſend 
Finger any more Meſſages to Sir George Rook by da I faid farther, 1 had been at 
ne. [ Sir George Rook's Houſe, and] believed he was denied; but, ſaid I, I will 
is Lord be there again to-morrow : But, ſays Mr. Denew, we will end it ourſelves 
to the below: I have a Friend, ſays he, below, and I fee you have a Friend with 
ſt Sir you, and we will end it. My Lord, this was about 10 O'Clock at Night. 
Auguſt, L. C. J. Who was with you? 


Toy. Mr. Colep. My Siſter Stecd, one Mr. Cumin, and Mrs. Harlackenden. 
Mr. Denew, ſaid I, my Buſineſs is not with you, but with Sir George 
| Rook : Says he, That ſhall not ſerve your turn: Says I, I hear you: Sir, 
ſays he, By God, I will have you out: Said I, I hear you: B God, 
ſays he, I will haye you, if you are to be had above Ground. He then 
went away that time. The next Day, were, Fears. I was dreſſed almoſt 
as ſoon as it was Light, and about 6 in the Morning I was at Sir George 
Rool's Houſe. I ſtaid near an Hour; about 7 he came down to me: I 
vent into his Cloſet with him: Sir George Root took Notice of this Chal- 
lenge he had ſent by Mr. Denew, and renewed it himſelf, Said I, Are 

ou reſolved to fight with me, right or wrong? He faid he was ſatis ied 
in the Wrong that was done him, and ſeveral others had injured him by 
making Reflections on him; but he would ſee if he could find them out, 
and deſtroy all his Enemies. Sir, ſaid I, I have not injured you: the Terms 
are not 
the Halter about my Neck : Therefore, ſaid I, Sir, if you preſs this un- 
juſt Quarrel, you are —_— to make the Terms of it equal. Said he, I 
am going to Holland, and I will accept of your Satisfaction upon the Coaſt 
of Holland : Said I, if you inſiſt uppn it, I will wait upon ou into Hol- 
land; you ſhall keep the Matter ſecret between us, and let me haye no 


Witneſſes againſt me ; but ſend a Servant or Porter to me, and I will im- 

diately come to you, and the Matter ſhall be concerted betwixt our- 
elyes in private. I then went home; and after I had been at home about 
half an hour, Mr, Britton came in: There were with me in the Room 
my Siſter Steed, Mrs. Harlackenden, and Mr. Bently. Mr. Britton deſired 
the Company to withdraw, for he wanted to ſpeak with me; accordingly 
they withdrew : Says he, Mr. Colepeper, I come to you out of Friend- 
ſhip; you are a Gentleman of Quality, and Sir George Rook hath 
thought fit to proceed with you as ſuch, and hath ſent you a Challenge: 
Said he, I was with him Yeſterday, and there, ſays he, we conſulted 
together how to proceed with you; and, ſays he, here is an Affi- 
davit of Colonel Seymour's: I read the Aſſidavit; it is pretty long; but 
to the beſt of my Memary it amounts to this, That I aſked where Sir 
George Rook was, and how he did, abruptly, and in an odd manner. Now 
Mr. Britton having delivered me this Meſſage, ſays he, Mr. . 1 4 
here is a Paper which Sir George Rook will be ſatisfied with if you will ſign 
it: He read the Paper to me, and ſhewed it to me to read: I ſhall know 
it again when J ſee it; it was to this purpoſe, That I had never ſpoke 
amiſs of Sir George Rook at Court, or at any Place whatſoever, or to Sir 
Jacob Banks, or any Perſon whatſoever ; that if I had ſaid any thing that 
could be taken as a Reflection by him or his Friends, I was heartily to 
aſk his Pardon. Said I, This Paper is a moſt unworthy Thing, and I will 
loſe the laſt Drop of my Blood before I will ſign it. If you do not, ſaid 
Britton to me, there are twenty of us; the Quarrel is in its own Nature 
a publick Quarrel : Sir George Rook is the Flower of Kent ; he gets Offices 
and Preferments for his Friends; and there are above twenty of us will 
ſtand and fall with him; and I will ftand by him for one, and I have a 
Friend or two hard by; if you will not ſign this Paper, come out. Said I, 
Mr. Britton, you tell me this now, but have you ſeen Sir George Rook To- 
day? Says he, I know his Mind better than you. My Lord, he then 
tendered me the Paper again, and told me it was the laſt time that I ſhould 
have that Favour . and ſaid, If you will not ſign it, you will be 
inſulted. Said I, I will ſooner die than ſign it; I will defend myſelf. 


with him: No, ſaid I, the Villain hath challenged me. I then went to 
Mr. Bently, and told him, in confidence of Secrecy, which he promiſed, 
that Sir George Rook and I had agreed to meet upon the Coaſt of Holland. 
Pray, Sir, ſaid I, £0 along with me in the Street, for they go in Cluſters, 


Clock, and it was but a little turned of that Time when I went. 1 


| 


| 


ual ; you fight with your Pardon in your Pocket, I fight with | 


more Meſſages from other Gentlemen, who, in caſe of Accident, may be 


With that he goes out at the Door: Says my Siſter, Fray go to the Door 


i 
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bo the geprns Coſſes- Eouſe in the Pall-Mall, and wo Taw's Colfee-Houſe ; 
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Kost, and have ſatisfy'd him: Well but, fays'he, you have not xi 


(182) 


and I ſhall have no fair Plays. Draw not your Sword, ſaid I, and obſerve 
that I draw not mine firſt; III be upon the Defenſive here, ſaid I: And 
wheh I Came to St. Clement's Church, Mr Dexety overtook me, and came 
WW FI tte Agee 6, ng . 
bun, een. What Morning g Nr 

Mr. Coltp. The ſame Sunday Morning, about two or three Hours after 
I had been with Sir George Rook: I had my Eyes about me, as I thought 
it concernedime to have, and I often turn'd about to ſce who was coming. 
I ſaw Mr. Denew running after me: Seeing him run, I thought it not 
worthy of a Man to run ffom him: I ſtood, he comes up to me; ſays h 


Well over-taken : Said I to him again, Your Buſineſs, Sir? Says he, 


come to demand Satisfaction of you,: Said I, I have been with Sir Georg 


me, and you are a Scoundrel and a Raſcal z and if you will not draw, I'II 
cane _ I thought not fit to return his il Language again; and in the 
next Place, I would give no Colour to the Quarrel, being upon their own 
Accounts. ' Said T, Lee you are Two to One, becaufe Mr. Merriam was 


there. No, ſaid Mr. Denew, you are Three to Two; for I had this Mr. 


Cumin and Mr. Bently, my Friends, with me: No, faid I, I will engage 
no Man in my Quatrel, but 1 will go with you myſelf. So I went with 
him, and as we were going, ſaid I, Nr. Denew, What Quarrel have you 
with me!? Says he, You ſpread out your Hands thus, and raiſed" your 
Voice. Said I, Mr. Britton hath been with me, and told me of your 


; Conſultation ; but Sir George Rook will not thank you for this, for I have 


been with him. Says he, I know Sir George Root's Mind. Said I, | have 
been with him this N Have you ſeen him fince ? I know his Mind 
better than you, ſaid he, and you muſt fight with me. So I went along with 
him. When I came to the Corner of L:ittle-Drury-Lane, I obſerved him to 
have a great Cane in his Hand: Said I, you have a great Cane, which is a 
great Advantage, if you have ſkill to uſe it; you muſt lay down your Cane: 

nſtead of laying it down, he up with it as faſt as he could to ſtrike me; 
with that I ftepp d back and drew my Sword, and he did the ſame ; but he 
fumbled, having his Cane in his Hand, ſo that I believe my Sword was 
out rather ſooner than his: I walk'd back about the Length of this Court, 


and there I ſtood ; Mr. Denew dame to me. Tho' I know ſomething of 


Fencing, I had heard ſo much of Mr. Denew's Skill, that I was not wil- 


ling to venture my Skill againſt his: 1 held my Sword cloſe to m Body, 
with the Point up, and thruſt without patrying, and drew it back again 
to myſelf, This was the Way of my Defence; and we had, in this Man- 


ner, about ſeven or eight Paſſes at each other; At laſt, ſceing the Advan- 
tage he had of me with his Cane, I threw firſt my Hat at bim, which 
miſs'd him; afterwards I threw my Peruke, which hit him upon bis Shoul- 
der; I took that Opportunity, and made a home paſs at him: Says Mr. 
Denew, That is not fair, and 1 Sword ; that is not fair, ſaid he: 
Fair--+! ſaid I; any thing to an Aſlaſlin ; you are a Villain hired by ==, 
to aſſaſſinate me. This, my Lord, was what I ſaid. eee 

Coun. Qucen. Mr. Colepeper, you ſaid at the firſt Time, That Mr. De- 
new replied, that Sir George Rook had Friends, and there would be a Way 
found out for that : What was it ? | 3 

Mr. a That Sir George Rook had Friends, and there would be a 
Way found out for that, t 

Coun. Queen. For that: What did you think was the Meaning ? 

I. C. J. Who ſaid that? | i | 

Mr. Colep. Mr. Denew to me, my Lord, in the Inner-Temple-Lane. 

L. C. J. What, at the Firſt Meeting! | Y 

Mr. Colep. Yes, my Lord, | e 

Coun. Queen. But your Servant that you ſent, did he ſee him there? 

Mr. Colep. Ves; ſo he ſaid. | | | 


there ? a 

Mr. Celep. I did not fee him there. | 

Coun. Daren Who was by when you had the. ScuMfle at Little-Drury- 
Lane ?---Mr. Colep. Mr. Cumin, and Mr. Bently. 1 

Coun. Ducen. Was Mr. Merriam there: Ae 

Mr. Colep. Ves; he came with Mr. Denew, and was ready to make one, 

L. C. J. Did Mr. Merriam draw his Sword? 7 855 

Mr. Colep. No, my Lord, he ſtood by 

Coun. | 

Mr, Colep. I did not hear him ſpeak any thing. | 

Coun, 9 I aſk you this, Did he ſay at any Time, that he had taken 
Sir George Rooks Quarrel upon himſelf ? 7 TD 

Mr. Colep. Yes, Saturday Night. 

Coun. Def. Don't lead, don't lead. | 

Mr. Colep. My Buſineſs, ſaid J, is with Sir George Rook, Mr. Deneu 
ſaid, He had another below, and he would end it there; ſays he, By God, 
I'll have you out. _ 1 9k 5 
Coun. Queen. What is this Denew ? ä 

Mr. Colep. I don't know that he is a Gentleman, I believe he is not. 
He has, by Report, no very good Fortune, and is faid to have fought in 
other People's Quarrels pretty frequently. 5 | 

Coun. Queen. Is he a Soldier, or a Fencing-Maſter, or a Gentleman? 
What is he? | 

Mr. Colep. He is one that hath great Skill in Fencing, and I thought him 
cull'd out for that Reaſon. 

Coun. Queen. What ſaid Mr. Britton, at the Time he brought Colonel 
Seymour's Affidavit? What, did he talk of a Conſultation ? 

Mr. Colep. He told me, he was with Sir George Roos the Day before, and 
that they were conſulting how they might proceed with me. 

Coun. Queen. How often was Mr. Merriam with Mr. Denew ? 


Mr. Colep. I faw him when Mr. Denew firſt deliver'd the Challenge, and 


at the Time of the Aſſault; and I underſtood he was in a Coach at Ten . 


p'Clock at Night, when Mr. Deneiu challenged me out. 
Coun. Queen. Did Mr. Britton uſe any Words about ſaying your Life 
or Honour ? | | — 
5 Mr. Colep. Ves; he ſaid, It was all I had to ſave my Life, to ſign that 
aper. 4 8 
. C. J. Who ſaid fo? 

Mr. Colep. Mr. Britton, my Lord, Sunday Morning, about an Hour and 

a half after I had been with Sir George Roof. | 83 
Mr. 


* 
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Coun, Queen. That Day you was at Sir George Reok's,, was Mr, Denew- | 


ueen. What did Mr. Merriam ſay that Time in your hearing ? | 
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| 1 with Sir George Rook, you would engage with him ? 


ment's Church; and he run. Mr. Merriam was with him at that Time, and 
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s Coli, Ben. And when you refuſed it, what did he fay then? 
N 2 Says he, the Quarrel is publick in its Nature, Sir | 
George Rook is the Flower of Rent, and there are above Twenty Friends 
depending upon him; and, ſays he, Come out, I will ftand by him. 


I told him, it was unworthy of him to tender ſuch a Paper, and I would 


loſe the laſt Drop of my Blood before I would fign.it. _ _ 


do any thing? _ | „„ 
Mr. Colp. Yes, my Lord, I ſaw him make a Motion, when Mr. 
Denew ſaid, Here is Mr. Merriam, and I have another Friend hard by : 


And after the Scuffle was over, I met Mr. Britton hard b). 
1 64, How far ?——Mr. Cole. It was near Temple-Bar. 


L. C. F. This Side, ar the other? 3 ay 
Mr. Colep. Juſt this Side, coming through as it were. I was firſt overs 
taken by Mr. Denc near St. Clement's Church. ; e aa 

L. C. J. What Time of the Day was this? : 

Mr. Colep. It was during the Time of Divine Service. 

L. C. 7. Where were you going ? ee ee api et TIP; f 
Mr. Colep. My Lord, 1 Man, as other Men are; I thought my- 
ſelf moſt barbarouſly uſed, and ſince I had made this Agreement with 
Sir George Rok, to give him Satisfaction upon the Coaſt of Halland, 
I went to tell Mr. Britton, that if he would go over with Sir George Rook, 
J would ſpeak with him after T had ſpoke with Sir George Root. 

2. U. 7. I aſk you where you were going then? | 

Mr. Colep. I was going from my Lodging to beyond St.Clement's Church, 

L. C. J. Upon what Occaſion? CER 

Mr. Cilep. My Lord, to ſpeak with Mr, Britton, 

L. C. F. Did he lodge thereabouts ? 33 

Mr. Colep. Yes, my Lord, I think in Boſwell-Court. I was in fo 
much Paſſion, that as d went, I felt not the Ground that I trod upon. 

| Coun. Qucen. How ſoon after Mr. Britton was gone from you did you 
go out? Mr. Colp. Immediately. | 
' Coun, Queen. How ſoon after that did you ſee Mt, Denew ? 

Mr. Colep. Immediately he overtook me. 8 

L. C. 7. What need had you to go after Mr. Britton? You had ſeen 
him juſt before at your Chambers ; you ſay you went to ſpeak with Mr. | 
Britton; you ſay he was juſt before at your Lodgings; Why did you 
not tell him fo then? 

Mr. C:l:p. My Lord, my Paſſion began to riſe afterwards, upon the 
Reflection. 

L. C. F. Had you not told him as much before! 

Mr. Cop. Yes, my Lord; but I had not bid him prepare to go, 
and that I would take him after Sir George Rock in Holland. 

L. C. J. Did you intend to tell him, that you would meet with him 
in Holland, and deal with him after Sir George Rook ?—Mr, Colep. I did fo. 
I. C. 7. Did you go after Mr. Britton, to attack him immediately? 
Or only to tell him, that after you had diſcharged yourſelf of your En- | 


. 


r. Colep. Yes, my Lord: But always on the defenſive Part here. 
Coun, Queen. How far from your Lodgings did Mr. Denew ſtand ? 
Mr. Colep. I lodge in Cecil-Street, and he overtook me about St. Cle- 


he pointed at him as another; 1 apprehended Mr. Merriam to be one of them. 

Coun. _— Was he there the firſt Day Mr. Denew came to you ? 

Mr. Colep. Yes, the firſt Day. | 

I. C. 7. Did Mr. Merriam ſay any thing to you? 

Mr. Colep. No, my Lord. 

L. C. J. Did he hear what Mr. Denew ſaid to you? 

Mr. Colep. Yes, my Lord, at the Time of the Aſſault. 

L. C. J. But the firſt Time? 5 

Mr. G:lep. No, my Lord; he gave me a wiſhful Look at going into 
the Coffee-Houſe. 

Coun. Queen. Did he lay his Hand upon his Sword, or any thing? 

Mr. Colep. No; I believe not, | | | 

Coun, Def. That is not fair: Pray, Sir, be pleaſed to anſwer me a 
Queſtion or two. You fay you was going to Mr. Britton's, Was it not 
with a Deſign to challenge him? You ſay likewiſe, Your Paſſion was ſo 
high, you did not well conceive what you did, Did you not deſign to 
challenge him then ? | 

Mr. Colep. No; neither to challenge, nor to quarrel with him in- 
ſtantly. But I told Sir George Rook, at parings that I hoped he would 
change his Reſolution ; but, ſaid I, if you perſiſt in it, I will wait upon 
you; and if he would perſiſt in the Reſolution, then I thought, that ſince 

Ir. Britton had uſed me in this Manner, he was fitter than another, that 
was an innocent Perſon. 

Coun, Def. I think you fay you had a Challenge from Sir George Rook ; 
Was it in Writing, or by Word of Mouth? | 

Mr. Colep. By Word of Mouth, by Mr. Denew. | 

Coun. Def. You ſay, Mr. Denew overtook you by St. Clement's; Do 

ou apprehend that they came thither to meet with you? 

Mr. Colep. I apprehended it wherever I went; I looked to be attacked 
in the Street, and ſo I told Mr. Ben!ly, and deſired him to be with me, and 
take Notice, that I was upon the Defenſive, for there will be Swords drawn. 

Coun. Def. You ſay vou lodged in Ceecrl-Street ? How could you think 
to meet them there? Did you think they would lie in wait ? 

Mr. Clip. Yes, and that they were waiting for me every where: 
When I aroſe in the Morning, and looked from my Lodgings. I ſaw 
ſome Perſons ſtand at the End of Cecil-Street, and bob, and run: Theſe 
I apprehended were Setters. 

C:un. Def. Mr. Colepeper, the 21ſt, you ſay, was the firſt Time that 
you had any Diſcourſe with theſe People, Did you not ſend to Mr. Denew 
to to come to your Chamber ? —— Mr. Ce/-p, No. 

Coun. Def. At Eleven O'Clock. 

Mr. Colep. No; faid I, if I ſhould out-ſtay my Hour, come at Eleven 
to my Chamber; and accordingly he came: My Reafon was, I found he 
would make a Quarrel of it, if I difappointed him but a Moment. | 

Coun, Def. Did ho not ſend your Servant for him ? 

Ir. C:/:p. No, 1 ſent my Servant to the Coffee-Houſe, to ſee whe- 
th.r he was there. 

Ceun. Def, Did you not fend for Mr, Bratt;n ? 
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© "Mr. c. No, 1 believe my Silke did; me thought him to be, 
Peace-maker, as he pretended himſelf to ooo. 
Coun. Def, Give me Leave to aſk you one Queſtion: You ſay You 
were in great Paſſion, you thought yourſelf likely to be attack d, Wh, 
then did you go out that Morning to Mr. Britton's ? ee ee 
Mr. Cole. L have given you an Account of that already; I was pro- 


I voked more than human Nature could bear, 


Conn, 98 * What did he fay then? Ss ee . re | Oo RO 
F Mr. Col:3. Then, ſays he, you'll be inſulted. I. C., Be fays, that what Mr. Britton had offered to him; mag, 
| T. C. J. Then you did not hear Mr, Merriam fay. any thing, or | him to be further enraged, and went after him to acquaint him, that after 


he had diſengaged Sir George Root, he would engage with him. 
Mr. Colep. don't know what I ſhould have ſaid to him; but tho. 
my Lord, were my preſent Thoughts. | 


Coun. Def, When Mr, Denew met with you, Were there not ſon: 


I | hard Words that paſſed between you Two ? TE 
MI. Calep. No, not any on my Part. 


_. Coun. Def. Did you not give him ſome abuſive Language? 
Mr, Celeb. I did not, Sir; he called me Scoundrel and Raſcal, but ] 
made no Return to him. VF 

Coun. Def. But when he came to your Chamber at Ten O'Clock at 


| ge, did you not tell him that you had been at Sir George Roof's, and that 


ad uſed you like a Scoundrel; and that you believed him to be like him 
Mr. Caleb. No, nothing of that: I have not ſeen Sir George Roos, 
ſaid, and I believe he denied himſelf, STR, | 
Coun, Dif. Pray, Mr. Colepeper, the firſt Time Mr. Denew, you aid, 
ſaid nothing that was uncivil to you: Then he only fairly delivered to 
you a Meſſage, NES. | | 
Mr. Colep. And that Sir George Rook had Friends; and, that there 
would be a Way found out for that. 
Coun. Def. What ſort of Reputation had Mr. Britten ? Is he uſed to 
fight Duels ? Is he famous for Duelling POET : 
Mr. Colep. I know nothing of him: He is my Country-man, but] 
live a great Way from him, Fg 
Coun, Def. hat Age is he off | 
Mr. Colep. He is an able, ſtrong Man of his Age: He is in Court, 
you may ſee him, 3 oa | 
Coun. Def. I aſk you, on your Oath, upon the Time you admit he, 
Mr. Denew, was civil, did he give any RefleCtions at.firſt ? 
Mr. Colep. He did not call me ſcoundrel and Raſcal the firſt Time. 
Conn. Def. You admit, the firſt Time he was civil? 
Mr. Caleb. No, Sir, he gave me ſeveral Reflections, but did not cal 


me Scoundrel and Raſcal at the firſt, 


L. C. 7. Who did not? | 

Mr. Coled. Mr. Denew did not, at the firſt Time. 

L. C. J. Did he ever call you ſo? 

Mr. Colep. Yes, my Lord, at the Time of the Aſſault. | 

Coun. Def. Which call you the ſecond Time? 3 | 

Mr. Colep. When he came to my Chamber at Eleven o'Clock in the 
Morning, that was the ſecond Time, then he would quarrel with me, 
becauſe, as he ſaid, I diſappointed Sir George Rook. EE, 

L. C. 7. When was this? | 

Mr. Colep. Saturday Morning, at 11 o'Clock. 

Coun Def. You ſay he went away ſatisfied ? 

Mr. Colep. I do not ſay he was ſatisfied. | 

Coun. Def. I aſk you upon your Oath, the third Time, Whether there 
was not any ores on both Sides? You gave him reproachful Lan- 

uage, and aſked him what he had to do there at Ten o'Clock at Night? 

think this was 

Mr. Colep. There was none on my Side: He ſaid that we might end it: 
I ſaid I had been with Sir George Rook, and I was of Opinion that he was 
at home, and deny'd himſelf. | 

L. C. J. That was Sunday Morning. | 

Mr. Colep. No, my Lord, I had been there Saturday Afternoon, and 
they ſaid he was not at home then: This Gentleman aſked, Whether J 
did not, at 10 o'Clock at Night, give Mr. Denew hard Words? I ſaid, No. 

Coun. Def. Did he quarrel with you on his own Account? 

Mr. Colep. No, he declared it was upon Sir George Rook's Account; 
and ſaid he would take the Quarrel upon himſelf. 

Coun. Def. The third Time I thought you faid he quarrelled with 
you upon his own Account? | | 

Mr. Colep. Yes, on Sunday; then I ſpread my Hands out, I aſked him 


| what Quarrel he had with me? Said I, What is your Quarrel with me? 
Says he, You ſpread your Hands out thus, and ſpoke too loud. | 


Coun, Def. Was that all? 

Mr. Colep. Ves: Then J aſked him, ſaid I, Sir, is this a Reaſon you 
muſt ſhed my Blood, or put me under the Neceſſity of ſhedding yours? 

L. C. 7. When was that? | 

Mr. Colo. On Sunday Morning, when he overtook me. 

Coun, Def. The Queſtion I would aſk you is this; You have ſaid, 
Sir, that Mr. Denew overtook you by Little Drury-Lane End ? 

Mr. Celep. No, Sir, he overtook me behind St. Clement's Church, 

Coun. Def. Then, pray, Sir, when you had ſome Parley with him, I 
would aſk you upon Oath, who drew the firſt Sword ? 

Coun. Plaint. He told you that before. 

L. C. 7. He has told you the Manner of it. 

Mr. Colep. I'll tell you again: Says I, you have Skill in Fencing, 
that is enough ; you muſt lay down your Cane: With that, he took up 
his Cane to ſtrike, I then ſtepped back to draw, and he was flower than 
I, becauſe his Cane hindered him. 

Coun. Def. Then who made the firſt Paſs ? 

Mr. Colep. I cannot tell; I ſtood my Ground, he came up at me. 

Coun, Def. I thought you ſaid you made the firſt Paſs at Mr. Denew. 

L. C. 4 He told you the Manner: He ſaid he drew his Sword, and 
went back, and Mr. Denew came up to him. | | 

Coun. Def. I would know who made the firſt Paſs? You fay you 
threw your Hat at him. | 

Mr. Colep. Yes, I did afterwards, 

Coun. Def. But was it not you that made the firſt Paſs ? 

Mr. C:lep. Indeed I cannot tell; if there was any Advantage, I be- 
lieve I might take it. 
ee Def. Where was the Place propoſed for your Fighting with Mr. 

eNetw 


Count. Plaint, There was no Place ; he way-laid him, 
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ir. Cee. He kept cloſe ts me, and would not let me ſtir a Foot from 


W him ; bur 1 did not intend to tun away from' him. 


Coun. Def. But you ſaid you deſign d to meet Sir George Rook in Holland. 
Mr. Coleb. Ves. ee e e *. 18 At. 
Conn. Def. Then how came it to paſs did not meet him? 

Mr. Colep. Becauſe | think Sir George Rook had not uſed me as a Gentle- 
man ; and : don't think myſelf oblig'd'to obſerve Rules of Honour with 
wt Plaint. That is not fair. 1 3 | 1 5 
Conn. Def. Had not Mr. Denew his Cane in his Hand, when he fought 


- 


u? | | 
Mr. Colep. Yes; I am pe you aſk me that Queſtion : He held his Cane 
in his Left Hand, and I found it inconvenient in my Paſſing; faid I, 
Coward, lay down your Cane, but he kept it in his Hand; but Engliſb 
People love fair Play, and thoſe that ſtood behind him, cry'd out, Lay down 

our Cane; and then he fumbled to lay down his Cane, and I threw my 

Perun at him, and made a Paſs at him: This after four or five Paſſes. 

Coun. Def. I beg the Favour of you to aſk you one Queſtion, You ſay 
the Place you faw Mr. Denew firſt was the Toy-Shop ? ; 

Mr. Colep. Yes. | | 

Cinn. Def Ts it not an uſual Place where Gentlemen uſed to ſtand ? 

Mr. C:lep. Yes. | | 

Coun. Plaint. When you were going along the Back- ſide of St. Cle- 
ment's Church, I aſk you in what Manner did Mr. Denew come after you ? 
Did he walk very faſt, or run ?---Mr. Colep. He run. 

C:un. Queen. Did Mr. Merriam run? 

Mr. Celep. I did not ſee him till he came up to me. 

C:un. Def. I aſk you this; At the Time you drew your Sword, did he 


offer to ſtrike at you firſt ? 

L. C. J. Has he not told you plainly? | 

| Mrs, Steed ſworn. 

Coun. Plaint. Pray, Madam, will you be pleas'd to acquaint my Lord 
and the Jury what you know concerning this Matter, and what paſs'd 
between your Brother, Mr. Colepeper, and Mr. Denew, at his firſt coming 
to him ?----Mrs. Steed. On the 21ſt of Augu/? 

Coun. Queen. Speak as loud as you can. | 

Mrs. Steed. On the 21ſt of Augu/t, my Lord, I went to the Temple to 
my Brother's Chamber, to go —_—_ me into the Country, accordin 
to his own Appointment, and my Brother was not at all ready, at which 
was mightily ſurpriſed ; bus my Brother was reſerved to me, and I could 
not tell the Reaſon; I was loth to leave him in Town, becauſe he had 
ſeveral Intimations in the Country, that he was mightily enquired after : 


So that, at length, I did fift it out, that there was ſome Danger in the Caſe; - 


and ſent my Coach and Equipage to Mr. Steed into the e that he 
might not come up to expoſe himſelf to Danger too: At length, while I 
was at my Brother's Chamber, about 11 o'Clock, a Gentleman came to the 
Door, whom | ſince underſtood to be Mr. Denew, and though I could not 
hear diſtinctly what he ſaid, but ſomething about Hours, punttual in Hours, 
and preciſe in Time; my Brother anſwer'd, That he had a Reſpect to Sir 
George Rock, and Sir Faceb Banks, on the Account of the Ladies they had 
married, and the Family he had married into, and never meant him Wrong. 

Coun. Plaint. Say that again, what your Brother ſaid to Mr, Denew in 
relation td Sir George Rook. ; 

Mrs. Steed. I heard him ſay he had Reſpect for them on the Account of 
the Ladies they had married; and never had the leaſt Intention to af- 


front or wrong them. 
Coun. Plaint. What ſaid Mr. Denew to the Matter ? 


Mrs. Steed. I do not know, I know no farther at the Temple. We went 


afterwards to Cecil-Street, and my Brother ſent a Letter to Sir George 
Rok, and the Meſſage that was brought back, was, That he expected him 
at his Houſe, or would ſend immediately after him; and quickly after, Mr. 
Denew came, and my Brother was gone out; then I thought it would be 
Time well ſpent to have Mr. Denew in my Lodging: Of myſelf I fancy'd, 
that while my Brother was abroad, he would come. 1 knew my Brother 
was at Tom's Coffec-Houſe in Covent-Garden, and I ſent my Brother 
Word, Mr. Denew was with me: I aſk'd him if he wanted to ſpeak with 
Mr. Steed, my Huſband ? He ſaid, No, it was with Mr. Celepeper, him he 
wanted to ſpeak to: I faid I had ſent to him, and ſoon after Mr. Denew want- 
ed to be gone; and I ſaid, It will make but a Comedy of Errors to go when 
I had ſent and expected him to return; ſo Mr. Denew, after ſome Time ſpent, 
went away: He ſaid, There was but one Coffee-Houſe in the Strand, and 
there he was to be ſpoken with. Juſt after he was gone, I went to ſeek after 
my Brother, and juſt as I was taking Coach with Mrs. Herlackenden, Mr. 
Britton came, and aſk'd after my Brother, Whether he was there, or at 
the Temple? I promis'd he ſhould know where he was; ſol took Coach; 
and when I could not find my Brother, I return'd. My Brother came to 
my Lodgings, with Mr. Cumin, a French Gentleman, who ſpeaks Engliſh 
very ill, about dark; and a little while after, my Brother ſent to Mr. Denew, 
to the Coffee-Houſe where he had appointed, and Mr. Denew came in a 
Coach, and came up into the Dining-Room ; ſays he, Mr. Colepeper, I muſt 


ſpeak with you in private : Says he, You may ſpeak here: No, ſays Mr. 


Denew, you muſt come out : Says my Brother, I have been with Sir George 
Ros, and I could not find him; either he denied himſelf, or was not at 
Home: Says Mr: Denew, That ſhall not ferve your Turn; let us make 
an End of it now: Says he, Come out; God I will have you out; God 
I will have you out. "here was a Multiplicity of Words, but my Brother 
was Civil and inoffenſive all the while; and Mr. Denew menaced ſomewhat 
upon the Stairs, and went off, The next Morning my Brother aroſe 
very early, and, contrary to my Defire very much, he went to wait upon 
Sir George Rook : I was full of Terror at that, and thought of nothing 
elſe, but to get Surgeons to heal the Wounds and Stabs. f knew nothing 
how Matters went ; ſo my Brother return'd, and about Nine or Ten Mr. 


Britten came again. 
L. C. J. Where ? 


Mrs. Steed. To my Brother's and my Lodgings in Cecil-Street ; and he 
enquiring over Night for my Brother, and not finding him, and doubting 
whether he would be at the Temple, or at Cecil-Street, I ſent a Meſſenger 
to tell him he was at Cecil. Street, and I thought him to be a Mediator, or 
Elſe I ſhould not have introduced him to my Brother; ſo when he came 
in, he deſired that Mr. Zertly, and we Women would withdraw. 

You Yi 
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Chamber. 
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 Ciun. Queen; Who deſired this? ; . | 
Mrs. Steed. Mr. Britton deſired the Women to withdraw, of whom I 
was one. Mrs. Harlackenden and I ſtood at the Door, to htar what we 
could, being very inquiſitive in ſo horrid a Caſe; and I heard them read 
ſomething, but what that was I could not tell, but my Brother told me 

ſince, it was Colonel Seymour's Affidavit. 

L. C. F. Where was all this ? | Be LES 

Mrs. Steed. At Cecil- Street, about Nine o'Clock a Sunday Morning: I 
heard him pretend to be a Mediator; he ſaid hg was a Mediator, and that 
he had a Paper, which if my Brother would af, all would be well ; and 
if he would preſerve himſelf he muſt ſign it; I did not hear what the Pa- 
per was, but my Brother told him, that was unworthy of him, as a Me- 
diator, to tender to him ſuch a Paper, which he look'd upon as iguomi- 
nious, and would rather die than Goh it: Then, ſays he, you'll be inſult- 
ed ; then, ſays Wi rene ch ſhall defend myſelf. h 

Coun, Quren. What did he ſay then? 8 

Mrs. Steed, He ſaid, Sir George Rook was the Flower of Kent, and the 
Quarrel was of a publick Nature; and for his Part, he would ſtand and 
fall by him, and ſo would Twenty more. 

Coun, Queen. Did he talk of any Conſultation he had? 

Mrs. Steed. He ſaid he would ſand and fall by him, and ſo would Twen- 
ty more, | 

| Coun. Def. I hope you will not put Queſtions in her Mouth. 
Another 2 Def. You do not aſk 4 8 
L. C. J. She has anſwer'd very fair; pray don't quarrel. 

- Coun. Queen. What did he ſay farther? | 

Mrs. Steed. Mr. Britton came to the Door, he bid my Brother not to be 
in a Paſſion; I wondered he deſired my Brother not to be in a Paſſion : 
Said 1 to my Brother, Will you not go to the Stairs with him? Says 
he, A Villain, he has challeng'd me out. 

Coun. Queen. What time of the Day was this? 

Mrs. Steed. About g or 10 o'Clock. 

Coun. Queen. When did your Brother go out ? 

Mrs. Steed. He went out immediately after that, and told me he was go- 
ing to drink a Diſh of Coffee: I was full of Concern, for Mr. Denew over 
Night had challeng'd my Brother out, and ſaid he had a Friend below in 
a Hackney Coach. 

Coun, Queen. Who ſaid fo? VVV : 

Mrs. Stecd. Mr. Denew ſaid he had a Man in the Coach below; a 
Friend he had too, as well as my Brother, 

L. C. J. Where was this? 

Mrs. Steed. It was at my Lodging in Cecil-Street. | 

L. C. J. Indeed I miſtook, for I thought it was at Mr. Colefeper's 


Mrs. Steed. No, my Lord; it was in Cectl-Street, and when Mr. Brit- 
ton was going: Said I, Brother, do not you attend him to the Stairs? as 
I thought in point of Civility he ought to do: Says my Brother, a Vil- 
lain, he has juſt now challenged me out. 

L. C. J. Who faid fo "8k Steed. My Brother ſaid ſo. 

L. C. 7. Who did he ſay was a Villain ? | 

Mrs. Steed. My Lord, i ſaid to my Brother, Why do not you wait on 
Mr. Britton to the Stairs ? Says my Brother, a Villain, he has challeng'd 
me. | 

Coun, Queen. Pray give an Account of what paſs'd over Night between 
you and your Brother, 

Mrs. Steed. I have ſpoken to it already; if you will have it again, I will 
repeat it. 

L. C. J. She hath ſaid it: Have you any more, Madam? 

Mrs. Steed. I have done with that, my Lord. Juſt after Mr, Britton 
had left my Brother, Mr. Bent!y, an honeſt Gentleman and Friend of ours, 
went out with my Brother, and quickly return'd, and told me of the Aſſault 
my Brother had had in the Strand; and that Mr. Merriam had ſaid, my 
Brother had been too free in his "Tongue with Sir George Rook, 

Coun, Def. You ſay, your Brother ſaid, the Villain challeng'd me; but 
you did not hear Mr. Britton make any Challenge at all? | 

Mrs. Steed. He ſaid he would ſtand and fall by Sir George Rook. 

g L. C. J. He ſaid he would be inſulted ; that he would ſtand and fall with 
im. 

Coun. Qusen. And that Twenty more were engag'd ; that they would 
make an End of it now. | 

Coun, Def. Madam, you were pleas'd to ſay, you apprehended Mr. 


Bri ton to be a Mediator: Pray, what Reaſon had you for thinking ſo ? 

Mrs. Steed. Becauſe, Sir, he had been, when I was a Child, with my 
Father very civilly entertain'd; and he was a Man more in Years, I 
thought, than to undertake ſuch a Bully-Affair. | 

Coun. Def. Then pray, do you know any thing of Mr. Britton's being 
ſent for to make up this ? | 

Mrs. Steed. I myſeif ſent for him by my Brother's Servant, becauſe he 
deſired the Night before to know where my Brother was. | 

L. C. J. When did he come to you ? | 

Mrs. Steed. My Lord, he came Saturday in the Afternoon, to know 
whether my Brother was to be ſpoken with at the Temple, or Cecil-Stret, , 
or where: I told him he ſhould know if he had a mind to it; and ap- 
prehending him to be a Mediator, I ſent to him. 

Coun. Def. In whoſe Name did you ſend to him ? 

Mrs. Stecd. I did not mention any Name, but that my Brother was now 
in Cecil- Street. 

Coun. Def. Did you yourſelf ſend, or know of his being ſent for more 
than once, or how ?- Mrs. Steed. Never, I dare ſay, but that one Time, 

Cour. Queen, I would only aſk you this Queſtion, Was there any | alk 
of making an End ?---Virs. Steed. Yes, 

Coun. Queen. I only aſk you this, at the Time he refuſed the Paper, did 
he talk of making an End of it? 

Mrs, Steed. He ſaid, they might make an End of it now; it was not fo 
poſitive as Come and fight; but that he would make an End of it now. 

L. C. J. Make an End of it now, Who ſaid fo? | 

Mrs. Steed. Mr. Britton, 


Cou. Def. What did you mean by that? Your Brother did not under- 
ſtand him ſo; he thought that if your Brother would ſign that Paper, that 
that would make a ſpeedy End. | ; 

B b Mrs. Steed. 
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Mrs. Steed. I cannot deſeant upon his Meaning; his Terms were high, 
and I believe it might be fighting, and ſo T took to be his Meaning of his 
| Coun, Oueen. Did he talk any thing of 'a Friend, then at the Time 


that he fail he would make an End of it? Did he talk of having a Friend 4 


- 


did not.” 
_ Mrs. Harlackend:n Sworn. 
ry Madam, will you atquaint my 
what you Know concerningſthis Matter of Mr. Deneu and Mr. C 
what you know of the whole Matter? „ 
' Mrs. Harl. Saturday, betwixt' Five and Six o' Clock, there came a 
Gentleman into my Houſe in Cecil. Street. e 
EU. Pray, peaks, . 
Mrs. Harl. My Lord, Saturday, betwixt Five and Six o' Clock, 
came a Gentleman to my Houſe in Cecil-Streety where Mr. Colepeper and 
this Lady lodg'd; I aſk'd who he was? I was not in the Room, but I 
ſaw him; ſhe ſaid it was one Mr. Denew ; my Lord, he ſtaid and walk'd 
about about Half an Hour, and then went away again: After this, we 
thought, my Lord, that Mr. Colepeper was then with Sir George Rovk ; 
going about Five o'Clock from my Houſe, to wait _ Sir George Kool, 
my Couſin and I being apprebenfive of what might follow, we ſent for a 
Hackney Coach to get a Surgeon, thinking he might be engag'd in a Duel 
with Sir George Rook z and juſt as we were going, Mr. Britton came 


Mrs. Sterd. No, he 


up to 
the Door; Mrs. Steed made a Curtſey to him, and ſaid, your Servant, Mr. 


Britton; and he, your Servant, Madam: Where, ſays he, is Mr. Colepeper ? 
I do not know, ſays ſhe: Does he lodge here? Yes, faid ſhe, he is here 
| ſometimes : She ſaid ſhe did not know whether he was at the Temple at his 
Chambers; immediately he went away in a Hackney Coach ; we could 
not hear of Mr. Colepeper, and we came home again : About an Hour af- 


ter Mr. Colepeper came in. | 
Coun. 1 When was this? | 
Mrs. Harl. This was Saturday the 21ſt of Auguft, 

in with a French Gentleman. * 2-9 

\ Coun. 175 What Time ? — Mrs. Harl. About Eight o' Clock. 


Mr. Colepeper came 


C:un. Jucen. Did Mr. Denew come that Night? 5 
Mrs. Harl. Yes, Sir, about an Hour after that, between Nine and 


Ten, when we were going to Supper. 185 5 
Coun. 9 J W hat did he ſay ? | | oe 
Mrs. Harl. Mr. Denew ſent Word he was there to ſpeak with Mr. 


E.l:peper ; Mr, Celepeper ſent for him up, he aſk'd him his Buſineſs ; ſays 
he, I have Buſineſs with you ; but demurr'd, as if he did not care to ſpeak 
before us; we ſtill continued in the Room; Mr. Colepeper aſk'd him his 
Buſineſs ; Sir, ſays he, I have Buſineſs with you: my Couſin, I, and the 
Gentleman, ſtill continued in the Room; ſays Mr. Colepeper, Do you 
come from Sir Geige Rook? if you do, I have been with him, he was not 
at home, or would not be at home, or to that Effect: What, fays he, do 
you ſay Sir George Roc denied bimſelf ? No, ſays Mr. Colepeper, I don't 
ſay Sir George Rook denied himſelf, but he was not at home, or would not 
be at home: Then, ſays he, you did not go at the Time: Yes, ſays he, 
I did, or very near it: Well, Sir, ſaid he, I have Buſineſs with you, and 
I would have you come down Stairs ; Sir, ſays he, I have none with you, 
my Buſineſs is with Sir George Root, and I don't queſtion but I ſhall ac- 
quit myſelf like a Man of Honour, ſays Mr. Colepeper : my Denew, you're 
a Man of Honour, a Man of Honour ! I don't queſtion but you will ac- 
quit yourſelf like a Man of Honour! in a deriding Way: Mr. Colepeper 
made Anſwer, it is no Buſineſs of yours, ſaid he, and I have nothing to 
ſay to you : Have you not, ſays he, you will find I have with you, Come 
down Stairs; and if that Gentleman be your Friend, let him come too, I 
have mine in the Coach, Mr. Colepeper inſiſted upon it, he had no Buſi- 
neſs with him, but with Sir George Rook, and he did not queſtion, but 
that he ſhould prove himſelf to be a Man of Honour. Says he, going 
down, you are a Man of Honour ! you don't know what that is, you are 
a little Raſcal, J called to the Man, William Pals, Hill, ſays I, light 
this Gentleman to the Coach: I thought that Word was ſo baſe, to call 
him Little Raſcal, that I did not tell it to Mr. Colepeper when I came up. 

Coun. Queen. Did Mr. Colepeper give any ill Language at that Time? 

Mrs. Harl. No, indeed, nothing at all; only ſaid, I have nothing to 
ſay to you, I do not know your Buſineſs, ſaid he, and I ſhall not go down 
in the dark with you ; and it was ſo dark, my Lord, that we could not 
ſee croſs the Street when he came, and it is a very narrow Street where [ 
live, | | 
Conn. Ducen, Do you know of Mr. Britton's coming on Sunday Morn- 
ing? - Mrs. Harl. Yes, I do. 

Coun. Queen. Pray then give an Account of it ? | 

Mrs. Harl. He came, and I did not know but he might be a Man to 
accommodate the Buſineſs, and we did ſend, for Mr. Calepeper lay in my 
Houſe, and he aroſe and went to wait upon Sir George Reek, and when he 
came back, he told us he had been with Sir George. However, I believe, 
the Reaſon why we ſent for Mr. Britten, was, becauſe I think Sir George 
Rao“ had told him, he had ſent the Affidavit to him, as it prov'd he had, 
and, Mr. Britton came up in a very Gentleman-like Manner ; but we quit- 
ted the Room, and went into the Bed-chamber ; there is a Wainſcot Door 
between, and the Door was not quite ſhut neither. 

L. C. 7. Who ſent this Affidavit ? | 

Mrs. Harl. Mr. Briiton, my Lord, had the Paper in his Pocket, 

TL. C. J. But who ſaid the Affidavit ſhould be ſent ? 

Mrs. Harl. Mr. Colepeper had been told by Sir Reorge Root, he had 
ſent it to him when the Quarrel was betwixt them. 

L. C. F. Now give an Account what paſs'd between Mr. Britton and 
Mr. Colepeper. 

Mrs. Few, We left the Room to them, and they ſat down together, 
and Mr, Britton told him, that he was very ſorry for this Diſturbance be- 
tween Sir George Rook and him; and would be very glad to accommodate 
Matters between them, to do a friendly Office betwixt them, 

L. C. J. Who ſaid ſo? | 

Mrs. Harl. Mr. Britton, my Lord. 

L. C. J. That he would be glad to accommodate Matters? 

Mrs. Harl. Yes, my Lord, that he ſhould be glad to do a friendly Of- 


fice betwixt them. Mr, Czlepeper ſaid he was ignorant of the Offence 


there 
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Lord, and the Jury, | 
vlepeper, 
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againſt Sir George Rook, and aſk d what Sir Geng Rock alledg'd 


| inſt 
him; ſo he pull'd out the Paper: We ſaw the Paper through 5 ; 
Mr. Colepeper read it, and ſaid, it was but of very little Conſequence to 


make ſuch a Quarrel: Mr. Britton ſaid, it was that which was highly re- 
ſented, and that he would be very glad to be ſerviceable on both Sides, to 
mediate in this Thing; Mr Britton ſaid this to Mr. Colepeper; they talk 'd 
pretty low; I walk'd backward and forward in the Room; I did not hear 
every Word that was ſaid, but at laſt I heard him ſay, that he had brought 
a Paper to him from Sir George Rook : We ſaw him through the Crevices 


of the Door read the Paper; Mr. Colepeper ſaid to Mr. Britten upon the 


reading of it, is this a friendly Propoſal ? before I will oblige myſelf to 


ſign this, I will loſe the laſt Drop of my Blood. 

F _ Plaint. What did Mr. Britten propoſe he 
?aper | | 5 4 0 1 | 
Mrs. Harl, Sigh to it, wherein he had ſaid any thing againſt Sir George 

Rook, to acknowledge it; but Mr. Britton got up, and fad to Mr. Cele. 

peper, ſays he, I find you are reſolved to be hot: Mr. Colepeper ſaid, He 
would loſe the laſt Drop of his Blood; ſays he, I find you are hot, and 
you muſt expect what follows; for Sir George Root is a Man of Honour, 
and hath done his Country ſuch Service, that, ſays he, every Gentleman 


ſhould do with that 


that is acquainted with him, muſt needs think himſelf obliged to eſpouſe 
his 


Quarrel; and I am one, ſays he, and he walk'd out; and as he was 
going away, ſays he, You wall expect to be inſulted. _ 
Coun. Plaint. Did he talk of any Number:? ' 
Mrs. Harl. T did not hear that. | 
Coun. Ducen, Did you ſee Mr. Merriam there at any Time? 
Mrs. Harl. No, I never ſaw him there. 
Coun. N You ſay Mr. Colepeper went to Sir George Rook's Houſe. 
Mrs. Harl. Yes. 
Coun. Queen. How ſoon afterwards was it that Mr, Britton brought this 


Paper? 2658 
7 Mrs. Harl. About an Hour. 


| Mr, Bently Sworn, - p 

Coun, Def. Call Mrs. Harlackenden again. Who was in the Room 
Saturday Night? 

Mrs. Harl. Mrs. Steed, myſelf, and Mr. Cumin. 

Coun. Def. Nobody elſe ? 

Mrs. Harl. No, Sir; Nobody elſe: It was between Nine and Ten, 
when we were going to Supper. | 

Coun, Def. You were ſaying that Mr. C:lepeper went to Sir Gezrge 
Rook's, but when he came back, he told you he had ſeen Sir George Rool. 
You ſaid ſo, Did you not? — Mrs. Harl. Yes, I did. | 
Coun, Def. Was this as ſoon as Mr. Colepeper came Home? 

Mrs. Harl. Yes, it was. | : 

Coun. Def. And you could hear as much of what was ſaid by Mr. Brit- 
ton as Mrs. Steed; and Mrs. Steed as much as you? 

Mrs. Harl. I heard what I have ſaid. | 

Coun. Def. Did you not make it your Buſineſs to obſerve what was 
ſaid at that Time? 

Mrs. Harl. Yes, without doubt I heard what I have ſaid, or I ſhould 
not ſpeak it : We were afraid the Buſineſs would go ill, therefore we were 
inquiſitive: And this that I have ſaid I did hear. 

| Mr. Bently's Evidence. - 

Coun. Queen. Will you acquaint my Lord and the Jury, Whether or 
ne you ſaw the Scuſſſe between Mr. Denew and Mr. Colepeper, at the End 
of Drury- Lane *—Bent. Yes, I ſaw it. 

Coun. Queen. Was Mr. Merriam there? Bent. Yes, he was. 

Coun, Queen. What did Mr. Merriam either do, or ſay ? 

Bent, He ſaid nothing at all in the Scufle. Mr. Denew overtook us 
near Lyon's-Inn; and as ſoon as he overtook us, ſays he to Mr. Colepeper, 
Well overtaken ! Says Mr. Colepeper, I have been with Sir George Rook, 
and J have given him Satisfaction. Says Mr. Denew, That is nothing to 
me, you mult give me Satisfaction for what you did to me laſt Night, 
Says Mr, „ You are Two to One: No, ſays Mr. Denew, you 
are Three to I wo; but, ſays he, I'll call another, and we will end it: 
No, ſays Mr. Colepeper, I'll engage no Gentleman in my Quarrel : Then, 
laid Mr. Merriam, we will ſtay behind. 

L. C. J. Who was the third Perſon ?—Bent. Mr. Cumin, a Frenchman. 

L. C. F. Who was it ſaid, You have Three to Two? 

Bent, Mr. Denew ſaid, You are Three to Two; I will fetch a Third, 
ſaid he. No, ſaid Mr. Colepeper, I'll engage no Man in my Quarrel. 
Then, ſays Mr. Merriam, I will go away. 

Coun. Queen. So that it is evident he came upon ſome Deſign. Hark 
Jes Do you know any Expreſſion made uſe of by Mr. Merriam at the 

ime of the Scuffle? | 

Bent, I was ſaying, It was Pity this Thing could not be made up : 
Says Mr, Merriam, Mr. Colepeper ought to take Care what he ſays. 

Coun. Queen. What ill Language did Mr. Denew ſay Mr, Colepeper had 
uſed towards him? Bent. I do not know. 

Coun. Queen. Was you by when Mr. Britton came ? — Bent. Yes. 

Coun, ; — What was it he ſaid ?— Bent. I know not, for I retired. 

Coun. Def. Was you with Mr. Colepeper then, when Mr. Denew met 
him by Lyon's-Inn ?—Bent. Les. ; | | 

Coun. Def. Whither was he going ? 

Mr. Colep. I defired him to go along with me; for, ſays I, I ſhall have 
enow upon me. | 

Coun, Def. Mr. Bently, where were you going then ? 

Bent. We were going to Beoſwell-Court. 

Coun. Def. Did you obſerve who firſt drew, Mr. Denew, or Mr. 
Colepeper? 

Bert. I do not know, for I was in a ſort of Confuſion, and my Eyes 
wer2 upon the Ground, and I do not know. 

Coun. Def. Did you ſee Mr. Calepeper throw his Hat at Mr, Denew ? 

Bent. No; but I ſaw him throw his Peruke. | 

Coun. Def. Did he make a Paſs at him at the ſame Time? 

Bent. Yes, he did. 

L. C. J. What, did he take his Wie off ? 

Bent. Yes, my Lord ; he took his Wig off with his Leſt Hand, and 


threw it at him. 
Coun, 


ve 


r. 
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Crum, Der What did Mr. Danew ſay when they were going to draw? 
Bam. Ido not know, I was a great Way off. 
Coir. Def. When Mr. Colepeper came to Ry or 
he tell you the Reaſon why he ſent for you 8 
Bent. T apprehend Mrs. Ster had fent for m. | 5 
Coun. Dif. Tou went along with Mr. Celepeper p — Bent. Ves, I did fo. 
Conn. Dif. What did he tell you he was going to do? py 75 
Bent. He faid he was going to ſpeak with Mr. Britton; he told me he 
deſigned to hire a Veſſel to go to Holland, to meet with Sir George Rook, 
and ſaid it would coſt him 100%. and after that he had fought with Sir 
Geng Rook, he would fight with Mr. Britton. 0 
Ctun. Def. Did he not, upon your Oath, ſay he went to challenge Britton? 
Berti No, I dv not remember that. | | 
Coun. END Did you obſerve any Cane in the Handof Denew ? 


* 


ſent for yo, did not 


* 


Bent. Les. 

Cum. . How did he diſpoſe of it? 

Bent. Mr. Colepeper ſaid, after ſome Paſſes, Coward, lay down your 
Cane; and ſo he laid it down. | 

Dun. Juen. Who paſſed firſt ? — Bent. I do not know. 

Coun. Jueen. Did Mr. Denew paſs before he parted with his Cane? 

Bent, Yes, he did. | | 

L. C. J. I aſk you this Queſtion : Mr. Bent/y, did not Mr. Denew lift 
up his Cane at Mr. Colepeper, before any Sword was drawn? Did you ſee 
that ?—Bent. . No, I did not ſee that, i was at ſome Diſtance, and in a 
little ſort of a Confuſion, | 

JL. C. { How far was you behind ? 

Bent. I believe half the Length of this Hall. 

Coun. Queen. When Mr. Calepeper drew his Sword, did he make up to 
Mr. Denew, or retire fiiſt? - Bent. He retired back firſt. 

Coun. Queen. Upon your Oath, did he offer to make any Paſs at Mr. 
Denew, *till Mr. Denew came up with his Sword drawn ? by 

Bent, I did not obſerve that. 

Coun, Queen. Mr. Colepeper retired, and Mr. Denew came forwards ? 

Bent. Yes. 

Coun, Def. Did he not throw his Hat before any paſs ? 

Bent. I did not ſee that. | 

Coun, Def. Did he not throw his Wig before any Paſs? 

Bent. No, the Wig was laſt of all. 

Coun. Queen. What did Mr. Colepeper do then? 

Bent. Mr. Denew ſaid it was not fair; Yes, ſays Mr. Colepeper, it is, 
and I. will take all Advantages againſt Aſſaſſinators, as I take you to be for 
Sir George Rook, 

Coun. Ducen. What was done after the Scuffle ? 

Bent. They run away, they one Way, and we another; this was at the 
May-Pole in the Strand. We met Mr. Britton at Temple-Bar. 

Coun. Queen. At the Time they met at Lyon's-{nn, did Mr. Colepeper 
decline: | 

Bent. He ſaid he had been with Sir George Rok, and had given him 
Satisfaction. 

Mr. Wells epering for the Defendants. 

Jam in this Cauſe Counſel, my Lid for the Defendants, and as for 
Mr. Merriam, I think here is nothing that they offer can affect him, as 
to any Challenge that he gave: He was in Company, tis true; he did 
nothing, but only gave good Advice; he did ſay indeed at laſt, Mr. 
Colepeper muſt have a Care what he ſaid ; and, I think, it was good Ad- 
vice if it had been well taken. And as to the other Two, Mr. Colepeper 
you have heard is the material Evidence in this Matter. Gentlemen, you 
will conſider who are the Witneſſes; and what are the Circumſtances of 
this Fact. It is, my Lord, a thing we cannot poſtibly be provided with 
many Witneſſes in, being tranſacted betwixt Mr. Colepeper and theſe 
Gentlemen, therefore we have the Diſadvantage in this Caſe, becauſe 
the Law does ſay, I muſt own, that Mr. Colepeper is allowed to be a Wit- 
neſs, but we cannot be Witneſſes, Gentlemen, for ourſelves, in the 
Matter; and it being a private Tranſaction, it is not to be preſumed 
that we can make any great Defence, nor have any poſitive Witneſſes; 
but that there was a Quarrel between himſelf and Sir George Rook, is de- 
clared by them: And [ believe very provoking Language hath been given 
by Mr. Celepeper, which might occaſion what hath happened. As for Mr, 
Denew, he is a Gentleman of very good Faſhion ; a Gentleman of Eſtate 
and Quality; a juſtice of the Peace in the Country, and not ſuch a kind 
of Perſon as Mr. Colepeper would repreſent him to be: He is a Perſon 
that Sir George Rook hath an Intimacy with, and has had for a great 


while together, Being at Sir George Roo#'s Houſe the 21ſt of Auguſt, the 


Day that is fixed upon, then truly Sir George Rook did jay, Mr. 5 1 
had highly offended him, and he did expect he would give him ſome Sa- 
tisfaction for what he had done; upon that we do own, that Mr. Denew, 
as from Sir George Rook, did go in the Morning to expoſtulate with Mr. 
Celeteper the Reaſon of this Uſage ; he met him about the Temple-Gate, 
and acquainted him with it; ſays he, I cannot come to you theſe two 
Hours, if you go into the Rainhew Coſfee-Houſe, and ſtay two Hours, 
III come; but he did not come: And Mr. Colepeper, as much Appre- 
henſion as he had from thoſe Aſſaſſins, ſent for this Gentleman up to his 
Chamber in the Morning; and when he came, it is true What Mr. Cole- 
Peper lays, That he ſaid, he had ſaid nothing of Sir George Rook, but that 
he was a very honeſt Gentleman. 

Mr. Celep. I did not ſay that neither. 

Mr. Wells. Says he, If you will ſay that, I believe Sir George Rook will 
put it up; for Sir Gezrge Rook is a Man that will have his Honour vindi- 
cated, for it is not fit ſuch Language as you have ſpoken ſhould be ſpoken 
of him. Says he, If you will go to Sir George Rost, I ſhall be glad, be- 
cauſe I believe there will be an Endofit. No truly, Mr. Colepeper could 
not go then, but two Hours after he would go: Says Mr. Denew, You 
ſay you will come within theſe two Hours, but will you go certainly at 
the two Hours End? Yes, ſaid he, I will be there within two Hours; 
then, ſays he, I have nothing to ſay, I am very glad you deſign it. My 


for an Haut; lee. upon w. Celepeper, Eh. 
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Mr. Denew, you may think, did acquaint him with what paſted between 


Mr. Colepeper and him, and about two o'Clock, after Dinner, there came 


a Meſſage from Mr. Colepeper to Sir George Rook, to tel) him, that hu could 
not meet him then, but he would meet him at five o'Clock, which is the 
Time Mr. Colepeper is agreed he was to meet: Truly Mr. Coiepeper did 
not come according to his Appointment; and Mr. Denewv, ſays he, I have 
ſtaid here at Home on purpoſe; I wonder he ſhould give me fo much 
Trouble, and doth not come according to his Promiſe and Appointment; 
and then thete came a Man with a Letter one Colepeper, a Meſlage 
by his Servant: It was, That he could not come then, at five o'Clock, ; 
but, ſays he, if you would needs have me meet you, if you appoint 
a Time and Place, if you inſiſt upon ir, I will not fail: Upon that, Mr. 
Denew being there, Tell him, ſays Sir George Rock, I'll ſtay at Home on 
Purpoſe, till ſuch Time as he comes; for 1. have a great Deſire to ſpeak 
with him, and know the Truth of this Matter that is fpread ſo much 
abroad, He went, and he was not at Home, and he ſtaid till ten o'Clock _ 
at Night, and then he came up into the Chamber: Mr. Colpeper was in 
another Room, but Mr, Culepeper hearing his Voice, m__ Let him come 
up Stairs (for he was a Pair of Stairs higher). Mr. Deneto comes up; 
r. Colepeper * holding the Door in his Hand, would not let him, at firſt, 
come in. Your Buſineſs, Sir? ſays Mr. Colepeper. You know my Buſi- 
neis well enough, ſaid Mr. Denew. He told him, That he came from 
Sir George Root; he ſaid, That he had no Buſineſs with him; he had 
been with Sir George Rook, and he did deny himſelf, like a Scoundrel Fel- 
low, for at Home he was, but would not ſce him, and he believed him 
to be ſuch another; he took this Mr. Denew to be a Scoundiel Fellow 
too, and he would have nothing to ſay to him. Mr. Denew ſaid, my 
Lord, he did not expect ſuch Language as that was; and whatever your 
Quarrel, ſaid he, may be with Sir hems Rook, is no Matter, but you have 
given me Provocation: Says he, If you have been with Sir George Rook, 
you have heard the Matter, and ſhall not talk of it; but ſince you have 
given me ſuch provoking Language, you cannot expect I ſhould take it 
very calmly ; and away went he. The next Morning, my Lord, by pure 
Chance, about Temple-Gate, he ſaw Mr. Colepeper in his Paſſage, and 
there he told him, ſays he, Vou may remember the Language you gave 
me laſt Night; it is not ſuch Language that one Gentleman ought to 
pn to another, and you muſt Fire 6 and learn better Manners. Says 
Ir. 22 What need have you to trouble yourſelf with Sir George 
Rook's Buſineſs, when I have been with him? Says he, It is my Busi- 
neſs that I concern myſelf about; and upon that, there was ſome Sort of 
a Challenge upon his own Account. But if this be every Tittle true, it. 
will not juſtify the Indictment ; that is, That he offered to fight the 


Duel on Sir George Roo#'s Behalf ; for this Quarrel was upon the Account 


of that Gentleman himſelf, When he came to other Witneſſes, that 
Gentleman who came laſt, he tells you, That it was upon his own Ac- 
count, and not upon the Account of Sir Gezrge Rock : So that ſo far as 
there were any Witneſſes preſent, ſo far they give you that Account. 
My Lord, as to this Mr. Britten, there is no great Matter fixed upon 
him: In this Cauſe, they do own, That Mr. Britten was taken for a 
Friend, and Mr. Colepeper's Siſter ſent for him as a Mediator; ſhe 
looked upon him as a Friend, and did rightly think ſo; for indeed, he 
was ſo purely in this Matter, and had no Deſign nor Enmity againſt Mr. 
Colepeper; he hearing there had been ſuch Provocation, he went purely 
to acquaint him, that Sir George Rock was angry, and he would have him 
make up this Matter, and ſign an Acknowledgment, but he would not; 
and thereupon he ſaid, Sir George Rook was the Darling of Kent, and he 
would be inſulted if he would not ſign that Paper; every one would eſ- 
pouſe his Quarrel, and he among the reſt, if he would not acknowledge 
that Rudeneſs. My Lord, this is no Challenge ; Mr. Britton only told 
what the Event would be, if he did not make Acknowledgement for that 
Offence; every Gentleman would eſpouſe Sir George Riit's Quarrel : 
This was only to ſhew the Eſteem Sir George Rook had in the Country ; 
that Mr. Coleprper would be inſulted, not by Sir George Ros, but by the 
Country, and he might well think ſo, if it were true what is reported of 
Mr. Colepeper, in reference to Sir George Roo“: But he told him what he 
believed the Conſequence would be; and he came purely as a Friend, and 
nothing elſe; ſo that, my Lord, there is nothing to be fixcd, that he 
challenged Mr. Colepeper to fight upon Sir George Rook's Account; he 
came purely as a Friend, and nothing elſe. Your Lordſhip hears that 
they would infinuate, That theſe Gentlemen layed in wait, and were 
hired on purpoſe to affront and aſſault this Gentleman, and that they 
were Men fit for ſuch evil Practices and Deſigns; but there is nothing 
that hath been proved of that. "Theſe Ladies talk of Stories they heard 
in the Country; and if they had a Mind to aflault Mr. Colapeper, he was 
at his Chambers to be hcard of; what need they ſo much lie in wait ? 
And even this very Day he went abroad when this Battle happened. 
But, my Lord, how could it be poſſible this ſhould be otherwiſe than 
Chance? Mr. Coſepeper, he lodged in Cecil-Street, in the Strand, they 
met him at Wich-Sircet, near St. Clement's Church; it could not be pre- 
ſumed, that they ſhould lie in wait there, expecting to meet with him; 
ſo that the very Circumſtance of the Place ſhewed there could be no De- 
ſign of their meeting him in that Place; for how could they ſuppoſe he 
ſhould come there, fince he lodged in Cecil. Strat? And then, my Lord, 
it ſhews he had not thoſe Apprehenſions of Danger, that he was not ſo 
much concerned, as he would have us conceive ; for he goes immediately 
out, took two or three with him : It was to challenge this Man ; but he 
would make you believe it was not a preſent Challenge, but after he had 
fought with Sir George Rok in Holland, he would fight with this Gentle- 
man there; ſo that, my Lord, this ſnews he was far from thoſe Apprehen - 
ſions of Danger as he hath pretended, We ſhall call two Noble Lords to 
theſe Gentlemen's Reputations, that will give an Account of theſe Gen- 
tlemen, that they are no ſuch men as wr” adm ; and then we hope, 
though it is our Misfortune not to have Witneſſcs, the Matter will be 
taken, as in all Probability it was. 

L. C. J. Mr. Wells, pray tell me the Affront Mr. Colrpeper gave Mr. 


Lord, he afterwards, as he frequently did, dined with Sir George Rock: | Denew ?—Mr. Wells. I did open it to your Lordſhip, 


Not true, nor offered to be proved ; but bcing not to the Point, was let paſs, as many other Things for the ſame Reaſon. to 7 
| | * : C. 7. 
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| there were ſome other, but no other People knew any thing of the Matter. 


L, C. J. It was not plain eneugh forme. to ſees. 


1 ? 1 ds FR. | 1 . POTN: | " . , „ . * 
Mr Nelli. I am ſotry for that, my Lord, it is often my Misſortune; there is nothing can be leſs injurious to any Man than he: He is one that 


but, with humble Submiſſion, it was at Len o'Clock at Night when he 
came; he told Mr. Denewo, he had been with Sir George Rook, Mr. Cole- 
eper ſaid, ſays he, I have been with Sir- George Rook, but like a Scoundrel 
Fillow he denied himſelf at home, and you are ſuch another Scoundrel. 
L. C. J. Did he ſay that . Me. alls, Yes, my Lord, he did- 
OGuun. Queen. Have you any Evidence of that? | ha 
Mr. Well. My Lord, we have nothing but Mr. Denew, and he will 
give his Oath on it, as well as Mr. Colepeper his Oath to the contrary. 
L. C. J. Mr. Colepeper, you are upon your Oath, Did you ſay Sir George 
Kool was a Scoundrel Fellow for denying himſelf ? . 
Mr. Colep. Never, neither then, nor in my whole Life. 
Z. C. J. Did you ſay Mr. Denew was a Scoundrel Fellow ? 
Mr. Colep. No, my Lord, never: I ſaw that Mr, Denew' wanted a 
Colour, and I was refolved not to give him one. EO LE Ss, 
Antther Counſel for the Defendants, _ * 


% 


My Lord, it cannot be expected, as this Cauſe ſtands, that we can be 


able to give much Evidence: If we could do it, I would not take up your | 


Lordſhip's Time with any Obſervations of my own.; but I think ĩt is very 
obſervable upon the Indictment, that the Gentlemen on the other Side 
have ſcarce given us Leave to make an Anſwer to what was faid, in refe- 

| rence to the Defendants. 1 | 
L. C. J. You had beſt to call what Witneſſes you have; and then if 
ou have a mind to make Obſervations you may. „„ | 
Coun. Def. My Lord, we muſt firſt beg Leave to introduce another 


Piece of Evidence, the Paper that I have in my Hand. 
Colonel Lee called. 


Conn. Def. We would firſt beg Leave to ſhew how Mr. Britton went to 
Mr. C-lepeper and the Gentlemen that we muſt bring, that he ſhewed the 
Paper to firſt: I believe, my Lord, it will appear there was nothing in the 
Paper but what any Gentleman might ſign. : 

Coun. Def. (Speaking ta Col. Lee.) Did Mr. Britton ſhew you that Paper 
at any Time, and on what Account ? 

Col. Lee. Mr. Britton and I was at the Coffee-Houſe upon the 21ſt of 
61 talking of the Behaviour of Mr. Colepeper to Sir George Rook : 
Confidering the different (a) Characters of theſe Gentlemen, we thought 
it adviſable to have an Accommodation; and in order thereunto, we pro- 
poſed the drawing up of a Paper; Mr. Britton drew it up, and upon Pe- 
ruſal I. Ch) approved of it, and did think there was nothing in it but what 
Mr. Colepeper, or any Gentleman, might ſet their Hands to, without any 
RefleRion upon their Reputation, and thought Sir George Rook would ac- 
cept of it; and accordingly Mr. Britton went, and faid Mr. Colepeper was 
not at home. My Lord, I believe this is the Paper. | 

. - Coun. Du en. But ſuppoſe Mr. Colepeper would not ſign that Paper: 
What then? 

Col. Lee. There was not a Word ſpoken of that. 

Coun. Queen. How many Gentlemen were there talking over this Matter? 
Col. Lee. Nobody but Mr. Britton and myſelf that | know; in the Room 


Serj. Darnell. But was there any thing ſaid in caſe he ſhould refuſe to 


ſign the Note? 1 
Col. Lee. No. 


The Paper ſbetun to Mr. Colepeper. 


Coun. Def. Is that the Paper ? 

Mr. Colep. I am almoſt ſure it is not. 

L. C. J. What do you ſay? 5 

Mr. Colep. Indeed, my Lord, I believe it is not. | 

Coun. Qucen. (Speaking to Col. Lee.) Can you ſay it is the ſame Paper? 

Col. Lee. I cannot ſay it is the ſame Paper. 

Coun. Qucen. But is that a Copy of the Paper that was drawn up? 
Col. Lee. I do believe it is the ſame Paper. e 

Coun. Queen. But he was not at the Delivery of the Paper to Mr. Cole- 
pep-r ; therefore it is not Evidence, oy - 

Serj. Darnell. My Lord, it cannot be read; for to read it is to make it 
Evidence: And it does not appear by any Proof that it is the Paper, but 
on the contrary is ſworn by Mr. Colepeper not to be the Paper. 

L. C. J. (S:eating to Mr. Colepeper.) Can you ſay it is not the Paper? 

Mr. Colep. My Lord, to the beſt of my Judgment it is not the Paper, 
nor the Bigneſs of it; and there is this Clauſe left out, That I was to ſa- 
tisfy Sir George Rook, and all his Friends. | 

T. C. J. Was that in the Paper you had ? | 

Mr. Colep. My Lord, in the Paper J had, I was to aſk Pardon of Sir 
George Rook and all his Friends, though I had never ſpoke amiſs of him. 

Coun. Def. My Lord, he does not believe it to be the ſame Paper, 

Mr. Colep. I do not believe it to be the Hand. 

L. C. J. It cannot be read as Evidence. | 

Coun. Def. We do not offer it, my Lord, as the Paper that was actually 
ſhewn, but that the Jury may fee that Mr. Britton went upon an amicable 
Deſign ; we offer it ſo far. | 

Coun. Queen. Do you, Mr. Celepeper, ſay it was the ſame Paper? 

Mr. Colep. That which was tendered to me was moſt ignominious. 


The Lord Winchelſea ſtvorn. 


Coun. Def. Pray, my Lord, will you be pleaſed to give an Account of 
what vou know of theſe Gentlemen. 

Lord Winchelſea. When I underſtood they were under fuch an extraor- 
dinary Proſecution, I could do no leſs Right than to appear for them here: | 
I wonder that theſe Gentlemen, that are known to be Gentlemen of good | 
Eſtates and great Honour, ſhould be called Fencing-Maſters and Duel- 


| 
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| '2& 3 A. (192) 
Words of him; 1 have. long had an intimate Acquaintance with him 8 


values himſelf upon. his Honour and Reputation, and would not do a bag 
Thing for the World. And Mr. Denew is repreſented as a Fencing. 
| Maſter and Dueller, a Maſter of Defence; it is well known he is a Gen. 


I. C. F. He is eſteemed to be one that is ſkilful in Fencing, 
Lord inc. He has a Commiſſion from the Queen, and hath a double 
Commiſion from the Prince at this Time, and is now in as good Circum. 
ſtances as any Man in the Country, and is well known to be of a good Fa. 
mily ; and I am: ſure he would be very ſorry to change (c) Circumſtance, 


41 Coun. Def. Was he a quarrelſome Man ? . « { " 
5 Lord I/inc. He is a Man of Honour, and will endeavour, when he is 
injured by any Man, to do himſelf Right: He hath a great Regard to his 


him give Offence to any Man. 


Reputation. 25 r 1 
| | The Earl of Thanet ſworn. 10 
paſt, and I never heard but that he acquitted himſelf, in all the 
he tranſacted, like a very worthy, honeſt Gentleman, and an underſtandin 
Man; and this is the juſt Character he hath in the World; and this did 
recommend him to the Station he is now in to ſerve the Queen't He hath 
been a very civil, honeſt Man, and I never heard but was ready and 
willing to do all kind of good Offices. As to the other Gentlemen, I be. 
lieve Mr. Derew to be an honeſt Gentleman; but as to Mr. Merriam, l 
me 2 tn *. Name before. 25 , | 
oun. Def. Do you think, my Lord, they would be guilty of an Aſſaſſ. 
nation 853 4 of Thanet. No, indeed. 0 EN | | A 

Coun. Def. Is Mr. Britton in any Flace in the Government? 

E. of Thanet. He has had a Place in Dover theſe twenty or thirty 
Years; and I believe, by the juſt and good Character he hath had, is made 
One of the Commiſſioners of the Cuſtom- Houſe, bo 

Coun, Def. Are they taken Notice of to be Men of peaceable Temper? 


ſomething of him. He is now actually employed under the Prince and 


Jers. I'! ſpeak firſt of all to Mr. Britton, who is a Gentleman of that 
Eſteem and Worth in Town and Country, that I need ſay but a very few | 


L. C. J. Did he ſay, Come out ? 


{a) Mr. Colepcer is glad of the different Character; and hopes the Reader will think it well made out. 


75 Whether this is any Credit to the Paper ? 


{«} is preſumed his Lordſhip might be miſinformed, nor are the Defendants indicted for Poverty. 
1 


1 Steed. 


with this Gentleman that makes Complaint againſt him; I never kney 


E. of Planet. I have known Mr. Britton for near theſe _— Years 
uſineſ 


55 S0 Amine een, e een 


_ 
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or, Are they quarre}ſome Perſons ? | 20 
E. of Thanct. I believe of Mr. Britton, by all that J know of him, that 
there is not another Man in England can believe he would have any ſuch In- of 
tention of being in an Aſſaſſination. | me 
Lord Win. As to Mr. Merriam, hearing his Name, I ſhould have ſaid ( 


me; and I verily believe he cannot be concerned in a baſe Action. 4 
| Sir Benjamin Bathurſt ſworn. _ 
Bathurſt. I have known Mr. Britton, my Lord, theſe twenty-ſeven 54 
or twenty-eight Years: I never knewa Man in my Life more inoffenkve, Bri, 
or more defirous to do any good Office ; a' Man of a very good Temper ; ne- A 
ver inclined to quarrel; never provoked; but is always ready to. do all and 
the good Offices he can. Mr. 8 I hear, hath been ſlightly ſpoken C 
of, which I wonder at. He was bred a Merchant, has always behaved 4 
himſelf very well, and is a Gentleman of a good Family and plentiful Eſtate, Rosl 
and hath lived in great Reputation, and did ſometimes trade as a Mer- C 
chant, and, that not anſwering, he lives now upon his Eſtate in the Coun- Bour 
try: As far as I have heard of Mr. Britton, he hath a good Character of L 
all Mankind, and is now One of the Commiſſioners of the Cuſtom-Houſe, C! 
and I believe is very well eſteemed by all that know him. fay i 
Coun. Def. Do you think he would have been guilty of an Aſſaſſination! Geor, 
Bath. No, indeed, I do not. | was 
L. C. J. (Speaking to the Quten's Counſel.) I would afl you how you fix lieve 
any Crime upon Mr. Britton? I will ſuppoſe the Words in the Paper was 
which he ſhewed Mr. Colepeper were too ſevere, and not fit for a Man to 
ſign : But does that make him Guilty ? Co 
Coun. Qucen. My Lord, he challenged him in expreſs Terms, the 2 
Serj. Darn. My Lord, Mr. Colepeper ſays, Mr. Britton came to him, Ce 
and propoſed the ſigning of a Paper; and that now they ſhall bring another was t 
Paper, and not the ſame that was firſt tendered to him, I think is very extra- me tc 
ordinary, and makes againſt them: But then, my Lord, after the Paper fays © 
was tendered to Mr. Colepeper, (but refuſed by him) immediately after that me a 
Mr. Britton gave the Challenge. | and h 
L. C. J. That is a Queſtion. | at five 
Coun, Ducen. Says he, Sir George Rook is the Flower of Kent, does tay t 
friendly Offices, promotes and advances his Friends, and there are twenty that a 
will engage themſelves in his Quarrel, and 1 myſelf for one. and 
L. C. F. Mr. Colepeper, Pray tell us the Matter. | from | 
Colep. Says he, I ſee you have a Friend here, and I have one hard by; Child, 
Come out, and end it. carne | 
L. C. J. 1 have a Friend by But this is not an Aſſault. There 
\ Colep. _ he, I will take the Quarrel upon myſelf, and I will ſtand s 
and fall by Sir George Rook. | fays Si 
Coun. Queen. Did you hear him ſay ſo ?---Colep, Yes, my Lord. worn 
Coun. Juen. And Mrs. Steed ſaid the ſame. Gun 
L. C. J. Did the ſay the ſame ?---Col:p. Yes, my Lord. r! 
L. C. J. Mrs. Steed, Did you hear him ſay that he had a Friend below, Cole 
and therefore he would have him go down and end it; and, that he would L. 
take the Quarrel upon himſelf ? Culep 
Mrs. Steed. He ſaid he would make an End of it preſently ; that he 2.0 
would ſtand and fall by Sir George Rook, and fo would twenty more; and f Celep 
that if he did not ſign, he would be inſulted ; that there were twenty en- Og 
gaged in the Quarrel. h; Can 
L.C. 7. But did he fay, Come out, and end it now; I have a Friend = * 
hard by! | G 7 Up 
Mrs. Steed. I did not hear him ſay, Come out; but I heard him ſay, } 7A 
There were twenty more would ſtand and fall with Sir George Rok. Soo _—_ 
Serj. Darn. Did you hear him ſay any thing of coming out ? | r- 
Mrs. Steed. He ſaid, we will end it preſently. | 2 "V 4 
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vn, WO r eee Thr MW rite be fred out of the a.; 
= * No, my Lord, r. Cumin was there * 3 5 4 2 1550 e Ay 82 > * Fiat Inſtance of ſome 
3 Mr. Bently, Was you by then? Did you hear any ſuch Diſ- en e Fart ot the Defendants, who ſhewed themſelves concerned for Si *I 
Jug CO 7 ? | ” ! * Wet _ 25 8 eng? I Ger, Reads Honour, and feared the Nays a Caſe that would ill 0 64 
Len. 5 22 No, my Lord, 1 did not. 3 the Light. However, thus far the Short-hand Writers had proceeded 
L. G 8 Was you by when Mr. Britton wus there on Sunday Morning ? ; N 55 great Exactneſs 3 and they are ready, b their Hand- writing An d 
| Bint. TG by when he firlt came in. . | . * | Notes, to juſtify all before-mentioned in this Trial, which: by this Time 
__ Z. C. F. Did you hear any Diſcourſe ? Wh near ended, ö | 15 
78 Bent. No; I perceived they deſired to be alone. 8 at — lows, William Colepeper offers to the Reader from himſelf : Per- I 
— Cann. Def. My Lord, I would obſerve, that the Indictment is laid ſe- wen gal N be eee, 3 if the homer = been taken by | 
| . ay : : g” 4 wao immediate [ | 8 
veral Ways: Beſides the Confederacy, they charge us with particular Of Iillim Golepeper being ph „ et 9 ag eng bg 5 po Oo : * 


in Challenging. As to the Beginning of the Indictment, they take e 
| a 7 there are three of them, and they ſay they entered re by his Memory. And if any Doubt ſhould ariſe, (as he hopes and 
into a Conſpiracy, to conſult and contrive how they might do a Miſchief 3 thete will not) concerning the little Remainder that he undertakes 
to Mr. Colepeper. They begin, my Lord, only with Ne Denew, and | © periorm, he muſt a to the many Perſons. preſent for the Fidelity 


: did himſelf to Duel with Mr. Co and Exactneſs of his Relation. 
eee eee e on Mr. Ys hg" made this Anſwer to what Colonel Crawford depoſed. 
r 


| | Rook: And a Mr. am, that did meet | 
| — ere 3 with Mc. 7743 cough Ls. 2 3 My Lord, I was telling your Lordſhip and the ury, that Mr. Britton: 
* | —_ & it, had threatened me with twenty on Behalf of Sir George Rost, if I would 


* 


ears avoured to ſupport a Conſpiracy; and if they fail of the P * t . 
ineſs = know — ee fails: As to Mr. Britton, and Mr. * 7 bas: the Paper defore-mentioned. My Lord, Mr. Bricten named 
ding Merriam, there is no Evidence that can concern them; but ſuppoſe there r. B Y hay al þ L haye indeed thought it not proper to mention, after 
s did ſhould. be ſome warm Words between Gentlemen, are thoſe Words in- 5 18 the Names of Gentlemen on ſuch an Occaſion ; but ſince 
hath dictable, unleſs there be ſome Things premeditated, in order to bring to | G. one R awfe ord comes here voluntar Us and is ſuffered to ſwear for Sir 
4000 ſuch a Conſpiracy? But, my Lord, they have not produced any Evi- I 5 Honour, 7 1 hear it called) out of the Cauſe, I think I 
be. dence whatſoever, that Mr. Britten, one of them, ever ſpoke to, or ſaw ouzht to tell your Lordſhips, that Colonel Crawford, who makes himſelf 
. | the other two, Mr. Denew and Mr. Aderriam; fo that, as to Mr. Britton, out to have been there, (I mean at Sir George Rook's Houſe) was one of the 

, twenty particularly named to me by Mr. Britton: And, my Lord, I'muſt 


there can be no Manner of a Conſpiracy. It does not appear that he is 
ared indeed, that Mr. Merriam | farther obſerve, Colonel Crawford has ſworn, that Sir George Root went 


"MF. ilty of any Fact directly; it has ap lonel Cre 
Wir 6 TR. 4 that Mr. Merriam and Ui Britton ate out of the Cauſe ; ſo * ſee my Lady Hallifax's Children; but Sir George Rook, on the next Day 
that Mr. Denew is alone in the Conſpiracy : He conſpired by himſelf, and "er ns when I waited on him at his Houſe, told me, when 1 ſpoke 
nifty there muſt be * Three to make it a Conſpiracy ; and we muſt ſubmit to | 1 Th is being denied, that he was gone to a Committee of the Council, 
nade your Lordſhip's Judgment how far the Challenge is indictable. Suppo- | M 51 one of the Counſel for the Queen ſpoke to this Effect: 
| ung Mr. Britton had ſaid, Come out, How is that indictable, unleſs it had Woe Lord, I wonder to Wear this Diſpute about Sir George Rook's being 
"= been in order to an Afſalination? And as to Mr. Britton, unleſs there be Ry 77 when Mr. Colepeper went to his Houſe: What Colonel Crawford 
a Conſpiracy, it will not do. | r. Golepeper have depoſed, 18 may eee Mr. Cale peper ſays, he 
VER Another of the ſame Side; They have laid it a joint Aſfault, as an Action r there about five, and making his Man ſearch for Sir George, believed 
In- of Battery, againſt Two; but upon Evidence, my Bord, in the Indict- JV at Home; now Colonel Crauord comes and puts the Matter out 
ment, we ſubmit it whether it muſt not be laid ſeverally. | of all Doubt, and | of that Sir George was at Home at the Time. 
ſaid Coun. Queen, It is in the Indiftment ; they are all Codd Overt- Acts ___ ended the Evidence ; the ſumming up of which 1 Lord Chief- 
err Juſtice Holt, and his Lordſhip's Remarks to the Jury, Mr. William Cole- 


Z. C. F. Mr. Britton is not indeed guilty of F ighting; but the Qu | 8 | 
tion is, Whether or no what he ſaid amounted to a Challenge ? dertake, on his bare Memory, to print any thing ſaid by his Lordſhip. 


(Then the Lord Chief- 2 read over ſome of the Indiftment.) Mr. William Colepeper only notes, That his Lordſhip was fully convin- 


he Conſpi 1 | : 
of the Conſpiracy. _ * Peper thinks not proper for him to give an Account of; nor will he un- 
Denew and Mr. Marriam; but not Mr. ced of the Caſe, and that the Jury were ſo too; for, having withdrawn 


even T. C. J. This concerns | 
ſive, Britton, * from the Bar, and conſidered the Matter, they brought in their Verdict as 
ne- Mr. Mills. My Lord, Here they have got Writers in Short-Hand ; follows, and is now on the Record fs 855 | 
o all and Me. Glen 2 * Gee Rot: 1 1 John Merriam, Not Guilty, 2 
dken Coun. Queen. We e to: know how this was, if it ſhould come abread. Richard Britton, Not Guilt F F 
= . | 'y of the Conſdiracy, wor of the Aſſault, But | 
v4 „ ee of the ſame. There is Nobody ſays any thing againſt Sir George gui tt 2 1 e reft of the Indifiment, in JL Wa boo? 74 7 e 127 
er- Coun, Def. My Lord, we deſute to be heard for Sir George Rool's Ho- wi ig RE 
5 _ n. Def. My Lord, 4 Nathaniel Denew, Net Guilty of the Conſpiracy, but guilty of the reſt 
er of . G. 3. Here's Nobody queſtions Sir George Roof's Honour. of the Indittment, in Manner and Form as is charged againſt him, 
uſe, Crun. Def. Your Lordſhip will pleaſe to remember Mr. Colzpeper did Mr. Ca Piper cloſes his Relation with the Particulars with which the 
Law cloſed it, viz. with the Sentence that was paſt on the Convicied, the 


fay in bis Evidence, that he ſeat his Man into the Room to look for Sir nent Tein afl the Trial: 


George R:0k, that he was not there; and he ſent him up Stairs, that he | / 
Was = found there ; and he concluded with this, that he did verily be- The Court ”_ fat, and all the Judges preſent, the three Counſel for 
the Gentlemen ſpoke in Mitigation of the Offence; and though juſt Ani. 


ieve that he was at Home, We will call our Witneſſes to prove that he 
15 — not at Home. : Y | madverſions might be made on the Matter and Manner of their iſcourſe, 
e Col. Crawford. | yet as the Court was pleaſed to take no Notice of it, Mr. William Cole 
Coun. Def. Will you give an Account where Sir George Rook was on | beßer thinks it not neceſſary to make any Obſervations upon it. 
the 21ſt of Auguſl, Saturday ? | Mr. William Colepeper having declined any Counſel, appeared in his 
nim, Col. Crawf. My Lord, I came to Sir George Rook's Houſe; I believe it Gown at the Bar, and ſpoke in the Caſe himſelf, and after having open'd 
Rs was that very Afcernoon about four o'Clock : Says I, Sir, you appointed the Nature of the Crime, and ſaid what he thought convenient to the 
ctra- me to call on you about this Time; I am ready to wait upon you: No, Matter of Law, the Particulars of which he troubles not the Reader with, 
aper fays Sir George, I can't go with IM now, becauſe Mr. Colepeper hath writ | be concluded his Diſcourſe with Words to this Effect; 
that me a Letter, and hath appointed five o'Clock to come and ſpeak with me, My Lord, Had any of theſe Gentlemen challenged me really upon their 
own Account, however I might have acted, I ſhould not have applied 


and hath writ to me with a great deal of Compliment, that he will come 


at five o'Clock, and defired me to be within. Said I, Sir, then I will | myſelf here for 2 but Numbers are engaged againſt me, and yet 
ftay till five o Clock, and ſtaid till almoſt fix. Says Sir George, Nobody the Quarrel is another Man's. My Lord, *Tis within a few Days, that 
that appoints at five will come now: Says he, We will ſend for a Coach, a Gentleman of an ancient Family in our Country has been hanged for 
and go to my Lady Hallifax's Houſe. We went therefore, wy Lord, killing a Coachman ; I am under ſuch unhappy Circumſtances, that ſome 
from his Houſe, and went no where elſe, but to ſee my Lady Hallifax's | of thoſe now convicted before your Lordſhips, and others indicted who 
Children. I ſtaid with him, my Lord, till ſeven: Says he, when he have been engaged in the villainous Machinations and Attempts againſt 
came back, (to the Porter) Who has been to enquire for me? Says he, | my Life, have been ſince advanced to Places of Honour and Profit, 
There was ſuch and ſuch, and there has been Mr, * : How lang Here my Lord Chief- Juſtice interrupted Mr. William Cole peper, ſuppo- 
* 2g0 ? ſaid Sir George, A little while, ſays the Porter : This is very well, ſing him to reflect upon the Gover nment. 

fays Sir George; almoſt ſeven, and he appointed five o'Clock, This I have 1 1 5 * Mr. William Colepeper went on with due Submiſſion ta 
155 is Lordſhip. 


ſworn to. e f | a 
Caun. Qucen. We do not endeavour to affect Sir George Rook's Repu- My Lord, I intend no Reflection upon the Queen or Government: Her 
Majeſty is an excellent Perſon; but, like all Sovereigns, ſhe is forced to 


tation in any Reſpect; his Reputation is + indiſputable, J ; 
| Colep. My Lond, I ſent a Co at four o' Clock. | hear with the Ears, and ſee with the Eyes of others. The great Man of 
we } & J. You ſay, you ſent one at one o Clock. Malice improves the Intereſt he has to obtain Preferments for his En- 
20 Calep. Ves, mv LY: gines. My Lord, I am ready to prove, That he has employed ſome of 


88 L. C. J. And then ſent another at four o Clock: Why did you ſend it? | theſe Inſtruments upon me, as well before a Demand of Satisfaction, as 
Cel. To excuſe myſelf for not coming at the firſt Appointment ; for I | after an Agreement of e, it him in his own Method on the Coaſt of 
Holland. I hope your Lordih 


and | i d the reſt , | 

law myGlf befor. ip, and the reſt of the Queen's Judges, will 
en- C: 1 wen, We deſire to aſk Mr. Colepeper, what Mr. Britton told | inform her Majeſty of her Admiral, and that he will be made a ſevere Ex- 
end him of a Conſultation with Sir George Rook ? | ample of her Juſtice : And, My Lord, I deſire p4 our Lordſhip and all the 
l Court, to take Notice of what I now ſay ; Sir George Rock is the firſt Ad- 


C:1:p. Mr. Britten told me, he was in a Conſultation with Sir George 
R::k and Mr. Denew, how to proceed with me: When my Letter came, 
he was there, and in Conſult, | 


Coun, Def. My Lord, We inſiſt upon it, that theſe Fellows ſhould not 
go on Writing. 


Vol. VIII. 


miral of England that ever ſent a Gentleman a Challenge, and aſter it was | 
accepted, employed others to fight for him. | 
Here my Lord Chiet- Juſtice, and the other Judges, took Notice of Mr. | 


William Colepeper again for theſe Expreſſions, | | 
C 6 a 2 


* This not Law. | + Yery obliging. 


aid. 


4 


Lies) 


. Bailke had his Anſwer ready: That the Duke of 


34 Fe 
ß Lord, ſaid Mr. M Colepeper,' going on, I am che moſt injur d 
G 445 Country : The Matter of my Diſcourſe is true, 5 per- 
haps the Manner may be mort exchſable, than juſtifable: Mr, Denew 
from a Captain, is made a Lieutenant- Colonel, and Mr. Knarchbul has 
a Place of Boo!. per Anmm, both fince their Crimes. *Tis no wonder if 
ehe extreme” Senſt of my Wrong ſhould 'extort from me Expreflions 
which your Lordſhip thinks do not become me. As you Lordſhip has 
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The Count fr the Defendants then uppredending f great Fine, be 
| Mr. 222 iy yan in mind, that he bad faid at the Trial, Mr. De 
1ad but a mall Z Sorry ony broiytt „ F 
Mr. #lam-Colepeper oum d he had faid-ſo, and referr'd the Fine tothy 

Pleaſure of the Court. 443: * r e736 £3 +4 Fr * 
| Accordingly Sentence was paſt upon the Defendants as follows : 


4; | 4 Pe yi * ; * 9 9 * , * . : 5 N . 998 ＋ 7 1 34 1 4 
A Nathaniet Denew Fin'd 200 Marks. n 
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LIV. The Procesdings before the. Lonbs of the Council in Scotland, againf David Baillie, i, 
Feb. 1503-4, for Defaming the Duke of Queensbury, and the Marquis of Anandale. 


HERE having been ſeveral Letters ſtopp'd at the Poſt-Houſe in Edin- 
I © burgh, wrote in Cyphers, Cc. which 
Plot: intended, the Government cauſed Davi, 
being brought before the Privy Council, the Lord Juſtice-Clerk aſk d 
him, Whither any Perſon had offered to entice him to * e againſ! the Duke of 
Hamilton, the Duke of Athol, and his Brother the Earl JA romarty, and 
others ; as if they had been in a Plot againſt her Majefly. To this Queſtion 
| Ce, and Marguis 
of Anandale, had been treating with him, to depoſe againſt the Perſons the 
* Lord Fuſtice-Clerk had named. CO REY. 

The Board began to examine Baillie, How, and when, and upon what 
Occaſion he had met with the Duke of Qxeenſbury, and the Marquis of 
Antndale ? All the Anſwer they could get of him, was, That be bad writ 
«Letter to the Duke of Hamilton, which contain d all that he knew, or could 
ſay f what had been aſt d him. He was told in Council, That he muſt 
declare what he had writ in that Letter ; it not being enough for him, in 
2 Caſe of that Nature, to refer to it in general Terms. And in the mean 
time;/ leſt there might be Impreſſions, Informations, or Advices given 
him by the Party, which it was their Intereſt to do, he was committed 


avid Baillie to be ſeized, who 


_ cloſe Priſoner, which is the uſual Courſe the Privy-Council takes till 


the Examinations are over: But at the ſame time he was allowed Pen, Ink, 
and Paper, and deſired to draw up in Writing all that he had to ſay, of 
what he pretended to have paſt between the Duke of Qucenſbury, the Mar- 
quis of Anandale, and him. | 7 

"Inſtead of drawing up what he had to ſay in Writing, as defired by 
the Privy- Council, he writ a Letter to the Earl of Eglington, Preſident of 
the Council pro tempore; acquainting him, That upon the whole Matter, 
he could ſay no more than what he had writ in that Letter, (meaning his 
to the Duke of Hamilton,) and preſſes that the Lord Juſtice-Clerk might 
ſhew the ſame to the Privy-Council ®, 

In the mean time, the Lords of the Privy-Council ſent two of their 


Members to the Duke of Hamilton for the Letter Baillie had writ to 


him ; which his Grace deliver'd to them, upon the Clerk of the Council 
returning him an atteſted Copy. Thereupon Baillie was again call'd 
before the Privy-Council, and aſk'd, That ſince he had ſaid in general, 
that the Duke of 8 and the Marquis of Anandale, had endea- 
vour'd to bribe him to depoſe againſt certain Noble Perſons ; it was ex- 

Red now, he ſhould * the Board all the Particulars of that Tranſ- 


action. Baillie ſtill inſiſted, That he could make no Anſwer, except he | 


had a Sight of his Letter to the Duke of Hamilton. The Queen's Advo- 
eate told him in Council, That by the Law he was obliged to anſwer 
ſuch Queſtions as were put to him by the Board; and that if the Letter 
he had writ to the Duke of Hamilton were true, he could not but re- 
"member the material Heads thereof; and if it were falſe, he ought not to 
continue in a Lye. The Queen's Advocate put him alſo in Mind, 
how unaccountable a Thing it was, That he ſhould not remember what 
he had writ but five Weeks before, which was the Date of his Letter 
to the Duke of Hamilton; when in that very Letter, he pretended to 
remember A hae many Things which had happen'd to him Five Months 
before, which was the Time he had met with the Duke of Qucenſbury. 


The Advocate inſiſted further, That his ShuMing in this Matter, car- 


ried with it, all along, a great Probability, that the Letter he had writ 
ta the Duke of Hamilton had been dictated, or ſuggeſted to him; and 
he had fince quite forgot his Leſſon ; whereas, if what he writ then 
had been true, (being a Thing in itſelf ſo extraordinary,) though he 
might pony forget ſome minute Circumſtances, it was impoſlible he 
could forget, in fo ſhort a Time, the Bulk and material Parts of it; 
Truth being uniform; and Lies, for the moſt Part, defeating and con- 
founding themſelves. 

Baillie continued deaf to all that the Lords of the Council could ſay to 
him; and they, to give a fair Handle to recolle& his Memory, agreed to 
draw up ſome Interrogatories in Writing, which they deliver'd to him, 
rt him to give in his Anſwers likewiſe in Writing, againſt the next 
Time he ſhould be called before them. 

e Baillie, when remanded back to Priſon, falls to writing 
ſomething like Anſwers to the Interrogatories which had been given him: 
But, upon ſecond Thoughts, he breaks off abruptly ; and to cover his 
Confuſion and Irreſolution, throws the Ink-Bottle upon the Paper, of 
Deſign to blot out what he had writ : Which Paper the Keeper of the 
Priſon brought to the Council. | 

The Council ſeeing they could have nothing from him in Writing, 
after ſeveral Nays Time given him to do it, call'd for him again; and 
.defired him to anſwer the n Viva Voce: And what Anſwers 
they were, will beſt appear, by placing the Interrogatories and the An- 


wers in Order. 


Baillie's [nterregatories and Anſwers. 


1. Interregatory 1/t. What was the Riſe, or Occaſion of his being ſent 
for by, or going to the Duke of Queenſbury, and Marquis of Anandale, 


_ about the Plot? And, if it was any Diſcourſe he had had with any of their 
* Theſe, and the other Letters, are all inſerted together at the Cloſe of this Proceeding, 


ve Alarm to the Miniſters of a 


Duke, who brought him to the Duke, ſaid to him; and the Declarant 
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Nun 


8 „ 
eourſed him on that Subject??? e on 
Anſwer. He can give no Anſwer 


„„ 

2. Inter. 2d. Who brought him to the Duke of Qucensbury? And 

what was ſaid to him by the Perſon who defired him — to hiz 

Grace? And what he anſwer'd? And about what Time this happen'd, 
as near as he can remember ? i en eme un 

F of The Time was about the latter End ef nt the Beginning 

of Auguſt; and does not remember what Mr. Steturt, Servant to the 


anſwer'd, Nothing ; but went away with him. | 
3. Inter. 3d. What the Duke of aue ſaid to him? What Ac. 
count he gave of the Reaſon or Cauſe why he ſent for him; or that an 
Perſon had recommended him ? And who the Perſon was? And that he 
ive Account of any other Circumſtance, that might have been the 
Jauſe or Occaſion of the Duke's Enquiry? | 
Anſ. Does not remember what the Duke of Ducen;bury faid to him; 
nor can he anſwer at preſent, what was the Reaſon the Duke gave for 
ſending for him: And ſays, That the Duke ſaid, he was recommended to 
him; das would not tell the Declarant, by whom. ' | 


4. Inter. 4b. What the Duke ſaid to him? What he inform'd him of 
either as to Things, or Perſons? And what he deſired of him? And for 


what Cauſe? And what Arguments he uſed, to induce him to be free —_ 
_——_— JC < 
Anſ. He cannot recollect himſelf of what the Duke infarmed him, a 6 
to any other Perſon ; and will not anſwer, at prefent, what the Duke de- an 
ſired of him: Nor will he anſwer, what Arguments the Duke uſed with the 
him, to be free and plain with his Grace. p « doi 
5. Inter. 5th. If the Duke named to him any Perſons? And what the © nif 
Perſons were? And what the Duke defired to know of him concerning 101 
them? And what he anſwered about the ſaid Perſons, or any thing that © Caj 


was diſcourſed to him? Di 


Anſ. Ves: And what theſe Perſons were, will not anſwer at preſent. * ba; 
What did the Duke deſire of him concerning theſe Perſons ? He is not to eat 
anſwer that at this Time: What Anſwer he gave to the Duke, when he in 
deſired to know any thing of theſe Perſons, c. & Will not anſwer that © ſeq 
neither. | is ; Ja 

6. Inter. 6th. If the Duke, at parting, appointed him a new Time, or fad 6 + 
he would ſend again for him? And to what Purpoſe? And, if he bid net 
him enquire, or remember. himſelf better, as to any Particular, and « 
bring him an Account of it? | 01 mtiuby "ie 

Anſ. If the Duke, at parting, appointed a new r him! tu 
Says, No: But ſaid he would ſend for him again. If the Duke did bil BF rit 
him to remember, or enquire, as to any Particulars, and bring him an « bal 
Account of it? He cannot anſwer that juſt now. _ , $ pat 

7. Inter. 7th. When he met with the Duke the ſecond Time? A * Au 
what was the Occaſion of it? And what further Diſcourſe was betwixt * ter 
them? And if any Perſons were then named? Or he defired to witneß Wi Su 
againſt them; or to witneſs any Part of the Plot; or their Hand therein; © one 
2 any Correſpondence thereabouts? And what elſe paſs'd in the Second F on 

eeting ? | 1 upe 

By bat what Time he met with the Duke the Second Time, he can- Fal 
not remember: And what was the Occaſion of his Meeting with the * ter 
Duke the Second Time, he cannot anſwer. As to that, What Diſcourſe © of 
was betwixt them the Second Time ; he cannot recapitulate 1 of 
cular that paſs'd betwixt them juſt now: And if he named any Perſons ; wh 
to him? Declares, Yes: And what theſe Perſons were? He will not an. mat 
ſwer that. And if he deſired him to witneſs againſt any Perſon? He will 5 
not anſwer that juſt now. | ; mM 

8. Inter. 8th. How long after was the Third, and then the Fourt < oy 

Meetings? And if any thing occurr'd in the mean time? And what ws Cl . 
the Occaſions of the ſaid Meetings? And what paſt therein, either as the 
Perſons or Things? | : | 8 

Anſ. When was the Third or Fourth Meeting he had with the Duke: he! 
He did not mind: And what occaſion'd the Third or Fourth Meeting e 
with the Duke? He will not tell that at this Time: And what paſt be «© defi 
twixt them at the Third or Fourth Meeting, eith to Perſons, "WF < 
Things ? He is not to anſwer at this Time. \ | * ton | 

. Inter. 9th. That you anſwer all the above Queſtions : As to the Oc. © <ipa 
We and Manner of your coming to the Marquis of Anandale ? An © had 
what he ſaid to, and demanded of you? And what you anſwered? And what © ſed, 
Perſons he named to you? And what he required of you as to.thoſe Perſons! © the | 
And what Encouragement he promiſed you? And for what Cauſe ? © By: 

Anſ. Who brought him to the Marquis of Anandale? Anſwer'd, 1 * Ad 
Gentleman, whoſe Name is Bane; as he believes: And what the © tory 
Marquis ſaid, or aſk'd of him? He will not anſwer at this Time: A! © agg1 
what Perſons the Marquis named to him? Anſwers, He is not d : my 

riv 


| name them now. And what he did require of you, as to theſe Perſans! 
Anſweb 
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lune ie cannot anſwer that juſt now: And what Encouragements be 
17 . him? Arfwers, He will not tell that at this Time. 


10. Inter. xcth; What moved you to go to Duke Hamilton, or to write 
 othim Wide adviſed you to do ſo? Who introduced you ? And what 
[aid you to bim, when you gave him the Writing? And if it was ſign'd 
d you ? And what the Writing did contain? And what 5 remember 
1. * Contents thereof? And if you ſhew'd it to any other Perſon ; and to 
whom ? Apd what his Grace ſaid to yay about it? And if you was with 
im oftner than once about this Matter ? And if you acquainted any 
"her therewith; and who they were? And what paſs'd betwixt you and | 
hem upon this whole Subject OE Ct eee 
| 7 He will anſwer no Queſtions as to the Duke of Hamilton, at this 


The Exami! ation being over, the Lords of the Council found, That 
bis refuſing to anſwer the Interrogatories put to him was yok Law, 
and an high Contempt of the Board; and deſerved a ſevere Puniſhment : 
And yet, notwithſtanding of their juſt Deteſtation of the Man's Villainy, 
their Moderation and Patience were ſuch, that they did not proceed to 
Cenſure till they had call'd him before them once more. Then he was | 
told, that if he continued to refuſe anſwering to the Interrogatories, ac- 
cording to Law, they were obliged to inflict a Puniſhment adequate to his 
Crime. And the Queen's Advocate told him, he would proſecute him | 
upon the Statute of Leeſing- making, and common Grounds of the Law 
againſt Defamation and Calumny. 

„While Baile ſtood thus mute to whatever was aſk'd him in Council, 
the Duke of Hamilton gave in a Petition to the Board, repreſenting, That 
he had inform'd the Lord Juſtice-Clerk of the Letter he had received from 
Baillie ; and defired, that the Letter might be read to Baie in Council; 
and that Baillie may either own, or deny it ta be his Writing. On the 
Twenpty-fourth of February, the Indictment was brought againſt him, in 
the Name of James Duke of Queenſbury, Principal Secretary of State, Vi- 
liam Marquis of Anandale, Frefident of her Majeſty's Council, and the 
Queen's Advocate for Her Majeſty's Intereſt ; to the following Purpoſe. 


The INDICTMENT. 


TH A T whereas by the Laws of this, and all other well- governed 
« + Realms, The Inventing, Making, and Uttering, by Writ, or 
© otherwiſe, of Lyes and Slanders, to the charging and defaming of any 
6Perſon, and eſpecially of Perſons of the higheit Quality, and greateſt 
6 Truſts and Offices in the Kingdom, and in Matters of the higheft Im- 
©portance, not only touching their Honours, Lives, and Fortunes, but 
« tending to miſrepreſent them to, and raiſe and endanger Diſcord be- 
© twixt Her Majeſty and them: As alſo to raiſe Jealouſies and Diſcords, 
© and to occaſion moſt dangerous and pernicious Contentions betwixt 

« them and the other Peers, of the moſt eminent Quality within the King- | 
« dom, are Crimes of a high Nature, and ought to be moſt ſeverely pu- 
© niſhed, like as by the Acts of Parliament following, it is Statute and 
« Ordained in Manner after-mentioned, vz. By the Act Fa. J. par. 2. 
« cap. 43. That all Leeſing-makers, and Tellers of them, which may endanger 
« Diſcord betwixt the King and his People ſhall be challenged by them that Power 
* bas, and tyne Life ard Gocds tothe King. And by Act Fa. Vth. par. 6. 
cap. 83. The gſoreſaid Aci is Ratificd and Approven, and Ordained tobe put 
in Execution in all Points : As alſo the ſame is again ratified by ſeveral ſub- 
« ſequent Acts of Parliament; ſuch as Ja. Vlib, par. 14. cap. 205. And 
Ja. }Ith, par. 20. cap. 9. And laſtly, "7 the Laws both of this and 
all other Realms, To Inform againſt, or Slander, or Accuſe Perſons as 
© abominable Suborners and Sollicitors of others, to Accuſe, or Bear Wit- 
© neſs againſt Perſons of the higheſt and beſt Quality, of the molt wicked 
© 2nd horrible Crimes and Treaſon, and Leeſe-making againſt the Queen 
and the Kingdom, is a Scandal and wicked Crime of the Higheſt Na- 
© ture, and ought to be moſt ſeverely puniſhed : Nevertheleſs, it is of Ve- 
* rity, That David Baillie, Brother to Captain Robert Baillie of Mannoc- 
0 hal and now Priſoner in the To{booth of Edinburgh, ſhaking off all Re- 
* gard to Truth, Honour, and Honeſty, and to Her Majefty's Laws and 
Authority; and with a moſt pernicious and wicked Deſign (as the Mat- 
$ ter itſelf declares) to engender Diſcord betwixt Her Majeſty and Her beſt 
Subjects: As allo to raiſe Contentions, and Inflame and Incenſe them 
© one againſt the other, by moſt abominable Lyes and Slanders ; did up- 
on one or other of the Days of December, 1703; and more particularly, 
* upon the 22d Day of the ſaid Month, take upon Hand to write a moſt 
© Falſe, Scandalous, and Abominable Information, by way of Miſſive Let- 


— 


A 


>» Can- 

* © ter, directed to his Grace the Duke of Hamiltin : Which Letter, where- 
-ourſe of the Subſtance above rehearſed, and a Copy herewith given, as a Part 
Parti- of this Libel, the Principal put in the Clerk of the Council's Hand, 
-rſons * where David may freely ſce it, is a moſt groſs, abominable, and defa- 


bt an- 
e will 


* matory Lye; tending to 1aiſe Diſcords, and the greateſt Miſchiefs that 
can be imagined. Like as the ſaid David had the wicked Confidence, 
* after having Written and Subſcribed this Letter with his own Hand; as 
* can be proven by comparing the ſame with other Writs under his Hand 
* he gave in to the Committee of the Council, and are likewiſe in the 
* Clerk of the Council's Hands, where he may ſee them, to give or ſend 
the ſame to the Duke of Hamilton, who received it. And further, when 
* the ſaid David acknowledged before the Committee of the Council, That 


Fourth 
it was 
r as (0 


ef 
Duke" © he had given a written Information to the Lord Juſtice-Clerk, Informer, | 
12 whom he knew, as he ſaid, to be the Cauſer of his Impriſonment: And 


deſired both the Lord Juſtice-Clerk to ſhew both his Informer, and com- 
* municate the Information, as Dawd's Declaration to the Earl of Egling- 
* ten (whereof a Copy is alſo given to him, with this Libel, and the Prin- 
* cipal in the Clerk's Hands for him to ſee,) bears: And the Juſtice-Clerk 
© had named the Duke of Hamilton for his Informer: His Grace was plea- 
* ſed, when deſired by Two of the ſaid Committee, to exhibic and give up 
the ſaid Principal Letter upon the Clerk's Receipt, on an atteſted Double. 
By all which it is evident, That the aforeſaid David Baillie is guilty, 


dai David Baillie, '®fc. for defaming,. & . 
1 r | LES AN r 0 TY | 


| © for the ſame, with the Pains of Law, at leaſt 5 conform 


. 


came to make his 


tions ad vindictum publicum, but not ad vindictum privatum. 


| | form to the 4th Act 
v of the laſt Semon of this current Parliament, Entituled, 42 again} Leeſ- 
© ing-maters, in his Perſon and Goods, to the Example and Terror of 


* others to commit the like in Time coming“ 


Balle was brought to his Trial upon this Indictment; and before he 
R he judicially acknowledged and own'd his 


Letter to the Duke of Hamiten; which eafed the 9 Advocate ot 


the Trouble of adducing W'itneſſes to prove his Hand- Writing. 
Baillie's Anſwers to the Indictment. > 
1. It is anſwer'd for Mr. Bailhe, Primo, That the Subject of the Com- 


plaint being a Matter of great Importance to him; and that the Letter 
which is the Ground thereof, making mention of a Plot; in relation o 
which, the Dectarations and Affidavits of ſeveral Perfons are taken at 
London, that may tend much to the clearing of this Matter; of which, at 


| preſent, Mr. Baillie is not Maſter, but is in Hopes to recover them: Pro- 


bably they will be ſent down here to the Council, And that it ſeems, as 
yet, there is not a full Diſcovery made of the Plot; Therefore he hum- 
bly craves, that the Council may refer the faid Complaint to the Parlia- 
ment; or at leaſt delay the Proceeding therein at preſent ; that he may have 
a Time to recover the Declarations and Affidavits that have been taken 
at London, and other Papers, that he is to make uſe of for his Defence; 
and until the Enquiry, as to the Plot, be fully concluded. And he hum- 
bly deſires, That the Council may take the Point to their Conſideration, 
in the firſt Place, 
2. The Complaint being principally at the Inſtance of the Duke of 
Queenſbury, and the Marquis of Anandale, and only with Concourſe of Her 
ajeſty's Advocate, which goes of Courſe when a Proceſs is raiſed at the 
ea of particular Perſons, ad vindictum privatum: And theſe Noble 
Lords not being preſent to infiſt in the Action, Proceſs ought not to be 
ſuſtain'd at their Inſtance, It being the known and uncontroverted Prac- 
tice, That in all Criminal Actions, either intended before the Privy 
Council, or Lords of Juſticiary, Proceſſes are not ſuſtain'd, unleſs the 
Proſecutor be preſent. And the Reaſon is evident: Becauſe if he were 
preſent, the Defender might ſeek his Oath of Calumny, if he had juſt; 
Reaſon to inſiſt in the Action; and propound ſeveral OdjeQions againſt 
the Libel, and verify them by the Bro ecutor's Oath, that might ex- 
clude the Purſuit, f which Renefit the Defender is deprived, when the: 
Purſuer is abſent. And Her Majeſty's Advocate hath no Intereſt to pur- 
ſue this Action by himſelf; becauſe it being A&io Injuriarum, which is- 
but privata Actio Legis code de injuriarum canſa non pu hlici judictt, ſed privato 
continet guæritum; and the Advocate, ratione officti, can only purſue Ac» 


. The Complaint, in ſo far as it is founded upon the Laws and Acts 
of F againſt Leefing-makers, and Tellers of them, is no ways 
relevant to infer the Concluſion Libell'd; becauſe, as to the gth Aer 
Par. 20. Jam. VI. it's only of ſuch, who fhalt by Word, or Writ, Deviſe, 
utter, or publiſh any foreſaid ſlanderous or reproachfut Sperches, er Mrites of the 
Eftate, People, or Country of England, tending to the Remembrance of the an- 
cient Gruages, born in Time of by-paſt Troubles: Which does not at all concern 
this Caſe, ' And as to the other Acts of Parliament, they are only in re- 
lation to Leeſing-makers to the King, of his Barons, Great Men, and 
Leiges; and of thoſe that make any Evil Information of the Barons and 
Leiges to the King; but does no way concern Leeſing- making, or ſlan- 
dering of one Subject to another, as is clear from the Acts of Miſiamens 
mentioned in the Cemplaint. | | 

4. If the Duke of Qucenſbury, and Marquis of Anandale, fpoke the 
Things to Mr. Baillie in private, in relation to the Duke of Hamilton, and 
the other Noble Perſons, which the Libel mention'd to be contain'd in 
the Letter; and if ſuch Expreſſions, ſpoken of Subjects to a Subject, 
would infer the Crime of Leeſing-making, then he behoved to reveal it, 
under the Pain of being guilty of Leeſing-making himſelf; It being ex- 
preſsly provided by the 209. 4 Par. 14. Ja. VI. anent Leeſing-makers, 
and Authors of Slanders, which ſatisfies the former Laws about Leeſing- 
making, and further ſtatutes, That the Concealers, and not the Revealers, 
ſhall incur the like Pain and Puniſhment. So that if any ſuch thing had been 
ſaid to Mr. Baillie, he being obliged to reveal it by the Law, it was no 
Crime; and conſequently he cannot be liable to any Puniſhment accor- 
ding to that Rule in Law, Lib. 169. de Reg. Jul. Ejus vera nulla culpa «ft, 
cut parere neceſſe ſit. 
5. As the Libel is not relevant to infer Leeſing- making, for the Rea- 
ſons above mention'd, ſo it is not relevant to infer the Crime of Defama- 
tory Libelling : Becauſe the Letter was only written to the Duke of Ha- 
| milton for private Information, non animo injuriand. ; as appears from the 
very Beginning of the Letter; where it mentions, That the Noiſe which 
is every where made of a Plot, made him think it his Duty to inform the 
Duke of Flamultin of the Matter of Fact contained in the Letter: And 
| the ſaid Letter was never publiſhed nor ſpread abroad by Mr, Baillie; ſo 
that it is evident, he had no Deſign to calumniate or injure theſe Noble 
Lords. And it is clear from the Common Law, and all Lawyers that 
have written on that Subject, Aclionem Injuriarum nunquam competere, niſi 
dolus & animus injuriandi adſit; quia nec injuria abſque dolo & aniumng injurian- 
di committitur; which can never be ſaid, when a Man makes Diſcovery 
only for private Information. And it's a Rule in Law, That non fattum, 
fed faciendi caujam inſpiciendum. Lege 39. Fl. de Furtis. a 

6. By the Law and Practice of all well- govern'd Nations, Informers of 
Crimes, whether there be Grround for the Information, or not, (for that 
depends upon the Expiſcation and Trial) ought to be encouraged, eſpe- 
cially as to Things relating to the Public : So that when any Man offers 
to inform, or make Diſcoveries, he ought not to be puniſh'd as a Leeſing- 
maker, or a Slanderer, albeit he cannot prove what he informs; for, ordina- 


committed with the greateſt Privacy, or Secrecy : And no Man cqmmonly 


Ad and Part, of moſt abominable Leeſing- making, and moſt defama- 
© tory Libelling, in Writing and Vending the ſame, as ſaid is: And that 
* aggravate with all the Pernicious and Miſchievous Conſequences above- 
mentioned. All which being Found and Proved before the Lords of 
Privy Council, the foreſaid David Baillie ought to be ſeverely Puniſhed 


* 


uſe to commit theſe Crimes publickly, becauſe then the Probation would be 
clear againſt him. As for Inſtance, If any Man were inform'd of a Conſpira- 
cy againſt the Queen and Government, and he ſhould diſeover it, as in Duty 
he is obliged, and would be guilty of Treaſon if he did it not; it were molt 
abſyrd to pretend, that he ought to be puniſhed as a Leeſing- maker, or 

5 Flanderer, 
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rily, the greateſt of Crimes, ſuch as Treaſon, Murder, Theft, or the like, are 


prove the Deſign: For if that were allow d, no Perſon hereafter would 
i 247 diſcover — Crime, of which\they have not clear Proof; and by 


this Means, the greateſt Crimes ſhould go unpunifh'd, and undifcover'd. | 


/ Whereas, if theſe Crimes had been timely diſcover'd by an Informer, 


they might either have been prevented, or the Committers thereof 


brought to. 70050 Puniſhment. 
7. Mr. Baillie, bei | 
1 of what he knew in relation to the Plot that was ſo much 
talk'd of; if, when he y | in 
he had declared all that wWas contain'd in the Letter, upon his Examina- 
tion, it would have been no Crime; and he could not have been there- 


upon accuſed as 4 P or Slanderer. But ſo it is, that the 


Letter written to the Duke of Hamilion, being produced before the Privy- 
Council by Order of the Committee, it was equivalent, and the ſame 
upon the Matter, as if Mr. Baillie had made that Declaration before the 
Committee. And the Letter to the Earl of Eglinten mentions, he de- 
| fired the Information might be produced, which was not verbal, but in 
Writing; and that it might be preſented to the Council, that he might 


have an Opportunity to own it: And therefore, if he had made the 


aforeſaid Declaration before the Committee of Privy Council, as it 


would have been no Crime, but his Duty, to have declared all he knew | 


in that Matter, he being call'd as the Queen's Evidence; ſo, by the 
ſame Reaſon, he cannot be guilty of = Crime, the Letter being 
brought before Council, and made publick by Order of the Committee, 
as ſaid is. 1 
. 8. That Mr. Baillie had no Deſign to calumniate theſe Noble Lords, 
may appear not only from a Letter written to him by Mr. Stuart, the 
Duke of Queenſbury's F ready to be produced; and from what 
the Lord Preſident of the Seſſion was fo juſt as to acknowledge in a 
Committee of Council, with relation to what Mr. Baillie had then ſig- 
nified to them, concerning the cypher'd Letters mention'd in his Letter 
to Duke Hamilton; and from ſuch other circumſtantial Adminucles as 
Mr. Baillie ſays he can adduce ; but alſo from his Willingnels to give 
his Oath of Calumny, That he had no Defign to calumniate or injure 
theſe Noble Lords; which ought to be admitted, according to the Opi- 
nion of the moſt eminent Lawyers that have written on that Subject ; 
and particularly Carprez, in his Pratigue No Criminal. Par. ad. Quaft. 
97. Quando & guibus caſibus locus nan fit actione Injuriarum. Numb. 5th 
and 6th,, Who is expreſs, That Ad probationem pued animum injuriandi 
uit non habuerit non requiruntur exatie & plenæ probationes, fed jufficrunt 
Conjefture & prefumptiones. Et fi Reus Conjeflure Judicis Intentionem 
| ſuam ſufficienter probare nequirit, nibilominus tamen conſtanter perſeveret ſe 
verba .animo injuriandi, non protuliſſe juramentum purgatorium deſuper ipſi 
deferendum fi juret ab actione injuriarum abſolvendus eft ; and Giules lib. 2d. 
Obſer. 106. and many other Lawyers by him there cited. And he 
mentions it to have been ſo decided in the Imperial Chamber. So if Mr. 
Baillie had been an Accuſer, as he is but a private Informer ; = ſeeing 
he is willing to give his Oath of Calumny, That he had no Deſign to 
calumniate, or injure theſe Noble Lords, it ought to liberate him from 
the Imputation of a Leeſing-maker and Slanderer, according to Law, 


and conſtant Practice in ſuch Caſe. | 
| In reſpe& whereof, c. 


To theſe Anſwers, it was reply'd by the Queen's Advocate, and the 
Counſel for the Duke of Qucenſbury, and the Marquis of Anandale, as 
lows : | | | 
8 That the Firſt Two Anſwers are in the Nature of Dilators. And as 
to the Firſt, it was reply'd, That the Ordinary Judicatures are compe- 
tent and proper to determine all Actions and Suits that can ariſe among 
the Subjects; and there lies no Actions in the Firſt Inſtance, cognizable 
by the Parliament. And even in the Second Inſtance, upon Appeals, 
or Reviews, there lies no e Remedy by raiſing Proceſs before the 
Parliament; but Parties muſt firſt apply to the Parliament for a War- 
rant to raiſe Proceſſes of Appeal, or Review. And the ſame thing might 
be alledged in all Civil and Criminal Actions, to delay Proſecutions, 
upon Pretence of remitting them to the Parliament. And in this Caſe, 
there was nothing but a private Proceſs for a Defamation : For Mr. 
Baillie had not mention'd one Word of either Inſurrection or Invaſion ; 
albeit the Warrant had been obtained from the Queen, under the ſpecious 
Notion that he was capable of making great Diſcoveries of the ill De- 
ſigns, in relation to the Inſurrection and Invaſion, But his Diſcoveries 
were calculated for private Quarrels, and not for publick Uſe; and by 
the Law and Cuſtom of Scotland, the Privy-Council is moſt competent 
to cognize, and give Redreſs in ſuch Matters. Z 
It was reply'd to the Second, "That no Law nor fixed Cuſtom had 
made it neceſlary, that Complainers ſhould be perſonally preſent : And, 
in ſome Caſes, it had been found that it was not —_— And the Duke 
of Dveenſbury, and Marquis of Anandale, being neceſſarily abſent upon 
Her Majeſty's Call for the Publick Service, it were unreaſenable not 
to allow them to vindicate their Honour and Reputation. Although the 
neen's Advocate cannot purſue in the Name of private Parties, with- 
out their Conſent and Allowance; yet, in this Caſe, both the 
Duke of Queenſbury, and Marquis of Anandale, ſent down their Decla- 
rations, in relation to this Matter: In which they do inſiſt, that it may 
be tried and puniſh'd; which is more than ſufficient to inſtruc their 
Warrants and Concurrence. And it'is a frivolous Pretence, That if 
they had been preſent, Mr. Baillie might have aſk'd their Oaths of Ca- 
lumny ; that is, if they had Reaſon to deny what was contain'd in his 
Letter, or to inſiſt in this Proceſs. For, beſides the Abſurdities and Im- 
robabilities in the Letter, Mr. Baillie never pretended to have their 
Oaths of Calumny; nor does the Law allow any Oath of Calumny to 


neſſes; Nam nemo tenetur jurare in ſuam turpitudinem, So that there is 
not the leaſt Reaſon to demur upon the Dilators. 
4 


be aſk'd, in relation to a Crime, as Bribery and Subornation of Wit- | 


ng call'd to be the Queen's Evidence, and to give 


as.examin'd before the Committee of Council, | 
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of their Offices, are only brought in as i ener. of the Crime: 


was not. et 2 5 EH | 

It is replied to the Fifth, That in Law and Reaſon, an. Information 
given to a private Party, containing a Slander and Defamation, is a}. 
ways taken in Malam Partem & ex Animo Injuriandi. Whereas, when Per. 


ſons inform a Government, make Oaths, or Declarations, being call ' 


thereto by Authority, it is always taken in Bonam Partem, and believed ty 
be the Mind and Senſe of the Informer, who is in his Duty, or by 
Force of Law, obliged to make a Declaration or Diſcovery. © , 

It is reply'd to the 6th, That it is indeed the Intereſt of the Publick, 
that Perſons in their Duty declating Truth, revealing, or diſcovering 
Crimes, ſhould be ſafe, though they are not able to prove what they ſay; 
becauſe moſt Crimes are perpetrated privately : -But this holds only when 
Diſcoveries are made to the Government, when they be forced to de- 
clare by Interrogatories, or Queſtions put to them by Authority; in 
which Caſe, every Subject is bound to. anſwer ; and ſo it is no officious 
or ultronious Act; and therefore the Declaration, er Diſcovery, is pre- 
ſumed to be Dutiful, and to be True; and except ſuch Declarations and 
Teſtimonies were re-argued in a Proceſs of Perjury, and proved to be 
falſe, the Parties cannot be quarrelled for what they have diſcovered to 
a Government, or declared by Force of Law : But where Informations 
are given to private Perſons ultroniouſly and officiouſly, eſpecially to the 
2 concerned, to endanger Strife, there the Informer is upon his 
Hazard, either to make good what he has ſaid, or to be liable in Puniſh- 
ment as a Calumniator; becauſe there was neither Duty, nor Neceſith, 
that obliged him to inform; and if he has done it voluntarily and petu- 
lantly, he is obliged either to make it good, or ſuffer for it. 

It is replied to the 7th, That by the former Anſwer it is plain, That 
Baillie is not in the Caſe of the Queen's Evidence, as to this Letter, be- 
cauſe he had voluntarily fign'd and delivered the fame to a private Party, 
a Month before the Queen's Order to apprehend him. - 

It was replied to the laſt, Let Mr. Baillie ſay now what he pleaſes 
That what he inform'd was not ex animo calummiandi, but only to inform 
the Duke of Hamilton, fine fraude &x ole, cannot paſs; becauſe in pri- 
vate Informations, delus & culpa ſemper preſumitur, If the Informer can» 
not prove, or make good what he had faid; and it is true, that Calumny 
being a Crime, cannot be committed ine delo, or ill Deſign : But the 
Law ſays, lata culpa equiparatur dols ; therefore, if that Charity could be 
given to Bailke, That he had no ill Deſign, and was only impoſed upon, 
or befool'd, yet that Folly is ſo groſs, that in Law and Reaſon it muſt 
be conſtrued equal to an ill Deſign; for if any Body will reflect 
_ the Letter itſelf, they will find it ſtuff'd with Firulence and 

alice. | | | 

Upon a full Hearing of both Sides, there being Thirty-one Privy-Com« 
fellors preſent, Baillie was found guilty of Defamation ; declared Infamous, 
and baniſh'd the Kingdom for Life, without one contradictory Vote, and 
ſentenc'd to ſtand in the Pillory by a Majority. 

June 21, 1704. A Petition was read in the Parliament of Scotland, of 
David Baillie, Priſoner in the Caſtle of Sterling, by Sentence of the 
Council, for accuſing the Duke of Queenſbury and the Marquis of Anan- 
dale, of a Deſign to ſuborn him againſt the Duke of Hamilton, the Duke 
of Athol, and others, in relation to the Plot, praying to be ſet at Li- 
berty, which was granted, upon his finding Bail, to appear before the 
Parliament when call'd, 


The ſeveral LETTERS relating to Baillie and the Plot, mentioned in the 
foregoing Preceeding. 


Letter to the Dutcheſs of Pucenſoury. 


& Madam, May it pleaſe your Grace, a 
0 LAST Night I was in a Place, where the Company was talking 
_ of ſome Letters that were fallen into his Grace my Lord Com- 
„ miſhoner's Hands, that Nobody could read almoſt : But a Gentle- 
% man, may it pleaſe your Grace, immediately replied, I am ſure J 
« know one that can. Madam, ſaid he to me, he is a Kinſman of 
« yours. I aſked him who it was? And he whiſpered me, Mr. Devid 
«© Baillie, to whom I ſuppoſe (continued he) the Letters was for, for 
< all their being directed to David Lindſay : Nay, Sir, ſaid I, I can 
e hardly think that, for many Reafons, and particularly, becauſe J 


think Mr. Eaillie has more Wit than to be brought into a Plot: Ves, 


„Madam, ſaid he, I agree with you, he has a great deal of Wit; and 
e that is not all, for he is very ſober; he never was drunk in his 
Life- time; 


* = 
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. Life-timez and that is a Quality thakes any Perſon capable both to 
% manage and conceal his Bu 5 
cc 1 to me, I do think there is no Perſon. fo fit to carry on a eloſe Deſign, 


„ Nay, now I believe all 


neſs : And I do aſſure you, Madam, ſaid 


4% as Mr. Bailhe; for, though I know there has been nothing done this 
« ten Vears or more, from the other Side, but what he has been acceſ- 


i ſary, or privy to; yet I could never, notwithſtanding of my Religion 
= = with we diſcover, whether he was d engaged or not, 
but that I knew it 


rfectly well from another that is concerned, that 
« hope to ſee in a Week or two; then I ſhall know the meaning of 
« theſe Letters. Soon after that, may it pleaſe your Grace, I went to 
« call for Mr. Baillie, where, near his Door, upon the Stairs, I met, or 
« rather found ſtanding, a Black, who I have ſeen in a red Coat, laced ; 
« but he was then in a dark Grey, I went to the Door, knocked, and 
« went in, and enquired for Mr. Bailke ; the Maid told me, he was not 
« within; then, ſaid I, I will go into his Chamber, and ſit down, and 
« cool myſelf; and ſo was going, but the Maid ſtopped me, and prayed 
« me to walk in to her Miſtreſs ; who told me, I mult excuſe the Maid; 


« for to tell me the Truth, Mr. Baillie was within; and a Gentleman with 


« him; but had given Orders to ſay he was out, becauſe he was to be 
cc buſy ; ſo prayed me to fit down there a little, which I did; and after 
« fome Time, what I had heard, which was a great deal more than what 
« was fit to ſay here, becauſe it mentioned the Perſon, who I fancy the 
« Black I fee upon the Stairs, belongs to, gave me the Curioſity to aſk, 
& If they knew who was with Mr. Baillie ? They ſaid, No. ear me, 
« ſaid I, how frighted was I juſt now when I met the Black upon. the 
« Stairs! What, does he belong to the Gentleman that is with Mr. 
« Baillie? I do not know, ſaid the Miſtreſs, but I ſee a Black came in 
« to Mr. Baillie this Afternoon; and it is very like he came to ſee if he 
«. was within; for I heard Mr. Baillie ſay, as he went out, Give my Ser- 
« vice, and I will wait myſelf until he comes; and ſo he walked up and 
« down the Entry for above half an Hour, and then the Gentleman that 
« is ſtill with him, knocked, and Mr. Baillie let him in himſelf; and as 
« ſoon as he had carried him in, he came out and ſaid, I am not within 
« to any Body; this is all I know, ſaid ſhe: So I was obliged to go 
« home without ſeeing of him. But I could not be at Eaſe till I fee 


« him, and ſo I found him this Morning writing, but I know not what; 


« yet it ſerved to increaſe my Suſpicion, for after he had done writing, 
6 ko put what he had wrote into a Play-Book, and rolled it up hard, and 
« tied it with a Pack-thread, and ſealed it; and in leſs than half an 
« Hour, which was ten o'Clock, there came a Man who I have ſeen 
« alſo in a red Livery Laced, with Good Morrow, Sir, I come for Cow- 


« ly, if you think fit to ſend him. No, anſwered Mr. Baillie, I cannot 


« ſpare him: But there is a Play will divert as well ; and they may either 
« keep it, return, or burn it as they pleaſe; ſo away went the Man, 
« who was in black; and I ſaid, What Man is this? But Mr. Baillie 
« waved anſwering, and talked ef the Weather, and indifferent Things; 
« fo I had no other Way left to ſatisfy my Curioſity but to call out, 
188 Yeſterday of you, Mr. Baillie : Pray, 
« what was that, ſaid he? Why, that you are a Plotter; and ſo I told 
« him all, and what Suſpicion his being ſhut up with him I fancied the 
«« Black belonged to; and his ſending away Writings under the Covert 
e of that Play: He only ſmiled, and aid, I think it is certain, there 
« will Nobody that knows me, believe me a Plotter; for I have not a 
« Head for that, and I know nothing of any Letters at all, nor of an 
« Body that would write to me, that need to do it obſcurely : But if 
« they did, I ſhould not trouble any mo to explain them; neither, if I 
« were capable, ſhould I give myſelf the Pain to unlock any other Perſons 
« Letters: So I do not fee how it concerns me at all; for that Gentle- 
« man's Weakneſs that was pleaſed to give me ſuch a good Character, as 
« he believed, I pity him for it if he deſigned it kindly ; if otherwiſe, I 
« deſpiſe the Impertinency of it, as being altogether groundleſs, as your 
« Suſpicion is, Madam, ſaid he: And no doubt, whatever is contained in 
&« thole Letters, is very well known before this Time; for I believe it is 
& only a Trick to amuſe the People with an Apprehenſion of a Popiſh 
te Succeſſor, that they may, with the more Eaſe, bring about the Deſign 
& of having Hanover declared here, as in England. And this, I ſuppole, 
« js Mr. Scott's Plot, and his Father-in-Law, the Queen's Advocate, and 
« the reſt of our Courtiers, excepting his Grace the Commiſſioner. Nay, 
&« jtis well, ſaid I, you except him. Yes, Madam, ſaid he, I except him, 
tc not becauſe he is Commiſſioner, but becauſe he is the beſt, if not the 


only good Man amongſt them. For though I am no Courtier, I go 
e ſometimes to ſee them ſup; but the Dutcheſs looks always ſo hard at 


« me, I believe I ſhall go no more. At firſt when I obſerved her Grace 
« looking ſo at me, I thought it might be becauſe of my Cloaths, or my 
« Stockings, being ſometimes Pink-coloured, or blue, which are too 
6 n tie me; but that I find is not the Thing: For the laſt Time 
cc i was there, her Grace ſtill looked, though I think there was nothing 
© remarkable, or very monſtrous about me. But I am apt to imagine his 
« Grace, the Commiſſioner, knows me again; which I wonder, conſider- 
„ing he never ſaw me but once, and that was at Night, and I was in my 
« own Hair; and ſo had ſhewed me to the Dutcheſs ; and ſhe wonders 1 
come there. Why, ſaid I, ſhould ſhe wonder at that? Nay, that I 
cannot tell, ſaid he; except it be, that ſomebody has done me the 
Favour to let the Duke of Queensbury know, or at leaſt believe, I could 
„ do him ſome Manner of Service laſt Winter while I was at Landon 
„And his Grace was pleaſed to ſend for me by Mr. Stewart. But tho' 
© I imagined what it was, yet I ſeemed ignorant, becauſe I could not 
©« have done What would have been of Service to his Grace, without in- 
« juring others; though for what I know, I might as well have done it 
as not. Nay, ſaid 1, if it be ſo, way do you not do it ſtili? No; that 
Time, ſays he, is paſt : Not but that I know that it would be of more 
„ Service to his Grace than that would have been, or any Thing elſe 
* that can happen to him. Pray, for God's ſake, tell me what that is, 
* ſaid J. No, no, Madam, ſaid he, have a Care of that: It is not for 
you, or any Woman to know that, without it were the Queen; nor 
* 2ny Man, except it were the Queen's Commiſſioner. And if he knew 
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you know that my Lord D 
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© his Enemies, I think, would have a cold Coal to blow at. But, Ma- 
% dam, we have ſaid enough of this: So, and it pleaſe youf Grace, I 
% ſtayed ſometime longer; then bid adieu; and was no ſooner got 
% Home, but I undertook to give your Grace this Trouble; which I 
% hove done with all the Exactneſs my Memory would ſerve me, and 
* which I thought myſelf obliged from two powerful Reaſons : Firſt, I 
„ have the Honour to be of your Grace's Country ; and the next, I have 
received many extraordinary Civilities from your Grace's moſt noble 
and incomparable Brother, my Lord of Burlington: And therefore, if 
155 yout Grace thinks fit to take Notice of this, I hope you will order it 

o, that Mr. Bailie may not ſuſpect me for having given your Grace 
any Intelligence; for that might prove of very ill Conſequence to me, 
<< being a Stranger, if your Grace ſhould intimate this to any Perſon but 
„the mes” who, no doubt, will certainly find it turn to ac- 
count, to gain Mr. Baillie, He lodges at Mrs. Arbuthnet's, in Ken- 
ce nedy's Cloſe, near the Tronne. 


La 
* 


« May it pleaſe your Grace, 
& am your Grace's, &c," 


About the 11th of October, the Day before the Marquis of Anandale 
left Scotland, to attend her Majeſty upon a ſpecial Call, there was a Let- 
ter directed to him, writ in the ſame Hand with that to the Dutcheſs of 
Queensbury, ſigned Charlotte Conſtable, in the following Words, viz, 


LETTER to the Marquis of Anandale, 


My Lord, | 


00 T HE Deſire I have to ſerve your Lordſhip, puts me pon giving 
ce your Lordſhip this Trouble; which is, in few Words, to let you 
„ know, my Lord, That one Mr. Baillie has it now in his Power to do 
% an extraordinary Piece of Service, to the Advantage of the QUEEN's 
Affairs, and your Lordſhip's Intereſts, which to me ſœms inteparable 9 
Therefore do not ſlight the Advice of her that loves you, and wiſhes 
&« your Proſperity and Glory; but fend for Mr. Bail je, who is truly, to 
do him Juſtice, a Perſon of great Merit and clear Senſe, and gain him 
to be yours. And though I muſt not be particular at this Time, my 
Lord, yet I will tell you that he is able to adviſe you of what will put 
the Queen's Enemies and your own into your Power, and for ever de- 
feat their Deſigns, I think I need ſay no more, the Queen's Service 
„and your own Intereſt are ſufficient Perſuaſives to Diligence and Care; 
only I am to beg of you, my Lord, not to ſay any Thing of this Inti- 
« mation that I have given your Lordſhip, to any Perſon ; for I ſuppoſe 
„you need not want a Pretence to ſend for Mr. Baillie to come to ſpeak 
to you; and J have as little Reaſon to doubt but your Lordſhip, if he 
comes to you, will take all the kind and friendly Ways to vain the 
« Point. To make which the more eaſy, you may tell him, You know 
very well that at this very Time, there is Deſigns carrying on both 
in England and Ireland, as well as in Scotland: And though you do not 
* know all the Particulars, and Perſons concerned, yet you know that 
„he does; and that is not all, for your Lordſhip may intimate that 
d, the Night before he went out of 
„% Town, came to Mr. Baillie's Chamber about ten o'Clock at Night, 
and ſtaid ſtill Eleven; at which Hour came a certain Duke, and a little 


after another Titular or pretended Duke in Women's Cloaths, and 


& ſeveral others, to the Number of eleven Perſons ; and ſtaid till about 
% four o'Clock in the Morning. This Hint is ſufficient to your Lord- 
„ ſhip, for you muſt manage all with Secrecy and Caution, and give no 
„Alarm by Unkindneſs or Violence. Now, my Lord, I am to tell 


A 


your Lordſhip, Mr. Baillie lodges the very firſt Cloſe above the Sign 


of the Sun, on the South-fide of the Way, at one Mr. Killzes. I am, 
* my Lord, your Lordſhip's unknown, but moſt loving and hearty 
„ Well-wiſher, and moſt humble Scrvant, 


« CHARLOTTE CONSTABLE,” 


The Letter directed thus: To the Right Honourable the Marquis of An- 
andale, Lord Preſident of Her Majeſty's Privy Council. And in a Cover 
directed to Mr. Campbell, at the Marquis of Anandale's. And wrote 
within, Sir deliver the inclijed immediately tu your Lord. 


Upon the 22d of December, Baill'e, after he had been at the Lord Bel- 
haven's, came to the Duke of Hamilton's Lodgings, where he delivered a 
— Declaration, by Way of Letter to his Grace, in the tollowing 

ords: 


Edinburgh, Decemb. 22d, 1705, 


May it pleaſe your Grace, | 
6 T HE Noiſe that is every where of a Plot, makes me think it my 
66 Duty to inform your Grace what happened to me during the 
{© laſt Seſſion of Parliament; which, in a few Words, was this, The 
* Duke of Queensbury, then Commillioner, ſent for me, (but by whoſe 
„ Inſtigation 1 was never able to learn) and after a great Profeſſion of 
„ Kindneſs, and Declaration of Readineſs to do me Service, his Grace 
„did alledge, That he had it from very good Hands, that there were 
« Detigns carrying on in Scotland, England, and Heland, to ſubvert the 
« preſent Government, and to reſtore the Prince of Malis; and as he 


«© alledged, I was not ignorant of them; ſo that he hoped and en- 


treated me for his Sake, as well as my own, and above all, for the 
«« Preſervation of Her Majeſty's Perſon and Government, to let him 
& know the whole Matter. To which Demands, 1 was obliged to 
&« anſwer, though not without Surprize, and extreme confuſion : Yet 
„Truth, which I hope ſhall ever guide me, obliged me to declare my 
4 own Innocence, and +; ona of all ſuch wicked Enterpr:zcs. 


6. But 
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«6 found to my no fmall Mortification ; for a few Days after, he ſent Mr. | 
«© before ; and Mr. Stewart having left the Roomy the Duke went to his 


«rity; but having ſearched ſome of the Drawers of his Cabinet, he 
. ſeemed as if he had been, ſurprized, and ſaid, he believed be had left what 
«© he, look'd for with his Wife, and had forgot; fo he went to the Door, 


'« Reaſon or not, force me to do the like: And then he told me, He had 


<< know what is in them, and more too. Which when I replied, it was im- 


e fioners to France, and who are not; Nay, I know my Lord of Athol, 


4. Mareſchal, aa] Belbaven, for I know the Duke of Hamilton has been 


put to it for an Anſwer, and, as I remember, it was this: That I 
«© thou 


« hope that I ſhall never think of but with Trembling and Deteſta- 
&« tion: But if any thing cccurred to me, the Diſcovery of which might be 
« a Service to the Queen, or my Country, none would be readier than 
« myſelf, This, may it pleaſe your Grace, I thought fit to advertiſe fou 
« of, being a ſhort Abridgment of what paſt *twixt the Duke of Ducens- 
« bury and me. 
« my Integrity, employ'd the Marquis of Auandale on the ſame Deſign; 
75 who did, to do him Juſtice, uſe me after another manner. For having 
&« got me into his Clutches, if I may ſpeak ſo; for he ſent for me the 
« very Day before he went to London, and would not part with me, he 


„% withdraw ; but when I was going, he called me back from the Door, 

«© and hid me confider his Kindnefs to me, for he had now not only of- 
«« fered me his Service, but his perſonal Friendſhip; and deſired me to 
« think well what T did, for he would not leave me fo; which indeed I 


« Stewart, the ſame Gentleman that he had employed to bring me to him 


ow OH 


% Cabinet, and as he was opening it, told me, He would ſhew me a Ra- 


«© called, came back again, and ſat down, and would needs, whether it was 


« a mind to ſhew me three Letters, that were carried by the Miſtake of 
ce the Poſtman to wrong a Perſon, that it ſeems was of the fame Name; 
e that no doubt they contained Matters of dangerous Conſequence againſt 
« the Government; Juſt as he had ſaid that, Mr. Brown, that is his Va- 
« ſet de Chambre, came and whiſpered him, and when he was gone, the 
„% Dake told me, That the Dutcheſs had let the Preſident of the Seſſions 


'+ who, if there were any thing to be attempted, would certainly ſtand b 


„ and Marquis of Auandale, would deſert both. 


, ** ſure prevented, if I had ſooner 


« carty away the Letters; but however, ſaid he, I know very well you 


«« poſſible, having never ſeen them: He ſmiled, and ſaid, Iwill warrant you do 
«© not know nothing of my Lord Number Three. or Scuen, nor Phirlotheus : 
«© Not indeed, my Lord, I I know nothing of what your Grace 
«© means, Then you do not know Duke Hamilton, my Lord of Athol, 
4 nor the Chancellor; nor never ſo much, as heard of my Lord Drum- 
« mond, Belhaven, nor my Lord Tarbat, nor Blantyre: Well, well, 
% ſaid he, Mr. Bailliz, you will ſay nothing to me, but you ſee I am not 
« ſo ignorant as you take me to be, for I know very well who are Pen- 


—_— 


„ and your Convert, the Chancellor, is amongſt the firſt of them now, 
© tho' may be they have not been ſo long as your great Duke of Hamilton, 


% ſo theſe many Years, But when I again, and again aſſerted the Truth, 
« That I knew nothing of all that, and that if your Grace, and all the 
reſt of the Noblemen named, were as ignorant, and as innocent as I, 
certainly they were miſrepreſented to his Grace, for they were generally 
believed to be the beſt Men of the Nation: At which he cryed out 
mightily, and told a great many wicked Things that had been done by 
your Grace, as he pretended ; But I will not now trouble your Grace 
with a Relation of them at this Time, deſigning, if itpleaſe God I live, 
to publiſh the whole Conference at large, both to ſatisfy my Conſcience, 


and Country, of the Duke of Queensbury's Practices to gain me to 


make the moſt horrid of all Lyes, and the moſt dangerous, for he of- 
fered me great Preferments, and Money, even what I pleaſed, if I would 
but, as he termed it, tell the Queen what he would tell me; for it 
© ſeems, | would force him to be plain with me, becauſe I would not un- 
« derftand. But if I would go to the Queen, and tell her Majeſty, That 
% Duke Hamilton, Athel, the Chancellor, and the above-named Lords, 
care actually Penſioners to France, and that they had a Public Bank and 
% Managers for buying up Arms, and other Stores of War, then he would 
not only promiſe, but perform. And if I could undertake this, then he 
« would immediately let me ſee a Liſt of all thoſe he would have brought 
« into the Plot, and he would ſwear never to let any Perſon know but 
« that it was a real Plot: And that I had made the Diſcovery tirſt to him; 
and that he had ſent me to the Queen: I ſay, provided I would ſay af- 
& ter him, and ſwear to it. Your Grace may imagine, I was not a little 


— 


N 


ht his Grace's Advices were certainly the beſt, where there was 


« 2 _ Plit: But for a Perſon to ſwear a Lye to the Queen, upon Per- 
« ſons that were altogether innocent, ſo far as I knew, it was what 1 


But it ſeems to me, he having failed in his Attempt on 


ſaid, till I went to Londen with him, to let the Queen know how well 
ſhe was ſerved b ythe Duke of Athol, who, he knew, had been at my 
Chambers with your Grace in Women's Cloaths, and that there came 
there, all that I named before, and my Lord Drummond, and Ferviſwoed, 
and ſeveral others, to the Number of Eighteen : And that there they 
treated of bringing home the Prince of M aules, and all that was neceſſary 
for ſuch an Enterprize. To which, when I anſwered, there was never 
any ſuch Meeting, he ſaid, we ſhould underſtand one another better 
when we got into Eng Ground : For he thought it was unneceſſary to 
tell me, That I muſt not only ſay there was ſuch a Meeting, but ſwear 
it; which if 1 did, | would have it in my Power to make myſelf for ever, 
and might be an Offcer of State before I left London again. But when 
[ reply'd, that I was not fond of ſwearing a Lye, and tnat it was impoſ- 
ſible for me, to bring myſelf to think of ſuch a thing; and that I would 
not, tho? I had never ſuch an Inclination to go to London, to go on that 
Score, therefore I hop'd he would excuſe me. But he was fo far from 
that, he flew in a Paſſion, and {wore he would be revenged. And when 
he fee that did not prevail neither, he fell a coaxing me again; but 
I thank God, he did not ſucceed that Way neither. Yet I told him at 
parting, I was his humble Servant; which I really would have been, 
ſo far as never to have laid open this moſt abominable Villainy ; tho? 


— —— — — 
* 


ſure nothing could be more provoking, than to be ſent for by People | 
I had never had Converſe with, nor Obligation to, nor Dependence up- 


on: And there to be flattered with great Rewards, if I would become a | 


— 
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6 But the Duke of Qucentbury ſtill inſiſting, I was obliged to offer to | e Vilian, the moſt perjured of all Lyats but threatened to De. 


© ſtruction, if I retain'd my Integrity and Loyalty. For ſurely 
* Jet; that Sett of Men pretend what they will, nothing can be more 
« diſtoyal, than thus to abuſe the beſt of Queens, and to endane 

the beſt of ſubjeCts; and indeed the only ſound Part of the Nation: And 


ec the Queen, and Country, when ſuch Men as the Duke of Jucensbu 
May it pleaſe your 
* Grace, I was ſaying before, I would never ſaid any thing of this, had 
«© not the Noiſe of a Plot met me every where, and I confeſs [had no longer 
„ Patience. And I never thiok of my Silence, but am ready to die with 
Apprehenſions of the Dangers, that the Duke of Athol, and a great many 
< other Perſons are fallen into; which perhaps I might have 2 mea. 
iven your Grace the Truth of this, that 
" you might have warned the Duke of the Deſtgns of his Enemies, which 
* 1 hope you will do now without further Delay. May it pleaſe your 
* Grace, I am Your Grace's moſt humble Servant in all Sincerity and 


0 Truth. 
| „Sie Subſeribitur, 5 
c David BAILIII. “ 


The LETTER to the Earl of Eglington, Prejident 
pro Tempore, 
My Lord, 


" F ROM what my Lord Juſtice Clerk ſaid, I find that I owe my pre. 
„ * ſent Misfortune to him; and that it was his Lordſhip that procured 
my Confinement, upon the Information given him, by whom, I know, 
© not: But he may pleaſe to know, that I gave no Information to an 
„ Perſon, in relation to that Buſineſs that happened to me, from his 
„ Grace the Duke of Queensbury, or my Lord U arquis of Anandale con- 
„ ditionally: for I left it to them, whom I informed, to make what Uſe 
they pleaſed of my Information. So conſequently my Lord Juſtice 
Clrek may, without the leaſt Scruple, produce his Informer, and He 
my Information, which was not Verbal, but in Writing, Therefore, 
my Lord, if you pleaſe, this is what I think moſt honourable for me; 
becauſe, as I underſtand my Lord Juſtice Clerk, it was three Weeks 
ſince he had notice of this Buſineſs, but that he delayed apprehending 
me, becauſe the Perſon that ſpoke of me to him, did not think it fit to 
attempt it, *till there was a Warrant to ſeize me, becauſe I was a Gen- 
tleman. Now, my Lord, I think what he was pleaſed to add, would 
not have given me the Aſſurance, to have aſſumed that Title to myſelf, 
for it is a very glorious One, and it ſhall be one of the chief Studies 
of my Life to maintain it. And therefore, my Lord, without Preju- 
dice, or Diſobligation, or Obligation, to either the Duke of Queensbun, 
or the Marquis of Anandale, or my Lord Juſtice Clerk, I do plainly fay, 
that whatever Information I gave on this Affair, was ia Writing, and 
without either Caution or Security for my own Safety; which, I think, 
will by my own Innocence be dell {cured to me, not but that I hope all 
Juſtice from the Board, where my Lord Eglington fits, and ſo do moſt 
earneſtly beg, that your Lordſhip will be pleaſed to deſire my Lord 
Juſtice Clerk to ſhow the Information I have already given; which, I 
think, will abundantly ſhow how little I regard the Eaſe of my Perſon, 
when it comes in Competition with that of my Conſcience, for I will 
always ſpeak Truth, through the Aſſiſtance of God, whatever be the 
Conſequence. Now, my Lord, I am really fo ill, that I am ſcarceable 
to ſay any thing of what the Earl of Glaſgow ſeems to lay ſome Streſs 
upon ; my not owning readi'y enough, 2 he thinks) the Signification 
of every Word in Mr. Steel's Letter: I will only ſay this, That Mr. 
Steel and I have converſed long, and very frequently, and with great 
Freedom, but without any other Deſign than to divert and amuſe with 
little Jeſts of good Humour: For ſometimes Hours to one another would 
be all Raillery, after our manner; ſome all Tenderneſs; ſome all Scandal; 
ſome all Gallantry; ſome all Buſineſs; ſome all Devotion; and ſome all 
together; and ſome all Commendations, and Services, to the Lord knows 
who; to the acquainted, and unacquainted. But I cannot think this, 
or that if Mr. Steel had named all the People of both Nations that were 
at London, when I was there, and defired me to give his Service to them 
&« all, if I ſee them, that there is any thing in this, to oblige me to deny it; 
« forIthink Mr. Steel may very freely own any thing he ever wrote to me in 
ce his Life, and I am ſurel will own any Letter I ever wrote to Mr. Steel. 
« My Lord, excuſe this, I am ſenſible I have ſtrayed from your Lordſhip's 
« Orders, but the Reaſon why I did fo, was, becauſe my Lord Juſtice 
Clerk did ſeem to ſay as much, as if it were to ſecure his Informer from 
ce the Suſpicion of a falſe Accuſer, that I was taken into Cuſtody, fearing 
<« I might either deny, or go out of the Way. As to the denying Truth, 
« [I think no human Force could induce me to do that: And as for my 
« going out of the Way, I had no Inclination, for if I had, I am ſureI 
« have had Time and Opportunity enough theſe fix Weeks to have done 
« that: For upon the very firſt breaking out of the Plot, at leaſt, ſo as to 
ec be publick here, I ſent a written Account of what had happened, 
which I am ſure is Truth, as to the Matter of Fact which I am fo far 
from denying, that I defire your Lordſhip may procure my Lord Juſtice 
Clerk to preſent the Paper to the Council, if you think fit; tho'l do 
ſay it was not to his Lordſhip that I ſent it ; yet it is certain it has been 
communicated to him; and I defire te have an Opportunity to own 
it, as well to free the Perſon that communicated it to the Juſlice Clerk 
from the Suſpicion of a malicious or falſe Accuſer, as to ſatisfy your 
Lordſhip. To do which, and to obtain my Liberty again I will do 
every thing becoming a Chriſtian and a Gentleman, a Priſoner but no 
My Lord, I beg leave to ſay, that I am, 


« My Lord, Your Lordſhip's moſt Humble and 
„very Obedient Servant. 
Sic Subſcribitar, 
| „ David Baillie.” 
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Edinburgh, Talbooth, 
Feb. 8, 1704- 


To the Right Honourable 
The Earl of Eglingtor. 
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- Court of Admiralty held at Boſton; in Her Majeſty's Province of the 
r New-England, in America, the 13th Day of 
June, Anno Dom. 1704- | 

oſeph Dudley, Eſq; Captain-General and Governor in Chief of the 
Provinces of the Maſſachuſetts-Bay and New- Hampſhire, in New- England, 
in America, and Preſident of the Court, Cc. ; 

Themas Povey, Eſq; Lieutenant-Governor of the Province of the 
Ma achuſetts-Bay. 

ohn Uſher, Eiq; 
5 Byfield, Eſq; Judge of the Vice-Admiralty, for the Pro- 
vinces aforeſaid. ; 

Samuel Sewall, Eſq; Firſt Judge of the Province of the M-ſachuſetts- 

aforclaid, and One of the Council. 

Thaac Addingten, Eſq; Secretary, and One of the Council. 

ublael Brenton, Eſq; Collector, &c. of Her Majeſty's Cuſtoms, Cc. 
in New-England. e 


Eliſha Hutchinſon, \ 


Lieutenant-Governor of the Province of New- Hamp- 


f Elakin Hutchinſon, 


Jobn Phillips, | Penn Townſend, 
Jabn Fefter, Flor Edward Brumfield, 
ahn Wally, drs. 4 Samuel Legg, 

oſepb Lynde, l | Iſaac Winſhw, 


ohn Thatcher, J (Samuel Appleton, 


Bay, &c, 


The COURT being Sat : Proclamation was made for Silence. 
N D then the Statute made in the Eleventh and Twelfth Year of 
the late King WiLLIam, Entituled, An Act for the more effettual 
uppreſſion of Pyracy: And alſo the late King W1LLIam's Commiſion un- 
der the Great Seal, purſuant to the Act aboveſaid, conſtituting the Court, 
&c. were publickly read. 

After which, John Valentine, Gent. Notary Publick, was ſworn Re- 
giſter of the Court by the Preſident: And then the Regiſter adminiſtered 
the Oath preſcribed to the Preſident; and then the Preſident adminiſtered 
the Oath to the other Commiſſioners in open Court, purſuant to the Act 
aforeſaid. 

And then the Court was opened by Three Proclamations, as a Court 
of Admiralty, for Trial of Pirates, &c. 

After which was read Her Majeſty's Proclamation, ſignifying Her 
Royal Pleaſure, That all Perſons being in Office of Authority, or Go- 
vernment, at the Deceale of the late King, ſhould ſo continue till Her 
Majeſty's further Directions: Then was read Two Inſtructions from 
Her Majeſty to his Excellency, in the Trial of Pirates, to govern the 
ſane according to the aboveſaid Act of Parliament, and Commiſhon 
thereupon. 

A Warrant having been ſigned by ſeveral of the Commiſſioners to the 
Keeper of the Priſon, to bring Captain Fohn Duelch before them, to an- 
ſwer ſeveral Articles of Piracy, Robbery, and Murder, exhibited againit 
him and Company, purſuant to the Governor's Order for the Setting of 
the Court this Day. 

T he Court adjourned to Three of the Clock in the Afternoon. 

When the Court being met, and opened, Matthew Pimer, John Clif- 
ford, and James Parrot (the firſt of whom had ſurrendered himſelf quick- 
ly after his Arrival to his Excellency the Governor), were brought to 
the Bar, and Arraigned upon ſeveral Articles of Piracy, Robbery, and 
Murder, drawn againſt Captain Quelch, and others his Accomplices, 
| Of the Tenor following, Mutatis Mutandis. 


At a Court of Admiraity, held at Boſton, in Her Majeſty's Province of the 
Maſſachuſetts-Bay, in New-England, in America, the Thirteenth Day 
ef June, Anno Dom. 1704. And in the Third Year of the Reign of our 
Sovereign Lady ANNE, of England, &c, Queen. 


ARTICLES of Piracy, Robbery, and Murder, then and there exhibited 
againſt John Quelch, late of Boſton, in the ſaid Province, Mariner, 
Lieutenant of the Brigantine Charles, wheresf Daniel Plowman, Mari- 
ner, deceaſed, was late Commander. 


You ſtand here accuſed of Piracy, Robbery, and Murder. 


Inprimis. H AT notwithſtanding the ſaid Brigantine was fitted out 
by ſeveral worthy Merchants of B:/ton, good and loyal 
2 of Her Majeſty, (againſt the French and Spaniſh Kings, their 
Vaſſals, Subjects, and Allies, the declared Enemies of Her moſt Sacred 
Majeſty Queen AxxE) who obtained a Commiſſion for that Purpoſe, 
from His Excellency, Juſpb Dudley, Eſq; Her Majeſty's Captain-Ge- 
reral, Governor, and Commander in Chief, in and over the ſaid Pro- 
Vince; by Force whereof, and in purſuance of the neceſſary Inſtructions 
to your Commander, the ſaid Captain Pl/awman delivered (whereof you 
Vere apprized), He, with his Company, failed in the ſaid Brigantine from 
Bogdan, the Fourth Day of Auguſt, 1 03, for Newfoundland, and L' Ac- 
ade; but falling violently ſick, an languiſhing in his Cabin, you, 
with divers others, for ſome Time, bolted the Cabin Door upon him, 
and he, ſhortly afterwards, That is to ſay, the ſixth Day ot the ſaid 
Month of Auguſt, died; you neglecting his Orders, and thoſe of your 

wners, to return with the ſaid private Man of War to Bon, would not 


Members of Her Majeſty's Council, in the Province of the 12afſachuſetts- 


| 


——_ 
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LV. 3s Trial and Condettnation of Capt: John Quelch, and others of his Company, bee. for /imdry 
HPiraciet, Robberies, and Murder, committed upon the Subjects of the King of Portugal, Her Ma- 
" jefty's Ally, on the Coaf of Brafil, &c. at the Court-Houſe in Boſton, on the 1315 of June, 1704. 


ſet on Shore Matthew Pimer, and John Clifford, Two of your Company, 
who (dreadiny your Pitatical Intention) carneſtly defired the ſame ; but 
bore up the Helm to Sea, directing your Courſe for Ferdinando Iland, 
and the Coaſt of Braſil, whereby it is open, manifeſt, you intended Mur- 
ders, Piracy, and Robberies; which afterwards you perpetrated, 

I, For that you, the faid Fohn Queleh, with divers others, on, or 
about the Fitteenth Day of November, 1703, in the Second Year of Her 
Majeſty's Reign, at or near the Latitude of Seven, South Latitude, ow 
the Coalt of Brafil, at or near Cape St. Auguſtine, by Force and Arms, 
upon the High Sea (within the Furiſdition of the Admiralty of Eng- 
land), piratically and feloniouſly did ſurprize, ſeize, and take a ſmall 
Fiſhing Veſlel, (having Portugueſe Men on board) and belonging to the 
Subjects of the King of Pirtugal, (Her Majeſty's good Ally) and out of 
her, then and there, within the Friction aforeſaid, feloniouſly and 
piratically did, by Force and Arms, take and carry away a Quantity of 
Fiſh and Salt to the Value of three Pounds. 

II. That you, the ſaid 7% Queleb, with divers others, on or about the 
Eighteenth Day of November, 1703, in the Second Year of Her ſaid Ma- 
jeſty's Reign, in or near the Latitude of Eight South, near Cape St. Au. 
gu/tine aforeſaid, by Force and Arms, upon the High dea, (within the Ju- 
riſdiction of the Admiralty of England aforeſaid) piratically and ſeloni- 
ouſly did ſurprize, ſeize, and take a ſmall Brigantine, of the Burthen of 
about Fifteen Tons, (having Portugueſe Men on board) and belonging to 
the Subjects of the King of Portugal, (Her Majeſty's good Ally) bound 
for Parenebuck ; and out of her, then and there, within the aforeſaid Ju- 
riſdiction, feloniouſly and piratically did, by Force and Arms, take and 
carry away Five Cheſts of Braſil Sugar, to the Value of One Hundred and 
Fifty Pounds, Six Barrels of Molaſſes, to the Value of Six Pounds. 

III. That you, the ſaid 7% Queleh, with divers others, on or about 
the T wenty-tourth Day of November, 1703, in the Second Year of Her 
Majeſty's Reign, at or near the Latitude of Nine South, near Cape St. 
A guſtine aforeſaid, by Force and Arms, upon the High Sea, (within the 
Juriſdiction of the Admiralty of England aforeſaid) piratically and felo- 
niouſly did ſurprize, ſeize, and take a ſmall Brigantine, of the Burthen 
of about Forty 'Tons, (having Portugueſe Mcn on board) and belonging 
to the Subjects of the King of Portugal, (Her Majeſty's good Ally) bound 
for Parenebuck ; and out of her, then and there, within the Juriſdiction 
aforeſaid, feloniouſly and piratically did, by Force and Arms, take and 
carry mm five Cheſts of Braſil Sugar, to the Value of One Hundred 
and Fifty Pounds, a Quantity of Molaſies, Rice, and Farine, to the 
Value of Ten Pounds. | ; 

IV. That you, the ſaid 7chn Quelch, with divers others, on the Fifth 
Day of December, 1703, in the Second Year of Her Majeſty's Reign, at 
or near the Latitude of Thirtecn South Latitude, off ot Mora, by Force 
and Arms, upon the High Sea, (within the Juriſdiction of the Admiralty 
of England aforeſaid) piratically and feloniouſly did ſurprize, ſeize, and 
take a ſmall Portugenſe Shallop, navigated by, and belonging to the Sub- 
jects of the King of Portugal, (Her Majeſty's good Ally) and out of her, 


then and there, within the Juriſdiction atoreſaid, feloniouſly and pirati- 


cally did, by Force and Arms, take and carry away a Quantity of 
Earthen-ware, Value Five Shillings, Two Jars of Rum, Value Ten 
Shillings, a Quantity of Linen Cloth, Value Ten Shillings. ; 
V. That you, the faid 7% Duclch, with divers others, on the ſaid 
Fifth Day of December, 1703, inthe Second Var of Her Majeſty's Reign, 
at or near the Latitude of Ihirteen South, off or near Mora atorclaid, 
by Force and Aims, upon the. High Sea (within the Juriſdiction of the 
Admiralty of England), piratically and feloniouſly did ſurprize, ſeize, 
and take a Portugueſe Boat, navigated by, and belonging to the Subjects 
of the King of Portugal, (Her Majeily's good Ally) and out of her, then 
and there, within the Juriſdiction atoreſaid, feloniouſly and piratical! 
did by Force and Arms, take and carry away ſome Pieccs of Cloth, Va- 
lue Five Shillings, Two Pieces of Silk, Value Twenty Pounds, and ſunk 
the ſaid Boat, Value of Thirty Pounds. : 

VI. That you, the ſaid n Puelh, with divers others on the Ninth 
Day of December, 1703, in the 5.cond Year of Her Majeſty's Reizn, at 
or near the Latitude ot I hirtcen South, off of Mora atoretaid by Force 
and Arms, upon the High Sca, (within the JuriſdiCtion of the Admiralty of 
England aforeſaid) piratically and feloniouily did ſurprize, ſeize, and take 
a Portugueſe Brigantine, Burthen about I'wenty 'L'ons, and an open Boat 
navigated by, and belonging to the Subjects of the King of Portugal, (Her 
Majeity's good Ally) and out of them, then and there, within the Juriſ- 
diction aforeſaid, tcloniouſty and piratically did, by Force and Aris, 
take about Fifty Pounds in Portugueſe coined Money, a Negro Boy, Va- 
lue Twenty Pounds, ſome K ice and Farine, Value Five Sh:ilings. 

VII. That you, the ſaid 7% Duelch, with divers others, on the 
Twentieth Day of December, 1703, in the Second Year of Her Majeſty's 
Reign, at or near the Latitude of Twenty-three and Forty Minutes 
South, upon the Coalt of Braſil, near the Iſland of Grandee, by Force and 
Arms, upon the High Sea, (within the Juriſdiction of the Admiralty of 
England) piratically and feloniouſly did ſurprize, ſcize, and take a tmall 
Portugueſe Brigantine, Burthen about Twenty-five Tons, navigated by, 
and belonging unto the Subjects of the King of Portugal, (IH.r Mijcity's 
good Ally) and out of her, then and there, within the Juriſdiction atore- 
laid, felonioully and piratically did, by Force and Arms, take and Carr 
away Five Cheſts of Braſil Sugar, Value One Hundred and Fifty Pounds, 
and a ſmall Parcel of Portugueſe Money, ſome Gold and dilver, Value 


Fifty Pounds. 
VIII. Thac 
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VIII. That you; the ſaid Jahn Quel, with divers others, on the Fif- | Bar ſtands charged, for that be, the ſaid Jebn Quelch, late of Boſton, in 
teenth Day of Fanuary, 1703, in the Second Year of Her? eng Reign, | the Province of the Maſſadwuſetts-Bay, &. Mariner, I. ieutenant of the 
at or near the Latitude of Twenty four South, upon the 2 | of Bra, | Brigantine Charles, whereof Daniel Plowman, Mariner, deceaſed, was late 
by Force and Arms, upon the High Sea, (Within the Juriſdiction of the | Commander, notwithſtanding the faid Brigantine, &ec. Which Article 
Admiralty of England) piratically and felonioufly did ſurprize, ſeize, and when we hate prov'd upon the Priſoner at the Bar, we doubt not but 
take'a Portugueſe Brigantine, burthen about Thirty-five Tons; ſhe came | your Exeeleney, and the reſt of the Honourable Commiſſioners of this 
from Spirito Sandto, l Rigineer, navigated with, and belonging Court will do him, our Nation, and the World that Juſtice, as to con. 
to the Subjects of the King of. Portugal, (Her Majeſty's good Ally) and | dema and punith him for the fame. © © oo 
out her, then and there, within the Juriſdiction aforeſaid, feloniouſly and 18 Paul Dudley, Eſq. Attorney-General, and Her Majefly s Advocate for the 

ratically, by Force and Arms, did take and carry away. One Hundred | Curt of Admiralty. May it pleaſe your Excellency, and the reſt of the 
eight of Gold Duſt, Value Six Thoufand Pounds, and Nine Hundted | Honourable Commiſſioners of this Court: "The Priſoner at the Bar, ſtand 
Pieces of coined Gold, Value Nine Hundred Pounds. —_ © | articled againſt for, and charged with ſeveral Piracies, Robberies and Myr. 

IX. That you the ſaid John Juelch, with divers others, on the Seven- | der, committed by himſelf and Company, upon the High Sea (upon the 
teenth Day of February, 74 in the Second Year of her Majefty's Reign, Subjects of the King of Portugal, Her Mijeſty's good Ally), the work 
at or near the Latitude of Thirty-five and Fifty Minutes, near the River and moſt intolerable of Crimes that can be committed by Men. A Pi. 
ef Plate, by Force and Arms, upon the Higb Sea, (within the Juriſdic- rate was therefore juſtly called by the Romans, He/tis Humani Generis: 
tion of the Admiralty of England aforeſaid) piratically and felonioufly did | And the Civil Law faith of them, that neither Faith nor Oath is to be 
ſurprize, ſeize, and take a Portugueſe Ship, burthen about Two Hundred | kept with them; and therefore if a Man that is a Priſoner to Pirates, for 
Tons, Twelve Guns, loaden with Hides and Tallow, bound to Bayer, | the Sake of his Liberty promiſe a Ranſom, he is under no Obligation to 


S OWrgarpgrraam agr. we 


navigated with, and belonging unto the Subjects of the King of Portugal, | make his Promiſe; for Pirates are not entitled to Law, not ſo much a 
(Her Majeſty's good Ally) and then and there, within the Juriſdiction | as the Law of Arms: For which Reaſon tis ſaid, if Piracy be committed 4 
aforefaid, did feloniouſly kill and murder the Commander thereof, and | upon the Ocean, and the Pirates in the Attempt happen to be overcome, : 
wounded ſeveral others, and out of her piratically, by Force and Arms, | the Captors are not obliged to bring them to any Port, but may expoſe Fa 
did take and carry away Twelve Barrets, and a Pipe of Beef, Value Ten | them immediately to Puniſhment, by hanging them at the Main-yard; 2g 
Pounds; Four great Guns, Value Twenty Pounds; Four Patteraro's | a Sign of its being of a verry different and worſe Nature than any Crime 

Value Forty Shillings; Twelve ſmall Arms, Value Six Pounds; One | committed upon the Land; for Robbers and Murderers, and even Tray. 4 
Hundred Weight of Shot, Value Three Pounds; Two Barrels of Pow- tors themſelves, may not be put to Death without paſſing a formal Trial; rag 
der, Value Twelve Pounds; a new Main-ſail, Fore-fail and Foretop-ſail, And if the Fate of the Priſoner at the Bar, with his Company, had al- gu 


Value Forty Pounds a Negro Boy, Value Forty Pounds; and about T'wo | lowed them to have been overcome in their Piracies,.&c. and immediately 

Hundred Pieces of Eight, paniſh Money, conttary to the Statutes in that hung up before the Sun, it had been very juſt upon them. But being 

Caſe made and provided. ſ then ſuffered to live, and now brought unto a Court of Juſtice, they ate 

=_ - Upon which Articles, Mutatis Mutandis, Matthew Pimer, John Clif- to be uſed, treated, and tried, as the Laws of England, and our. own 
; ford, and James Parrot, ceing arraign'd, ſeverally pleaded Guilty, Country do dire, Hereupon I muſt obſerve, that until the Statute of 2. 
4 Ordered, That Matthew Pimer, be Clifford, and James Parrot, be | the 28th of Henry the Eighth, all Piracies, Robberies and Murder com- wa 
ol received into the Queen's Mercy, and be declared Witneſſes in Behalf of | mitted y_-_ the Sea, were Tried before the Admiral, his Lieutenant, or the 
= the Queen, againſt John Quelch and Company, tor their ſeveral Piracies, | Commiſlary, after the Courſe of the Civil Law; the Nature whereof was, of 
wil 


— — 
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= | Robberies, and Murder. that before any Judgment of Death could be given againſt the Offenders, 
= Ordered, That Matthew Pimer, John Clifford, and James Parrot, ſtand either they muſt plainly confeſs their Offences (which they will never | 
= within the Bar, and be ſworn as Witneſſes on Her Majeſty's Behalf. do without Torture), or elſe their Offences be ſo plainly and directly Af 
= Or dered, That Captain Zehn Quelch be brought to the Bar, where be- proved by Witneſſes indifferent, ſuch as ſaw their Offences committed, tug 
_ ing brought, he was arraign'd upon the ſeveral foregoing Articles of Piracy, | which was next to impoſſible to be had, therefore that Statute enaQted, tio 
4 Sc. to which the ſaid ohn' Qhelch pleaded, Not Guilty, but moved for | That the ſaid Crimes ſhould be Triable in any County in England, b M 
F Time to prepare for his Trial. | ſuch and ſuch Commiſſioners, and the Trial to be according to the Cour. tha 
1 Ordered, That Time be given him *till Friday Morning next, at Nine of the Common Law : This Act continues in England in Force to this if i 
5 of the Clock, Day; and 'till very lately ſerv'd for all Piracies that were committed in &c 
= The Priſoner alſo moved, to know whether he he might not have Coun- | the Plantations, or any Parts beyond the Seas. For Kidd, the laſt Pirate to 
1 ſel allow'd him, upon any Matter of Law that might happen upon his | that went from this Country, was try'd upon that Statute; but it proy- | 
=_ Tab. © ing very troubleſome and chargeable to tranſport Pirates and the Witneſ- ſev 
= Curia. The Articles upon which you are arraign'd are plain Matters | ſes from the ſeveral Plantations, there was another Act of Parliament an 
= of Fact; however, that you may have no Reaſon to complain of Hard- made in the 11th and 12th Years of the late King WII LI AM, that pro- Suj 

= ſhip, Mr. James Meinzies, Attorney at Law, may aſſiſt you, and offer | vides principally and particularly for the Trial of all Pirates that are 
= any Matter of Law in your Behalf upon your Trial. ſeiz'd in any of the Plantations. It is by virtue of this Act of Parlia» to 
= Ordered, That the Priſoner at the Bar have a Copy of the Articles ex- | ment, and a Commiſſion purſuant thereto, that your Excellency, and this O2 
= hibited againſt him; and then he was remanded to Priſon. | Honourable Court, are now fitting in Judgment upon the Priſoner at the ou! 
= Ordered, That a Minute be made, that it is declared by Pimer, Clifford, | Bar, and his vile Accomplices ; and though it may be thought by ſome 
= and Parrot, that James Thurbar, of Swanſty, was not of the Company | pretty ſevere. thing to put an Engliſhman to Death without a Jury, yetit ha 
i arg", to the Brigantine Charles, though named in the firſt Articles | muſt be remembered, that the Wiſdom and Juſtice of our Nation, for very tin 
A for the 7 . ſufficient and excellent Reaſons, have ſo ordered it in the Caſe of ma 
1 Ordered, That John Lambert, John Miller, William Wilde, Benjamin | Piracy; a Crime which, as I before obſerv'd, ſcarce deſerves any Lay bu! 
' if Perkins, Chriſtopher Scudamore, 2 Auſtin, John Dorothy, Nicholas Ri- at all: Beſides, the late Statute hath appointed ſuch Commiſſioners, as anc 
_ chardſon, Richard Lawrence, John Templeton, John Pitman, Charles James, will take Care to do equal Juſtice to the Priſoner on the one Hand, and 4 
I William Jones, Eraſmus Peterſon, John King, Francis King, Charles King, | to the Crown and Allies of England on the other. The Engliſh Word G 
bi . Peter Roach, Dennis Carter, and John Carter be brought to the Bar; who | Pirate, is derived from a Word that ſignifies Roving ; for Pirates, like wa 
ly Ml being placed at the Bar, were ſeverally arraign'd upon the Articles of Pi- Beaſts of Prey, are ſeeking and hunting upon the Ocean, for the Eſtates, oth 
N ll , racy, Robbery, and Murder, before-mention'd, Mutatis Mutandis : To | and ſometimes the Lives of the innocent Merchant and Mariner : His iN 
| which they ſeverally pleaded, Not Guilty, and then moved for Counſel, Character and Deſcription is thus; A Pirate is one who, to enrich him- In ( 
it and Time to prepare for their Trial. ] ſelf, either by Surprize, or open Force, ſets upon Merchants and others and 
| | | Ordered, That Mr. Meinzies aſſiſt the Priſoners in any Matters of Law, trading by Sea, to ſpoil them of their Goods or Treaſure, and oftentimes 0 
| and that the Priſoners prepare for their Trial on Friday next, at Nine ſinking their Veſſels, and bereaving them of their Lives: And 'tis no aſke 
#1 o'Clock in the Morning: And then the Court adjourn'd till Friday | wonder if Piracy be reckon'd a much greater and more pernicious Crime and 
| Morning. | | than Robbery upon the Land, becauſe the Conſideration of the General Up 
4 Friday, June 16th. Navigation, and Commerce of Nations, is far beyond any Man's parti- ſeve 
i Proclamation being made, the Court was opened, and Captain Dzelch | cular Property: Beſides, whereas Robbery upon the Land is moſt com- Pre 
_ being brought to the Bar, preſented a Petition in Behalf of himſelf, and | monly from particular Perſons ; Piracy is from many, and oftner attended imp 
= | the reſt of the Priſoners, praying for further Time. with the Death of others: Thus it was in the Cafe now to be tried; one of of / 
* Ordered, That the Priſoners be allowed Time till Monday Morning | the Captains of one of the Portugueſe Veſſels being unfortunately, if not 5 
4 next at Nine o Clock, and then peremptorily to come upon their Trials; baſely kill'd and murder'd in the Action. But before we proceed to the — 
4 A Motion was alſo made by the Priſoners Counſel, that the Queen's | ſeveral Articles upon which the Priſoner is to be tried, I beg Leave alit- A 
1 Witneſſes might be kept aſunder till the Priſoners came upon their Trials; tle to ſet forth the aggravating Circumſtances of the Crimes committed and 

| . . . 5 . . . . . k . 

it to which it was anſwered by the Counſel for the Queen, that though in | by theſe vile Men: And to begin with their Mutiny, their rebellious, in- the 
Caſes of High Treaſon, and ſome other Caſes, the Priſoners have been ſo | human, I wiſh 1 might not ſay, their murderous Uſage of their worthy Nat 


far favoured, as that upon their Trials, Approvers, or other Evidences | Commander, Captain Plowman ; God knows how far their Treatment of Pho 
for the Crown have been kept out of hearing of one another while they | him might haſten his End; however, that muſt be anſwered tor at a higher take 
were giving their ſeveral Evidences, yet to ſeparate them before their Tri- ) Tribunal, The next Thing I would obſerve in this Matter, is their on b 
# als, was without Precedent; upon which the Court deny'd the Motion | Commiſſion which they obtain'd from Her Majeſty's Government of this | Ns 
| of the Priſoners Counſel in that Matter; but directed that at their Exa- | Province, a Sword to fight the open and declared Enemies of Her Sacred yg 


| mination at the Bar __ ſhould be ſeparate, Then the Court adjourn'd | Majeſty ; but, inſtead o drawing it againſt the French and Spaniards, theſ 

| till Monday Morning, Nine o'Clock. have ſheathed it in the Bowels of ſome of the beſt Friends and Allies of A 

t Monday, the 19th of June, 1704, at Ten o'Clock in the Morning. the Crown of England at this Day; the Portugueſe being Confederate Boy 
= The Court being e and Capt. Quelch ſet to the Bar. with Her Sacred Majeſty againſt the French and Spaniards, for the Peace, 
1 Ordered, That his Irons be taken off during his Trial. Rights, and Liberties of Europe: This was the Baſeneſs, the Treachery, 


i [1 Mr. Newton, of Council for the Queen. May it pleaſe your Excellency, | and Cowardice of this Matter, that inſtead of fighting for Honour with 
| and the Honourable Commiſſieners of this Court: The Priſoner at the | the French, or Money with the Spaniards, they muſt go and ſurprize 
1 fey 


„ in ber thought, nor meant any Harm: Thus a Man 
f the falls —— wicked Men. The third Thing I would obſerve, is the per- 
late Fides Impudence of theſe Men, for as they ſail'd along the Coaſt of 
icles rafth they put in at one or two Places, and aſſured the Portugueſe of their 
t but Fd and Kindneſs; that their Deſigns were againſt the French 
this and Spaniard; gad yet at the very next Fort, a few Leagues diſtant, 
con · they robbed and plundered ſome the Neighbours and F riends of thoſe 
. they bad ſeen-the Day before. The fourth and laſt Thing that I would 
r the mention is the Number of their Crimes; for it was not once, twice, 
the nor thrice, that would ſerve their Turns, but they go on in the Repetition 
andy of their Wickedneſ*, till they were glutted, and thought they had enough 
Aur. of it: And as to the Priſoner now. at the Bar, as his Share in juſt and 
1 the lawful Prizes would have been at Jeaſt double to any other, ſo no doubt 
vorſt but the ſame Meaſure will be of his Guilt in all this Matter: We 
\ Pi. ſhall now, may it + pleaſe this honourable Court, proceed to prove 
ris: the ſeveral Articles charged upon the Priſoner; and our Proof will 
© be partly Preſumprtive, partly Circumſtantial, and partly Poſitive and 
be partiy pt P partly 
» for Downright: The Preſumptive Part of the Proof is the Manner of 
In to their coming to this Place, being in that Sort as renders them ſuſ- 
nuch picious to every Body; but eſpecially I would obſerve their not being 
tted able ꝛ0 give any tolerable Account from whence they came, or had their 
ome, Treaſure. This was what induced their Owners to give an Information 
cpoſe to the Government of the Matter; and our own Law in this Country 
ard; inſt Piracies, is very plain in this Point of Preſumption. 
,rime The ſecond Proof that we ſhall offer, will be what we call Circum- 
"ray= ſtantial; and indeed the Circumſtances of this Matter are ſo many, that 
rial; render it undoubted, but that the Priſoner, with his Company, have been 
al- uilty of the Articles charged upon him. 
ately Then in the third Place, there is that which we call poſitive and down- 
ing right Proof, viz. the Confeſſion and Evidences of their Accomplices, 
y are * are now the Queen's Witneſſes. | 
own Mr. Jon Colman and Mr. William Clark were ſworn to give Evidence, 
te of c. and then produced Captain Daniel P 's Commiſſion, which 
com- was read, as alſo his Inſtructions, and then his Owners Orders; as alſo 
it, ot the ſaid Plowman's Letters from Marblehead to his Owners; then a Copy 
was, of the Owners Letter was read, which they ſent to the ſeveral Iſlands, 
ders, with his Excellency's Letter to the ſeveral Governors, &c, G 
never Mr. Colman made Oath to their being true Copies of their Originals : 
ectly After this, Mr. Clark brought into Court ſeveral long Spadha's, a Por- 
tted, tugueſe Enſign, two Skins full of Sugar, upon one of which was a Direc- 
Red, tion, and it being thought to be in Portugueſe, Edward Lyde, Eſq. and 
„ b Mr. Samuel Frazon, being Sworn Interpreters, acquainted the Court that 
that Skin of Sugar was directed to a Perſon in Liſbon; adding withal, that 
this if it had been Spaniſh, it would have been al Signior, whereas it was Para, 
d in &c. Whereupon the Skins were opened, and full of what was adjudged 
irate to be Braſil Sugar. 
proy- Mr. Lyde alſo making Oath, that having been at Maderat, he had ſeen 
tneſ- ſeveral Hundreds of thoſe Sereint, or Skins of Sugar ſent from Braſil, 
ment _ that he verily believed, that what was now produced was Braſil 
pro- ugar. N | . 
« are The Enſign, or Colours, were expoſed alſo in Court, and plainly ſeen 
arlia» to be Portugueſe; and Mr. fob Colman and Mr. Witham Clark made 
d this Oath, That the Spadha's, Skins, Enſign, and other Things, were taken 
at the out of the Brigantine Charles, ſince her Arrival here. 
2me 2 Mr. John om Goldſmith, alſo was ſworn, and made Oath, That he 
yetit had received of the Priſoner at the Bar, ſince his Arrival in the Brigan- 
very tine Charles, a conſiderable Quantity of Coined Sil ter Money, and ſaw 
ſe of many of the Pieces to be Portugal Money, and judged the reſt to be ſo too, 
Law but he cannot ſwear it, the Priſoner at the Bar being then in his Shop, 
'S, 3s and melting them down himſelf. 
„ and After this, Mr. Treaſurer, with his Deputy, came in with a Bag of 
VN ord Gold and Treaſure brought in the Brigantine Charles, which being ſeized, 
like was committed to the Cuſtody of the Treaſurer of the Province and 
bates, others, by Order of the Governor and Council. 
His Mr. Jeremiah Allen being ſworn, depoſed, That the Bag he had now | 
him- in Court contained the Treaſure that was committed to the 'T reaſurer | 
;thers and others. | : | 
times Ordered, That Mr. Colman's Parcel of Gold be opened, who being 
tis no aſked whence he had that Gold? made Anſwer, That he received that, 
'rime WI and all the reſt of the Owners Shares, from the Priſoner at the Bar: 
neral Upon viewiag the coined Gold, they were all found Portugueſe Gold, and 
parti- ſeveral of the Pieces were found to be coined in 1703. Upon this the 
com- Preſident obſerved, that the Money being coined ſo lately, it was very 
endel 1 it ſhould ever have been out of Portugueſe Hands, Inhabitants 
of Bra/il. | 

__ Af this, ſome Prints that came in the Brigantine Charles were ex- 
o the amined, and found to be in the Portugueſe Language. 

a lit- After this, a young Negro Boy, brought in by the Priſoner at the Bar, 
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and Company, was ſet up by Order of the Court, was examined, and 
the Interpreters acquainted the Court that he was a baptized Negro, his 


—— Name L: that he lived with a Portugueſe, his Maſter's Name Joſe- 
nt of 8 Pb Galeno; that he lived in the Bay of All-Saints, in Braſil; that he was 
jigher taken by an Engliſb Brigantine, and that the Priſoner at the Bar was then 


on board the Brigantine that took him ; and that when he was taken, he 


* was pretty near the Land in an open Boat, with Fiſh and other Things 
zac rel in it; and that there were two Portugueſe Men in the Boat at the ſame 
| ime, 

12 2 After this, the Court ordered the Interpreters to try the Negro 
gerate Boy by Spaniſh and French Queſtions : But it was found he underitood 

neither, 

_ Queen's Counſel. May it pleaſe your Excellency, and the reſt of the 
1 Honourable Commiſſioners, we ſhall now proceed to an higher Proof of 
rize 1 this Matter, by examining thoſe that have been allowed to be the Queen's 


fey Evidence againſt the Priſoner at the Bar, and the reſt of his Com- 
pany. 
We ſhall begin with Matthew Pimer, a ſkilful Mariner, who was ſhip- 
ped by Captain Plowman himſelf, to go againſt the French, &c. 
Vor. VIII. | | 
I 


and peaccable Men, and our good Friends, in their lawful | 
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Ordered, That Pimer be ſworn, the other two Witneſſes removed but of 
1 75 Upon this, Pimer's Examination was tead, which he ſwore to 
the Truth of. Yr | 

. Preſident. What Reaſon had you to believe they. were Por tugucſe that 
you robbed ? Can you ſpeak, or underſtand Portage? 

Pimer. No, Sir; I do not underſtand the Language, but believe them 
all to be Portugueſe, becauſe we took them upon the Coaſt of Bru/i/ ; thelr 
Lading and Enſigns made me tonclude ny were Portugueſe. WEE 

Queen's Counſel, If yout Excellency pleaſe, we will examine the Wit- 
neſs upon each of the Articles and Matters the Priſoner at the Bar is 
charged with ; but before we come to the Articles; we will examine him 
as to the Priſoner's Behaviour towards Captain Plwmar. N | 

Pimer. Anthony Holding was the Man that bolted the Door upon the 
Captain, the Priſoner was then on Shore, but came on board that 
Night, and reſolved to go to Sea, and after the Captain's Neath took 
the Command of the Brigantine, 35 

ueen g Counſel, If your n pleaſe, we will now read the firſt 
* of Piracy, ord ſee what the 
read. 

Pimer. There were five Portugueſe on board that Veſſel. | 

Jug. Was the Priſoner then in the Command of the Brigantine ? 

Pimer. Anſ. The Priſoner was Commander of the Brigantine during the 
whole Voyage. | 

1. Weſt id none of them you took, aſk the Reaſon why you took 
them | 


Anſ. No, not that I know of; our Interpreter, Jahn Twiſt, had a 
great deal of Diſcourſe with the Men we had taken, and ſaid they were 

mem that were taken now, and ſo afterwards ; This firſt Vellel was 
a ſmall Fiſhing-Veſſel, out of which we took ſome Fiſh and Salt. 

Art. 2. Duet. What do you know as to the ſecond Article? 

Anſ. I remember the taking of that Brigantine, much in the ſame 
Latitude with the other, but nearer the Land; three white Men, and 
two Negroes were on board of her. This Brigantine had ſome Braſil 
Sugar and Molaſſes, two white Men and a Negro entered themſclves to 

o with us, our Interpreter telling them we intended for the River of 
late, and to take the Spaniards; but afterwards as we took Prizes, the 
two white Men hid themſelves, that their Countrymen might not ſee them, 

Art. 3. Duet. as before. | 

Pimer. I remember the taking of that Veſſel, the Priſoner was then 
our Commander, and went on board of her himſelf, ſhe was taken in 
Sight of Land, and bound to Parnebuck, 

Luci. Did not theſe People ſeem very much troubled that you ſhould 
take them, you being Engliſbmen, and at Peace with them? 


Anſw. They were told, to the beſt of my Knowledge, that we were 
Frenchmen, | 
Art. 4. Duet. as before. 


Anſ. I remember the taking of this Earthen-Ware Veſſel within three 
Leagues of the Shore, ſhe had three Men on board her, came from Bayes, 
and bound to ſome Neighbouring Port ; we gave the Men their Boat 
again, and they went to Bayes, the Priloner was then on board the Tender 
that took her. 
| * What Tenders do you mean? 3 

2/. We made ule of one or two of the firſt Veſſels; we took and put 
— of our Men on board of her, and kept her the greateſt Part of the 
oyage. 

5 l read, and Pimer being aſk'd, ſaith, He remembers the tak- 
ing of this Boat within three Leagues of the Land, ſaw the Flag of the 
Caftle at that Time ſhe was taken by the Tender, Duelch . about 
Twenty-four of our Men on board her; we took two Prizes this Day; 
the Boat we took at this Time was ſtaved by ſome of the Company, as 
they told me, and afterwards ſunk, the Men we took on board the Boat 
were all Portugueſe, to the beſt of my Knowledge. 

Article 6. being read, Pimer being aſked, ſaith, That this Veſſel was 
taken with the Tender, and Quelch on board her; the Negro Boy Foa- 
chim was taken out of this Veſſel, and about Fifty Pounds in Money. 
The ſaid Negro Boy being now examined, faith, there was a young Man 
on board that had ſome + re , and that it was in a ſmall Canvas Bag. 
Pimer. Twas a Canvas 1 to the beſt of my Knowledge; there 
was ſome Rice and Farine, which we took out of her, and then let the 
Men go away with their Veſſel after we had pillaged it. | 

Article 7. read. Pimer. This Veſſel was taken near the Tropick by 

uelch in the Tender; but I was then on board the Brigantine Charles, the 
Quarter-Maſter had the Money that was taken out of her, being ſome 
coined Gold and ſome Silver; this Veſſel was taken very near the Shore, 
about two Leagues from the Place whence ſhe came, and was bound to 
Regineer. I ſaw her when they brought her out of the Road, there 
was but one white Man on board her, he ſaid he was a Dutchman, and 
afterwards of Futland : Becauſe the Captain would not give him a Share 
equal with the reſt, he threatened he would inform againſt them ; where- 
upon the major Part ordered him to be ſent on Shore, giving him a Gun, 
and ſome Powder and Shot; he could ſpeak 3 very well : This 
Veſſel was taken near the Iſland of Grandee. 

Article 8. read. Pimer. I was in the Boat that took the Gold Bri- 
gantine, and commanded to do it by the Captain's Order; we had found 
ſome of the Gold before the Captain came on board; he took the Gold, 
and carried it himſelf on board the Brigantine Charles : I ſaw it weighed 
about three Days after: I ſaw the coined Gold taken, it had a late Date, 
ſome a Year or two ſtanding. The Veſſel came from Spirito Sando, was 
taken within two Miles of the Land, and under Sail, had on board 
fourteen Men, all Whites, two Women of good Faſhion : There were 
ten Hands in the Boat with me when we took her ; there was nobody on 
board her could ſpeak any Language I underſtood : We kept them on 
board our Brigantine till next Day, and then gave them their Brigantine 
again, 

Article 9. Pimer. This Ship was taken by our Brigantine Charles, the 
Priſoner at the Bar, then our Commander, being on Board ; the 
River of Plate was there ſix or ſeven Leagues over: We gave her Chace 


about two Days, ſhe fired three Guns at us before ſhe put out her 
| E e Colours, 


itneſs can ſay to it: Which being 
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upon us, we had Bug Colours flying; we kept the Ship for ſome Time, 


done, and examined by the Interpreters, faith his Name is Emanuel; that 
he was baptized ; lived' in the River of Plate; his Maſter's Name was 
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Colours, which were Pertgurſe; her Enſigns was not up till within Half | 
an Hour before ſhe was taken; I was not on board her; but Captain 
Queleh was, though many of our Men had entered her before he did; 
ſhe had about thirty-five Men and twelve Guns: When this Ship fired 


and took out of her what is ſet forth in the Ninth Arliclt. This Ship 


came from a Portugueſe Caſtle; had been out about twenty-four Hours, 
. and was bound for Hayes: M HOLE off men rene RS 


Preſident. Set up the Negro Boy who was taken in tbis Ship; which being 


Baſtian; was a Portugueſe, and Captain of the Ship that was taken by the 
Brigantine, in the Rivet of Plate; that he-ſaw one of Quelehs Company 
ſhoot his Maſter wits a Piſtol z that his Matter died immediately of that 


Wound; that he heard fay the Words, Kill him { Says, that there were 


no more Men kill'd on board beſides his Matter, only two wounded : 
Adds, that his dead Maſter was thrown over-\board immediately after his 
Death; and ſays, that he ſaw the Priſoner at the Bar come on board the 
Portugueſe Ship, arm'd with a Cutlaſs and two Piitols. | 
After this, the Interpreters were directed to examine both the Negro 
Boys, what their new Maſters bid them ay of themſelves when they came 
to New- England; to which the Negro Boys made Anſwer, That their 
Maſters bid them ſay, they were not Portugueſe, but Spaniſh Negro Boys. 
Curia. Pimer, Have you any thing further to offer to the Court rela- 
ting to the Priſoner ? | | | ; 
| Fran. When we came about the Latitude of Bermuda, the Company 
ordered my Journal to be taken from me, leſt I had writ ſomething that 


might do them Damage; and refuſing to tear out myſelf what Captain 


Duelch would hai hed me, he tore it out himſelf, about five or fix 
Leaves, from Other, to February 20, that they committed their Pira- 
cies. Captain Queleb made a Speech, telling them, What they ſhould 
ſay when they came on Shore; as that we had inet with ſome Indians, who 
had got great Treaſure out of a Wreck, of whom we had our Gold; and 
whereas we never had any Gold from any Indians, it being but once that 
any of them were on board of us, and then we did not trade with them. 
It being now late, the Court adjourn'd till Four o'Clock in the Afternoon. 


Monday, Four o'Clock in the Afternoon: Cliford, the ſecond Wit- 
nels, was ſworn, and Parrot removed out of penny 6 5 

Preſ. You are now to acquaint Her Majeſty's Commiſſioners of this 
Court, of what you know rejating to the Priſoner at the Bar, his being 
Guilty of what he 1s charged with in thoſe Articles which you have heard 
read, | 

Clifford. Ves, Sir, I ſhall; and I will begin with the bolting the Doo 
upon our Captain Plowman, Peter Roach, one of the Company, kept 
the Door by Order of A:;thony Holding, and ſome others that role up to 
run away with the Veſſel. Ihe Priſoner at the Bar was then on Shore, but 
"when he came on board, did not object againſt what was done, or what 


they were intending to do: Queleb then at that Time had ſome Command, 
but Holding was the Ringleader, and had the Majority of the Crew on 


his Side. Pimer and mylelf offered to go to the Captain, but the Centi- 
nel, that guarded the Door with a Sword in his Hand, would not let us. 


Pref. Let the Articles be read, and let the Evidence fay what he can 
to each of them. | | 


Art. 1. read. Clifford. The firſt Prize that we took any thing out of, was | 


a Fiſhing-Boat, out of whom we took ſome F iſh and ſome Salt, near 
Parnebuck, and that which induced me to think it was a Portugueſe Veſſel, 
was, becauſe *twas taken near their own Shore: But I do not underſtand 
the Portugueſe Language, | 

Art. 2. read. Clifford. This was the Second Veſſel we took, a Brigan- 
tine that we carried with us during the Voyage, Quelch was then our 
Commander, and went on board the ſaid Veſtel himlelf, 

Art, 3. read. Cl Ford. I remember well the taking of this Veſſel by 
Tons himſelf; we carried a Pilot along with us, who told us they were 

ortugueſe. go Twiſs, who is ſince dead, was the Linguiſter's Name. 
One of the Priſoners, who was firſt taken, underſtood a little Englih by 
this Time, and then aſk'd what was the Reaſon that we, being Engliſh, 
took. the Portugurſe, And one of our Men, named Iſaac Fobnſen, the 
Dutchman, was whipt, for telling them we were Engliſh. | 

Art. 4. read. Ci ford. I remember the taking this Veſſel very well, 


ſhe was taken by oue of the Prize Veſſels; I ſaw the Earthen-ware that 


was taken ; we were all along, during the Captions, in Sighc of the Shore, 
and near Mora. | 

1 read. . remember the taking of this Boat by Captain 
Queleh; the Men that we took were Portugueſe, as we were told by our 
Interpreter. I do not remember any of the Veſſels we had yet taken had 
Colours. 

Art. 6. read. Clifford. I ſaw the Bag of Money, but cannot tell how 
much there was of it. The Negro Boy, Cuffze, was then taken; at firſt 
he waited on the whole Ship's Crew, but then was fold at the Maſt to 


Benjamin Perkins : This Veſſel was taken by a Tender, with about Fifty 


Pounds, all white Money. 

Art. 7. read. Clifford, I remember this Veſſel was taken by our 
Tender, near the Iſland of Grandce; I ſaw the Sugar brought on board 
(the Brigantine Charles) and ſome of the Gold; there was only one 
Dutchman in this Veſſel, who enter'd himſelf with us for the Voyage. 


Burt becauſe the Company voted he ſhould not have a ſull Share, he 


threaten'd, when he came on Shore, what he would diſcover; upon 
which they voted him to be put on Shore, Captain Quelch being preſent 


at their Vote. 


Art. S. read. Clifford. I was not in the Boat that took this Brigan- 
tine : I ſaw the Hundred Pound Weight of Gold Duſt on board the Bri- 
gantine Charles, which Capt. Quelch thared among us. There might be 
about Fifteen or Sixteen Men, with Two Women, on board the Bri- 
gantine that was taken, ſhe came from Spirits Sancte, and was bound for 
Rivo de Fanuero, the was taken by our own Pinnace, with half a Score 
Men, the Priſoner not in it. 

Art. q. read, Clifford. I was on board this Ship when ſhe was taken, 
and fo was the Priſoner at the Bar. It was thought the Captain of her 
was wounded before we boarded her; but there was ſome Diſpute among 
the Men, which of them it was killed him ; Capt. Prclch commanded the 
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Brigantine when we took her. We took Ten or Twelve Barrels, and: 
Pipe of Beef in her, and fundry other Things. I faw fuch an Enhs 2s 
that which was ſhewn in Court in the Forenoon, on board the dh 
We took alſo that Negro Boy, who was in the Court in the Forenoon. 
kt by, and Fal rot, the third Witnels for the Queen 
. . y nts ot gs on ke Ee edt tg, 
Pref. * Parrot, You are now to give an Account to Her Majeſty's Com. 
miſfioners'of this Court, of what you know relating to the Priſoner at the 
of what he is charged with, in thoſe Articles which 


Bar., his being guilty of 


ry 


Parrot. I can ſay nothing as to the Priſoner's Carriage towards Capt, 
Plawman, but the Cabbin Door was bolted upon him, and I believe, wa 
a contriv'd Thing before we went off of the Land; the Priſoner at the 
Bar was not on board till Night. When the Captain was thrown over. 
board, then he took upon him the Command, and otder'd us to fail to Sea. 

Art. 1. read. Parrot. We were not in Sight of Land, but believe 
the Veſſel to be Portugueſe, being upon the Braſil Coaſt. Rte 

Arti 2. read. Parrot, I faw the Captain of this Veſſel, which was , 
Brigantine ; ſhe was taken by the little Fiſhing Shallop, commanded b 
Capt. Quelab? I was afterwards on board her, and faw the Sugar brought 
on board the Brigantine Charles. 5 2 no 

Art. 3. read. Aug. Do you remember the Caption of this Veſſel ? 
© Parrot. I remember it very well; Capt. Quelch was on board the Veſ. 
ſe! that took her; we kept her two or three Days. | | 

Art. 4. read. Quel. What do you know concerning the taking of 
this Vetlel ? | Fea Rh 
Parrot. I remember the Veſſel with Earthen-ware z it was an open 
Veſſel, taken in Sight of Land. There was Molaſſes in the Pots; there 
were Men and Women on board her, whom we took on board the Bri. 
gantine Charies, We loſt the Boat's Rudder, fo that ſhe could not ſail, 
wherefore we took her in Tow; and taking out what we had need of, 
we then ſunk her. Capt. Quelch and I were in the Brigantine that took 
this Veſſel. : | me 
Art. 5. read. Quel. Do you remember the Caption of this Veſſel? 

Anſ. Yes; I had ſome of the Silk taken in this Veſſel ; ſo much 2 
would make me a Pair of Breeches. We took all theſe Prizes after the 
firſt Fiſhing-Boat, in Sight of the Shore, as near as I can remember, 

Art. 6. read. Dneft. as before. 6 

Parrot. Anſ. I remember this Caption; the Priſoner at the Bar was at 
it; they were Portugueſe that were on board, I was put on board that 
Boat that Cuffee was taken out of; and out of that Boat I took about 
Twenty or I nirty Pounds of Portugal Money. She had Rice and Farine 
in ber, which we took out of her. EG | 

Art. 7. read. Queſt. as before. 

Parrot. Anſ. I believe this was the Brigantine we took at an Anchor 
before the Town. 1 went to fetch her myſelf; Capt. Quelcb went over 
with us; we took Four or Five Cheſts of Brafil Sugar; all the Men had 
run away, and left the Brigantine, only one Man, who at firſt (aid he was 


yy Wen t aca i-5 


- 6 


Ses 


NC 


a Dutchman, but afterwards we found he was a Jutlander. 
Art. 8. read, 8 77 as before. Por 
Parrot. Anſ. Quelch did not take this Veſſel; ſhe was taken by our Boat, aw 

but I was not in the Boat that took her. Capt. Quelch, the Quarter- 1 

Maſter, and Carpenter, ſhared the Hundred Pound Weight of Gold Duſt the 
among us. ; [ 
Art. q. read. Oueſt. as before. Woe in 
Parrot. Anſ. 1 was preſent at the Caption of this Ship: Capt. Quelch cha 
was the Commander of the Brigantine ; we ſaw the ſaid Ship Two ot wa: 

T hree _ before we took her. I ſaw the Colours, that were in Court WF tha 

To-day, firſt on board our Brigantine. We took Beef, Sails, Shot, . 

Powder, four Guns, and an hundred Pieces of Eight, and odd; and a 4 

Negro Boy, whom one George Norton bought. The Captain was thrown Jur 

over-board before I came on board; he was ſaid to be kill'd by Scudamare, My 

our Cooper. Tac; 
Preſ. Queſt. And was the Priſoner at the Bar Captain of your Bri- the 
gantine during all this Time that you took theſe ſeveral Veſſels you har: Lar 

mention'd ? | I 
Parrot. Anſ. Yes; and a little before we eame in, it was agreed that we furt 

{hould ſay, we took our Gold out of a Veſſel, that ran aſhore about Port Th: 

Marant:, but that the Indians were firſt at work upon her; Anthony Hold- Par 

ing firſt called us upon Deck; Pimer told me, they had torn out Part of W 

his Journal, and that they order'd every one to throw over-board what- thei 

ever Portugueſe Prints they had. | | : afte1 
Pref Quel. Pimer, or Clifford, have you any thing further to offer? have 
Clifford. Anſ. I ſaw the Captain take Pimer's Journal out of his Hands, Thi 
and order it to be torn out, and all Portugueſe Prints to be thrown over. has 

board. We were all upon the Deck, when it was concluded we ſhould MV 

ſay, we had taken the Gold out of ſoine Wreck that the Indians had able 

acquainted us with. of P 
Pimer. I ſaw the Man whipt, that told them the Brigantine helonged Cou 


to Netu- England. The Captain and Quarter-Maſter order'd him to he amin 
whipt ; Anthony Holding was the Man who whipt him. I was down below 
when the Agreement was made, what we ſhould ſay when we came aſhore, 
and was abuſed by Peter/an when I came upon Deck, becauſe I was not tom 
preſent. | with 

Mr. Newton. May it pleaſe your Excellency, Sc. We ſhall now his 1 
(though there be np Neceffity for it) prove, that long before, and at the touc] 
Time that theſe ſeveral Piracies, &c. were committed, Her Sacred Mx ſame 
jeſty and the King of Portugal were entered into a ſtrict Alliance, &c. 

Upon this, Two Londen Gazettes, dated in the Months of AAay and that 
Fuly, 1703, were produced, and Two Paragraphs were read, viz. 


IV biteball, May 24. The Treaty of Alliance, between the Empero!, 
Her Majeſty, the King of Portugal, and the States General, which hs | 
been ſo long talk'd of, was ſign'd at Liſbon the 16th Inſtant, N. S. and n 
is brought hither by an Expreſs. 

IV hitehall, Fuly 14. Yeſterday the Ratification of the Treaties, latelſ them, 
concluded at Liſban with the King of Portugal, paſſæd the Great Seal. 


Preſ. Gentlemen of the Queen's Counſel, Have you now done on the 1;.. 
a 79 
Qucen's Part? ON 


— 
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Dreen's Counſel, Yes, Sir; we have gone through the Courſe of tht 
Qucen's Evidence againſt the Priſoner at the Bar. 
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ear it. | 


Mr. Newton. The Gazette is publiſhed by Authority, and has been 


often allowed as good Evidence. | 
* Pref; The Streſs of this Matter does not lie upon the Alliance. Sup- 
poſe they were not in Alliance with the Crown of England, yet if there 
was no War between the two Crowns, the Priſoner at the Bar, with his 
mg * been guilty of Piracy. Kidd was hanged for robbing the 
Great Mogul. x | e 

Mr. 8 But, may it pleaſe your Excelleney, ſuppoſe we ſhould 
bring Proof, that the Gold Duſt imported in the Brigantine Charis, and 
now ſhewn in Court, to be Spaniſh Gold Duſt. 

Pref. Can you prove it? | | | 
Mr. Meinzies. We have a Goldſmith here, whom I deſire may be ſworn, 
David Jo ſworn Says, That he has ſeen a great deal of the Guld Dutt 
that was brought in by theſe Pirates, but hath not ſo much Skill as to 
tell, whether it be Haniſb or Portugueſe Duſt, and believes nobody elle 
can diſtinguiſh one from the other. | 

 Preſ. You attempt a very vain Thing; for had the Duſt been dug in 
Mexico, yet if our Friends have it in keeping, it is Piracy to take it from 
them. Beſides, what Anſwer can you give to all the coined Gold ſhewn 
in Court, with the other Things, which appear plainly to be Portugueſe ? 

Mr. Mein ies. The next Thing, in Point of Law, that I would offer 
upon the Evidence againſt Captain Quelch, is, That the ſeveral Witneſſes 
differ very much as to the Places where the ſeveral Veſlels were taken, 
and as to the Number of Perſons that were on board thoſe Veſſels. 

Preſ. That Difference is very immaterial ; for it matters not what 
Number of Portugueſe there were on board, ſo there were any: And as to 
Difference of Place, or Latitude, two Artiſts may differ in their Obſerva- 
tions at the ſame Time; and you have heard the Reaſon why one of the 
Witneſſes cannot be ſo poſitive as to his Latitudes, viz. becauſe Captain 
Quelch cut out his Journal; but he, and all the reſt, are poſitive it was done 
upon the Coaſt of Braſil, in their very Harbour, and in Sight of their Forts 
and Caſtles. | | 

Mr. Meinzies. Tis plain, that none of the Witnefles underſtand the 
Portugueſe ee and it ought to be very poſitive Evidence to take 
away a Man's Life. 

Pref. I believe her Majeſty's Commiſſioners, now preſent, will think 
they have very poſitive Proof ; however, they are the Jodges of that. 

Mr. Meinzies, The next Thing, in Point of Law, that I would offer 
in Behalf of Capt. Quelch, is, That whereas, in the laſt Article, he is 
charged with the Murder of the Portugueſe Captain ; it is well known he 
was not the Man that did the Fact. Now, by the Civil Law, only he 
that gives the Stroke, Wound, or the like, is the Murderer: 80 ſays 
Melly, in his Treatiſe De Jure Maritimo, in his Chapter of Piracy, 

Mr. Newton. But the ſame Book ſays, 'That if the Common Law have 
Juriſdiction of the Cauſe, all that are preſent, and aſſiſting at ſuch a 
Murder, are Principals. Now the Statute 28 Hen. VIII. makes all Pi- 
racies, Robberies and Murder upon the High-Seas, triable according to 
the Rules of the Common Law, as if they had been committed upon the 
Land. | 
Mr. Miinzies. May it pleaſe your Excellency, I have yet one Thing 
further to offer againſt the Queen's Witneſſes in this Matter: That is, 
Lb. they are not competent Witneſſes, having not had Her Majeſty's 

ardon, | 

Mr. Newton. It has never been thought convenient to give Approvers 
their Pardon, until they have actually convicted their Accomplices ; leſt, 
after their having their Pardon, they may refuſe it; although after they 
have convicted thoſe they approve, their Pardon is ex Debito Fuftitiz. 
This is the Opinion of my Lord Cole in his Pleas of the Crown, and ſo 
has the Practice been ſince. 

Mr. M:inzies. I have but one Thing more, may it pleaſe this Honour- 
able Court, to offer in Behalf of Capt. Queleh, that is, upon the late Act 
of Parliament made in the late Reign, which appoints this Honourable 
Court, for the Words of it are, That the Proceed ngs of this Court, in ex- 
amining, trying, and cond. mning Pirates, ſhall be according is the Civil Law, and 
the Meth:ds and the Rules of the Admiralty. : 

Now, by the Civil Law, which is founded upon the Reaſon and Cuſ- 
tom of Nations, no Accomplice can be a Witneſs, being equally guilty 
with thoſe he accuſes. So ſays Wiſeman, Doctor of the Civil Laws, in 
his Treatiſe of the Civil Law, Chap. 8. page 73. And in the ſame Book, 
touching examining Witneſſes upon Oath, page 114, and 119. And the 
ſzme Author obſerves, That among the Romans, when a Man was crimi- 
nally accuſed, they were ſo tender of the Lives and Safety of their People, 
that to convict a Man by Proof, was no eaſy, but a very difficult Thing, 
&c. The allowing theſe Witneſſes will be inconſiſtent with the Act of 
Parliament itſelf, whereby the Perſons accuſed have not only the Benefit 
of croſs-examining the Witneſſes, but alſo of bringing Evidences for their 
own Vindication ; and it may be thought as proper to bring ſome of their 
own Company for their clearing, as the other Evidences for the accuſing 
them. As to Witneſſes in Piracy, ſee Coke's Inſtitutes, Part 3d, page 24, 
25. As to the Admiral's Power of Juriſdiction, Coke's Inſtitutes, Part 4, 
poge 134; and Preceedings on Piracy, page 147, 154. and Part 34, page 
110, 192. 

Queen's Advocate. What Mr. Meinzies ſays, may it pleaſe your Excel- 
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leneyz of the Civil Law, is ſo far certäing that the Witneſſes in Caſes 
of Piracy, by the Methods of the Civil Law, muſt be ſuch as are indifte- 
rent, and faw the Fact committed, but no Ways toficerned in the doing 


of it: But this Method of trying of Pirates, the Statute of Henry VIII. 


complains of as too ſtrict, and tending rather to let Pirates eſcape, than 
be brought to Juſtice; and does" therefore perfectly reject it; and does 
enact, That for the future, all Piracies; &c, committed upon the High- 
Seas, ſhall be tried according to the Courſe of the Common Law, as if 


they had been committed upon the Land. 


Now it is very well known, That by the Common Law Accomplices 


are many Times admitted to be Approvers againſt thoſe that were Part- 


ners with them in their Crimes; and, indeed, in many Caſes, there hap- 
pens to be no other Way to bring Criminals to their juſt. Puniſhinent, 
but by ſingling out ſome of their Company, that may be the leaſt guilty, 
and make uſe of them to convict the reſt. . 
Mr. AMeinzies. I don't take myſelf to be thoroughly anſwered by Mr. 


Advocate, as to what I offered in the laſt Place; for I take the Caſe of 


Pirates, that may be tried in England, upon the Statute of Henry VIII. 
to differ very much from the Caſe of Pirates that are tried in the Planta- 
tions, by Virtue of the New Statute : For, admit that in the former Caſe, 
Accomplices or Approvers may be allowed as Witnefles ; ſince Pirates 
that are tried upon that Statute are allowed a Jury, yet in the latter Caſe, 
thoſe that are tried for Piracy in the Plantations, being deprived of the 
Benefit of a Jury, the Statute ſeems to deſign an Equivalent to a Jury, by 
directing the Commiſſioners of ſuch Courts, to proceed according to the 
Civil Law, and Method of the Court of Admiralty. 

Quten's A bocate. As to the Method of the Court of Admiralty, *tis 
now above an Hundred and 'Three-ſcore Years ce the Statute of 
Henry VIII. was made; a "erm long enough to make a Method of any 
Court; for ever ſince that Time hath the Court of Admiralty proceeded 
in Caſes of Piracy according to the Rules of the Common Ln And 
then, as to that other Part of the new Statute, relating to Piracy, that 
ſays, This Court is to proceed according to the Civil funky with Sub- 


G 


mithon, we underſtand it to be of the ſummary Way of proceeding b 


the Commiſſioners, and depriving the Prifoner of a Jury ; for 'tis mo 
certain, That the late Statute againſt Piracy doth ſtrengthen and eſtabliſh 
the Statute of Henry VIII. And it would be very odd to ſuppoſe, that 
what the firſt Act of Parliament in theſe Caſes had rejected, and con- 
demned, the Method of the Civil Law, in the Trial of Pirates, &c. the 
ſecond Act of Parliament ſhould be reconciled to that Method, to reſtere 
and ſet it up in the Plantations, eſpecially when the Title of the new 
Act is an Act For the more effeetual Suppreſſion of Piracy, &c. 

Preſ. Capt. Quelch, if you have any Thing further to offer for your- 
ſelf, or if you would dt due bent pl the Witneſſes, the Court will hear 

ou. 

Capt. Qucleb. 1 defire Pimer may be aſked, Whether there was any 
Bolt upon the Captain's Cabbin-Door, when we firſt ſailed ? 

Anſ. Pimer, It was faſtened with a Marlin-Spike. 

Capt. Duelch, Was I then on board! 

Pref. '1 he Witnefles have anſwered as to that already. 

Capt. Queleh. T defire the Witneſſes may be aſked, Whether they know 
the Gold Duſt to be Portugneſe Duſt ? 

Preſ. This is not material, Capt. Quelab. 

Capt. Puelch, I defire Pimer may be aſked, How he knows the firſt 
Prize was taken the Fiftcenth of November ? 

Pimer. I ſay it was on or about that Day; I ſet down the very Day 
in my Journal, but *twas torn out; I cannot now ſwear to a Day. 

Capt. Quelob. How many Tun was the ſecond Veſſel that was taken? 

Pref. Capt. Quelch, this is not croſs-examining the Witneſs, but rather 
examining him over again: If you would ſay any Thing to the Purpoſe, 
pou ſhould acquaint this Court, where you took thoſe Quantities of Gold 

uſt, and coined Gold, thoſe Negroes, &c. that have been ſhewn to this 
Court: If they were taken from the French, or Stauiardi, let us ſee ſome of 
them here, or ſome Evidence of their being ſo taken. 

Queen's Advocate. We are now gone through the Courſe of the Queen's 
Evidence againſt Capt. Fobn Duelch, the Pritoner at the Bar; and beſides 
what his Accomplices have declared againſt him, the Circumſtances of 
this Matter are ſo many, as put it beyond all Queſtion, but that the Pri- 
ſoner at the Bar is guilty of what he ſtands charged with; for upon his 
Trial, we have ſeen the King of Portugal's Enfign flying, his Coin cur- 
rent, his Servants, I mean his Negroes waiting, his Merchandize ex— 
poſed to publick View, inſomuch, one would think that we were in 
Portugal itfelt. Upon the whole Matter, we muſt leave it to Her Ma— 


jeſty's Honourable Commiſſioners of this Court to conſider, whether Capt. 


John Duelch is not guilty of the ſeveral Piracics, Robberies, and Murder, 
that he ſtands charged withal. | 

Ordered, That the Court be cleared immediately, 

After an Hour's Conlideration, the Court was opened again. 

Preſ. Capt. Fohn Que ch, 'tis now ſix Days ſince this Court firſt ſat, by 
Her Majeſty's ſpecial Command to myſelf, and theſe Gentlemen Com- 
miſſioners, before whom you have been indicted upon, or charged with 
ſeveral Articles of Piracies, Robberies, and Murder; and you have been 
heard thereupon. This Court hath weighed and conſidered the ſeveral 
Evidences that have been produced on Her Majeſty's Behalf againſt you, 
and your own Allegations for you; and upon the whole, have found, and 
adjudge you guilty of the ſeveral Articles of Piracy, Robbery, and Mur- 
der, wherewith you are charged, and have agreed, that Sentence ſhould 
be pronounced againſt you for the fame accordingly, 

R. giſtar. Make Proclamation of Silence. 

Cryer. All manner of Perſons are commanded to keep Silence while 
Judgment is giving, upon Pain of Impriſonment, 

And then Sentence was pronounced by the Preſident of the Court, as 
the Law directs in Caſes of Piracy, &c. | 

Then the Court adjourned 'till nine o'Clock the next Morning. 


Tueſday 20th of June, 1704, in the Morning. 
The Court being opened, and Proclamation made, three Negroes, be- 


longing to Capt. Quelch's Company, were ſet to the Bar, viz. Cax/a;- Pompey, 
| | Charles 
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Se F Adorcate, May it pleaſe your\Encellevicy,. and the.reſt of the 
Hougurable Commiſſioners of this Court, the three Priſoners. now at the 
Bar are of a different Complexion, tis true, from the reſt that haye been 

1. theſe Articles 3 but it is very well known, that the firſt 


_  arraſyyed po „ chat th 

an moſt ſumbus Pirates that have been in the World were of their Co- 

lour ; and Negroes, rhovgh Slaves, are as capable of taki 
iq 


Away the 
Lives and Eſtates of Mankiad, as an Freemen-in the World ;. and if wi 
prove that theſe Fellows have been as active in all this Matter as the 


ol ue Company, we doubt not but vou will think, and adjudge them 


equally guilty with the others. 
 Priſe-Pimer,' look upon the Priſoners now at the Bar, and acquaint the 
Court, Whether they were on board the Brigantine Charles n 
late Voyage, and how Ame, themſelves while they were on board. 
Pimer. (Locking on the Priſoners.) Theſe th 
during the whole Voyage, but were not active, nor did they any thing 
but as they were commanded : Cæſar- Pompey and Charles were the Cooks 
of the Brigantine, and ſounded the Trumpet when they were commanded, 
but handled no Arms; neither did Jrngo. _ | 
Clifford and Parrot being examined, affirmed the ſame N | 
Pimer farther added, "That he knew Minge. to have been Capt. Plaw- 
man's Slave, and that he brought him from Guinea. | 
Mr. Jobn Colman informed the Court alſo, That the other two Negroes, 
e area and Charles, were his Brother Colonel Hobbey's Slaves ; That 
they did not run away from their Maſter, but were forcibly carried away 


Upon this, the Ggurt in leſs than Half an Hour was 
ned again, and the three Negroes aforeſaid brought in. 

| Prof. Caſar-Pompey, Cbariis, and Mingo, you have been charged with 
ſeveral Articles of Piracy, &c. to which you have pleaded, Not Guilty ; 
this Court bas conſidered of the Matter, and declare you to be Not Guilty. 

- Whereupon they were ordered: upon their Knees, &c. | 

After this, Mr. Mcinzies moved for ſome farther Time for the reſt. of 
the Priſoners ; and then the Court adjourned till three o'Clock Afternoon. 
x | N 9 Three P. AH. 

The Court was opened, and Proclamation made: Then Lambert, 
Wilde, Scudamore, Roach, Perkins, and James, were. ſet to the Bar, and 

alter ſome little Time ſpent, John Lambert, and Charles James, deſired 

that they two might be tried by themſelves ; upon which the Court order- 
ed the reſt to be taken from the Bar; and then the Court proceeded to ex- 
amine'the Witneſſes on Behalf of the Queen againſt the Priſoners. : 
> Pref. Pimer, What do you know as to Lambert's being concerned in 
confining Capt. Plowman, and altering the Voyage ? E 455 
Pimer. I can't ſay that either he or James were concerned in bolting 
me Cabbin Door, but they were both on board when we came to fail ; 
and though they declared they were unwilling to go to the Southward, yet 
after Capt. Plowman's Death, there was a Conſultation heid, and both 


. Lambert and James were at it; and I know nothing to the contrary, but 


at they conſented with the Majority. 
er Pleaſe to let the Articles be read to the Witneſſes, and then aſk, 


how far Lambert and James were concerned in all, or any of them. 


Art. 1. read. Witneſſes. Lambert and James were on board when we 


took that Veſſel, and ſo at the Second and Third, Fourth and Fifth. 
--» Preſ. And as active as any of the reſt? 
*.* Witneſſes, Yes. | 5 
Art. 6. read. Witneſſes. They were both on board our Brigantine when 
5this was done, and atuſted at the Seventh and Eighth Captions. 
At. 9. read. Witneſſes. Lambert was on board the Tender, above a 
Mile off at that Time, but James was one that boarded the Ship. 
: Preſs Lambert and James, Would you aſk the Witneſſes any Queſtions? 


:.::iLanbert, 1 was ſick down in the Gun-room when they bolted the 


Door upon the Captain, and never gave my Conſent to go to the South- 


ward. What I did, I was forced to. 
Preſ. Pimer, Did you ever hear Lambert proteſt againſt any of theſe pi- 
ratical Actions, or did he deſire to be ſet on Shore? 
Pimer. He did deſire to be ſet on Shore; but it was before the Captain 


n went from Nantaſtet. I never heard any of them manifeſt their Diſlike as 


to our going to Braſil, but were as forward as the reſt were. 
Preſ. Pimer, Do you know whether Lambert and James had their Share 


of the Treaſure? a 
Witneſſes. They had each of them their Shares. 


Preſ. What ſay you, James? 
. ] was Ar againſt my Will to go to Sea, and was delud- 


ed by falſe Pretences. 


T 4d Pimer, What ſay you as to James? 


imer. I cannot ſay that he ſaid any Thing of what he pretends he ſaid, 


but chat he was unwilling to pilot the Ship, which I judged was, becauſe 
he was averſe to the V 


oyage. i 
Preſ. Did you hear Les adviſe the Captain to go off from the Coaſt 
of Bra/il againſt ſome known Enemy? 
WAine/ſes. No, we never heard him give any ſuch Advice. 
Pimer, I have heard him ſeveral Times declare himſelf againſt the 
Voyage, but never expreſs himſelf ſorrowful for, or proteſt againſt any of 
the Piracies, nor James neither. | 
Preſ. You have brought in a very conſiderable Treaſure with you, 
whereof each of you have had your Shares: Whence had you it ? Where 


are the F ench and Spaniards you took it from? 
ames. It was the Commander did it ; and we were not on board the | 


va that took the Gold Duſt. The Reaſon we accepted of our Shares 
was, becauſe otherwiſe they would have killed us, or ſet us upon ſome de- 
ſolate Iſland, where we ſhould have been ſtarved. : 

Lambert. I was only at the taking of two of the Veſſels ; and you may 
be ſure I would never have come Home in the Veſſel, if I had thought J 
had done any Thing amiſs, or that I ſhould have been arraigned for. 

The Priſoners having bothing Horther to offer, the Court was ordered 
to be cleared, and in fome ſmall Time after opened again, and the Priſon- 

ens ſet to the Bar, | < | 


= 


Negroes were on board | 
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cent as the Child unborn of the Things we are charged withal. 


| $cudamere was with them all the Voyage; that he was very active in every 


Peter Roach, were ſet to the Bar. 
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upon 32 Articles of Piracy, . you (with others) upon 
the Subjects of her Majeſty's good Ally, Ac. to which you have pleaded 
Not Guilty: You have been heard.thereupon, what you had 88 Kay for 
yourſelves : This Court having confidered the Evideace-for the ws 
2 Jou, and your own Allegations for you, do adjudge each of you 
uilty of the ſeveral Articles of Piracy, Gc. What have you to ſay, why 
Sentence of Death ſhould not be pronounced ink pow} "Hg 
Anfw, We muſt leave it to God and your 8 : We are as inno- 


2 ee to the Sentence of the Court againſt bun. 

n Sentence was pronounced by the Preſident of the Court, as 

Law wang: ==" Caſes of Piracy, &c, FO $9 85 
After this, Benjamin Perkins, William Wilde, Chriflopher Scudamore, and 


W Mp That Scudamore be tried by himſelf, and the reſt taken from 


The ſeveral Articles being read to the Witnelles, they all ſwore, That 


Thing, and that he had his Share of the Gold. | 

Queen's Advocate. May it pleaſe your Excellency, we ſhall farther prove 
againſt the Priſoner at the Bar, That he was the only Man who gave the 
mortal Wound to the Captain of the Portugueſe Ship. 2 

Preſ. Pimer, What do you know as to that ? | 

Anſw. There was a Controverſy on board our Brigantine, concerning 
who it was that killed the Captain of the Portugueſe Ship, Scudamore ſay. 
ing, it was he, and another ſaid, it was he that did it. 

1 1 up 00 1 who 8 that Ship. 

The Negro eing ſet up, was bid to upc Priſoner | 
ſay, Whether it 5 wg 2 billed his Maſter ? to ". 1 
And the Interpreters reported to the Court, That the Negro Boy faid, 
That was the Man who killed his Maſter, and that he killed him with a 
Ts that his Maſter fell down immediately, and did not ſpeak a 

ord, | | 

Preſ. What ſay you, Scudamore ? | | 

Scudamore. I did not kill the Captain of the Portugueſe Ship. 

Preſ. Where is your Gold? 6 | 
22 I can't tell: What I ſaid upon my firſt Examination about 
it, is falſe. „„ 

Preſ. Have you any thing farther to ſay ? 

Samar No. Loads 8 DE | 
After this, a Petition was given into Court, ſigned by ſeveral of 
Priſoners, viz. William Wilde, ahn Dorothy, Dems Color, Peter Nad, ber 
Francis King, Jobn Pitman, Richard Laurence, Benjamin Perkins, E raſmus yo! 
Peterſon, ohn Carter, Nicholas Richardſon, Fohn King, James Auſtin, ; 
Willam Jones, and Charles Ling; preying that they might withdraw theic | 
ſeveral Pleas of Not Guilty, and be admitted to confeſs and plead Guilty 
* thereupon for the G. Mercy, &c. N 

pon which they were each of them aſked, Whether they ſet their 
Hands to that Petition ? And they all ſeverally owned they did. - 

Preſ. You who have here ſubſcribed this Petition, muſt be told, That 
ow ommander, and ſome others of your Company, have bad their 

rials, and are found Guilty: We don't take your pleading Guilty now 
to be any Submiſſion, nor will it of itſelf entitle you to Mercy. This Court 
can make no Bargain with you: If any of you can be diſtinguiſhed, as 
being forced away, 2 againſt the Voyage, Sickneſs, or the like, 
this Court will conſider of it, fo far as is proper for them. 

Ar. Regifter. You muſt aſk each of the Priſoners, one by one, Whe- 
ther they are Guilty, or Not Guilty, of what they are charged with ? 
32 * How ſay you, Richard Lawrence, Are you Guilty, or Not 

ul ty : 

Richard Lawrence. Guilty, 

So ſaid Eraſmus Peterſen, Fohn Carter, Francis King, Peter Roach, &c. 
the reſt of the Petitioners. | 

After this, Jab Miller was ſet to the Bar, | 

And the Queen's Witneſſes being examined about 
Oath, That he was on board the 1 Charles during the Voyage, 
and did not proteſt againſt going upon the Coaſt of Brafil; that he was 
in Health, and ſerviceable at the Time of every Caption, as the reſt were, 
and had his Share of the Gold, &c. that was taken. | 

Miller, 1 * he was ſick ſome Part of the Voyage. | 

| Witneſſes. He was ſo, but was well again before we made our firit Cap- 
tion. (Article 4th read). He was at this Caption well in Health, and 
conſenting to it; ſo at the 5th and 6th Articles, and at the taking of the 
e in = 7th 3 10 ia h 8th read.) He was then on board the 

ender that took the Gold Veſſel. (th Article read.) He 
Ship with Sword and Piſtol. 1 7 f ae 

Preſ. What have you to ſay for yourſelf? You have heard what has 
been proved againſt you. | | 

Miller, I was at the taking of the Ship and a Bark ; but did not know 
what they were, for they ſhewed no Colours. 

Pref. Pimer. Did you ever hear any of your Company ſay, as if Miller 
wk one 9 Crew ? 

imer. I heard ſome of them ſay, they heard hi ; 
N y. oy m ſay fo himſelf; ſo 

Miller. I was none of Avery's Company. 

Pref. Set John Templeton to the Bar, which was done; and the Queen's 
Witneſſes being ſworn, depoſed, That Fohn Templeton was on board the 
Brigantine all theic late Voyage, and that he did ſometimes bear Arms; 
but being not above fifteen Years of Age, they allowed him but Half 2 
Share, which his Maſter was alſo to have: That he was for two Months 
together Cook on board the Tender, but being but a Boy, he had a0 
Vote with the reſt of the Company, but was ordered as every one 
pleaſed. | 

Mr. Henry Francklyn being ſworn, depoſeth, That the Priſoner at the 
Bar was his Servant, and that he put him on board the Brigantine Charts 
as ſuch, upon Captain Plawmar's Requeſt : That he ſaw his Boy the Sur- 
day Evening after the Pirates came in, and that his Share of Gold wi 

; neve 
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on the Coaſt of Brel, unto their coming Home, Mbiting was fick, an 
2 bore Arms, Tk yo uncapable of doing any thing. | 


Pre. H d he an Share? | 4 n 
293 He had fixteen Ounces allowed him by the Company; but 
their Generoſity that 


2 * - * 25 
þ Did he expreſs apy Diſſatisfaction at what was done ? 
1 — 3 No, a tas heard; but he was taken ſick on the Begin- 


bember, and came very ſick a-ſhore. 


1 


ning of ' Derr reg K HET | 

” Sewall, Eſq. V biting, upon his Examination, told me, That he 
* bee antes with Gapeain Plawman at Nrw-York, and that it was 
out of Reſpe& that he had for him that he came hither, and went the 


dh 64 | Mr. William Clark ſworn. 25 

Depoſed; That Captain Plowman ſent for Mr. Colman and himſelf, and 
recommended the Priſoner to them as a Perſon fit to be Clerk, or Secre- 
tary on board the Ship, and to take an Account of all their Affairs; and 
that Captain Pluman's Letters to them were written by the Priſoner; 
and when be came aſhore, he was in a very low Condition; but ſaid, 
when he Was able, he would do them all the Service he could. 

Pimer. I know of his writing Letters from Captain Plowman, 

Preſ. Would you ſay any thin yourſelf, Whiting ? 

Whiting. 1 never was in any. Action, being fick all the while we were 
on the Coaſt of Braſil, and did not diſcover their Piracy when I came on 
Shore, becauſe J was then very ſick, and like to die. | 

The Court was ordered to be cleared, and then adjourned to nine o'Clock 

xt Morning. 

1 5 Wedneſday, June 21, A. M. 

The Court being opened, and Proclamation made, Jobn Templeton and 
William Whiting were ſet to the Bar. 

Preſ. John Templeton, This Court has conſidered your Caſe, and have 
been very indulgent to you in regard of your Youth, and have adjudged 
you to be Not 2 2 75 b | | 

And you alſo, William Whiting, the Court has conſidered of your Caſe, 
and have adjudged you alſo to be Not Guilty. Upon which each of them 
upon their Knees thanked the Court, Oc. 5 

After which, Cbrifſopher Scudamore and John Miller were ſet to the Bar. 

Preſ. Scudamore and Miller, upon hearing the Queen's Evidences 

inſt you, and your on Allegations. for yourſelves ; this Court doth 
— you both to be Guilty of what you have been charged with. What 
have you to ſay, why Sentence of Death ſhould not paſs againſt you ? 
Scudamore. 1 had no Hand in altering the Voyage, nor killing the Por- 
tugucſe Captain. | 

Miller. I was never active after the Voyage was altered. 
| Preſ. Attend to the Sentence of this Court againſt you. | 

Then Sentence was pronounced by the Prefedent of the Court, as the 
Law direQs in Caſes of Piracy, &c. againſt the ſaid Scudamore and Miller. 

Ordered, That all the reit of the Priſoners that pleaded Guilty, be 
brought to the Bar. | . 

Pref. Set ſeven of them to the Bar. : | f 

Then William Wilde, Fobn Dorothy, Dennis Carter, Peter Roach, Francis 
King, John Pitman, and Richard Lawrence, were et to the Bar, 

Prej. You, and each of you, have been arraigned upon ſeveral Articles 
of Piracy, &fc. to which you have ſeverally pleaded Guilty. What have 
you to ſay, why Sentence of Death ſhould not paſs upon you ? 

Anſ. Nothing. / 

Preſ. Then attend to the Sentence, 

Then Sentence was pronounced by the Preſident of the Court, as the 
Law directs in Caſes of Piracy, c. againſt the ſaid ſeven Perſons laſt 


named. 


i 


4 


Job King, 


Pref. You, and every of you; have been arraigned upon ſeveral Articles 
of Piracy, Robbery, and Murder, unto Which you and each of you, 
did plead Guilty, What have you to ſay, why Sentence of Death ſhould 
not paſs againſt you for the ſarhe ?- | hd | 

Anſ. We leave ourſelyes to Gd Almighty, 

Preſ. Attend then to the Sentence. . ee 

Then Sentence was pronounced by the Preſident of the Court, as the 
Law directs in Caſes of Piracy, Cr. againſt the eight Perſons laſt named. 

And then the Priſoners were all remanced to Priſon, and the Officer 
charged to take great Cre of them. 2 | | 

On Friday, Tune 30, 1704, John Dreleh, John Lambert, Chriſtopher 
Scudamore, Fohn Miller, Eraſmus Peterſon, and Peter Reach, were execut- 
ed in Charles River, between Br:ughton's Warehouſe and the Point, | 
An Account of the Behaviour, and la/t Dying Speeches, of the fix Pirates that 

were executed on Charles River, Boſton Side, on Friday, June 30, 1704z 

viz. Captain John Quelch, John Lambert, Chriſtopher Scudamore, 

John Miller, Eraſmus Prterſon, and Peter Roach. 
ON Friday the Zoth of June, 1704, purſuant to Orders in the Dead 

Warrant. the aforeſaid Pirates were guarded from the Priſon in Be 
ton, by forty Muſketeers, Conſtables of the Town, the Provoſt-Marſhal, 
and his Officers, Cc. with two Minifters, who took great Pains to pre- 

are them for the laſt Article of their Lives. Being allowed to walk on 

oot through the Town, to Scarlet's Wharf, whereſthe Silver Oar being 

carried before them, they went by Water to the Plate of Execution, be- 
ing crowded and thronged on all Sides with Multitudes of Spectators. 
At the Place of Execution, they then ſeverally ſpote as follows, viz. 

I. Captain Fohn Quelch. The laſt Words he ſpoke to one of the Mini- 
ſters at his going up the Stage, were, J am not afraid of Death; I am not 
ow of the Cabins; but I am afraid of what follows: I am afraid of 4 

reat (50D, anda Judgment to come, But he afterwards ſeemed to brave 
it out yo much ag ainſt that Fear: Alſo when on the Stage, firſt he pulled 
off his Hat, and bowed to the Spectators, and not concerned, nor behaving 
himſelf ſo much like a dying Man as ſome would have done. The Mini- 
ſters had, in the Way to his Execution, much deſired him to glorify God 
at his Death, by bearing a due Teſtimony againſt the Sins that nad ruined 
him, and for the Ways of Religion which he had much neglected. Yet 
now being called upon to ſpeak what he had to ſay, it was but thus much': 
Gentlemen, *Tis but little I have to ſreak : Whit I have to ſay is this, I defire 
to be informed for what I am here ; Jam condemneil only upon Circumflances : [ 
Forgive all the Wurld : Ss the Lord be merciful to my Soul, Wnen Lambert 
was warning the Spectators to beware 0: bad Company, Quelcb joiaing, 
Thg ſhould aiſo take Care how they brought Money into New-ingland, to by 
hanged far it. | | 

I ahn Lambert, He appeared much hardened, and pleaded much on 
his Innocency : He defired al} Men to beware of bad Company; he ſeems 
ed in a great Ay near his Execution : He called much and frequently 
on CHRIST for Pardon of Sin; that Gop Almighty would fave his no- 
cent Soul: He deſired to forgive all the World: His laſt Words were, 
Lord forgive my Soul ! Oh, receive me into Eternity ! Bl:ſſed Name of CHRIST 
Ri cri ue my Soul. , | beth | | 

III. Chriflopher Scudamere. He appeared very penitent ſince his Con- 
demnation; was very diligent to improve his Time going to, and at the 
Place of Execution. | 

IV. John Miller. He ſeemed much concerned, and complained of a 
great Burden of Sins to anſwer for; expreiling often, Lord ! What ſhall 1 
do to be ſaved? | 

V. Eraſmus Peterſon, He cried of Injuſtice done him; and ſaid, It is 
very hard for ſo many Men's Lives to be taken away for a little Gold. He often 
ſaid, His Peace was made with God; and his Soul would be with God; yet 
extreme hard to forgive thoſe, he ſaid, wronged him: H told the Execu- 
tioner, He was a ſtrong Man, and prayed to be put out of Miſery as ſoon as 

ofſible, | Tr 1 | 
727 . Peter Roach, He ſeemed little concerned, and ſaid but little, or 
nothing at all. | 

Francis King was alſo brought to the Place of Execution, but reprieved. 


LVI. The Trials of Daniel Dammaree, a Waterman, Francis Willis, a Footman, and George Pur. 
chaſe, a Sherif"s Officer, for High-Treaſon, in levying War in the Kingdom, againſt the Queen, 


under Pretence of pulling down Meeting- Houſes. 


9 Anne, 1710. 


[At the Seſſions-Houſe in 7he Old-Bailey.] 


Die Martis, Decimo Oftavo Die Aprilis, Anno Domini, 1710, Anno Anne, 
Dei Gratia, Magna Britanniæ. Francia, & Hiberme Reginæ, &c. Nono. 
A againſt her Majeſty, having been found Yeſterday by the Grand 
Jury for the County of Middleſex, at Hirks's Hall, againſt Daniel 
Dammaree, Francis. Willis, and George Purchaſe, the Priſoners, being in 


BILL of Indictment for High- Treaſon, in levying open War 


Clerk of Arraigns. Set Danie: Dammaree to the Bar. 
(Which was done.) 
Clerk of Arr. Daniel Dammaree, Hold up thy Hand. 


| You ſtand indicted by the Name of Daniel Dammarez, late of the Pariſh 


of St. Clement Dares, in the County of Middleſex, Labourer ; for that 
you, not having the Fear ot (od before your Eyes, nor weighing the Duty 
of your Allegiance, but being moved and ſeduced by the Lakigation 
of the Devil, the Love, and true and due Obedience which every 
true and faithful Subiect of our Sovereign Lady Anne, by the Grace 
of God, of Great Britain, France, and Ireland, Queen, Defender of 
the Faith, Cc. towards our ſaid Lady the Queen ſhould, and of 
Right ought to bear, wholly withdrawing, and conſpiring, and with all 
your Strength intending the Peace and common Tranquillity of this 
Kingdom of Great Britain to diſturb; the firſt Day of March, in the gth 

Year of the Reign of our ſaid Sovereign Lady the Queen, that now is, 

at the Pariſh of St. Clement Danes aforeſaid, in the County of Miadic/es 


85 | 


Vor. VIII. 


Ff | afore ſatd, 


and undoubted e . N Lady, with a great Multitude of Men, to the Jurors 


| Crown and Dignity, and againſt the Form of the Statute in that Caſe made 


to diſturb; the Firſt Day of March, in the Ninth 


open War, InſurreQion, and Rebellion, againſt our ſaid Lady the Queen, 


KR IN 


teen,, 
0 


is to ſay, with Colours flying, Swords, 
wal oft ve as defenſive 
and gathered together, pu 
the Pariſh aforeſaid, in the 


A 
_ " Dammaree. My Lord, I was 
what I did. | 


you Guilty, 
Damm. Not Guilty. V 
Cler. of Arr. Culprit, How wilt thou be tried ? 
Damm. By God and the County. 
Cler. of Arr. God ſend thee a good Deliverance. = | 
Ils ben the Priſoner was taken 7 70 
Cler. of Arr. Set Francis Wills to the Bar. (I bich was done.) 
Cue. of Arr. Francis Willis, hold up thy Hand. (hi ch be did.) 
Tou gat indicted by the Name of Francis Willis, late of the Pariſh of 
St. Andrew,” Holborn, in the County of Middleſex, Labourer ; for. that 
Ju not having the Fear of God before your Eyes, nor weighing the 
Duty of your Allegiance, but being moved and ſeduced by the Inſtigation 
of the Devil, the 2 and true, and due Obedience, which every true 
and faithful Subject of our Sovereign Lady Aune, by the Grace of God, 
of Ereat- Britain, France, and Ireland, Queen, Defender of the Faith, Cc. 
towards our ſaid Lady the ow ſhould, and of Right ought to bear, 
- wholly withdrawing, and conſpiring, and with all your Strength intend- 
ing the Peace and common Tranquillity of this Kingdom of Great-Bri- 
train to diſturb ; the Firſt Day of March, in the Ninth Year of the Reign 
of our ſaid Sovereign Lady the Queen, that now is, at the Pariſh. of St. 
Andrew, Holborn, aforeſaid, in the County of Middleſex aforeſaid, falſely, 
, unlawfully, deviliſhly, and traitorouſly did compaſs, imagine and intend 
open War, Inſurrection, and Rebellion, againſt our ſaid Lady the Queen, 
within this Kingdom of Great-Britain, to raiſe and levy ; and your ſaid 
Treaſons, Compaſſings, Imaginations, and Intentions, to fulfl, and 
bring to effect, you the ſaid Francis Willis, afterwards, that is to ſay, the 
ſaid Firt Day of March, in the Ninth Year aforeſaid, in the faid Pariſh 
of St. Andrew, Holborn, in the County of Middleſex aforeſaid, by Force 
and Arms, . againſt our ſaid Sovereign Lady the Queen, your Soyereign 


unknown, to the Number of Five Hundred Perſons, armed and arrayed in 
a warlike Manner, that is to ſay, with Colours flying, Swords, Clubs, 
and other Weapons, as well e as defenſive, unlawfully and trai- 
torouſly being aſſembled and gathered together, publick War againſt our 
ſaid Lady the Queen, at the Pariſh aforeſaid, in the County aforeſaid, the 
Day and Year aforeſaid, traitorouſly did prepare, begin, and levy, 


7 


againſt the Peace of our ſaid Sovereign Lady the Queen, that now is, her 


Nene, 5 + | . 

Cler. of Arr. How ſay you, Francis Willis, Are you Guilty of the 
High Treaſon whereof you are indicted, and for which you are now ar- 
raigned, or Not Guilty ? 

Willis. I am entirely innocent. . | ; 

Mr. Serj. Richardſon. Then plead Not Guilty; and if upon Trial you 
appear to be innocent, you will be acquitted. | 

Cler. of Arr. Are you Guilty, or Not Guilty? You muſt uſe the Words, 

Willis. Not Guilty. 

Cl. of Arr. Culprit, How wilt thou be tried? 

Cl. of Newgate. You muſt ſay, By God and your Country. 

Millis. By God and the Country. 

Cler. of Arr. God ſend you a good Deliverance. 

| (Then he was taken from the Bar.) 

Chr. of Arr. Set George Purchaſe to the Bar. — (Thich was dene.) 

Cl. of Arr. Geerge Purchaſe, hold up thy Hand. (hic he did.) 

You ſtand indicted by the Name of George Purchaſe, late of the Pariſh 
of St. Giles in the Fields, in the County of Midaleſex, Labourer ; for that 
you, not having the Fear of God Nabe your Eyes, nor weighing the 
Duty of your Allegiance, but being moved and ſeduced by the Inſtigation 
of the Devil, the Love, and true and due Obedience, which every true and 
faithful Subject of our Sovereign Lady Anne, by the Grace of God of 
Great- Britain, France, and Ireland, Queen, Defender of the Faith, Ec. 
towards our faid Lady the Queen ſhould, and of Right ought to bear, 
wholly withdrawing, and conſpiring, and with all your Strength intend- 
ing the Peace and common Tranquillity of this Kingdom of Great-Britain 

1 of the Reign of 
our faid Sovereign Lady the N. that now is, at the Pariſh of St. Giles 
in the Fields aforeſaid, in the County of Middleſex aforeſaid, falſely, un- 
lawfully, deviliſhly, and traitorouſly, did compaſs, imagine, and intend 


within this Kingdom of Great-Britain, to raiſe and levy ; and your faid 


enſive as defenſive, unlawfully and traitorouſly being. afſembled 


| 2 and Arms, ee ſaid Sovereign Lady the Queen, Four Soe. 


Jurors unknown, to the Number of Five Hundred Perſons, armed, and 
22 in a war] ike Manner, that'is to [as with Colours flying, Swords, 
Clubs, and other Weapons, as well offenhve as defenfive, unlawfully and 


faid, the Day and Year aforefaid, traitoronſly did) prepare, vin and 
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Cler. of Arr. Curie, How wilt thou be tried? 
"Pic. By CoTnt We Cnr TOSS DT wont 
Cler. of Arr. God ſend thee a good S THE 
Then he was taken away, and the Court adiourneu to the Day following, 
7 Iv Die Mercurii, 19 Aprilis, 1710, 9 h. 
Domina Re ** verſus 8 
| FM; S: ©: 0. Wie | 
Tpe Right Hon. Sir Samuel Garrard, Bart. 2 of the City of 
London; the Right Hon. Sir Thomas Parker Knt. Lord-Chief - Juſtice of 
Her Majeſty's nt of Queen's Bench; the Right Hon. Sir Edward 
Hard, Knt. Lord-Chief-Baron of Her Majeſty's Court of Exchequer 
the Hon. Robert Tracy, Eſq; One of the Judges of the Court of 8 4 
mon-Pleas; the Hon. Sir 7 hamas Bury, 'K nt. One of the ' Barons of the 
| Exchequer, and a numerous Company of the Nobility, and Perſons of 
Quality and Diſtinction. | FR is YE Ws 
Cler. of Arr. Cryer, make Proclamation, 
Cler. of Arr. Again, again. af med; . of, | 
| Cryer. O Yes, O Yes. All manner of Perſons that have any thing 
more to do at this General Seſſions of the Peace, Seſſions of Qyer and 
Terminer, holden for the City of London, and Gaol Delivery of Newgate, 
holden for the City of London and County of Middleſex, and adjourned 
over to this Day, Draw near, and give your Attendance, for now the 
Court will proceed to the Pleas of the ſame City and County. _- 
God aave:the nn... es Fi 
Cler. of Arr. Middleſex Cryer, make Proclamation. | +; | 
Cryer. O Yes, O Ves. You good Men of the ey of Middleſer, 
ſummoned to appear here this Day, to try between our Sovereign Lady 
the Queer, and the Priſoners that ſhall be at the Bar, anſwer to your 
Names as you ſhall be called, every Man at the firſt Call, upon Pain and 
Peril ſhall fall thereon. | xe: | 
(Then the Fury that were returned on the Pannel, were all called over, and 
 - the Appearances of all thoſe that anſwered to the Call, were recorded.) 
Cler. of Arr. Set Daniel Dammaree to the Bar.—(Which was dome.) 
Cler. of Arr. Daniel Dammaree, Hold up thy Hand.--( A bich he did.) 
Cler. of Arr. You the Priſoner at the Bar, theſe good Men, whom you 
ſhall hear called, and do-now perſonally appear, are to paſs between our 
Sovereign Lady the Queen and you, upon Trial of your Life and Death, 
If therefore you will challenge them, or any of them, _ Time is to 
2 to them as they come to the Book to be Sworn, and before they be 
worn. 15 | 
Cler. of Arr. Call Sir Edward Gould, K nt. 
Officer. Here he is, Sir. vet | 
Cler. of Arr. (To the Priſoner.) There is Sir Eduard Gould, Do you chal- 
lenge him! Or 42.94 | | 
Damm. No, my Lord, I don't intend to make any Challenges. 
Cler. of Arr. Then hold Sir Edward Gould the Book. 
. ; (WH hich was done.) 
Cler. of Arr. Look upon the Priſoner. oy 
You ſhall well and truly Try, and true Deliverance make between our 
Sovereign Lady the Queen, and the Priſoner at the Bar, whom you ſhall 
have in Charge, and a true Verdict give according to your Evidence. 80 
help you God. | | 
Cler. of Arr. Richard Browne, Eſq; 
( He was Sworn.) | 
The Priſoner making no Challenges, the follawing Gentlemen were 


Sworn. 


. TH a 
Sir Edward Gould, Knt. Giles Riddle, 
Richard Browne, Eſq; Thomas Dodd, 


Charles Williams, 
Themas Sutton, 
Daniel Selman, 


Fohn Collis. 


Peter Levigne, Eſq; 

Robert Breedon, Elq; 

Charles Bateman, Eſq; 

Peter Lekcux, Eſq; _ ; 
Cler. of Arr. Cryer, Count theſe. 

Sir Edward Gould, Knt. N 

Cryer. One, and ſo of the reſt. 
Cler. of Arr. 50 Gli . 
Cryer. Twelve good Men and true, ſtand together, and hear your 
Evidence. | 
Are you all Sworn, Gentlemen ? 
Cler. of Arr. Cryer, make Proclamation. A 
Cryer. O Yes, If any one can inform my Lords the Queen's Juſtices, the 
Queen's Serjeant, the Queen's Attorney-General, or this Inqueſt now to 
be taken, of the High 1 reaſon of which the Priſoner at the Bar ſtands in- 
dicted, let them come forth, and they ſhall be heard, for now the Pri- 
ſoner ſtands at the Barupon his Deliverance ; and all others that are bound 
by Recognizance, to give Evidence againſt the Priſoner at the Bar, let 
them come forth, and give their Evidence, or elſe they forfeit their Recog- 
nizance. And all Jurymen of Middleſex that have appeared, and are not 


T reaſons, Compaſſings, Imaginations, and Intentions, to fulfil and 
bring to effect, you the ſaid George Purchaſe, afterwards, that is to ſay, 
the ſaid Fuſt Day of arch, in the Ninth Ycar aforeſaid, in the ſaid 


I f 


Sworn, may depart the Court for this Time, and give their Attendance 
here again Fo- morrow Morning. | 
ler. of Arr. Daniel Dammaree, hold up thy Hand. (I hich be did.) 

| Gentleme! 


Liege Lady, with a great. Multitude of Men, to the 


rraitorouſly being aſſembled; and gathered together, publick War againg 
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omen of the Jury, look upan the Priſoner, and hearken ta his. 
r ſtands 2 by - Name of Daniel Dammaree, late- of 
the Paridh of St. Clement-Danes, in the County of Middleſex, Labourer, 
fer that be not having the Fear 2 God before bis Eyes, t being mov 
and faded: by the Lala gati en f the Devil, &c. (prout in the Indictment, 


mutatis mutandis,) agaitſ the Peace of aur Sovereign. Lady the Queen, her. 


and Dignity, and againſt the Farm of the Statute in that Caſe made and 
— ie he + Ape arraign'd, and thereunto 
hath. pleaded Not Guilty, and for his Trial hath put himſelf upon God 
d his Country, which Country you are. Your 9 is to inquire 
whether he be Guilty of the High- Treaſon whereof he ſtands indicted, 
in Manner and Form as he ſtands indicted, or Not Guilty. If you find 
him Guilty, you are to inquire what Goods and Chattels, Lands and 
Tenements be had at the time of the High- Treaſon committed, or at 
any time ſithence. If oo find him Not Guilty, you are to inquire 
whether he fled for it: If you find that he fled for it, you are to inquire 
of his Goods and Chattels, Lands and Tenements, as if you found him 
Guilty. If you find him Not Guilty, hor that he fled for it, you are to 
ſay ſo, and no more, and hear your Evidence. | | 


| Foreman of the Jury. My Lord, here is ſuch a great Noiſe in the Court, 
that unleſs a Stop be put to it, we ſhall not be able to hear the Counſel, 


or the Evidence: We humbly pray the Court may be kept quiet. 


L. C. 7. Officer, make Proclamation of Silence. 

Cryer. O Yes. My Lords, the Queen's Juſtices, ſtrictly charge and 
command all manner of Perſons to keep Silence upon Pain of Impriſonment. 

L. C. J. Gentlemen of the Queen's Counſel, be pleas'd to proceed. 


Then William Thomſon of the Middle-Temple, Eſq. (afterwards Recorder 
of London, and Baron of the Exchequer, ) of Counſel for the Queen, open'd 
the Indiftment thus : | 


Mr. Thomſon. May it pleaſe your Lordſhip, and you Gentlemen of 
aniel Dammaree, the Prifoner at the Bar, ſtands indicted, 
for that he, not having the Fear of God before his Eyes, but being moved 
by the Inſtigation of the Devil, and deſigning to withdraw the Cordial 
Love and Natural Obedience, which true and faithful Subjects of our 
Sovereign Lady the Queen do, and ought to bear towards "7 ay and in- 
tending to diſturb the Peace and common Tranquillity of this Kingdom, 
on the firſt of March laft, in the Pariſh of St. Clement Danes, in the 
County of Middleſex, traitorouſly compaſs'd and rg to levy War, 
and ſtir up Rebellion and Inſurrection againſt our ſaid Lady the Queen 
within this Kingdom: And that he might accompliſn his ſaid Traitorous 
Imaginations and Deſigns, on the ſaid firſt of March, and in the ſaid 
Pariſh being aſſembled, with a Multitude and great Number of People 
armed, and arrayed in a Warlike Manner, he did then and there unlaw- 
fully and traitorouſly levy War againſt our ſaid Lady the Queen, con- 
trary to the Duty of his Allegiance, againſt the Peace of our ſaid Lady 
the Queen, her —_— and Dignity. | 

To this Indictment he has pleaded Not Guilty. 

Gentlemen, if the Evidence for the Queen prove the Charge, as laid 
in the Indictment, *tis your Duty to find him Guilty. | 


Vr. Att. Gen. May it pleaſe your Lordſhip, and you Gentlemen of the 


Jury, the Record that has been open'd to you is an Indictment of High- 
Treaſon againſt the Priſoner at the Bar: It charges him with diſturbing 


| the General Peace and Quiet of the Realm, and inciting Rebellion within 


your County. The Crime that this Indictment is founded upon, has in 
all Ages and Countries been accounted the higheſt Crime that can be com- 
mitted againf{t any State, or Government. The Laws of England are very 
expreſs, that if any Man takes himſelf to be aggrieved by any Law what- 
ſoever, and endeavours by Force to ſeek Redreſs of thoſe Grievances, or 
to get any Reformation of thoſe Things he complains of, and this againſt 
the Civil Authority, it is levying of War, and is High-T reaſon within 
the Statute of the 25th of Ew. III. | 

T hat there has been an Inſurrection within this County, not only in 
the Place mention'd in the Indictment, but in other Places, I believe is 
ſo well known to all here, that it would be miſpending Time to call many 
Witneſſes to that matter. But it will be incumbent on us, now the Pri- 
ſoner ſtands on his Trial, to ſhew what particular Part he had in this 
Buſineſs ; and thereiore we ſhall call many Witneſſes to prove what Part 
he had in this Aﬀair: And if they give the ſame Account that they have 
given in their Informations, we ſhall make it appear that the Priſoner at 
the Bar was the Ring- Leader of thoſe Tumultuous and Rebellious Perſons, 
that aſſembled the firft of March laſt; firſt to pull down the Meeting- 
Houſes in the Neighbourhood, and after burning them, went on to pull 
down others. 

The immediate Deſign which they pretended was, the pulling down 
the Meeting-Houſes, that is, thoſe Places which are allowed to ſuch as 
are unhappy enough to diſſent from the Church of England, to meet in 
for their Religicus Worſhip. 

Whether Mr. Burgeſs has given any Offence to the Priſoner, or whe- 
ther any of the Congregation have given him any Offence, we ſhall hear 
from himſelf; but no Provocation can juſtify ſuch Rebellious Tumults 
as were made on this Occaſion: The Pretences that are mentioned, will 
not excuſe what the Law makes High- Treaſon. 

It will be in vain for the Priſoner at the Bar, or any Perſon in his Cir 
cumſtances, to pretend that he is a Friend to the Government, or a Loyal 
Subject, when his Actions ſhew he is guilty of High-Treaſon. The Pri- 
ſoner at the Bar ſtands doubly obliged to bear Faith and true Allegiance to 
Her Majeſty; not only as 7 Subjects are obliged to it, but as he is 
a Menial Servant to Her Majcſty, for you will find that he was, at the 
time he committed this Treaſon, in Her own Cloth, wearing Her own 
Beige, whilſt he was thus acting in Rebellion againſt Her. 

hat this tumultuous Meeting was not accidentai, will appear, when 
the Witneſſes ſhew, That ſome Days before this, there had been great 
Diſorders in the Streets: And the Night before, you will find by our 
Witneſſes, that a great diſorderly Tumult was in the Temple, and there 
It was reſolved upon, by thoſe tumultuous Perſons, that the Night fol- 
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lowi they would ull down Dr. Burgi/s's Meeting-Houlc, and all the 
ocher Mrertai Hou es thereabout. You will find, this was not only talk'd 
of; 1 in Execution, by the Priſoner, and others with him: For, 


others, with Staves, and Clubs, and other Weapons, in the Indictment 


mention'd, both offenſive and defenſive; there they were levying War, 
as the Law expounds it. And tho“ the Darkneſs of the Night would 
otherwiſe have conceal'd him, yet the Fire they made in Lincain's-Inn- 


Field:, with the Materials of that Meeting: Houſe, did afford Light enough 
for the Witneſſes to give an Account of the Priſoner: How he ſeemed 
more forward than all the others; and that he was not content with doing 
the Miſchief he deſign'd there, but afterwards, as Head of. the Mob, 
commanded them to go and aſſiſt at another, and they went with him, 


through Queen Street, to Drury-Lane, to another Fire, that was made 


by another Company. 


= 


was a general Deſign, to pull down all the Meeting-Houſes at that time. 
And when we have made out this General Intention, and that it was 
executed in this manner, we don't doubt, but you will all be ſenſible, that 
this Proſecution was: very requiſite: For it is the Intereſt of every honeſt 
Man to put an End to theſe Tumults and Diſorders, be their Opinions 
what they will. It is the Intereſt of all People (in order to enjoy what 
God has bleſſed them with, be it more, or leſs) to put an End to theſe 
Diſorders : For theſe are like the great Tumults of Waters, that bear 
down all before them. Wherever theſe things are, all the Burglars and 
Robbers, and ſuch People, join with them to do Miſchief, | 
We will call our Wieneſſes, and give an Account of what relates to 


the Priſoner, and they will make it appear, that he was chiefly concern'd 


in this Inſurrection; and not only ated in Lincoln's-Inn Fields, but in 
other Places, | - 

Ar. Sel. Gen. My Lord, The Facts that have been open'd by Mr. 
Altorney, we take to be fully and plainly Rebellion, and High-Treaſon: 
I ſhall not therefore trouble your Lordſhip with ſaying any thing more 
of the Facts, but only ſhortly ſtate the Courſe of our Evidence. \ 

We ſhall ſhew that there was a Deſign, the Day before thele Mecting- 
Houſes were pull'd down, to pull them down: That the next Day that: 


Deſign was put in Execution: That the Priſoner was the moſt active 


among them, and took upon him to be the Leader, and Captain of che 
Mob, on that Occaſion. And if this be made out, I hope it will give your. 
Lordſhip, and the Jury, full Satisfaction, that he is Guilty of the Crime 
laid to his Charge in this Indictment. | | 
Call Thomas Tolboy. (Il ho was Sworn.) _ * „ 
Mr. Att. Gen. Pray, give my Lord, and the Jury, an Account what 


you know of the Deſign and Intention of pulling down Meeting-Houſes, 


and when, and where it was. | 


Mr. Tolbey. My Lord, I was paſſing through the Temple, on Tueſday 


Night, where I ſaw a great Mob: I heard them conſult of demoliſhing 


the Meeting-Houſes the next Day. 
Mr. Att. Gen. What Meeting-Houſes did they talk of ? 
Mr. Tolboy. *'Twas Mr. Burgeſi's in Lincaln's-1un- Fields. 
Mr. Att. Gen. Was you among them? | N 
Mr. Telbey. No; I was paſſing through the Temple, and heard them 
talking as I paſs'd. | 7 65 
Mr. Sol. Gen. How many were there together at that time? 
Mr, Telboy, I believe there were ſome Thouſands. 
Mr. Sol. Gen, When were they to be pull'd down ? | 
Mr. Tolboy. Some were for pulling of them down then, and ſome were 
for leaving of them 'till the next Night, and others were for leaving of 
them alone, *till the Event of Dr. Sacheverel's Trial. 


that talk'd of this? 


Mr. Sol. Gen. What was the Occaſion of the Meeting of that Mob 


3 


Mr. Tolboy. I don't know that. | « 
Mr. Sol. Gen. Do you know that that Meeting-Houſe was pull'd down? 
Mr. Tolboy. Yes, I know it was pull'd down. 1011 
Mr. Sol. Gen. Did you ſee it? 

Mr. Tolboy. No, I did not ſee it, I only heard ſay ſo. 


Mr. Whittaker. Did you fee the Priſoner at the Bar in that Company, 


in the Temple? Mr. Tolboy, No. . 
ra 3 When you overheard them, were they talking low, 
or loud? | | 


Mr. Tolboy. 


It was loud. 


Mr. Whittaker, How came you not to give Information of it to ſome | 


Magiſtrate ? 0 

Mr. Tolboy. It was known before; they had broke the Windows the 
Night before. | 

Mr. Darnell. Do you know any particular Perſon, that expreſs'd him- 
ſelf for pulling down the Meeting-Houſes ? —— Mr, Tolloy. No. 

Mr. Darnell. Who then did you hear ſay there was ſuch a Deſign ? 

Mr. Tolboy. I heard ſeveral. 

Mr. Darnell. Then you don't know any one? Mr. ali. No. 
a ws Darnell. Then you only expreſs yourſelf, that you heard the Mob 

ay ſo! 

Mr. At. Cen. We don't call this Witneſs to ſpeak in particular 
againſt the Priſoner, but to ſhew, that theſe People reſolved among them- 
ſelves, to pull down the Meeting- Houſes, | 

L. C. J. You ſay you was paſting through; You did not make any 
long Stay, did you ? 

Mr. Tolboy. No, my Lord. | 

L. C. 7. Were they come to a Concluſion of the Diſcourſe of pulling 
them down? Or did you leave them talking of it? 

Mr. Tolboy. I left them talking of it. 

Ar. Sol. Gen. He ſaid there was an Intimation of it on Monday Night, 
I defire to know how he knew or heard of it ? | | 

Mr. Tolboy. You know the Windows were broke on Menday Night. 

Mr. Sel. Gen. Did you ſee them; | 

Mr. Telboy. No, but I heard fo. 

Ar. Sal. Gen, Who told you fo? 


Mrs 
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of March, they ſaw the Priſoner, and about Five Hundred 


We ſhall ſhew, that it was not only at theſe Two Places, but that it ; 


— 
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| ſeveral Houſe-keepers 


33 


r. Tolbvy, It wis 4 Man that liyes in the Hofe with ine. 


M | | 
Lord Chief Baton. What were they met about?! EO IE. 
Mr. Ja. They were the Mob that accompanied 'Dr.'Sachevtrel home 


to the Temples 1 * | 
I.. Att. Gen; Pray look on the Priſoher at the Bar; and give att Ac- | 
count of all you know of this Riot, and how. he was concerned in it. 
Capt. Orrel. My Lord, I heard there were ſeveral Diſturbances on Mon- 
day Night: On Tueſday Night T was at a Coffee-Houſe, where there were 
: When I'was'there, there was News brought, that 
they had pulled down Mr. Burgeſi's Meeting-Houſe. e 
Capt. Orrel. The Mob that came with Dr. Sacheverel. Pray, ſays I to 
Mr. Leonard, who keeps the Coffee -Houſe, (he is one of that Congrega- 
tion) pray ſtep up and ſee the Truth of it, and wherher you can do him 
any Service: You will find his Son, and, perhaps, he will put you into a 
- Way to put a Stop to it. He went up to Mr. Burge/s's, and found that 
they had broke the Windows of his Houſe, and Meeting-Houſe; and af- 
ter they had done that, they went off. From thence he went to Mr. Bur- 
zeſs's Son, and, I ſuppoſe, he went to the Secretary of State. On Wed- 
neſday I went to Wftminſter- Hall, with ſome Neighbours, and went into 
Oliver's Coffee-Houſe, where I ſtaid ſometime, and afterwards ſaw Her Ma- 
zeſty return through the Park to St. James s. There were ſeveral Papers 
diſperſed about a Prize-F 4 5 I thought t 
Papers that are diſperſed about ſuch Prizes, but I found it was about a Prize 
between Sacrhtvereland Hoadly. When l returned, I went to the fame'Coffee- | 
Houſe, and when I had been there about half an Hour, heard that the 


u diſtance, and ſaw ſeveral Pieces of Timber thrown into it. From 
thence we went again to Lincoln's-Inn-Fizelds; there I heard ſome aſking, 
Which was the Lord Wharton's Houſe ? Others ſaid, St. James's : No, 
ſaid others, the City, the City, the Bank: Damn them, fays an- 
ther, we will have all the Meeting-Houſes down. We walked down that 
Row where Sir Francis Child's Son's Houſe is, and went towards my Lord 
Chancellor's Houſe: I ſaw a Chariot ſtanding at his Door; ſaid I to my 
Friend, I believe here is ſomebody from Court, I hope there will be ſome 
Guards come down by and bye. 
obſerved a ſmall Body of the Mob detached from that Fire; they run after 
one another, croſs the Fields: I obſerved a pretty tall Man at the Head of 
them; I kept my Eye on that Party. In the middle of the Field they grew | 


ſtronger, and then they divided themſelves; fome went towards the Arch, there ?---Capt. Orrel. No. 


but more towards Powis Houſe: I went towards thoſe at Powis Houſe, 
and there I ſaw Dammaree in the Queen's Livery, with his Badge; and 
there they held a Council of the Mob, as I called it. God damn it, ſays 
Dammaree, we will have them all down. Some were for going into Wild- 

rect; Damn it, ſays another, that's a Hen-Rooſt, the other is worth ten 
of it: Says Dammaree, I'll lead you on, Boys; Huzza ! High-Church 
and Sacheverel / God damn them all, we will have them all down. 
Some of them turned off towards 7/i/d-Areet, and others towards Potois 
Houſe. Dammaree, and the Mob with him, went through Puzen-freet, and 
once in ten or twelve Yards, he turned about, Huzza! Why don't you come 
on, Boys, to Drury-lane ? God damn them, we will have them all down. 


had been the common | as ſoon as I came up, Sir, ſays I, What the Devil are you doing? I f 


Fetter- lane, Drury-lane,and Black- Friers ?---Capt. Orrel. | was at them all. 
Dammaree ? | | 
after Ten, 


When I was there, I halted a little, and 


through Duzen-/freet : But I believe him to be the chief Perſ, 
from Lincoln's- Inn- Fields to Drury- lane. N that led then 


man? Yes, I am, ſaid I, Do you know me? If you are the Waterman, 
ſaid you, I do. | 


7:2 
: 


9 Anne, 


Mrs ot. Gn: At Drivry-lanc, you fay, there was 4 Tumolt of © E 
three Thouſand; pray obſerve the Prifontr, and tell us; —ͤ— —— 8 | 
ſure, that he is the Man that headed the Mob at the Arch in Lineale r ln 


Mr. Jol. Gin. What happened afterwards? Did rp po aac 


. 
* 


fome ANU 
I, I will go to l 3 at the — 
ac ppened. As we were going into Lina/,' 

In Fielui we met 2 Detachment of the Horſe-Ouarks: F one nn 
Captain; Sir, ſays I, this is the beſt Way, through the Arch, for there; 
a very ous Mob: I run back along with them. As ſoon as they e , 
they halted at Great Juen Street. There came another Detachment * 
the Horſe-Grenadiers, and met them, and both joined. After they ha 
drawn themſelves up in one Line, the Officer commanded them to ri 
among the Mob, and diſperſe them, which they did; but were very f. 

vourable, and ſtruck them with the Flats of their Swords. After this / 
Fellow drew his Sword, and got under a Bulk; I ſtepped up to him, - 


two or three Grenadiers ſtrike him with the Flats of their Swords: H 
with his drawn Sword, and pricked at two or three Horſes, not ſo Ar 
them any Harm. ö 0 LESS; 


+ 


Mob were gone from the Temple to Mr. Burgeſs's Meeting; favs I, to ſome Mr. Soll. Gen. Don't go into the Particul ing 8 
of my F rien dare 3 _ bee ge here ; — _ we _ do "a _ us, Did you ſee any oth Tant * 1 W Man, but T 
_ endeavour to keep the Peace: I will go up, and fee what is doing. Ac- apt. Orrel. I went down with the Grenadi Life-Guard to B 
cordingly I went, and _ F ae; you m a 1 vn o the Houſe, 8 | Prices, . N e Lit Gun fo Blad, fas 
to do him what Service I could, though I do not belong to him. en Mr. Sol. Gen. Was an tee given whe Gus | 
we came firſt, my Friend was fearful : aid I, I will go'into the Meeting- | Capt. Orrel. None b ere — Horſe-Guarts e tal 
Houſe. I met ſeveral that aſſaulted me, and made me pull off my Hat. Mr. Sol. Gen. Was there any to the Grenadiers ? © of bebe | 
When I came into the Meetin - Houſe, I ſaw them pulling it down; ſe- Capt. Orrel. There was Oppoſition ; for I ſaw a Sword drawn, and the no 
veral Gentlemen, in very good Habits, I believe twenty or thirty, were buſy | Officer aſſaultod, and he ſwore, God damn them, he would f ht the bel 
in _—_ pn ug jo wa I — CG TOR » the 5 1 of V = yo ; 8 5 
buffy, pulling it down : I took particular Notice of him, but could not ſee 7. Col. Gen. Do vou know of an- | ad ue | 

hin anda the Priſoners that have been taken. I came out, and told my | pulled down that Night? we BED Meeting-Houſes that wer Can 
Friend, that it was all deſtroyed. We ſtaid a little while at the Corner of | Capt. Orrel. I went to the Guards, and told them that I heard ſ | 
the Street, and then I went in again : I went in ſeveral Times, *till ſome | the Mob were gone into the City; ſome ſaid to the Bank: ſome fad « : 
of them, that were pulling up the Boards, ſwore at me, and ſaid, Damn | Mr. Shower's, and others ſaid to other Places. I went to them; Ge: th NE. 
him, What does that lazy Fellow do? And I believe, they took me for a | men, ſays I, it is better to have all the Meeting-Houſes deſtroyed than th 6 
Spy. I went again to the Coffee-Houſe, and gave this Accyunt to my | Bank, pray let us go thither: I went along with them down Holborn and 4 
Nei hbours, and prefently News was brought, that they were gone to ſe- | brought them up Fleet-lans; there I heard they were not gone to the Bank 1 
rerkenber Meetings. We went out again, and went round by Fetter-Lane. but that they were gone to Blaci-Friers: I ſhewed them the Wa ue 

I ſaw the Conſtable and the Watch were very much inſulted. I ſpoke to | went down with them almoſt to the Meeting-Houſe, and. * f 
the Conſtable: He ſaid, I wiſh I could do any Service; but we have our | where it was. T0 | Phe 
Lives in their Hands; we dare not do any more, we have been ſo much Mr. Sol. Gen. Was that Meeting-Houſe pulled down? . L 
abuſed. I went into Holborn, and ſaw the Fire lighted, and went round at 98 Orrel. It was then pulling down, but it was prevented by the 1 

Juards. 13 , 


Ar. Sol. Gen. Then you ſpeak as to Mr. Burgeſ5's, and the Meetings in 
Mr. Whittaker. Pray, What Time of Night was it that you ſaw Mr, 
Capt. Orrel. I can't be poſitive, but I believe it was about half an Hou 


Mr. Whittaker. Pray, In what Condition was he ? | 
Capt. Orrel. I did not much obſerve it; I believe he had been drink 
og, Te Lr _— , | 

r. Darnell. I think you ſay, you was in Mr. B 's Meeting- 
Houſe, and ſaw ſeveral there pulling Nabe Now, did rel Pa, 


Mr. Darnell. Did you ſee Dammaree, till you came to the Fire? 
my Orrel. * nor at the Fire. | f : ek 

r. Darnell. Did you fee him at the Meeting-Houſe in Drury-lane? 
Capt. Orrel. No; nor did I ſee him after he bad brought ub thi Pac 


A NSR NN 


Damm. When I was in Gaol, you aſked me, Whether I was the Water: 


L. C. J. If you have a mind to aſk him any Queſtions, you may. 
Damm. I deſire to aſk him, Whether he 22 in ener 1 ing· Mr 


I called to him, and ſaid, How now, Dammaree? He turned about, Huzza | 
Come along, Boys : but he made me no Anſwer. In this Manner, he led 
them on from Lincoln's-Inn- Fields to Drury-Lane, but I never ſaw him af- 
terwards. By-and-bye comes a little Fellow; ll make way, ſays he; and, 
with a Pick-Ax, which he had in his Hand, endeavoured to break open 
the Meeting-Houſe Door, and was working with it at the Bottom. After- 
wards, while he was working at the Door, comes another Man, one Henry 
Sanders, about my Size, or a little higher; he had a Hatchet in his Hand: 
He comes up, and ſwears, God damn you, you break open a Meeting- 
Houſe | You don't know how to do it; and, with the ſecond or third 
Stroke, he broke thorough. I ſtood cloſe by him, laid my Hands upon 
him, and looked upon him, while he broke open the Door, and made the 
beſt Remarks I could of him: 1 have ſeen moſt of the Priſoners, but could 
not find him among them ; but, at laſt, was informed, that he was Ap- 


prentice to one Mallis, a Sawyer, in Parker's-Lane. 
Mr. Att. Gen. It is no matter to give an Account of him: I aſk, When 


they had broke open the Door, what did my do next ? 
Capt Orrel. I went into the Meeting-Houſe with them, and aſked, 


Where is Jelly, the Queen's Waterman? Says one, He is gone to the 


Houſes ? 
Capt. Orrel. I faid before, I did not. My Lord Sunderland deſired m Mr 


to ſee the Priſoners in Newgate; I did ſo: When I came, they were in! Ar. 


dark Hole. : I defired to ſpeak with Dammaree and Purchaſe ; and as ſoot Fe 4 
as we went into a lighter Room, I knew them both. Mr, 
mw 

| Then Joſeph Collier was ſworn. 475 

Mr. Sol. Gen. Do you know the Priſoner at the Bar? Tell us, whether Fo d 
505 ever ſaw —— before, and where? | Ar. 
. Collier. My Lord, I ſaw him at the Fire, at Lincoln's- Inn- Fields. bY 
Mr. So Gen. What Time ?---F. Col. About Eight or Nine o' Clock. Hr. 
Ar. 80 Gen. What Day? 7 W Mr 
J. Col. Wedneſday, the Firſt of March laſt ; I ſaw him bring the Brand .4 
* the Candles. J. 
r. Sol. Gen. Where had he it ---F. Cal. In Dr. B | ing. . | 

Ar. Sal. Gen. What did he do fg. | "a LY * 


. Col. He went two or three Times round the Fire, and then thre 


it in. 
Mr. Sol. Gen. What did he do beſides? 


Back-Door : No, ſays another, he is gone to my Lord I hbarton's. But J 


never ſaw Dammaree after that. 
Mr. Soll. Gen. You ſay, be led them from the Fire at Lincaln's-Inn- 


Field) ? | 


J. Cal. He hallooed, and threw up his Hat and Wig ſeveral Times. 
Mr. Att. Gen. Where did you ſee him firſt ? Rn” oe 
J. Col. In Lincoln s-Inn-Fields. | 

Ar. Att. Gen. Did you go into the Mecting-Houſe ?---F. Cal. No. : 
I its 


| take out the Candleſtick at firſt, before they pulled it down ? 


RFI. 
— 


7 * 7 a. 
l '< * r n 
a ut 1 * EM 9 * * , 4 alt Fs 2 1 APY ID N * 
4s mY Ty e Rr 1 
p 9 T 
Wit 5 a+ F — IE - - 2 
1 WWF 7 . 78 n Nn * * 


n * * * W > PO iD 
4 1 * "40% 2% NY EY * * 
> WW n [Yd » B 3 


. a : A, 5 
* 2 ! - 
3 
i 4% A * 
4 - : 0 : p 
4 4 SL b. 3 
PR s 


He carried it to the Fire HM 
Wat did he ds then ?: 
Sacheveret, and went round the | 


Sol. Gen. How long was he there ? | | EL. 
I believe two or three Hours. 
. $1; Gen. When did he go away ?— J. Col. He went before the 
Guards, and led the Mob off to Drury-Lane. 

"Afr. Sol. Gen. How do you know he led them off? | 

-V. Col. He ſaid, Let us go to Drury-Lane, and he went with them, and 
If them go up Great Qucen- Street. | 

Mr. Thomſon. What Sort of Cloaths had the Priſoner that Night ? 
Col. His Waterman's Coat and Badge, | 

Sol. Gen. Who appeared to be the moſt active Man at the Fire! 
Cel. The Waterman; he _ m_—_ _ . 
1. 7 —.— Do you know of any Thing elſe fet y this Man, 
beſides the andleſtick ?—F. Col. No. 

Mr. Whittaker. What Time of Night did you firſt ſee Dammare: ? 

. Col. I believe it was near Nine. | 
r. Whittaker, Will you be poſitive it was about that Time? 
Col. It was about Nine, or 'Ten. | 
r. Whittaker, Will you be poſitive it was before half an Hour after 

Ten ?—F. Cal. I cannot be poſitive to half an Hour. | 

Mr. Mittaler. Was not the Meeting-Houſe pulled down before you 
faw Dammaree p J. Col. Yes, there was a Fire before. | 

Mr. Whittaker. What Time was that? — J. Col. It was about Nine. 

Mr. Whittaker. If the Meeting-Houſe was pulled down, did not they 


J. Cel. No, there was a great Fire before they brought it away : I was 
not there at the Beginning. 
Mr. Darnell. You ſay you came after the Fire was | 
you ſaw Dammaree, but you did not go into the Meeting- 
can you ſay he was in the Meeting- ouſe ? 8 
Col. Becauſe I ſtood at the Tod of the Alley, and ſaw him come aut. 
r. Darnell. Why, were there any _— there ? 
J. Cel. Les; the Alley was very full of Lights, and the Meeting-Houſe 


„ My Lord, I deſire he may be aſked, Whether he ſaw Dam- 
maree bring that Branch out of the Meeting-Houſe ? | 
Mr. Att. Gen. What did you fee him bring out of the Meeting-Houſe ? 

Col. The Branch. 
C. 7. Could you ſee the Door of the Meeting-Houſe where you 
ſtood?— 7. Cel. Les. 
L. C. J. Did you ſee him bring that Branch out of the Meeting - Houſe! 
Col. Ves; and I ſaw him throw it into the Fire. 


r. Darnell. Was you near the Door ?—F. Cal. As near as I am to you, | 


Then John Still was ſworn, 


Mr. Att, Gen, Look upon the Priſoner, and ſee if you know him, 
Still. Yes, I do know him. 
7. Att. Gen. Where, and when did you ſee him? 

J. Still. The Night that the Fire was, I ſaw him in the Alley, that 
s to Mr. Burgeſs's Mecting-Houſe. | 

Mr. Att. Gen. Where was you? J. Still, Juſt in the Alley, 

Ar. Ait. Gen. Where was he going, or from whence was he coming? 

Still. They were all ſtanding and hallooing. . 
2—7. Still, No. 


ighted, and there 
House ; how then 


» Att. Gen. Did you ſee him do any thing more 
Ar. Att. Gen. What time was it ? 
Still. It was, as near as I can gueſs, about Eleven, 
Ar. Sol. Gen. Was the Meeting-Houſe down, or not? 
| Still. I cannot tell; there was ſuch a Crowd, I could not get to it. 
r. Sol. Gen. Was you at the Fire? 
J. Still. Yes, but I did not ſee him there. 
Mr. Sol. Gen. Did you hear him ſay any thing? 
J. Still. Nothing, bo only halloo, | 


Then John Mitchell was ſworn, 


Mr. Sol. Gen. Was you at the Fire in Lincoln's- Inn- Fields the firſt of 
March laſt ?---7. Mitchell. Yes. 

Mr. Sol. Gen. Do you know the Priſoner 27. Mitchell, Ves. 

Mr. Sel. Gen. Where did you ſee him ? 

J. Mitchell. I ſaw him that Night at the Fire. 

Mr, Sol. Gen. What did he do there? 

J. Mitchell. T only ſaw him run about the Fire, and halloa, 

Mr. Sol. Gen. Where had they the Wood for that Fire? 

J. Mitchell. From Dr, Burgeſs's Meeting-Place. 

Mr. Sol. Gen. Did you ſee any Wood brought from thence ? 
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one that did it willingly ? 


F. Mitchell. About Eleven. 
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Houſe and the Fire ? 
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Z. & F. Did they farce him be holfoo, as he did ? 
N 75 Rebell. No; there was no forcing of him 
r. Sol. Gen, Did he act as a Man that ras forced to hallog & or as 


( 226} 


r, Whittaker. What Time of Night was this ? 


r. Whittaker. Was you there when the Mob went away to Drury- 
n OT OOF Pe ET 


know him. | hy” | | 

F. Morgan. My. Lord, the firſt of March laſt, at about Ten in the 
Evening, I heard there was a Tumult in the City: I live in Squthwark, 
and I came over the Water, with another Perſon, to ſ6e what it was that 


great Number of Perſons pull it down. After I had viewed them there 
a-while, I went to Lincoln's-[nn- Fields, and I ſaw them make a Bonfire; 
and there I ſaw this Man in the Queen's Livery, as a Waterman; he 
excited the Mob very much in their Proceedings, and I ſaw him pull off 
his Wig, and halloo, and ſeemed mightily to be rejoiced : He went round 
the Fire, with ſeveral other Perſons, that had Staves in their Hands. I did 
not ſee him have any, but he had his Wig in his Hand; he walked round 
the Fire with them, in Proceflion, with a Bedſtead that was going to be 
thrown in. | „ | 

Mr, Att. Gen, You ſay it was ten o'Clock at Night when 
there firſt ; was the Fire kindled then -F. Morgan. Yes. 

Ar. Att. Gen, Did you ſee Dammaree there when you firſt came? 

F. Morgan. I did ſee him: I did not then know his Name; but that 
is the Man. I took Notice of him, becauſe of his Livery. | 

Ar. Sol. Gen. Where had they the Materials for that Fire ? 

F. Morgan. I ſaw a great many bring Wood from the Meeting-Houſe: 
I faid to ſome of them, Gentlemen, what are you doing? The Guards 


; 


are ready to face them all. 
| af Tm Gen. Why did they curſe the Parliament ? 


organ, I don't know that. 


Mr. Sol. Gen. Pray who ſeemed to be the moſt actite Man, and Inci- 
ter of them ? | 

F. Morgan, The principal Man I obſeryed was the Priſoner at the 
Bar, whoſe Name I underſtand ſince to be Dammaree. 


Mr. Sel. Gen. How long did you ftay at the Fire? 


enquire, Where is the Fellow that ſaid the Guards were coming; ſo 1 

got away as faſt I could, for I came over the Water in my Night-Gown. 
7. Sol. Gen. Was Lincoln 's-Inn- Fields the only Place you came to? 

F. Morgan. I ſaw no other Fire; I came to the Meeting-Place firſt, 


reat, and I ſaw the Priſoner encourage them in bringing Things to 
hrow in : I ſaw him walk round the Fire, and ſeveral about him with 

Sticks in their Hands; but as to him, I obſerved none in his Hand, 

* Ar. Art. Gen. How many People do you think might be there at that 
ime ? 
F. Morgan, I believe two Thouſand. 

Damm. What Time of Night was this? | 

F. Morgan. About half an Hour after Ten, 'or Eleven, 

Damm. Well, my Lord, I am very well ſatisfied. 

Mr, Thomſon. 
thrown in? Did you ſee any Thing elſe that was thrown in ? 

F. Morgan. Yes, the Doors of the Meeting-Houſe. 

Mr. Thomſon. Was there any Proceſſion, or Hallooing before them ? 
F. Morgan. Yes, and I ſaw abundance of other Materials thrown in. 
Mr. Thon ſon. Did they make the ſame Proceſſion before all of them? 
F. Morgan. No, not before all. 

Damm. Did you ſee me throw any Thing in ?---F, Margan. No. 
uryman. Did you apprehend him to be + or ſober ? 
« Morgan. I did not apprehend him to be diſguiſed in Drink: I took 
him to be rather a Madman, than any thing elſe. 
Furyman. Did you ſee him with any of the Mob, between the Meeting» 


F. Morgan. The Mob was fo large, as to extend from the Meeting- 
Houſe to the Fire; there were great Numbers running to and again, but J 
ſaw him at the Fire, | 


Then John Eaton was ſworn. 


Mr. Ait. Gen, Pray give an Account of what you know of this Out- 
rage, and of the Priſoner at the Bar, | 
ohn Eaton, I ſaw him at the Place where the Fire was. 
Ar. Sol. Gen. Was you there at the making of the Fire? 
J. Eaton. No. 
Mr. Sol. Gen. What was the Fire made of ? 
J. Eaton. Of the Wood brought from the Meeting - Hou ſe; I went to 
the Meeting-Houſe with the Gentleman that was up before. 
Mr. Sol. Gen. What did you ſee brought out? 


—ů — 
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7. Mitchell. No; it was all laid there before I ſaw it. 
Mr. Sol. Gen. Was you at the Meetipg-Houſe ?---F. Mitchell. No. 
Mr. Sol. Gen. Was you there when he went from the Fire? 

. Mitchell. No. | 

r. Att. Gen. What time was it that you ſaw him there? 

7. Mitchell. About Eleven. 
Ar. Sol. Gen. Pray, who appeared the moſt active Perſon there? 
i; Mitchell, I don't know, they were all active. 

Ir. Thomſon. Did you hear him ſay any thing to the Mob ? 


threw it in? 


Eaton. I ſaw a great many People bring out Pieces of Board. 
7. Sol. Gen. Did you ſee the Priſoner bring any thing out? 
J. Eaton, No, I only ſaw him at the Fire, ; 
Mr. Sol. Gen. How did he behave himſelf there? 
7. Eaton. Hallooing, as the reſt of the Mob did. 
Mr. Sol, Gen, What Ceremony did they uſe to the Timber before they 


J. Eaton, n when they threw it in. 
Ar. Sol. Gen. Did they walk round the Fire with any? 


J. Mitchell. No; only hallog, 
Vol. VIII, 
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J. Eaton. Les, with the Bedſtead. 


G g Mr. Sol. Gg. 


Mr. Att. Gen. Pray look upon the Priſoner at the Bar, and tell u if you | 


you came 


Mitchell: My Lord, he had no Occaſion to halloo unleſs he would, 


- 
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occaſioned it, I came to Dr, Burgeſi's Meeting-Houſe, where I aw a 


* 


are coming. Said they, Damn the Guards, and the Parliament too 3 we 


F. Morgan. About half a quarter of an Hour, and then I heard them 


and ſaw them pull it down, and then went to the Fire, which was very 


ou ſay vou ſaw a Proceſſion before the Bedſtead Was 
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ts: Sol. Gen, Pray What Condition was he in; drank or ſober? ? 


he had a mind to have for his Apprentice: 


9 


Wy 


Mr. Sel. Gs, Wii did upbear to be the öh bee On 
. Eaton, There were many as Aftive as be; but he was very idtive. 


FJ. Eaton. I am no Judge of that. ml A 
" — Cen. Ther can be nothing in that; no Weight eam be laid 
„ I es A 8! 
"Mere, Sol. Gen. There is nothing in it: If any one kills a Man when he 
is Yrunk, he-muſt be hanged Mhen he is ſober, 
| im. I deſire he 2 alked what Time of Night it was. 

J. Eatin, It was about half an Hour after Ten. 

Ar. $21, Gen. Did ou ſee any Soldier there? 
FJ. Eaton. Ves, one that looked like a Soldier. EY, 
Mr. Sol. Gen. What paſs d between them?  _ 
J. Eaton, He, and ſome others, forced the Soldier to pull off his Hat. 
Hr. Fol. Gen. Did you ſee Dammaree with them that forced him to pull 


I 


of his Hat ? 14 ag 


ee Way p Wa A * 7 
. Sol. Gen. Did you Ray till he went away, of did you leave him 
there? wy” | Tag | Bas rig 
F. Eaton. 1 lefr him there. ee e e Mt 
r. Thomſon. Did you hear him ay any thing to that Soldier? 
Eaton. I heard him ſay, Pull off your Har. 8 
r. Darnell. You ſay you ſaw ſeveral Perſons bring out Materials : 


How many might there bef _ e 
F. Eaton. I can't tell; but there were a great many. 


Mr. Darnell. Did you ſee Dammaree bring any thing out? hp 


Eaton. No. | FMT 
r. Darnell, Where was he? „ | 
J. Eaton, I ſaw him firſt at the Fire, and I left him there, | 
| Mr. Att. Gen. My Lord, there was a Queſtion aſked by the Counſel 
for the Priſoner, which we did not then oppoſe ; but we muſt be in your 
Lordſhip's Judgment, whether it can have any Regard to the Merits of 
this Cauſe. For admitting he was drunk to that Degree they would have 
it, that is no excuſe of his Crime; I don't find they clear that Matter 
up: But if it be ſo, it is no Excule for Felony or Treaſon. The only 


Queſtion is, Whether he was not aſſiſting in this Tumult: 


L. C. J. It is almoſt neceſſary, that when a Man goes upon ſuch 
Actions, he ſhould be in Drink; and I don't know but a little more 
Drink might have carried him to St. Zames's, to have pulled that down. 

Mr Att. Gen. My Lord, we have done with our Evidence for the 


Juecn. 
Woe Whittaker. May it pleaſe your Lordſhip, and Gentlemen of the 
Jury, I am of Counſel for the De endant : The Defendant ſtands accuſed 
of a very high Crime; it is Treaſon, and levying War againſt the Queen, 
under whoſe Government we art the happieſt People in the World. And 
I agree with the Gentlemen that are of Counſel with her Majeſty, that a 
Proſecution of this Nature is very neceſſary, if theſe tumultuous Actions 
amount to levying War; and that no Tumults are to be borne. But the 


| Queſtion is, What Share the Priſoner had in this Tumult? I agree theſe 


Tumults are not to be endured in any Civil Society, nor will any body, 
I believe, ſay, that thoſe Methods are to be taken with, or any aud 
whatever to . uſed to, (ne Diſſenters. The Law is their Protection as 
much as of any other Subjects of this Kingdom: Ill Ways of Force and 
Violence towards the Diſſenters are unjuſtifiable, and theſe Ways are 
abominable; and no ſuch vile and baſe Methods are to be uſed towards 
them. But that which we inſiſt on, is, that the Priſoner had no Share 
ot Guilt in the Action, and if ſo, then there will be no Colour to ſay, 


that he is guilty of a Riot, much leſs of levying War. 


[ beg leave juſt to ſtate what has been ſworn againſt him, and then apply 
inyſelf to give it an Anſwer. The firſt Witneſs was only to prove that 
there was a Deſign, and that the Witneſs heard a Rumour among a great 
many People in the Temple, to pull down the Meeting-Houſe of Mr. 
Burgeſs ; but he did. not ſee Dammaree there, nor is it proved that Mr. 
Dammaree was any ways privy thereto: And we ſhall ſhew that he was 
innocent of any ſuch Defign. The next Witneſs is Orre/> He ſpeaks 
directly to the Priſoner at the Bar; but I would obſerve that he does not 
ſpeak to him till half an Hour after Ten, when he finds him in Lincoln's- 
Tun- Fields, at the Fire of the Materials of Mr. Burgeſi's Meeting-Houſe. 
Indeed he does ſpeak as to his having ſome Share in the Diſorders of 
the Mob; but we ſhall ſhew that he was not a voluntary Agent in that 
Matter, and if ſo, that will ſufficiently account for, and thereby we ſhall 
anſwer the Evidence given by him. The next is Collier : We will ſhew 
him to be under a groſs Miſtake, and that it is impoſſible that what he 
ſwears can be true: He confines himſelf to about Nine o' Clock, when 


this Action of carrying out the Branch, and throwing it into the Fire 


with ſuch a formal Proceſſion was. We ſhall ſhew where the Defendant 
was till half an Hour after 'Ten ; and that it is impoſſible for him to have 
the leaſt Hand in plundering or demoliſhing the Meeting-Houſe : And 
if that be anſwered, we think it will go a great way towards clearing him 
of this Charge. The other Witneſſes only ſpeak to his being among the 
Rabble, halloving amongſt them: If we give an Account how the Pri- 


ſoner came to be there, and that he was under a Neceflity to do as he did, 


and that it was a perfect Accident, we hope the Imputation of any Crime 
for his being an Actor in this Matter, eſpecially Treaſon, will not be 


laid to his Charge. A 
The Priſoner's Caſe was this: On Medneſday Morning he had occaſion 


to apply to the Officers of the — me for a young F ellow that 

e was with the Beadles from 
Ten in the Morning till about Two o'Clock, and indeed he might have 
better employed his Lime, for they were all that while at an Alehouſe 
drinking. After this, he falls into Company with one Mood, with whom 
be continued at another Alehouſe, till after Ten o'Clock at Night. As 
they were drinking, there came a Report that there was a Fire in the 
Strand. The Priſoner and the reſt of the Company were ſurprized, and 
got up; ſays the-Prifoner, There is a Lady I ſerve with Coals, that lives 


home; he thought the Strand was a troubleſome Place to go N 


And you obſerve by the Witneſſes 
every Body as Spies that did not join with them; and when he was in the 
Power of theſe unruly People, and acted under ſuch Force, no one can 


nal Actor, yet we hope the Fact will not amount to more than a Riot, and 


| Queen have ſworn, that the Priſoner was at the Fire in Lincoln's: Inn Hiilit 
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Lane into Fleet-Street, and there he was ſtopped, and ſtood and talked ſome 
ſhort Time, and finding there was no Fite in the Strand; he was going ſtrait 


then, and therefore thoſe to go the Bickway. His Companion, Mf, 
Mood, went with him; but he being in a better Condition than Dany 
 maree, he got rid of the Mob. But we ſhall prove that the Priſoner 

under a Force, and by ſome of the Mob dragged into the midſt of them; 
againſt the Priſoner, that they treated 


ſay he was a Criminal. And there is no Pretence to ſay, that this Man 
was over-night, or at any time before, in any Deſign, or was acting with 
the tumultuous Perſons the Night before, but by mere Accident came in 
among them at Night, on the firſt of March. If he did miſbehave him« 
ſelf there, yet we hope the Court and the Jury will be of Opinion that 
he was not a criminal Actor in that Caſe. _— * L 
If the Defendant ſhould be ſo unfortunate to be looked upon as 4 erimi- 


not to levying War, nor be High- Treaſon. I ſhall not take up yout 
Lordſhip's Time at preſent in ſpeaking to that Point, till we have called 
our Witneſſes, when we ſee how the Matter then ſtands. If any Guilt 
ſhould appear againſt him; or the Fact be doubtful whether he was 4 
willing Agent in theſe Irregularities or no, the Queſtion will then be 
proper, Whether it amounts to levying War, or not? We will call our 
itneſſes, and hope that that Point ſhall be reſerved to us, ; 
Mr. Darnell. My Lord, I beg a few Words on the ſame Side: As this 
Indictment charges the Priſoner with levying War, there muſt be a Proof 
of ſuch. Facts as do amount to a levying of War. The Witneſſes for the 


* 


6 
* 


and that he there did halloo and throw up his Hat. I believe that muſt be 
agreed, for my Inſtructions are that he did ſo, and our Witneſſes will all 
ſay as much. But if that were all, then the Witneſſes againſt the Priſonet 
muſt be equally Guilty: For the Chief of them, Orrel, ſays, he was ' 
forced to pull off his Hat, and it was known to be the Practice of the Mob 
that Night, to make all that paſſed by pay Obedience, as they called it, 
to Dr. Sacheverel, and High Church. But, My Lord, that which 1 
| humbly offer on behalf of the Priſoner, is, that unleſs he were in the 
Intention of pulling down the Meeting-Houſes in general; and did ſome: 
thing in Execution of that 8 Intention, it will not be a levying of 
War againſt her Majeſty. My Lord, it is obſerved that this Man was 
at the F ire in his Coat and Badge, and we think a great deal may be in- 
ferred from his Habit, thats e was not in ſo evil an Intention, as levying 
War againſt Her Majeſty, whoſe Servant he was fo remarkably dif: 
tinguiſhed to be; but a Man who had ſuch a 'vile Deſign to execute, 
would dreſs himſelf in ſuch a manner as would beſt conceal him ; There: 
fore we think his being preſent at the Fire, and hallooing, and the ret 
of the Evidence againſt him, is not enough to prove him in that general 
Intention, and the Execution of it. 

The Gentlemen of the other Side thought it neceſſary to give fot? 
Evidence of a Deſign to pull down the Meeting-Houſes in general; and 
for that purpoſe proved that a great Number of People were got together 
the Night before in the Temple-H/alks, where there was a Diſcourſe by ſom? 
of them, that they would pull down Mr. Burgeſs's Meeting-Houſe; but 
who thoſe People were, I don't hear, nor do they by any Means bring that 
home to the Priſoner. And it is impoſſible for us to give an Anſwer to 
that Evidence, for to ſay the Mob ſaid fo, is to ſay that Nobody ſaid ſo; 
and no Witneſſes can be falſified on ſuch an Evidence, for who that Mob 
were is not explained. And, my Lord, if there were no Intention, of 
no general Intention to pull down Meeting-Houſes, we apprehend ther: 
can be no levying of War: If the Fact were ſudden and accidental, u 
only intended againſt a particular Meeting-Houſe, we muſt ſubmit that 
to your Lordſhip, whether if he were Guilty of that Fact, it would 
amount to High-Treaſon? We think all the Caſes go on this Founda- 
tion, that there muſt be an Intention to commit ſuch like Offence in ge- 
neral ; and an Intention to commit it to the particular Injury of a Perſon, 
or Place, will not be ſufficient. The Witneſſes againſt the Priſoner ſay, 
there was an Intention, or Diſcourſe of going to Mr. Burgeſi's Meeting. 
Houſe, and no Talk of any other; but when they were there, then they 
went to a ſecond, and on to a third : But the original Intent by the Mob, 
doth not appear to be more than to go to Mr. Burgeſs's Mecting-Houſt, 
and to pull that down, and therefore 1s not a levying of War. 

The Caſe in Print, in the ſecond Anderſon, 66. where the People it 
Oxfordſhire conſpire to aſſenible together, and move others to join them, 
and to pull down Incloſures, was attended with this Circumſtance, that 
it was a general Intent; and when they were got together themſelves 
they perſuaded others to join with them; they conſpired to go to ſeveri 
Gentlemen's Houſes, = to take Arms and Horſes, and to kill fever 
Gentlemen, and then to come to Lenden; and their Intent was general 
not to pull down any particular Incloſure, but all of them, for che E- 
largement of Highways and Commons, and ſo to reform that which the 
Law ought to do. 9 

So in the ſame Book, in the Caſe of the Apprentices of London, 2 fr 
derſon, 4, 5. For reducing the Price of Viftuals in general, they agreed u 
break open the Priſons, to releaſe ſome of their Companions, and to g 
to the Lord-Mayor's Houſe, and to kill him, and burn his Houſe, and 
then to break open two other Houſes near the Tower, where there wen 
Arms for three hundred Perſons : Then to diſperſe Libels, and to per 
ſuade other People to join with them. 

There is a later Caſe in my Lord Chief Juſtice Keyling's Reports, whicl 
was the Intention of pulling down Bawdy-Houſes; there they to# 
upon themſelves Regal Authority, and would not take the Courſe ti 
Law preſcribed ; but, my Lord, thoſe Caſes are attended with ma 
worſe Circumſtances than this is, for there they aſſembled with Arms; 


there they had one they called Captain to lead them, with his Sol 
draun 
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Standards Colours, and in a military Way they marched, and did pull 
down e Houſes, which they called Biwdy-Houſes : That Caſe is 
in my Lord Keyling's Reports, fol. 70, and was adjudged levying 
"War, becauſe the Intent was general, and becauſe they took upon 
temiclves to Jo that which is the Buſineſs of the Queen, and the 
Laws of the Kingdom only to do. But, my Lord, in that Caſe; there 
are-two: Perſons who ſeem to have as great a Charge of Guilt upon them 
as the Priſoner at the Bar, and were diſcharged from thoſe Indictments 
for levying War, by the Opinion of all the Judges. One of them was 
found to be at the Meeting where the Difcourſe was of pulling down theſe 
Bawdy-Houſes, that is William Green, that he went along with them, 
caſting up his Cap, and halloving with a Staff in his Hand; but becauſe 
there was not any particular Act of Force found to be committed by him, 
de was diſcharged. Another, one Bedell, was found among the Mob, and 
when the Guards came to dif rſe them, and he was purſued by one of 
the King's Soldiers, he called out to his Fellows to Face-about, and not 
to leave him. This we think is at leaſt as ſtrong an Evidence againſt 
them as has been given againft the Priſoner at the Bar, and yet they were 
both og, by the Opinion of all the Judges | 

L. C. J. That was not becauſe of a Defect in the Evidence, but the 
Imperfettion of the Verdict. The Jury did not in their Verdict expreſsly 
find that they were aiding and affiſting, and therefore the Court could not 
ſupply the Defect in the finding of the Jury. 

Mr. Darnell. The Caſe in my Lord Keyling is thus: “ The Jury find 
that a great Number of Perſons, to the Number mentioned in the In- 
& diftment, armed as in the Indictment, did meet together in Clertenwe l- 
Green, in the County of | Middleſex, on Pretence of breaking open 
« Priſons, and releaſing Priſoners; that one of them, who had a Half- 
Pike in his Hand, owned himfelf to be their Captain: That they came fo 
« aſſembled together, to a Plate there called the New-Pri/on, being a pub- | 
« lick Priſon of the County of Middleſex, and then and there ſaid, That | 
they came to fearch for Priſoners, and break open the Priſon Doors, 
« and let out four Priſoners, two whereof were committed thither for 
& Felony, and two for other Offences ; and that they being charged to 
« depart, replied, They had been Servants long, but now they would be 
« Maſters z that ſome being taken, they cried, One die, and all die: 
„ Fhat Latiimer was amongſt them, and active in breaking of the Priſon, 
«.and was with the reſt in the Priſon after it was broke _ And that 
* Bedell was there, and being purſued by one of the King's Soldiers, 
« called out to the reſt of the Company to Face-about, and not to leave 
* him,“ . | 
My Lord, where a Fact is found, which Fact is an aiding and aſſiſting, 
we think it cannot be a Defect in the finding of the Verdict, that he did 
not aid and aſſiſt. The Facts they found, were only Inſtances of aiding 
and affiſting, and if theſe Inſtances will be ſufficient, then the Court were | 
as fully poſſeſſed of them as they are now upon this Evidence. 

ö My Lord, as to the Fact, we think we have a very good Caſe of it. 
We have Proof, every Hour of the Day of the firſt of March, where the 
Priſoner was, from Morning 'till Night. That he was not at the Con- 
ſult, the Night before, with the Mob, I think, is not pretended on the 
other Side, On the Day in the Indictment, we ſhall ſhew he was, from 
Eight or Nine in the Morning, in the Company of ſeveral Perſons, that | 
we have here, until about Ten at Night, or later; That at that Hour, 
he was at an Ale-houfe in Water-Lane, in Fleet-Street, where a Gentle- 
man's Servant came in, and told the Company there was a Fire; the 
Priſoner ſtarted up, and thoughr it had been in the Houſe, but finding it 
Was not, he went into the Street; there it was reported, that Mr. Burgeſs's 
Meeting-Houſe was pull'd down, and burnt. In about an Hour after 
that, he came along Fleet-Street, and at Hercules- Pillars-Alley, near the 
Temple, there was a Sempftreſs ſtanding at her Door, with whom the Pri- 
foner ſtay q talking ſome Time, and whilſt they were together, ſeveral 
People came by, and ſaid, that Burgeſi's Meeting-Houſe was quite down, 
and burnt: From thence he went up Chancery-Lane, and through Lincolr's- 
tnn- Fields, to ſee what was the Matter, and found, as it was reported, that 
it was all burnt. The Mob that were then about the Fire, Jaid hold of 
him, and uſed him as they did all other People that came by, and made 
him pull off his Hat, and halloo, High-Church and Sacheverel ; if not, 
they muſt have a knock on the Pate. When they found he was much in 
drink, they puſh'd him about, and ſaid, He ſhou}d be their Captain ; and 
then they halloo'd, and ſaluted him Captain; but nothing of this came 
from himſelf, but they gathered about him, and there their Captain was 
in the middle, more like to ſuffer, than command. My Lord, the Evi- | 
dence againſt him don't pretend to charge him to be in Drury-Lane, only 
that he went that way with them. Now, as to the Intention, which they 
would ſuppoſe the Prifoner had, of pulling down all the Meeting-Houſes, 
I ſay, my Loid, a Man would not, from being a Captain, and from ſo 

reat a Zeal to the Cauſe, deſert his Companions, even in the firſt In- 

tance in which he could ſerve them : For I ſubmit it, Whether there is 
any Evidence that he was in, or at any one of the Meeting-Houſes, after 
the Fire in Linceln's-[nn-Fields ? And if he was ſo forward, as the Wit- 
nefles ſeem to charge him to have been, ſurely he would have gone to 
Drury-Lane, at Jeaſt, and done ſome Act of his Authority, but that is not 
proved. And, my Lord, of our Side, we ſhall prove, that he did not go 
to Drury-Lane, but that, at Twelve o'Clock, he was in Bed, at his own 
Houſe in Lambeth; ſo that there will be no Time to ſuppoſe him Guilty 
of doing any thing after his entering upon his Office, but only that he 
went off as foon as he could. 

There was ohe of the Witneſſes, my Lord, that ſaid, he was in Lin- 
eeln's-Inn- Fields about Eight or Nine o'Clock, and ſaw the Priſoner there; 
now we ſhall ſhew, that till half an Hour after Ten he was engaged in 
Company, in Water-Lane : But there is a Circumſtance in our Evidence, 
which, we think, may reconcile that; for we can prove, that at Dr. Bur- 
teſi's Meeting-Houſe there was a Waterman, in his Livery and Badge, 
who was buſy in pulling down, and carrying away the Materials, but the 
Priſoner cannot be ſuppoſed to be the ſame, for that Perſon wore his own 
Hair, and the Priſoner has worn a Wig many Years; and, my Lord, if 
By Inſtructions are true, we have Perſons that knew the Priſoner before, | 
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reaſor 50 9 Annæ, (236) 
that will take it on their Oaths, that it was not Damniartr; if fo, then 
the Witneſs that proves him to bring out the Branch, we hope, will be 
reconciled by this, that there was another Man in the ſame Habit. It is 
an eaſy thing for a Boy, in a Crowd, to make ſuch a Miſtake ; for that 
was the Reafon why he knew it to be Dammaree, becauſe he had his Wa- 
terman's Coat and Badge on: That Man is not found out, but we hope 
we ſhall not ſtand in his Place. 

My Lord, another Circumſtance we have of the Innocence of the Pri- 
ſoner, is, that the next Morning, when he got up, he went to his com- 
mon Buſineſs, to work upon one of the Queen's Barges, and there, I think, 
he was, when the Meſſenger came to take him; he was not under the leaſt 
Apprehenſion, that he had done any thing that would make him Guilty 
of a Crime, eſpecially ſo great a one as this he is charged with; if he had, 
he would have taken ſome Care of himſelf; but his Innocence was all the 
Protection he made uſe of. We hope our Evidence will ſatisfy your 
Lordſhip and the Jury, that ſome of the Witneſſes againſt him were miſ- 
taken; and ours wilt ſhew, that he withdrew from the Fire as ſoon as 
poſſibly he could; and we ſhall cal} fome other Witneſſes to ſhew that he 
is a Man of another Character, than to be guilty of ſuch an Offence. 
The Gentlemen of the other Side ſaid, he was doubly obliged to bear Al- 
legiance to Her Majeſty ; we own it, that he was Her Waterman; that he 
always behaved” himſelf dutifully towards Her Majeſty ; that on other 
Occaſions he has expreſs'd his Abhorrence of any thin of this Nature. 
My Lord, if he is of a good Character, zealous for the Se and 
has always expreſs'd himſelf ſo, no Man, that is of that Character, can 
be Guilty of ſuch a Crime, than which there can be none greater, to raiſe 
War againſt Her Majeſty in the Bowels of the Kingdom; and the Great- 
neſs of the Charge is that which, we hope, will make your Lordſhip 
and the Jury require the more exact Proof. We will call our Witneſſes 
to make out our Caſe, and then ſubmit it to your Lordſhip and the Jury. 


FI. Then Thomas Allen was ſworn, 
Mr. Ihittaker. Do you know Mr. Dammaree ? 
T. Allen. Yes. | | 
Mr. Whittaker, Was he with you the Firſt of March laſt ? 
T. Allen. Yes. | 
Mr, Whittaker. At what Time? 
T. Allen. About Ten o'Clock. | : 
Mr. Whittaker. On what Occaſion was he with you ? 
T. Allen. To have a Prentice out of Chri/t's- Hoſpital. | 
Mr. Whittaker, Was it Ten in the Morning, or in the Evening f 
T. Allen. In the Morning. 
Mr. Whittaker. How long did you ſtay together ? 
T. Allen. Till about Twelve. N 
Mr. Whittaker. Where did you leave him ? 
T. Allen. At a Publick Houſe in Grey-Friars. ; 
Mr. Whittaker. Who did you leave him in Company with? 
T. Allen, There was one Wood, that went out of the Houſe with him: 
| Then Stephen Pink was ſworn. 
Mr. Whittaker. Do you know Dammaree 
S. Pink. Yes, 
Mr. Whittaker. Was you with him the Firſt of March laſt ? 
S. Pink. Yes; on Wedieſday, the Firſt of March laſt. 
Mr. Whittaker. About what Time of the Day did he come to you ? 
S. Pink. About Ten of the Clock in the Morning. 
Mr. Whittaker. How long did he continue with you? 
S. Pink. Till between Two and Three. 
Mr. Whittaker. W hat Buſineſs was he about ? 
S. Pint. He came to the Hoſpital, on Accoutit of taking a Boy to 
be his Apprentice, | 
Mr. Whittaker. What Time did you part with him? And where? 
S. Pink, I left him at the Cock at Amen-Corner, with Mr. Wood, be- 
tween Two and Three o'Clock, | 
Then S. Wood was ſworn. 
Mr. Whittaker, Was you in Company with Dammaree, on the Frſt of 
March laſt? 
Mood. IJ was in Company with him, from Nine in the Morning till 
paſt Ten at Night, 
Mr. Whittaker. How did you employ yourſelves all that while ? 
Mood. We went from Houſe to Houte ; we were drinking from one 
Friend's Houſe to another. 
Mr. Whittaker. What was the laſt Ale-houfe you was at with him ? 
Mood. It was at the Bell, in Water-Lane. 
Mr. Whittaker. What Time was it when you was there? 
Hood. It was a Quarter after Ten. 
Mr. Darnell. From the Time that Pink left you at Amen-Corner, was 
you in Company with him 'till a Quarter after Jen? 
Weed. Yes, I was. 
Mr. Darnell. Was he not out of your Company all that time? 
Mood. No. | 
Mr. Darnell. I ſuppoſe you was not idle all that while; Was you 
drinking ? | 
Wod Ves; we were drinking all that time. ; 
Mr. Whittaker. What News had you about a Fire ? | 
Mood. There was one John Light, a Poſtillion, came in, and faid, there 
was a great Fire, and all the Street was light. Mr. Dammaree ſtarts up, 
ſays he, I have a Gentlewoman in the Strand that is my Acquaintance, I 
muſt go and aſſiſt her. | 
Mr. Whittaker. Was there any Talk of the Fire being in the Strand ? 
Mood. Yes, in the Strand. 
Mr. Darnell. Who told you it was there ? 
Mood. It was John Light. 
Mr. Darnell. What did Dammaree do then ? 
Mood. He ſaid, he muſt aſſiſt the Gentlewoman. 
Mr. Darnell. What time did you come out of the Ale-houſe? 
Mood. It was not half an Hour after Ten. 
Mr. Darnell. Did you coms out of the Ale-houſe with him? 
Nod. Les. P | 
Mt. 
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Me. Au. Gem. There can be noth 
upon it. wo 


Damm. I deſite he may 


this Action of carrying out the Branch, and throwin 


he had a mind to have for his N 
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3 were many as active as he; but he was very 
M. Sol. Gen. Frey What Condition was he in; drunk or ſober? 
L e e boy ing in that ; no Weight ah be 110 
Mr Bel. Ger. There is nothing in it: If any 


is drunk, he müſt be hanged when he is Wha > 
p Yo aſked what Time of Night it was, 


7, Eatin, It was about half an Hour after Ten. 


s. Sol. Gen. Did you Tee any Soldier there ? 


J. Eaton. Ves, one that looked like a Soldier. 

Mr. Fal. Gen. What paſs'd between them! 

I. Eaton. He, and ſome others, forced the Soldier 

Mr. Sol. Gen. Did you ſee Dammaree with them that 
vif kie-Bat?”; os mnt ery ns 8 


to vl off his Hat. 
orced him to pull 


, 7, eo gs | il 3 | a 
. Sol. Gen. Did you Ray till he went away, or did you leave him 


there ? Ws | | g 
FJ. Eaton. I left him there. c e 
r. Thomſon. Did you hear him ay any thing to that Soldier ? 
Eaton. I heard him ſay, Pull off your Hat. a 
r. Darnell. You ſay you ſaw ſevetal Perſons bring out Materials: 


"1 


How many might there be! | 


F. Eaten. I can't tell; but there were a great many. 


Mr. Darnell. Did you ſee Dammaree bring any thing out? 


3 No. „ 
r. Darnell. Where was he 3 wp ; 
Eaton. I faw him firſt at the Fire, and I left him there. 


475 Att. Gen. My Lord, there was a Queſtion aſked by the Counſel 
for the Priſoner, which we did not then oppoſe ; but we muſt be in your 
Lordſhip's Judgment, whether it can have any Regard to the Merits of 
this Cauſe. For admitting he was drunk to that Degree they would have 
it, that is no excuſe of his Crime; I don't find they clear that Matter 
up: But if it be fo, it is no Excule for Felony or Treafon. The only 


Queftion is, Whether he was not alliſting in this Tumult! | 
L. C. J. It is almoſt neceſſary, that when a Man goes upon ſuch 

Actions, he ſhould be in Drink; and I don't know but a little more 

Drink might have carried him to St. James's, to have pulled that down. 


Mr. Att. Gen. My Lord, we have done with our Evidence for the 


een. | 
We Whittaker. May it pleaſe your Lordſhip, and Gentlemen of the 
Jury, I am of Counſel for the Deſendant: The Defendant ſtands accuſed 
of a very high Crime; it is Treaſon, and levying War againſt the Queen, 
under whoſe Government we art the r People in the World. And 
I agree with the Gentlemen that are of Counſel with her Majeſty, that a 
Proſecution of this Nature is very neceſſary, if theſe tumultuous Actions 


amount to levying War; and that no Tumults are to be borne, But the 


ueſtion is, What Share the Priſoner had in this Tumult? I agree theſe 
Poult are not to be endured in any Civil Society, nor will any body, 
I believe, ſay, that thoſe Methods are to be taken with, or any Injuries 
whatever to N uſed to, ! ne Diſſenters. The Law is their Protection as 
much as of any other Subjects of this Kingdom: Ill Ways of Force and 
Violence towards the Diſſenters are unjuſtifiable, and theſe Ways are 
abominable; and no ſuch vile and baſe Methods are to be uſed towards 
them. But that which we inſiſt on, is, that the Priſoner had no Share 
of Guilt in the Action, and if ſo, then there will be no Colour to ſay, 


that he is guilty of a Riot, much leſs of levying War. 


I beg leave juſt to ſtate what has been ſworn againſt him, and then apply 
myſelf to give it an Anſwer. The firſt Witneſs was only to prove that 
there was a Deſign, and that the Witneſs heard a Rumour among a great 
many People in the Temple, to pull down the Meeting-Houſe of Mr, 
Burgeſs ; but he did not ſee Dammaree there, nor is it proved that Mr. 
Dammaree was any ways privy thereto: And we ſhall ſhew that he was 


innocent of any ſuch Defign. The next Witneſs is Orre/: He ſpeaks 


directly to the Priſoner at the Bar ; but I would obſerve that he does not 
ſpeak to him till half an Hour after Ten, when he finds him in Lincoln's- 
Tun- Fields, at the Fire of the Materials of Mr. Burgeſt's Meeting-Houſe. 
Indeed he does ſpeak as to his having ſome Share in the Diſorders of 
the Mob; but we ſhall ſhew that he was not a voluntary Agent in that 
Matter, and if ſo, that will ſufficiently account for, and thereby we ſhall 
anſwer the Evidence given by him. The next is Collier: We will ſhew 
him to be under a grols Miſtake, and that it is impoſſible that what he 
ſwears can be true : He confines himſelf to about Nine o'Clock, when 
it into the Fire 
with ſuch a formal Proceſſion was. We ſhall ſhew where the Defendant 
was till half an Hour after Ten ; and that it is impoſſible for him to have 
the leaſt Hand in plundering or demoliſhing the Meeting-Houſe : And 
if that be anſwered, we think it will go a yu way towards clearing him 
of this Charge. The other Witneſſes only ſpeak to his being among the 
Rabble, halloving amongſt them: If we give an Account how the Pri- 
ſoner came to be there, and that he was under a Neceſſity to do as he did, 
and that it was a perfect Accident, we hope the Imputation of any Crime 
for his being an Actor in this Matter, eſpecially Treaſon, will not be 
laid to his Charge. , | 
The Priſoner's Caſe was this: On Medneſday Morning he had occaſion 
to apply to the Officers of the Blue-Coat- Hoſpital for a young Fellow that 
e was with the Beadles from 
Ten in the Morning till about Two o'Clock, and indeed he might have 
better employed his Time, for they were all that while at an Alehouſe 
drinking. After this, he falls into Company with one Mood, with whom 
be continued at another Alehouſe, till after Ten o'Clock at Night. As 
they were drinking, there came a Report that there was a Fire in the 
Strand. The Priſoner and the reſt of the Company were ſurprized, and 
got up; ſays che- Priſoner, There is a Lady J ſerve with Coals, that lives 
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in the S'rand, I mult v6 und take: care of her? He edies bur of In 


one kills 4 Man when he | 
1 And you obſerve by the Witneſſes 


| the tumultuous Perſons the Night before, but by mere Accident came in 


| Queen have ſworn, that the Priſoner was at the Fire in Lincoln 5. Inn Fitls;, 


7 Wl 


ſhort Time, and findi 


Power of theſe unruly People, and acted under ſuch Force, no one can 
| fay he was a Criminal. And there is no Pretence to ſay, that this Mey 
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Lane into Flat-Strert, and there he was flopped, and ftood and talked ſome 

ng there was no Fire in the Strand; he was going ſtrait 
home; he N the Strand was a trouble ſome Place to go thro 
then, and therefore choſe to go the Backway. His Companion, Mi, 
Mood, went with him; but he being in a better Condition than Dan 
maree, he got rid of the Mob. But we ſhall prove that the Priſoner W 
under a Force, and by ſome of the Mob dragged into the midſt of them; 
againſt the Priſoner, that they treated 
every Body as Spies that did not join with them; and when he was in the 


was over- night, or at any time before, in any Deſign, or was acting with 


among them at Night, on the firſt of March. If be did miſbehave him 
ſelf there, yet we hope the Court and the Jury will be of Opinion that 1 
he was not a criminal Actor in that Caſe. — 2 Ef 
If the Defendant ſhould be ſo unfortunate to be looked upon as 4 erimi. 

nal Actor, yet we hope the Fact will not amount to more than a Riot, and 
not to levying War, nor be High-Treaſon. I ſhall not take up yout 
Lordſhip's Time at preſent in ſpeaking to that Point, till we have called 
our Witneſſes, when we ſee how the Matter then ſtands. If any Gui 
ſhould appear againſt him, or the Fact be doubtful whether he was 4 
willing Agent in theſe Irregularities or no, the Queſtion will then be 

roper, Whether it amounts to levying War, or not? We will call out 
Wienclles, and hope that that Point ſhall be reſerved to us. 2 
Mr. Darnell. My Lord, I beg a few Words on the ſame Side: As this 
Indictment charges the Priſoner with levying War, there muſt be a Provf 
of ſuch. Facts as do amount to a levying of War. The Witneſſes for the 


and that he there did halloo and throw up his Hat. I believe that muſt be 

agreed, for my Inſtructions are that he did ſo, and our Witneſſes will all 

ſay as much. But if that were all, then the Witneſſes againſt the Priſonet 

muſt be equally Guilty: For the Chief of them, Orrel, ſays, he wa, ' 
forced to pull off his Hat, and it was known to be the Practice of the Mob 

that Night, to make all that paſſed by pay Obedience, as they called it, 
to Dr. Sacheverel, and High Church. But, My Lord, that which 1 
humbly offer on behalf of the Priſoner, is, that unleſs he were in the 
Inrehtlen of pulling down the Meeting-Houſes in general; and did ſome- 
thing in Execution of that general Intention, it will not be a levying of 
War againſt her Majeſty. My Lord, it is obſerved that this Man was 
at the F ire in his Coat and Badge, and we think a great deal may be in- 
ferred from his Habit, tha:'#:e was not in ſo evil an 2 as levying 
War againſt Her Majeſty, whoſe Servant he was fo remarkably dif: 
tinguiſhed to be; but a Man who had ſuch a vile Deſign to execute, 
would dreſs himſelf in ſuch a manner as would beſt conceal him: There: 
fore we think his being preſent at the Fire, and hallooing, and the reſ- 
of the Evidence againſt him, is not enough to prove him in that general 
Intention, and the Execution of it. | 

The Gentlemen of the other Side thought it neceſſary to give fotn? 
Evidence of a Deſign to pull down the Meeting-Houſes in general; and 
for that purpoſe proved that a great Number of People were got togethet 
the Night before in the Temple-Malls, where there was a Diſcourſe by ſome 
of them, that they would pull down Mr. Burgeſs's Meeting-Houſez but 
who thoſe People were, I don't hear, nor do they by any Means bring that 
home to the Priſoner. And it is impoſſible for us to give an Anſwer to 
that Evidence, for to ſay the Mob ſaid ſo, is to ſay that Nobody ſaid fo; 
and no Witneſſes can be falſified on ſuch an Evidence, for who that Mob 
were is not explained. And, my Lord, if there were no Intention, of 
no general Intention to pull down Meeting-Houſes, we apprehend ther: 
can be no levying of War: If the Fact were ſudden and accidental, vt 
only intended againſt a particular Meeting-Houſe, we muſt ſubmit that 
to your Lordſhip, whether if he were Guilty of that Fact, it would 
amount to High-Treaſon? We think all the Caſes go on this Found 
tion, that there muſt be an Intention to commit ſuch like Offence in ge- 
neral; and an Intention to commit it to the particular Injury of a Perlen 
or Place, will not be ſufficient, The Witneſſes againſt the Priſoner ſay, 
there was an Intention, or Diſcourſe of going to Mr. Burgeſi's Meeting: 
Houſe, and no Talk of any other; but when they were there, then they 
went to a ſecond, and on to a third: But the original Intent by the Mob, 
doth not appear to be more than to go to Mr. B:urge/s's Meeting-Houſt 
and to pull that down, and therefore is not a levying of War. 

The Caſe in Print, in the ſecond Anderſon, 66. where the People in 
Oxfordfhire conſpire to aſſenible together, and move others to join them, 
and to pull down Incloſures, was attended with this Circumſtance, that 
it was a general Intent; and when they were got together themſelves 
they perſuaded others to join with them; they conſpired to go to ſeveri 
Gentlemen's Houſes, * to take Arms and Horſes, and to kill fever 
Gentlemen, and then to come to London; and their Intent was genetal 
not to pull down any particular Incloſure, but all of them, for che Er. 
largement of Highways and Commons, and fo to reform that which th: 
Law ought to do. „„ 

So in the ſame Book, in the Caſe of the Apprentices of London, 2 4» 
derſon, 4, 5. For reducing the Price of Victuals in general, they agreed u 
break open the Priſons, to releaſe ſome of their Companions, and to x! 
to the Lord-Mayor's Houſe, and to kill him, and burn his Houſe, and 
then to break open two other Houſes near the Tower, where there wen 
Arms for three hundred Perſons : Then to diſperſe Libels, and to per 
ſuade other People to join with them. , 

There is a later Caſe in my Lord Chief Juſtice Keyling's Reports, which 
was the Intention of pulling down Bawdy-Houles; there they tos 
upon themſelves Regal Authority, and would not take the Courſe tit 
Law preſcribed ; but, my Lord, thoſe Caſes are attended with mas 
worſe Circumſtances than this is, for there they afſembled with Arms; 


there they had one they called Captain to lead them, with his Sworl 
| draw 
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Dd Hand, 
— Colours, and in a military | ay they marched, and did pull 
dawn ſeveral Houſes, which they called Bawdy-Houſes : That Caſe is 


in my Lord Key/ing's Reports, fol. 70, and was adjudged levying 
— Bufineſs of the Queen, and the 


ar, becauſe the Intent was 
Ives to do that which is 

of the Kingdom only to do. But, my Lord, in that Caſe; there 
are-two: Perſons who ſeem to have as great a Charge of Guilt upon them 
a the Priſoner at the Bar, and were diſchar d from thoſe Indictments 
for levying War, by the Opinion of all the een One of them was 
found do be at the Meeting where the Difcourſe was of pulling down theſe 
Bawdy-Houſes, that is Milliam Green, that he went along with them, 
caſting up his Cap, and halloving with a Staff in his Hand; bur becauſe 
there Was not any particular Act of Force found to be committed by him, 
de was diſcharged. Another, one Hedell, was found among the Mob, and 
when the Guards came to diſperſe them, and he was purſued by one of 
the King's Soldiexs, he called out to his Fellows to Face-about, and not 
to leave him. This we think is at leaſt as ſtrong an Evidence againſt 
them: as has been given againft the Priſoner at the Bar, and yet they were 
both GEE by the Opinion of all the Judges. | | 
T. G. J. That was not becauſe of a Defect in the Evidence, but the 
Imperfection of the Verdict. The Jury did not in their Verdict expreſsly 
find that tbey were aiding and affiſting, and therefore the Court could not 
ſupply the Defect in the finding of the Suk: 
My. Darnell. The Caſe in my Lord Keyling is thus: “ The Jury find 
that a great Number of Perſons, to the Number mentioned in the In- 
«6. diftment, armed as in the Indictment, did meet together in Clertentbe l- 
Green, in the County of | Middleſex, on Pretence of breaking open 
„ Priſons, and releaſing Priſoners; that one of them, who had a Half- 
Pike in his Hand, owned himfelf to be their Captain: That they came fo 
« aſſembled together, to a Place there called the New-Pr:/on, being a pub- 
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they came to ſearch for Priſoners, and break open the Priſon Doors, 
« and let out four Priſoners, two whereof were committed thither for 
« Felony, anch two for other Offences ; and that they being charged to 
„ depart, replied, They had been Servants long, but now they would be 
« Maſters; that ſome being taken, they cried, One die, and all die: 
«© Fha#t Zatitmer was amongſt them, and active in breaking of the Priſon, 
«.and was with the reſt in the Priſon after it was broke open. And that 
* Bedell was there, and being purſued by one of the King's Soldiers, 


4 him.“ 

My Lord, where a Fact is found, which Fact is an aiding and aſſiſting, 
we think it cannot be a Defect in the finding of the Verdict, that he did 
not aid and aſſiſt. The Facts they found, were only Inſtances of aiding 


as fully poſſeſſed of them as they are now upon this Evidence. 

, My Lord, as to the Fact, we think we have a very good Caſe of it. 
We have Proof, every Hour of the Day of the firſt of March, where the 
Priſoner was, from Morning "till Night. That he was not at the Con- 
ſult, the Night before, with the Mob, I think, is not pretended on the 
other Side, On the Day in the Inditment, we ſhall ſhew he was, from 


we have here, until about Ten at Night, or later: That at that Hour, 
he was at an Ale-houfe in Water-Lane, in Fleet-Street, where a Gentle- 
man's Servant came in, and told the Company there was a Fire ; the 
Priſoner ſtarted up, and thought it had been in the Houſe, but finding it 
was not, he went into the Street; there it was reported, that Mr. Burgeſs's 
Meeting-Houſe was pull'd down, and burnt. In about an Hour after 
that, he came along Fleet-Street, and at Hercules-Pillars- Alley, near the 
Temple, there was a Sempftreſs ſtanding at her Door, with whom the Pri- 
ſoner ftay'd talking ſome Time, and whilſt they were together, ſeveral 
People came by, and ſaid, that Burgeſi's Meeting-Houſe was quite down, 
and burnt: From thence he went up Chancery-Lane, and through Lincoln's- 
fnn- Fields, to ſee what was the Matter, and found, as it was reported, that 
it was all burnt. The Mob that were then about the Fire, Jaid hold of 
him, and uſed him as they did all other People that came by, and made 
him pull off his Hat, and halloo, High-Church and Sacheverel ; if not, 
they muſt have a knock on the Pate. When they found he was much in 
drink, they puſh'd him about, and ſaid, He ſhou}d be their Captain ; and 
then they halloo'd, and ſaluted him Captain; but nothing of this came 
from himſelf, but they gathered about him, and there their Captain was 
in the middle, more like to ſuffer, than command. My Lord, the Evi- 
dence againſt him don't pretend to charge him to be in Drury-Lane, only 
that he went that way with them. Now, as to the Intention, which they 
would ſuppoſe the Prifoner had, of pulling down all the Meeting-Houſes, 
I ſay, my Lord, a Man would not, from being a Captain, and from ſo 
reat a Zeal to the Cauſe, deſert his Companions, even in the firſt In- 
tance in which he could ſerve them : For I ſubmit it, Whether there is 
any Evidence that he was in, or at any one of the Meeting-Houſes, after 
the Fire in Lincelr's-Inn-Fields ? And if he was ſo forward, as the Wit- | 
nefles ſeem to charge him to have been, ſurely he would have gone to 
Drury- Lane, at leaff, and done ſome Act of his Authority, but that is not 
proved. And, my Lord, of our Side, we ſhall prove, that he did not go 
to Drury- Lane, but that, at Twelve o' Clock, he was in Bed, at his own 
Houſe in Lambeth; fo that there will be no Time to ſuppoſe him Guilty 
of doing any thing after his entering upon his Office, but only that he 
went off as fen as he could. 

There was one of the Witneſſes, my Lord, that ſaid, he was in Lin- 
celn's-Inn - Fields about Eight or Nine o Clock, and ſaw the Priſoner there; 
now we ſhall ſhew, that till half an Hour after Ten he was engaged in 
Company, in Water-Lane : But there is a Circumſtance in our Evidence, 
which, we think, may reconcile that; for we can prove, that at Dr. Bur- 
&ſs's Meeting-Houſe there was a Waterman, in his Livery and Badge, 
who was buſy in pulling down, and carrying away the Materials, but the 
Priſoner cannot be ſuppoſed to be the ſame, for that Perſon wore his own 
Hair, and the Priſoner has worn a BY many Years; and, my Lord, if 
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things on Staves, which they called 


| 


& lick Priſon of the Coſy of Middleſex, and then and there ſaid, That | 


called out to the reſt of the Company to Face-about, and not to leave | 


and afliſting, and if theſe Inſtances will be ſufficient, then the Court were | 


Eight or Nine in the Morning, in the Company of ſeveral Perſons, that | 


| mon Buſineſs, to work upon one of the Queen 


ar 
W 


9 Annz, (236) 
that will take it on their Oaths, that it was not Dammards; if fo, then 
the Witneſs that proves him to bring out the Branch, we hope, will be 
reconciled by this, that there was another Man in the ſame Habit. It is 
an eaſy thing for a Boy, in a Crowd, to make ſuch a Miſtake ; for that 
was the Reaſon why he knew it to be Dammaree, becaufe he had his Was 
terrhan's Coat and 3 on: That Man is not found out, but we hope 
we ſhall not ſtand in his Place. 
My Lord, another Circumſtance we have of the Innocence of the Pri- 
ſoner, is, that the next Morning, when he got up, he went to his com- 
$ Barges, and there, 1 think, 
he was, when the Meſſenger came to take him; he was not under the leaſt 
Apprehenfion, that he had done any thing that would make him Guilty 
of a Crime, eſpecially ſo great a one as this he is charged with ; if he had, 
he would have taken ſome Care of himſelf; but his Innocence was all the 
Protection he made uſe of. We hope our Evidence will ſatisfy your 
Lordſhip and the Jury, that ſome of the Witneſſes againſt him were miſ- 
taken; and ours wilt ſhew, that he withdrew from the Fire as ſoon as 
55 he could; and we ſhall cal} fome other Witneſſes to ſhew that he 
is a Man of another Character, than to be guilty of ſuch an Offence. 
The Gentlemen of the other Side ſaid, he was doubly obliged to bear Al- 
legiance to Her Majeſty ; we own it, that he was Her Waterman; that he 
always behaved” himſelf dutifully towards Her Majeſty ; that on other 
Occaſions he has expreſs'd his Abhorrence of any din of this Nature. 
My Lord, if he is of a good Character, zealous for the e beg and 
has always expreſs'd himſelf ſo, no Man, that is of that Character, can 
be Guilty of ſuch a Crime, than which there can be none greater, to raiſe 
War again Her 1 in the Bowels of the Kingdom; and the Great- 
neſs of the Charge is that which, we hope, will make your Lordſhip 
and the Jury require the more exact Proof. We will call our Witneſſes 
to make out our Caſe, and then ſubmit it to your Lordſhip and the Jury. 


2 Then Thomas Allen was ſworn, 

Mr. Whittaker. Do you know Mr. Dammaree ? 
T. Allen. Yes. 
Mr. Whittaker. Was he with you the Firſt of March laſt ? 
T. Allen. Yes. | 
Mr. Whittaker. At what Time? 
T. Allen. About Ten o'Clock. : 
Mr. Whittaker. On what Occafion was he with you ? 
T. Allen. To have a Prentice out of Chri/s- Hoſpital. 
Mr. Whittaker, Was it Ten in the Morning, or in the 
T. Allen. In the Morning. 
Mr. Whittaker. How long did you ſtay together? 
T. Allen. Till about Twelve: 
Mr. Whittaker. Where did you leave him ? 
T. Allen. At a Publick Houſe in Grey-Friars. | 
Mr. Whittaker. Who did you leave him in Company with ? 
T. Allen. There was one Wood, that went out of the Houſe with him: 

| | Then Stephen Pink was ſworn, 
Mr. Whittaker. Do you know Dammaree 
S. Pink, Yew 


Mr. Whittaker. Was you with him the Firſt of Marth laſt ? 

S. Pin. Yes; on 22 the Firſt of March laſt. 

Mr. Whittaker, About what Time of the Day did he come to 

S. Pink. About Ten of the Clock in the Morning. 

Mr. Whittaker. How long did he continue with you? 

S. Pink. Till between Ts and Three. 

Mr. Whittaker. What Buſineſs was he about ? | 

S. Pint. He came to the Hoſpital, on Accoutit of taking a Boy to 
be his Apprentice, | 

Mr. Whittaker. What Time did you part with him? And where? 

S. Pink. I left him at the Cock at Amen-Corner, with Mr. Mood, be- 
tween Two and Three o' Clock. | 

Then S. Wood was ſworn. 

Mr. Whittaker, Was you in Company with Dammaree, on the Frſt of 
March laſt ? | 

Mood. I was in Company with him, from Nine in the Morning till 
paſt Ten at Night. 

Mr. Whittaker. How did you employ yourſelves all that while? 

Mood. We went from Houſe to Houfe ; we were drinking from one 
Friend's Houſe to another. | 

Mr. Whittaker. What was the laſt Ale-houfe you was at with him ? 

Mood. It was at the Bell, in Water-Lane. | 

Mr. Whittaker. What Time was it when you was there ? 

Hood. It was a Quarter after Ten. | 

Mr. Darnell. From the Time that Pin“ left you at Amen-Corner, was 
you in Company with him 'till a Quarter after Jen? | 

Mood. Yes, I was. 

Mr. Darnell. Was he not out of your Company all that time? 

Mood. No. 

Mr. Darnell. I ſuppoſe you was not idle all that while; Was you 
drinking ? 

Mood. Ves; we were drinking all that time. 

Mr. Whittaker, What News had you about a Fire? 

Mood. There was one John Light, a Poſtillion, came in, and faid, there 
was a great Fire, and all the Street was light. Mr. Dammaree ſtarts up, 
ſays he, I have a Gentlewoman in the Strand that is my Acquaintance, I 
muſt go and aſſiſt her. | 

Mr. Whittaker. Was there any Talk of the Fire being in the Strand ? 

Mood. Yes, in the Strand. 5 
Mr. Darnell. Who told you it was there? 

Mood. It was John Light. 

Mr. Darnell. What did Dammaree do then ? 

Word. He ſaid, he muſt aſſiſt the Gentlewoman. 

Mr. Darnell. What time did you come out of the Ale-houſe ? 

Mood. It was not half an Hour after Ten. 

Mr. Darnell. Did you come out of the Ale-houſe with him? 

Mood. Yes, q 


Evening 7 


you ? 


wy Inſtructions are true, we have Perſons that knew the Priſoner before, | 
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to the Gentlewoman, and the Crowd forced: him up Sheer-Z,ane, into 

inn — ; 8 * NN „they ſaid, Damn ye, 

ou are the Queen's Waterman, you go with us. . 

. Mr. Whittaker. Give an Account of what paſſed when he was there. 
Mood. I ſaw him ſtand againſt the dead Wall, and they 


9 


with us, or we will tear you in Piece. 
Mr. Miuater. Did he go willingly? Or what did he ſay ? ? 
od. He ſaid, God bleſs the 
ou would have me, don't knock me on the Head. 
Mr. #hittaker. Whereabout was this 
Mood. It was, I think, juſt by the Street they call Due ret. 
Mr. Att, Gen. You ſay you was with him all this while, and came along 
N with him, and at Duke-ſtreet, you ſay 


Mood. At Duke-fireet, I think they call it, as you go to Turn-Stile, juſt | 


at the Wicket, as you go through Lincoln -im 
"Mr. A. Gem, Where did they lay hold of mp: 
Mad. Juſt at Lintoln's- Inn-Gate. 
Ar , Att. Gen, 
Temple- Bar? 
ood, We were 
Ar. Ait. Gen. 
In- Fields the Way to the Strand? | ak 
| 2 The Multitude of People forced him from Fleet-Street up Sheer- 
ne. . „ e 
Ar. Ait. Gen. Where did you meet them at firſt ? | 2 362 
Mood. He was going through Temple-Bar to the Strand, and they ſaid, 
Here is the Fire; ſo we turned up the Lane; There was no paſling thro' 
to the Strand, there was ſuch a Crowd, | 


: 


ing to the Gentlewoman's Houle. 
by, 1 


Mr. Att. Gen. But you found no Crowd afterwards, I ſuppoſe. Was 


the Preſs ſo great at Templi-Bar that you was forced up Sheer-Lane ? 
N bod. Yes. 0 ; 
Mr. Att. Gen. You did not touch the Ground all the while, did you ? 
Hood. I ſaw them force him all the Time. 3 | | 
Mr. Ait. Gen. Did they force you too: 
Mood. No, I went along.” 


Mr. Att. Gen. Was you forced up from Temple» Bar to Lincoln's-Inn-Gate ? 


od. Forced? No, Sir, | 


Mr. Ait. Gen. Why, he is as big a Man as you, how came they to 


force him, and not you ? 


Mood. He was taken hold of by the Mob in Duke-Street. | 


Mr. Ait. Gen. Now you ſay, the firſt Time he was touched by them 
was at Duke-Street; can you ſay you was forced from Temple-Bar to Lin- 


oln's-Inn- Fields? | 
Mod. Yes, we were forced by Violence. 
Mr. Att. Gen. Was you forced for one ? | | 
Mood. Yes, we were forced among the Crowd of People. 
_— CM Tracy. You ſay you was-carried in the Crowd from Temple- 
Bar ; How far was you carried ? 
Mood. To Duke-Street. 
Mr. Juſtice Tracy. Where is Duke-Street f | 
Weed. It is behind Lincoln's-Inn; you go through a little Wicket; it is 
where the Shopkeepers are. 
Mr. Sol. Gen. Where is this which you call Duke-Street ? 
Mood. I am not well acquainted with the Streets. | 
Mr. Sol. Gen. How came you then to call it Duke-Street ? 
Mood. They tell me it is called fo: It is a narrow Street, juſt behind 
' Lincoln's-Im. When you come through the Wicket, you muſt turn 
of the Right Hand to go to Turn-Stile, | 
L. C. J. You ſay you went to Temple-Bar to go into the Strand, and 


then you met ſo great a Preſs, that you could not go through, Where 


did you go then? 
15 Wed. I went up Sheer-Lane. 
IL. C. J. Did the Crowd force you up?: Mod. Yes, 
L. C. J. Did all that Crowd that you met at Temple-Bar go up Sheer- 
Lane? f | 
Mood. Some went one Way, and ſome another, 
I. C. J. Which Side of Flzet-Street was you when you went to Tem- 
le- Bar? 5 
Mood. On the Side next the Temple. : 2 
I. C. J. Then how came you to croſs the Street, when there was ſuch 
a Crowd you could not get along ? 

Mood. They forced us along. WY | 

L. C. J. I aſk you, if there was ſuch a Crowd, that you could not get 
through, How could you get croſs the Street to Sheer-Lane ? 

oed. They all went that way. 

IL. C. J. Then you ſay, that all that Crowd that filled up the Street, 
ſo as to hinder your paſſing into the Strand, were all received into Sheer- 
Lane : Wie you was got up into Sheer-Lane, where did the Crowd carry 

ou then! 

Mood. Into Lincelu's-Inn. 

I. C. J. When you was in the Square, Where did you go then? Did 
he Crowd carry you through the Wicket ? 

Mood. They forced as hard as ever they could force. | 

L. C. I. J hen you ſay, when you was in the open Square, you could 
not avoid being carried by the Crowd through the Wicket. Conſider 


what you ſay, you are on your Oath. How could you, when you was in 


the Square, be forced by the Crowd through the Wicket? In the next 
Place, Where did you get out from the Crowd, when you was got thro” 
the Wicket? How did you get from the Crowd ? 

Wood. I came down Lincoln's-Inn, into Sheer-Lane ; there is a way that 
goes backwards, behind the Houſes : I went away, and left them all, 

L. C. F. When you left them, where was Dammaree ? 

Mood. They forced him to the Fire 

L. C. J. Where did they lay hold of him? 

Hood. It was at the dead Wall at Duke- Street. 

L. C. J. Is that between the Wicket and the Fields? 

od. Yes, it is oppoſite to the Wicket. fn. 

L. C. J. laſk, Was it between the Wicket and the Fields? 

Need. Yes, it was. | | 

L. C. F. 1 thought you had not gone at all of the Right Hand towards 
he Fields, but that you turned down towards Sheer-Lane, 


* 


4 took hold of | 
him, and ſaid, Damn ye, you are the Queen's Waterman, you ſhall go | 


But I thought he had been pulled by the Mob at | 


thought ſhe lived in the Strand ; Was Lincoln's- 


if you; were. at the, Backſide of Li 


1 


| 


, 
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ueen, Gentlemen, I'll do any Thing 5 


ö 


dead Wall ? Pray tell us where, and in what Manner you got from che 


8 
I 


| -l, and did not go =D 
F _ {os _ 1 25 other 71 the Way to Sheer-Lane? ee 
Mr. Sol. Gen. How could you get into  Chancery-Lane, without goi 
by Sheer Lane, or into Holborn ? on W: ĩͤ "paths 
Mood. I went the Backway. © SONY Q 
Mr. Sol. Gen, Then tell us which Way did you go. 
Wed. I turned on the Left-hand.  -. — 
Mr. Sol. Gen. Where was you ſtanding when you turned ? 
_ Mr. Sol. Gen. Did you go no further? vod. No, no further. 
Ar. Sol. Gen. Then how could you ſee the Mob lay hold of him at the 


Mob to go Home??? 


| 
: 


* 


Hours, be able to tell to a Quarter of an Hour w 
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Hed. I came down into Fleet Street. 
Mr. Sol. Gen. Where did you come into Fleet-Street ? | 
1 
. „Gen. IC | : | | 3 Next 
the Bar, or the other? my „ * | a 
FA I mean woes 2 ge. 7 2 52 
I. C. F. At that Time might not Dammeree a have ; 
into Gd, Lane, or whine you would? ++ 5 « +l 
Mood. No, they took hold of him. . | 5 
L. C. J. If they ſeized him in that place, whither did they take him ? 
what did they do with him? 1 : 
Mood. They took hold of him, and pulled him, and hauled and force 
him by Violence. | | „ | 
| 5 C. J. Well, did you ſee him afterwards ? Did he not go along wich 
Ou 0 | : 8 ; ? . 
l Mood. No, when I ſaw they laid hold on him, I left him. 
L. C. J. Then you ſaw nothing of what paſſed in the Fields? 
Mood. No; nothing of that. FE | ; 
L. C. J. Now you have been telling us that it was a Quarter after Ten 
when you parted — the Bell, in Nater- Lans? How came you to be ſo 
exact as to the Time? How could you, that had been. drinking twelve 
What ſay you to it ?-No Anſwer. 9 2 „ 
1 11 2 r. Do you know the Names of the Streets about Lincols's. 
Mod. I know the Street again. | | 9 
L. C. J. He has deſcribed the Streets ſufficiently ; no Advantage muſt 
be taken of his miſtaking the Name. Lt 
8 Baron. You ſpeak of ſome that took hold of him ; whereabout was 
Mood. At Dule-Street, behind Lincoln's-Inn Wicket. 1 
L. C. Baron. You ſaid, as ſoon as they laid Hands on him, you leſt 
him: Was it fo or not? od. Yes. | 
L. C. Baron. Then you ſay no more; 1 ſaw no more what was done 


by him, or with him, after that. — Ve Anſwer. 


| 


| | Then Fucard was fworn. - 
Mr. Whittaker. Did you ſee Mr. Dammaree on the firſt of March laſt ? 
Fucard, I keep the Bell Alchouſe in Mater-Lane; he came to my Houſe 
about Two, and ſtaid there till half an Hour after Ten. 
Mr. Whittaker. Are you ſure of that ?--- Fucard. I am ſure of it. 
L. C. 7. Was he full of Drink then ?---Fucard. Yes, full of Drink. 
Mr. Darnell. Do you remember that any gave an Account of a Fire in 
the Strand? | 
Fucard. I know nothing of that. | 
Mr. Darnell. Do you know on what Occaſion he went away! 
es _ on no Occaſion that I _ of, Lay in rink: 
r. Darnell. Did you hear any Thing of a Fire !--- Fucard, Nothing. 
Mr. Att. Gen. Where do 9 N * 
Funcard. At the Bell, in NM ater-Lane. ; 
Mr. Ait. Gen. What Countryman are you ?---Fucard. A German, 
Ar. Att. Gen. Did you take any Account when he went away! 
Fucard. Yes, about half an Hour after Ten. 
Ar. Att. Gen. How came you to take ſo particular Notice of the Time? 
Fucard. I can't tell how it came. | 
Ar. Sol. Gen. Did Nobody come in and tell of a Fire ? 
Fucard. J heard nothing of it. 
Then Charles Biſhop was * 
Mr. Whittaker. Was you with Dammaree the firſt of March laſt ? 
C. Biſhop. Yes. TW” 
Mr. JJ hittaker. How long did you ſtay with him? 
C. Biſhop. Till half an * after Ten. 4 
Mr. Whittaker. Did any body bring any Account of a Fire ? 
C. ** Ves, our Poſtillion. ä 
Mr. #hittaker. What was done then? 
C. Biſhop. We ſtaid an Hour after that. 
Mr. Darnell. When was it that they brought the News of the Fire? 
C. Biſhop. It was half an Hour after Eight, or Nine. 
Mr. Darnell. Pray give an Account what paſſed after ? 
C. Biſhop. We had a Pound of Sauſages, and ſmoaked a Pipe. 
— al ittaker. When he went away, on what Occaſion did he ſay ht 
wou E- 
C. Bibs . He ſaid nothing of the Fire, but parted from me, and was 
much in Drink. | 
Mr. Darnell. How long did he ſtay after the Talk of the Fire? 
C. Biſhop. About an Hour. | | 
Mr. Darnell. Did you leave him there, or did he leave you ? 
C. Biſhop. He left me; I ſtaid a while after, and I ſaw him afterwards 
in Fleet-Street talking with a Woman. 
Mr. Darnell. Whereabout was that? 
C. Biſhop. Juſt by the Green- Dragon Tavern. 
Mr. Darnell. Did you ſpeak with them there ? 
C. Biſbop. No; he was ſo much in Drink, that I did not care to ſpeak 
with him. | 
Mr. Juſtice Tracy. Was Wood with him then? 
C. Biſbop. No; I did not fee him. 
L. C. J. Did Weed go with him from you? 
C. Biſbep. Ves. | 
4 | 4. G 7. 
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_ —— inthe Strand that he muſt take Care of 

C. Bibep. No; I do not remember it. | NE PIETY 
r. Darnell. Dur Intent in calling this Witneſs, is to ſhew that he was 

that Houſe till half an Hour after Ten. bee 

L. C. J. He fays, the News was brought at half an Hour after Eight 

br Nine, and that they parted half an Hour after Ten; and when he is 
ed how long they ſtaid after the News, be (aye, about an Hour, 

L. C. Bar. How long did you fit after the News of the Fire? 

C. Biſhop: I can't exactly tell; but we ftaid *till half an Hour after Ten. 

L. C. Baron. When you ſaw him at the Tavern Door, was Mood with 

L. C. Baron. Pray, what time was it you ſaw him there! 

C. Biſhop, It was about three Quarters after Ten. 


. Then John Light was ſworn. —_ - 
Mr. Whittaker. Was you at the Bell Alehouſe the Firſt of Mar#h laſt, 


with Dammaree?---7, Light. Yes, I came in there. 

Mr. Whitaker. At what time of Night? 

J. Light. Between Eight and Nine o'Clock. 

115 Whittaker. What Account did you bring of a Fire? 
. Light. I brought in the News. 


Mr. I/hittaker. How long did you tarry with him after that? 14 
x Light. I did not tarry at all; I came in for a Pint of Drink, and 
went away. | 
Mr. Whittaker, Was you not in his Company after that? 
. Light. I came into the Houſe before they went away. 
ic Whittaker. What time of Night was it when you came 
cond time . J. Light. About Ten o'Clock; | 
Mr. IW/hittaker. How long did they ſtay after that ? 
J. Light. Till between Ten and Eleven. 


Then Ward was ſworn. 


— IVhittaker, Did you ſee Dammaree the Firſt of Marth, at Night ? 
ard. Ves. 

Mr. IVhittaker, What time of Night was it? 

I ard. Half an Hour after Ten, 

Mr. Whittaker, Where did you ſee him? 

ard. | left him at this Gentlewoman's Shop. 

Mr. Whittaker, Where docs ſhe live ?---IPard. In Flet- Street; 

Mr. Whittaker, In what Condition was he when you ſaw him there ? 

Ward He was drunk, 

Mr. Whittaker, Did you ſee him do any thing indecent ? 

ard. Yes, he recled about, and aſked what is the matter? We told 
him there was a Diſturbance z ſays he, I hear there is a Fire. | 

Mr. Whittaker, What did he do after that ?--<-//ard. I left him there. 

Mr, Whittaker, Was any body with him? 

Mard. No, none but himſelf. 

Mr. Darnell. How long before had the Fire been ? | 

IWard. A long time; there were forty People had come and ſaid, that 
all the Inſide of the Meeting was burned, 

Mr. Darnell. How long before that? 

Ward, | believe it might be an Hour before; about Eight o'Clock : 1 
was going into the City, I ſaw a great many People, and they had the 
two e. that bore up the Top of the Pulpit : What is the Matter, ſaid 
|? Why, fay they, thoſe Men have the Bars that kept up the Top of 
Mr, Burgeſs's Pulpit; and I knew them to be thoſe Bars, for I have ſeen 
them often, 

Mr. Darnell. Where was it that you ſaw them? 

IVard. It was at St. Bride's Church. N 

Mr. Darnell. You ſay the Fire had been an Hour before you ſaw him 
in Fleet-Street ? 

Ward. Ves. ö 

L. C. Baron. Who told you they were the Bars ? 

Hard. The People that flock'd after them. 


Then Mrs. Giles was fworn, 


Mr. I}-hittaker. Do you remember the Night that this Diſturbance was, 
that you ſaw Mr. Dammaree ?---Mrs. Giles. I ſaw him, I believe, about 
a Quarter after Jen; he ſtood and talked with me. 

Mr. J/hittaker, How long did he ſtay ? 

Mrs. Giles, Above a Quarter of an Hour. 

Mr. J/hittaker. How do you know it was that time? . 

Mrs. Giles. After he was gone, I did but lock up my Doors, and go 
up Stairs, and it ruck Eleven. 

Mr. Mittater. What Condition was he in ?---Mrs. Giles. Very drunk. 

Mr. I hittater. How long had the Fire been before that? 

Mrs. Giles. A long time, ſome Hours: The People that went along, 
ſaid, they had burnt the Inſide of the Meeting. About Eight o'Clock 
they were burning it, and about Ten o'Clock they ſaid it was all burnt. 

Mr. Juſt. Tray. Did you hear him talk of any Fire at a Friend's 
Houſe in the Strand? 

Mrs. Giles. He faid nothing of that, but aſked me if there was not a 
Fire: I ſaid there was a Fire in Linceln's- Inn- Fields. 

Mr. Scl. Gen. Was any body with him? 

Mrs. Giles. Nobody but himſelf. 

Mr. Att. Gen. Was you acquainted with him ? 

Mrs. Giles. I never ſaw him before, that I know. 

Ar. Att. Gen. Then you was an utter Stranger to him? How came he 
to be talking with you ?---Mrs. Giles. I was ſtanding at the Door with 
iome others, and he came to us. 

Ar. Att. Gen. Did he come to you on any Buſineſs ? 

Mrs. Giles, He came as he was walking along, and aſked me, What 
was the matter? 

Mr. Att. Gen. Had not you been aſked that Queſtion by a great many 
tetote?—-Mrs. Giles. By a great many. 

Vr. Ait. Gen. Do you remember who aſked you the Queſtion before 
him ?--- Mrs. Giles. No. 


c! others that aſked the fame Queſtion ? 
Vox. VIII. 


e High-Treafon, © 


remember-that when the Newb/was brought, he ſaid | 


itt the ſe- | 
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Ar. Ati. Gen. Then how came you to take more Notice of him than 
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Mrs. Giles. Becauſe he ſtood a great While, and talked, and had the 
Queen's Coat on: He was very fuddled, and ſtood and talked with me, 
and that made me take notice of him. | | 


n 


Mr. Ait. Gen. How came you to be ſubpaena'd 5 ö 


Mrs. Giles, Becauſe I had ſaid to ſeveral Gentlewomen, that there was 
ſuch an one taken up.; they ſaid he was pulling down the Meeting- 
Houle : I ſaid it was {mpoſible; for that he was with me at that time, 
and came from the City-wards, and that made me inquire into it. | 

Mr. Att. Gen. Then you was ſent to him, was you? 

Mrs. Gils. No; I did not go, but a Gentlewoman in Arundel-Street, 
one Mrs, Pinkney did : I know nothing of him : But becauſe I thought he 
could not be the Man, I was willing to clear him if I could,  * * 

Mr. I#hittaker. How long have you lived where you now do? 

Mrs. Giles. I have lived there twenty Years. | | 

Mr. Sol. Gen. What did you talk about? He could not be a Quarter of 
an Hour aſking that Queſtion, - WY 5 

Mrs. Giles. No; but a great many came by, and aſked, Who are you 
for? and what are you? And he ſaid, You may ſee who 1 am for; I am 
for the Queen. . 

Mr. Sol. Gen, Then he did not talk with you ſo long ? | 

_ Giles. I was at the Door all the time, and he talked with me and 
others. | 

Damm. I deſire to aſk her, whether I ſaid any thing of a Nurſe-Child ? 

Mrs. Giles. He ſaid he had nurſed my Lord Mayor's Children, 

Mr. Att. Gen. What elſe did you talk of? | 

Mrs. Giles. I adviſed him to go home; and I turn'd about and went in, 
and he ſaid, Good Night, Miſtreſs. | | 

L. C. haron. Did he talk ſenſibly ? 

Mrs. Giles. He talked as if he was drunk, | 5 a 

L. C. Baron. He gave an Account you ſay of nurſing Children: How 
came that? gs 

Mrs. Giles. I ſaid to him, I wiſhed my Lord Mayor would ſend out 
the Guards to quell the Mob: Says he, I nurſed his Children; that was 
the Occaſion of it. | 

Mr. Darnell. Did he ſay any thing of any other Nurſe-Children ? 

Mrs. Giles. Ves; he ſaid he nurſed Sir Richard Hoare's; Did you nurſe 


them, ſaid I ? Yes, ſays he, we did at home. 


Mr. Att. Gen. Are you ſure that is the Man ? 
Mrs. Giles, Ves; for | went to Newgate to ſec him, 
Mr. Thamſin. How came you to remember the Time ſo exactly? 
Mrs. Giles. Becauſe I had ftood at the Door fo long, and heard ſeveral 
go by, and ſay, *twas ſuch an Hour. | 
Mr. WWhittaker. How near do you live from St. Dun/tan's Clock? 
Mrs, Giles. Juſt over-againſt it, 
Mr. J/hutaker, We will now call ſome Witneſſes, to ſhew that he was 
under Force and Conſtraint, | 


Then Ir. Cummins was ſworn. 


Mr. Darnell. Do you remember that you ſaw Dammarte the Night that 
the Diſturbance was at the Meeting- Houle ? | by 
Cummins, My Lord, I don't know the Man; but 1 did ſee a Man with 
the Queen's Coat and Badge; I keep a Shop in Linceln's-{nn- Fields, and 
a Houſe in Turn/lile: I being robbed there ſome time before, I went be- 
tween the two Shops to ſee they did me no harm: I ſent my Servant to Bed, 
and going to ſee if he was there, I did not find him; but going back again 
by the Fire, the Mob cry'd; Huzza, Sacbeverel. I thinking of the Boy, 
did not mind to pull off my Hat, and they ſtruck mc over my Head, and 
then I was forced to halloo as they did. I met my Boy preſently, and 
ſent him to Bed: I went away immediately, and by the Fire I ſaw that 
Man, and ſome People had him by the Shoulders, and thruſt him about, 
ſome one way, and ſome another: Sometimes he was at a diſtance from 


| the Fire, and ſometimes very near it; but he ſeemed as if he could not ſtand. 


Mr. Darnell. What time of Night was this? 

Cumm. As near as I can gueſs, it was about Eleven o'Clock. 

Mr. Darnell. Did you ſee the Mob lay Hands on him? | 
Cumm. I ſaw them puſh him from Hand to Hand, and I could compare 


him to nothing but a Dog in a Ring, 4 toſſed him up and down; but 


I don't know the Man, but only by the Coat. 
Mr. Darnell. Do you take it the Mob made themſelves merry with him, 
or, that he aided them ? 

Cumm. I can't be a Judge of that Matter? 

Mr. Ait. Gen. What time did you ſhut up your Shop? 

Cumm. I ſhut it up, as near as I can guets, at Seven o'Clock, becauſe 
there was a great Mob: My next Neighbour would not keep open any 
longer; ſo we ſhut up our Shops. 

r. Att. Gen. Wnat time did you ſend your Servant to Bed? 

Cumm. I ſent him out about three (Quarters after Ten, or more, and I 
run down after him, 

Mr. Att. Gen. How long was it after you ſent him away, that you went 
to look after him ? | 

Cumm. I went preſently after him; I got to the Shop before him. 

Mr. Scl. Gen. Were not other People puſhed about beſides him? 

Cumm, I ſaw Nobody puſhed about but him that had the Queen's Cloth 
on; 1 did not ſtay, but made all the haſte I could away, 2 OY 


I. C. J. Are you ſure the Priſoner is the Man you ſpeak of? 


Cumm. No. N 

L. C. J. Do you believe it is he ?---Cumm, I can't tell; I can't take 
upon me to ſay, for it was a Man with the Queen's Cloth on. 

L. C. J. Whereabout did you ſee him? | 

Cumm. I was coming up the dead Wall under Lincaln's-Iun Garden to 
ſee for my Servant, and at the lower End, juſt by the Shops, there was a 
great Number of People made a Ring, like that where they play at Cud- 
gels: He was in the middle of them, and they thov'd him about from one 
to another: I met immediately with my Boy, and I took him a Box on 
the Ear. 4 

L. C. J. I only want to know the Place where you ſaw him. 

Cumm. In Lincoln's-Tnn-Fidds, within the Rails, under Linceln's- Inn 
Garden, towards Poriugal- R; I believe it might be ſeven or Eight 
Yards within the Rails, : 
| H b 
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Cloaths, bur! could not ſee the Colour ; o but that ls not the ana I from Clare-Market; I don't khow which, for I met him wichin * Rail 
Mr. Darnell! Is that the Man? F Deen * Walker was ſworn, + 
3 1 Reading. No; he was a little fort M; in his own "Hair, * hed Mr. Whittaker. os Pears Gol of March u: 
=> Mr. Darnell. Was there any more than | on > Sconce thrown. in? IEK. ler. Ves. | or 
13 1 Reading: I faw no mote. Mr. Whittaker. At what time? 55 
4 .O. J. ou could not ſay what Colour his Cloaths were; wi can R. Walker. At half an Hour after eleven. 
you ſay that this was not the Man ?.. Reading. Yes. 3 Mr. Whittaker. Where did you ſee him ? © 
Mr. Darnell. Did yoù ſee any thing more ? R. Malter. At Strand- Bridge, I carried him in my Boat, N 
I. Reading, When I came away, the Fire was pt fry well W and | Mr. Whittaker, Where did you carry him ? . 
coming along, we met with a aterman 3 ſays the Woman that was R. Walker. Croſs the Water. G 
. RE me, Lord bleſs me! Here is one of the Queen's Watermen. What Mr. Da#nell. Did you obſerve any Clock teike? 
. ou to ſay to the Queen's Waterman ? ſays he: Nothing, ſaid ſhe : R. Walker. Yes; | und gt lock ſtruck two Quarters pat cles þ 
Bas 1 God bleſs the Queen, and ber Waternas too. Says he, You are a before he cam into my Boat. £ 8 
Jol Girl, and I will kiſs uñ9. | Mr. Darnell, Where did you carry him ? 
2 5 C. J. Whereabouts did you meet that Waterman ? EK. Wailter. To Marſt's 38 
. Mang As we were going from the Fire, we met him going up to Mr. Darnell. Does he live there ?—R. Walker. Ves, juſt by. | 
10 and this is the Man that we met going towards the Fire when we | Mr. Darnell. Did you ſee him home? | 
came from it. R. Walker. No; 1 * him out of the Boat; but I did not 25 home | 
L. d. J. Was Mat before or after the — the Sconee ? with him, | 
4. Reading. It was afterwards. Mr. Att. Gen, Was you i defired to taks Notice what o' Clock it 3 TY 
. C. J. How long was it after? | R. Walker. No; but 1 ot in my Boat waiting, and heard the Qua. | 
I Reading. 1'can ſafely take my Oath, it was s Half an Hour. | ters ſtrike, 8 
be C.'F. Was any thing thrown into the Fire after that Man came ? Mr. Att. Gen. You ſay ie truck the Quarters; how many Strokes de. M 
Reading. I never went thither after it. | notes it? R. Walker. T wo. 
r. Att. Gen. Where do you live ? | | Mr. Att. Gen. Then you did not hear what the Clock itſelf ſtruck ? | 
2 Reading. Ia St. Andrews Street, near the Sue Dials. R. Walker. Ves; I heard the Clock ſtrike eleven before he came down, 
Mr. Ait. Cen. Did you ever ſee him before M. Reading. Never before. Mr. Darnell. What Hour did the Clock ſtrike, befote it fruck the two W 
E. C. J. Where was you going when you met him? Quarters ? | 
1 Reading. I was going homewards, towards Great Queen- Street, and | N. Malter. The great Clock ſtruck eleven, and I fat in m y Boat and 
I met him coming towards the Fire. ſmoaked a Pipe, and at the ſecond Stroke after eleven I took him into ] 
I. C. J. Was there at that time any Fire in Drury-Lane ? | my Boat. ; 
AA. Reading. "They: were pulling dowa the Meeting-Houſe in Drury- L. C. Baron. What Condition was he in? 
Lane. K. Walker. Very much in Drink. 797 I 
I. C. J. Then you met him coming from Queen- Street, a little time | Then Heſter Hales was ſworn. 1 
aber that they had begun to pull down the Houſe in Drury- Lane; and Mr. Miittaler. Did you ſee Mr. Dammaree the firſt of March laſt, at me 
about half an Hour after the Branch was thrown into the Fire in Lincoln's- | Night H. Hales. Yes. | 
Inn- Fila AH. Reading. Yes, it was. t. Whittaker. At what time ?—H. Hales, A little after eleven, me 
I. C. Baron. Did you ſee that he was in Drink? Mr. Whittaker. At what Place did you ſee him? | be 
M. Reading. I believe he was; for the Woman he 8 ſaid, he ſmelt H. Hales. At the Maypole, in the Strand. | ] 
rong of Liquor, | Mr. Whittaker. Which Way was he going . Hales, I was com- 4 
Mr. Att: Gen. How long was this after the Sconce was thrown in? * "_ of Fleet-Street, and he was going the other Way, ? 
A. Reading. It was about half an Hour ; I believe rather more than Jeſs. GE Which Way was you going * H. Hales. I was going out / 
Then Iſabel Prince was ſworn. of Fire. treet home, where I live. 
M. Whittaker. Was you at the Fire in Lincoln's-Inn· Fields the firſt of | C. J. Where de you live? | I 
March laſt, at Night ?——17. Prince. Yes. | ti Hales Over-againſt Somer Jah 7. © 
Rr. Whittaker. Do you remember who it was that carried the Braſs | Where did you meet him? H. Hales. I met him by the Napoli i 
Sconce ? * G . What Place did you — from ? Go 
1 Prince. Sir, I went to the Fire, becauſe I have a Brother lives by H. Hales. I came out of Neu- Street. $ 
there, and was afraid that he might come to ſome Damage. As I was go- I. C. J. Which Way do you apprehend he had come? hon 
ing, there was a vaſt Crowd, and a great Ring; and in that Ring, as I H. Hales. I did not aſk him; but he was in the Strand, going along 1 
could ſee betyten them, I ſaw a little Man with black Hair, very | towards Temple- Bar. eſta 
ſhort ; he carried the Sconce three times round the Fire, and then threw L. C. J. Whereabouts in the Strand?—H. Hales, On the other Side I 
it in. * 2 27e & oing towards Strand- Bridge. not! 
Mr. IVhittaker. What Sort of Man do you ſay he was? 7075 What o'Clock was it then H. Hales. A little after eleven, N 
J. Prince. He was a black Man, a ſhort Man with his own Hair. t. Gen. What o' Clock do you take it to be now ? Que 
Mr. Whittaker. Is that he ?——7. Prince. No. z 13 What o' Clock! Why, ttis paſt one. | that 
Mr. Whittaker. Was he in a Waterman's Habit? Ar. Sol. Gen. Which Side of Drury-Lane was it you ſaw him? have 
= J. Prince. Ves; but I can't ſay he had a Badge. H. Hales. On this Side Drury- Lane. ry, 
_ L. C. F. Was you with the laſt Witneſs ?. Prince. Yes. Then Harbins was fworn. +. 
J L. C. J. How near was you to the Fire when you ſaw him carry it Mr. IPhittaker. Did you meet the Priſoner at the Bar on the firſt of then 
, round? March laſt; and at what time ? G 
| 1. Prince. As near as I could get for the Crowd, I believe as near as Harbins. 1 met him in the Strand, as I was going home tv my Lodging he 
that Place, [ Pointing to the other Side the Court. I could not go any | about eleven o' Clock: He was in Drink, and I ſaid to the Gentlewoman of J 
nearer, for the Fire was vaſtly hot. | with me, Pray, have a Care of the Man, for he is in Drink. Perf 
L. C. F. Was there any Crowd there ? Mr. Att. Gen. Whereabouts did you meet him ? ſay t 
1. Prince. Yes, a great one; but I was of the Outſide of the Ring. Harbins. I met him about three Doors from the Swan Tavern, men 
I. C. J. Then if he was a little Man, and you are no tall Woman, Mr. Whittaker. — * Lord, we will call ſome Witneſſes to his Repu- been 
and you were of the Outſide of the Ring, how could you ſee him? tation, to ſhew how he has all along demeaned himſelf. ditic 
J. Prince. Becauſe I looked through under their Arms as they paſſed Then John Michaelmas was /warn. did 
along: The Crowd was ſtill going to fetch Fire, ſo that they many times Mr. pitiater. Do you know the Priſoner at the Bar? ſon, 
* and came again. ' . Michaelmas. Yes. I 
24 You ſay you diſtinguiſhed his Hair to be black; what Colour r. Whittaker. Do you live in the ſame Pariſh ?—F. Michaelmas. Ves. and 
* his at? Mr. Whittaker. What are you there ? an A 
* N I can't well tell; but I believe it was either grey or black. . Michaelmas. The Church- warden. Man 
Had he any Badge ? J. Prince. I believe he had. r. Whittaker, What Behaviour is he of? | little 
Where was it 1. Prince. I ſaw it upon his Arm. . Michaelmas. Of very good Behaviour. will 
1 - inn ler. Was the Crowd greater about the Fire at ſome times r. Whittaker, Is he diſaffected to the Queen and Government? ing 
than others? | « Michaelmas. I believe no Man better affected. the ( 
J. Prince. Yes, the Crowd abated ; ſome went to Holborn, and ſome to r. Whittaker. Did you ever hear him talk diſreſpectfully of the Queen theſe 
the Right, and ſome to the Left. or Government? Wiſe 
I. C. J. The laſt Witneſs ſaid, the Fire was burnt to a Coal. FJ. Michaelmas. No; quite otherwiſe : In February laſt he came to me, on, 
J. Prince. Yes, the Fire was burnt to a Coal; and as I was going | and aſked me, Do you hear what a Noiſe this Mob makes? Yes, ſaid 1; levyi 
ham, 1 met this Man: Says I, There goes the Queen's Waterman: | I am ſorry for it; and I am ſorry too, ſays he: They ſay the Queen is delib 
Says he, What have you to ſay to the Queen's Waterman ? Nothing, | agerieved at it, and it troubles me to think of it. 
fays J, but God bleſs the Queen, and her Waterman too. And then he Mr. IVhittaker. At any times when there has been publick Rejoicing 
gave me a Kits, and there we parted, for any Victories, how has he behaved himſelf ? 
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Michaelis. I have ſeen him in Drink; Eq 

J. Michaelinds. A quiet Temper ; not at all quatrelſome; bit à fiwn* 
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L. C. 7 Did you ever hear him talk about the Meeting-Houſes ? | 

N % 5 5 
1.2. 75 Taſk that Queſtion, becauſe there has been a grofs Miſtake 

ſpread abroad as if they were ſerving the Queen, when they made that 

Butte 3 that is a Miſtake that has gone abroad. | 
L. C. J. Did yon ever hear him ſay any thing of Dr. Sacheverel ? 

thaelmas. Tes. F va FP | 


E e 
1. C. F. What did he fay of him ? 


| Mi:haelmani He ſaid, he wiſhed the Sermon Had never been preached, 
br printed; and then this Trouble had not been. | 1 
r. bittater. Did you ſee him after this? 
| Michaelmas. Yes, I ſaw him the next Day at Non. 
r. Att. Gen. Had you any Diſcourſe about the Meeting-Houſes ? 
' Michaeimas. No, none at all. | F . 
li Darnell. Where did you fee him the next Day, and at what Time:? 
Mic baelmas. At Twelve o'Clock I ſaw him paſs by my Door. 
r. Thomſon. You have converſed with him : Did you never hear him 
ive his Opinion of the Diſſenters, and the Meeting-Houſes ? 
J. Michaelmas. No; never. 
| Then Mr. Pottinger was ſworn. ; 
Mr. Darnell. How long have you known Mr. Dammaree ? 
Mr. Pottinger. I have known him eighteen or nineteen Yeats. 
Mr. Darnell. Do you take him to be diſaffected to the Government ? 
Mr. Pittinger No; not in my Opinion, 
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Men ?---F. Micharlmas, Tes. 

LG J. Does he uſe to drink ???: e 


Mr. Darnell. When you converſed with him, how has he declared | 


himſelf ? 

Mr. Pottinger. Always for the Government as much as any Man in 
our Pariſh, and I believe has been as ſerviceable as any Man in getting 
Men to ſerve the Queen when he was Maſter of the Company. 

L. ww What are you ? 

Mr. Pottinger. I call myſelf a Timber-Merchant. 

L. C. J. Then I ſuppoſe you have not had much Converſation with a 
Waterman ? | | 

Mr. Portinger. Not a great deal. 

| Then Mr. Moor was ſworn. 

Mr. Npittater. How long have you known Mr, Dammaree ? 

Moo. I have known him above thirty Years. 

Mr. I/hittak:r. What Character has he had? 

Mr. Moor. An honeſt, civil Man, and as good a Neighbour as can be. 

Mr. Mbitiater. How has he carried himſelf to the Queen and Govern- 
ment ? 

1leor. I never heard him ſay a Word againſt the Queen, or Govern- 
ment, but was always willing to ſerve the Queen ; and particularly when 
he was Maſter of the Company, in ſending Men into the Service. 

Mr. Mbitta er. How did he behave himſelf in that ? 

Moor. He did great Service to the Queen. 5 | 

Mr. Whittaker. Were there a great many Men taken up by him? 

Meer. He took up a great many Men. | 

Then John Hatfield was ſworn. 
Mr. Ibittater. How long have you known the Priſoner at the Bar ? 

7 Hatfield. Almoſt twenty Years. 

Mr. Mbitiater. How is he with reſpe& to his Principles towards the 
Government ? : 

J. Hatfield. J never knew any Ill by him: I never heard but he was an 
honeſt, careful Man : I never heard but that he lov'd the Queen. 

L. C. J. As to the Matter of his Reputation, I think it is pretty well 
eſtabliſhed, and they ſay nothing againſt it. | 

Mr. Ait. Gen. We come to try the Man for this Fact only, and have 
nothing to ſ:y to any former Tranſactions. | 

Mr. Mpittater. My Lord, we will call no more Witneſſes, unleſs the 
Queen's Counſel give Occafion in their Reply. We think we have proved 
that he was not a free Agent, but under the utmoſt Force. We hope we 
have made it appear to the Satisfaction of your Lordſhip, and of the Ju- 
15 that this Man, though he had the Misfortune to be preſent when theſe 
Le and Diſorders were, yet he had no Share that was criminal in 

em. 

Gentlemen, You will remember that though one Perſon did ſwear that 
he carried the Sconce in Proceffion, yet we have proved that in point 
of Time it was impoſſible he ſhould be there, and that there was another 
Perſon that did it. As to the other Witneſſes, they take upon them to 
ſay that he did halloo with the Mob; we muſt appeal to you, the Gentle- 
men of the Fury, and don't doubt but you have taken Notice of what has 
been ſworn, that he was under a Force ; and when he was in that Con- 
dition, and in fear of ſuch a tumultuous Aﬀembly, if to ſave himſelf he 
did ſo far comply with them, that will not make him guilty of Trea- 
ſon, and levying War againſt the Queen. 

I muſt oblerve as to Gral, that Witneſs that ſeems to affect us moſt, 
and carries us fo far as towards Drury-Lane, he does not pretend to give 
an Account of any thing that concerns us precedent to that. Now if this 
Man was got into ſuch a Tumult as this, and he did go along with them a 
little way, and they cannot ſhew that he acted any thing afterwards, there 
will be no Reaſon to think him guilty of any Crime, at leaſt, not of levy- 
ing War, and ſo not of High-T'reaſon. We hope we ſhall ſtand fair in 
the Opinion of the Jury, that he was not a voluntary or free Agent in 
theſe Diſorders : But if we ſhould be ſo unfortunate as to be thought other- 
wiſe, yet we muſt inſiſt, that that Point which the Queen's Counſel inſiſt 
on, to wit, That the Fact attempted to be proved on the Priſoner is 
levying a War, is not yet ſo ſettled a Poirft, but may deſerve a further and 
deliberate Conſideration. I am ſenſible there is one Caſe of the London 
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Reſolution, that that Fact was 


of Opinio . War, and he grounded his 
Opinion upon that which we think was great Reaſon, and that is the Sta- 


ute primo Marie 1. Cap. 12, It is not printed; at large in Koebic, but it 


is in Raftally and on View-of that Act, his Qpinion is well juſtified 
for that Act of Parliametit ſhews, that all the * 2 Pads for which the 
Apprentices, in King Charles the Second's Timey were indicted, às re- 
ported in Keyling's Reports, all the ſeveral Circumſtances; that are in that 
Caſe, were not looked upon then to be High · Treaſon, But even in tat 
Queen's Time, who had juſt Reaſon to be very apprehenſive of Lumults 
and Wars, is this Statute made, to make the Actors in ſuch Tumults 
guilty of Felony : And if ſuch Tumults did amount to levying War, and 
was High- Treaſon, it is ſtrange, That the Parliament 3 
unnecellary a Statute as this, primo Haris. And before Queen Eliza- 
beth's Time, no one can give an Inſtance, that a Tumult of this Nature was 
loaked upon, or adjudged as levying of War. That it was not ſo before 
the Statute of 13 Elia. is plain, becaule that Statute ſeems to be made on 
purpoſe to ſhew it was not a capital Offence, and that ſuch Tumults had 
not been adjudged E War, and ſo not Treaſon, before that Statute 
of the 13th of Queen Elizabeth; and for that very Purpoſe, and to pre- 
vent ſuch Riots and Tumults, was that very Statute made: And the Pro- 
viſion made by this Statute of Queen Zlizabeth, which was a temporary 
Law, was the Reaſon of the Reſolution in the Earl of Eſſex's Caſe, and 
that Statute made his Inſurrection be adjudged levying War and High- 
Treaſon, and ſhews that it was neceſſary to have another Act beſides the 
25 OS to 2 coy Tumults and Riots Treaſon. \ 216" 
; e Caſe in Acyling's Reports, of Maſſenger, and the others, ſuf 

it to be Law, 1 warrant the ee this Caſe to de Treat 
in regard there appears to be many e in thoſe Caſes in Rey- 
ling's Reports, which are not proved in this Caſe now before your. Lord- 
ſhip. But I muſt needs ſay, the Priſoner at the Bar bas had ſo little Care 
taken of him, that I had no Notice of this till Eight o'Clock laſt Night, 
and have not had Time to look into the Caſes, and to be able to diſchar 
my Duty to my Client as I ought ; but I am ſure, the Gentlemen that 
appear for the Queen have ſo much Candour, that they will not deſire 
any thing in this Man's Caſe; but what ſhall be a Precedent in all future 


| Caſes; therefore I ſhall ſtate the Caſes rely'd upon for the Authority 


of the Reſolution in Keyling's Reports, as well as I can, upon this ſhort 
Notice. The firſt Caſe is in 2 Anderſon, fol. 5. it was the Caſe of the Ap- 


prentices of London and Southwark : They aſſemble together upon a form- 


ed Deſign, concerted and contrived amongſt them before, to break open 
the Priſons, to kill the Lord-Mayor, to burn his Houſe, and to ſeize ſome 
Arms in Houſes near the Tower of London. They had a Trumpet before 
them, and a Flag diſplayed with them, and that was adjudged to be le- 
vying War, within the 13 Eliz, 1 muſt obſerve, that this was an Opinion 
not given in Court, nor upon a ſpecial Verdict, but given privately, and 
not otherwiſe ; ſo that we think the Authority in that Caſe will not weigh 
very much, though all the ſubſequent Caſes in Popham's Reports, and 
Keyii-g's Reports, are built on the Authority of this Caſe, and yet the 
Judges in this Caſe, in 2 Reports, rely for that Opinion on the 
Statute of 13 Eliz. and that Statute was on very great Reaſon made to 
prevent the ill Dee then on Foot by the Roman Catholics, There were 
many Roman Catholicis then began openly to ſhew their Averſion to the 


Reformation in general, and it was then, for the Preſervation of that good 
Queen and her Government, _— neceſſary to enlarge the 2 th of 


Edw. III. and alſo to make the Deſign to levy War High-Treaſon 


during her Life Wt ſo that that Caſe, in 2 Anderſon, was not reſolved on 


the 25th of Edi. III. but on the 13th of Elizabeth. 


There is another Caſe, which was the Earl of Eſfſex's, and that was __ 
lied on as an Authority in Meſſenger's Caſe in Keyling's Reports; but that 
differs from this: There was a Deſign of the Earl to have Aſſiſtance from 


the City, and by Force to remove his Enemies from the Queen, and. with 
armed Force to go to the Queen's Palace, and to her Perſon, and uh ic- 
tual Riſing and Appearing in Arms accordingly... This was conſpiring 
the Death of the Queen, and levying War in * moſt notorious Manriet ; 
and this was one of the Caſes relied on in Meſſinger's Caſe : But here in 
the Caſe now before your Lordſhip, there is no one Circumſtance reſem- 
bling the Earl of Eſſex's Caſe, There is one Reſolution in that Caſe ap- 


| plicable to ours, and that is the Reſolution of the Judges, in the Earl of 


ale Caſe, that where People by Accident came among, and were in 
.ompany with the Earl of Eſſex, and his Adherents, and afterwards de- 


parted upon Proclamation made, they ſhould not be guilty of the Trea- 


ſon. In the Caſe before your Lordſhip, it appears, the Priſoner came there 


by Accident; and we have ſhewn by Witneſles, he quickly left theſe diſ- 


orderly People. 

Another Caſe relied on in Keyling's Reports, is, that in Croke Car. 
Caſe of the People that beſet 2 Houſe; that was a moſt _ . 
AR, done in Deſpite, and in the utmoſt Contempt of the Crown and Re- 
gal Dignity, and with an armed Force with Drums, and an armed Mul- 
titude ; and the Reſolution in that Caſe, will be no Warrant for the ad- 
judging this Caſe of the Priſoner Treaſon, ſuppoſing we ſhou!d not be ſo 
happy as to have our Witneſſes believed, that we were brought in by 
Force ; for, in our Caſe, here ace no Drums, nothing reſembling War 
but only a tumultuous Rabble. | o 

The Caſe of Bradſhaw and Burton, in Pepham's Reports, 122, is whol- 
ly built upon, and abſolutely depends on the Authority of the Caſe in 


2d Anderſon; and yet in the Caſe of Bradſhaw and Burton, there was 


a previous Agreement, to go from Houſe to Houſe, and to pull down 
all Incloſures. It is true, that the putting this Agreement in Execu- 
tion accordingly, is reſolved to be High-Treaſon, We think, that that 
Agreement, and Riſing according to it, is more than appears in this 
Caſe of the Priſoner at the Bar; and beſides, it is a Reſolution in the 
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licye,. that we have not anſweted by our Witneſſes (hoſe Credit is not 
queſtioned) the Pens Mae againſt the Priſoner, that this Point 
ay be reſerved to us; for. we. apprehend; that it is not ſettled, that this 
G of Meſſenger, and, the others. in Keyling's Reports, is Law: But ſup- 
| poſing it ſhould be Law, yet we hope it will not affect us f for it goes upon 
à previqus Agreement, and all there were Partakers of it, and willing, 
and, outrageous Actors in it, and knew of the Deſign before executed : 
And there was this Circumſtance, that when, the Captain of the Guards 
came to appeaſe them, they aſked if it was the Duke of York; and when 
they apprehenged. it was the Duke of York, they called out, That they 
| cared. not for the Guards, and that they would come and pull down White- 
ball! So that, by theſe Declarations, it is plain, the King and his Autho- 
rity. were aimed at. But in this Caſe of ours, there is nothing of reſting 
Authority charged on this Man, but that he came by Accident, and acte 
only by n Force, when unhappily amongſt a diſorderly Mul- 
titude: Therefore, my Lord, on the whole Matter, in regard we do, 


ith Submiſſion, think, that the Law is not ſettled by the Reſolutions in 


2yling's. Reports, but that a Review thereof may be admitted, and in 
regard we think our Caſe is far different, and a much better than any of 
the former. Caſes, which have been looked upon or eſteemed as evying 
War, we hope, that in caſe the Jury ſhould think we are guilty of any 
criminal Act, that whether ſuch Acts be levying of War, or no, ſhall re- 
ceiye a. further, and more deliberate Determination. I ſhall therefore 
take up no more of your Lordſhip's Time. | 
Mr. Darnell. My Lord, the firſt Time I heard from the Priſoner relating 
to this Cauſe, was laſt Night late ; and muſt own my Opinion to be, that 
a longer Time is neceſſary to encounter the Authority of the Report of my 
Lord Keyling. But, my Lord, without dilputigg the Authority of that 
Book, we muſt. ſay, this Caſe comes far ſhort of that Reſolution ; for 
there was a plain Hoftility, a Captain, with a Sword drawn, Colours, 
two Meetings to conſult, and a Reſolution taken, a reſiſting and wound- 


ing the Conſtable, and ſtriking the Officer of the Guards, and their 


Intention to pull down Bawdy-Houſes, which might be any Houſe they 
thought fit to call ſo. As for the Caſe of 91 re, it is plain, there 
was an arming themſelves, they had put on Armour to act offenſively, 
as well as defenſively ; they propoſed to come to London, and to have others 
join with them, and that Cale was adjudged High+ Treaſon. For the 
general Intention to pull down Incloſures: Where there is any Reſolution, 
that theſe great Tumults amount to High- Treaſon it is on this Founda- 
tion, that the Deſign is general, and is an exerciſing of a Regal Autho- 
rity, which Nobody but Her Majeſty ought to make uſe of, It is ſaid in 
 Meſſenger's Caſe, that the Intent muſt be ſuch, and that ſuch Intent 
muſt appear by ſuch Proof as will ſatisfy the Jury. Now how do they 
offer to prove the Intent of this Man? If there is any Thing to prove it, 
it-is ſubſequent to the pulling down the firſt Meeting-Houſe, for it is 
plain he was not there till the Nena was ſo far executed, and the Fire had 
been made an Hour before he came : Now if he comes there, and hallooes, 
and rejoices at it, that cannot make him Guilty. 1 agree, that if any 
Number of Pcrſons are going to commit High- Treaſon, and a Man meets 
them, and joins with them in the Execution of that Fact, he is Guilty; 
but if he be ignorant of their Deſign, and hallooes and rejoices with the 
Crowd, that will not make him Guilty : And in this Caſe, it appears, 
that every Body that paſſed by the Crowd that 1 were conſtrained ſo 
to do; but where ſuch Perſon, who is got into ſuch a tumultuous Aſſem- 
bly, doth get off as faſt as he can, this cannot be High-Treaſon, or any 
Crime whatſoever. If the Priſoner had gone to Drury-Lane, and they had 
ſhewn that he did any Thing there, we ſhould have had a harder Caſe 
than we. hope we have ; but we think there is no Proof of the Intention 
of this Man to commit thoſe Facts of pulling down the e 
in general, and of aſſiſting in the Execution of that Intention. My Lord, 
if our Witneſſes (whoſe Credit ſtands unimpeached) be believed, it is 
impoſſible that he could be concerned in this Deſign, or the Execution of 
it, or know any Thing of it, 'till it was executed: For it don't appear, 
that on any of the Days, when the Mob were together, that he was among 
them, or that he acted any thing 'till after the Meeting-Houſe was pulled 
down, and the Fire-made. We have ſhewn where he was all that Day, 
and that it was near Eleven when he came to the Fire. I think we have 
ſhewn, by the Waterman that carried him Home, that there was not room 
for him to bear any ſhare in this Outrage; for between the Time of his 
coming to the Fire, and going Home by Water, there is no room for him 
to do any Thing more, than to go between thoſe Places. There is no 
Proof that he did any Thing but what the Mob in a Manner forced him to 
do; and perhaps it might have coſt him his Life in ſo tumultuqus an Aſ- 
ſembly, or, at leaſt, ſome bodily Harm, if he had done leſs. 

Mr. Att. Gen. My Lord, I beg leave to ſay a fey! Words, in Anſwer 
to what has been inſiſted on by the Priſoner. They have inſiſted on theſe 
three Things; Firſt, That notwithſtanding our Witnefles have given that 
Account which you have heard, yet they are miſtaken in the Fact, for he 
was not the Man that they ſay was there bringing the Braſs Candleſtick ; 
that it was another Man, a little Man in his own Hair, and not like the 
Priſoner, aud therefore he is not Guilty of the Fact charged on him. In 
the next Place, they tell you, That admitting he was there, and that our 
Witneſſes have told you 'I'ruth, yet he was there unvoluntarily, and 
what he has done was under a Force, and therefore he can't be looked upon 
to be guilty of the Treaſon, becauſe, intentionally, he did not go along 
with them in that Deſign. The third is, That admitting you ſhould 
believe all that the Witneſſes ſay, that he was there, that he did know of 
this Deſign, and acted in it, in concert with the reſt, yet this Charge 
don't amount to High-Treaſon, and therefore he ought to be ac- 


quitted, 
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Now, the” this is the laſt Thing tnentioned, yet it is of the moſt Con. 
ſequence, and ought to be taken Notice of firſt; becauſe if he is gull 

of the Fact, yet if it don't amount to Treaſon, he muſt be Seelen 
They tell yoù it is a notorious Riot, ſueh à Tumult as is not to b. 
endured ; that a Puniſhment ought to be inſſicted on thoſe People that 
were concerned in it: But they inſiſt on it, that this is not High. Trea. 
fon, as charged in the Indictment. Now I think it is a plain Prop: ſition 
laid down, that whenever there is Force uſed 0 the Government: 
whenever there is a general Intention to work a Reformation; whenever 
there is an Oppreſſion complained of, and the People uſe force in order 


to remedy it, and there is an Aſſembly of a Multitude for that Purpoſe, 


it is levying War; for it is an Oppoſition to the Government, and the 
Civil Magifirite, e . 

My Lord Coke in his Comment on the Statute of Freaſon, takes No. 
tice of this, and ſays, That if any 17 about by Force to reform any thing 
they complain of, it is levying War; becauſe they take upon them 
Royal Authority, which is againſt the King. The Cafe they mention 
of Bradſhaw, where a great Number aſſembled, in order to ſettle the 
Rate of Wages, they thought there was not enough given them for their 
Labour: They did appear in publick in order to redreſs that Grievance, 
and that Appearance in publick was looked upon to be High- Treaſon. 
It is not proper here, to enter into all the Cafes that may be cited; the 
laſt Book they take Notice of is my Lord Chief-Juſtice Keyling's, which 
was printed with the Approbation of all the Judges of the Queen - Benth, 
and every body knows that he was as great a Judge, particularly in the 
Crown-Law, as any that went before him. And it is the Opinion of alt 
the Judges, excepting one, that that Caſe is Treaſon ; and you ſee on 
what his Opinion was founded, that it was not High- ! reaſon, + becauſe 
there is a particular Act of Parliament which ſays, That in Cafe Procla- 
mation-ſhall be made for them to depart, thoſe Perſons that do not depart 
on that Proclamation ſhall be guilty of Felony. That Act relates only 
to the Meeting and Aſſembly on a private, particular Account; for if 
Lord encloſe a Waſte, and the Tenants riſe in Oppoſition to that Act, in 


order to redreſs that Inconvenience, Nobody will pretend to ſay, it ex- 


tends to High-Treaſon ; becauſe, it is a private Inconvenience that gocg 
no farther than that Manour. But at the ſame Time that they made uſe 
of this Diſtinction, it is taken notice of, That if there be a publick Law, 
that is looked on to be the Grievance, and they came to redreſs the 
Grievance ariſing from that Law, that is oppoſing the Publick, and is 
High-Treaſon. | TR 

Now, to compare theſe Caſes : There was a Deſign, on Tueſday Night 
declared among the Mob, that on the next Day they would deſtroy all 
the Meeting-Houſes thereabouts : Sure none will ſay (let their Opinions 
be what they will), that deitroying a . W. 4 Vp is more Service to 
the Publick, than deſtroying a Bawdy-Houſe? And yet their meeting to 
pull down the „ was adjudged to be Treaſon. And ſhall 
they be hanged for pulling down Baud - Houſes, and have nothing but a 
Fine for pulling down 1 Every body knows they are 
allowed by Law. The Act of Parliament that gives Indulgence to the 
Diſſenters, allows them to meet in thoſe Places: It were to be wiſhed, 


there were no ſuch Perſons that did diſſent from the Church; but theſe | 


Places being allowed by Law, it is lawful for them to meet there. Now 
for People to find fault with this Law, and to ſay, We will redreſs this 
Inconvenience: Though the Publick will not throw theſe People into Jails 
for meeting there, we will pull down their Houſes about their Ears; this 
is an Inſolence not to be ſuffered. This is aſſuming an Authority that 
don't lie in the People; every body that lives under a Government haz 


| Courts of Juſtice to apply to, and when any Thing is acted contrary to Law, 


the Courts of Juſtice are open; and I may defy any one to ſhew that there 
has been a Denial of Juſtice upon due Application. | 

Now for People to meet together to do right to themſelves, and to be 
Judges and Executioners at the ſame time, is never to be borne, but de- 


ſerves the moſt ſevere Proſecution ; and it is a Senſe of this that brings 


this Cauſe here, For, as to the Man, I never ſaw him before; Nobody 
bears him any ill Will; but it is known that there have been theſe Riots 
and Rebellions committed ; and it is agreed that he was among them. 
This brings me to take Notice whether our Witneſſes are ey 7" in 
ſaying he was there: They knew the Man; they ſpoke with him; and 
they are poſitive to him; and they give a particular Account of what he 
and they ſaid, and what they ſaw him do; and now they ſay, our Wit- 
neſſes are miſtaken. As to the Hours, little is to be depended on, becauſe 
People are ſo uncertain in their Computations : It is plain they were all 
ſuppreſſed by Twelve o'Clock, fo that he might ſtay as long as any, and 
yet be in Bed by Twelve o'Clock, for by that Time the Guards came and 
ſuppreſſed them. They give an Account of him till Ten o'Clock ; I ſind 
there was no Buſineſs that detained him till that Time; he had nothing 
to do in the Alehouſe; he was got drunk, and he ſtaid in this diforderly 
Place till the Time was proper for him to come out, and tranſact this 
Matter. For it was about Ten that one of our Witneiles'ſaw him at the 
Meeting-Houſe, and at the Fire, and he went along with him towards 
Drury-Lane, and there he left him: And this agrees with what his own two 
Witneſſes ſay ; they ſay, they ſaw him by the Duke of Newcaftle's Cor- 
ner, coming from Queen's-Street, and going towards the Fire: It was 
after this, that he had hallooed them away to Drury-Lane, and was again 
returning; it is plain by the Evidence of both Sides, that he was there. 
All that they inſiſt on, is, that he was forced into the Crowd; but how 
agreeable is that to the Story of the Witneſſes that ſaw him bring the 
Sconce, and carry it in Proceſſion round the Fire, and throw it in? 
He calls Wood, who tells you he was his Friend; that he had been 
with him” all Day. He tells you, that they received News that there 
was a Fire in the Strand; that the Priſoner was concerned for a Gentle- 
woman that lived there, and that they went away immediately to aſi 
her. Wood ſays, he went with him as far as Temple-Bar, and there tht 
Crowd was ſo great, that they were forced by the Torrent of People 
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nas given this Right. Now to take up Arms to violate that Right is 


y till they were crowded through the little Gate, and there they took 
hol Fad | Ay kim to do all tit de big 8 We mult leave 4 = 
Conſideration 3 but we think it very extraordinary. But the other Wit- 
tiefles Jo contradict it; Ma and Giles ſay, that he ſtood and talked with 
her, and the told him firſt of this Riot, and that he was then alone and No- 
body with him. I will not repeat the particular Circumſtances that have 
been proved: That he was there they have proved; and we have es 
that there was a general Deſign of pulling down theſe Meeting- Houſes, 
We cannot proye the Deſign of any, Man but by his Actions, If a Man 
met with People that have before laid a Deſign, and he acts with them, 
the Law ſays, the Intention of every Man there is to do what was the 
Deſign of that Meeting. The Deſign was to per down theſe Houſes, 
and they did execute it; and it being done by Force, we think it does 
maintain the Indictment, and that he rs guilty of the Fact charged on him, 
and we ſubmit it to your Lordſhip and the Jury, 4 

Mr. Sel. Gen; My Lord, there are two Points to be conſidered in this 
Caſe: Firſt, Whether this Tumult be a 1 War, and High- Treaſon! 
And in the next. Place, how far the Priſoner may be concerned in it, 
Whether what he has done, has made him equally guilty with the others, 
tuppoſing the general Defign and the Execution of it to be Hi WEE? 

We take it that this Deſign, to pull down theſe Meeting-Houſes, was 
a general Deſign ;\ and being a general Deſign, and done upon pretence 
of Reformation, and in Deflance of the Law, that this is High-Treaſon, 
and levying War; and Facts of this kind in all Ages have been adjudged 
fo. The general Defign is proved by what followed, by the Action, by 
pulling them down ; for we have proved that four were pulled down, and 
that there was an Intention, or Declaration that they would pull down 
Meeting-Houſes. What is this Defign againſt? It is againſt the 

aeen : It is levying War within the Realm, which I take to be a ma- 
terial Word in the 25th of Ew. III. It is levying War againſt her 
Sovereignty, her Power and Authority, in Matters which ſhe, either as 
concerned in the Legiſlature, or in the executive Power of the Govern. 
ment, may reform and correct. The taking Arms in dehance of any 
Law, or to correct any Abuſe, or to deprive the Subject of the Benefit of 
any particular Act of Parliament, is levying War and High- Treaſon, and 
ſo ac judged by the Statute of Queen Elizabetb. The Caſe of the 

F was long before that Time; the Caſt of In- 

cloſures was a private Intereſt, yet the getting a Number of People toge - 
ther, in order to throw down all Incloſures, is adjudged to be High- 
Tr-aſon ; and that Reſolution has always been affirmed. That is the 
Intereſt of private Perſons, and therefore will ſhew, that what they inſiſt 
on of the other Side againſt the Qucen, is of no Conſequence; for if it 
was levied againſt her Authority, with Submiſſion that is High-Treaſon: 
the taking up Arms againſt it, though there was no immediate Intention 
againſt her Perſon, or to deſtroy her. Indeed it has been common to lay 
a Deſign to compaſs and imagine the Death of the Queen, afid the Overt- 
Act of the Treaſon has been the Proof of that Deſign; there the com- 
paſſing is the Treaſon, and the Overt-Act is only the Prooſ, and therefore 
a Deſign muſt be laid in Po Caſe. But in Cates of this Nature, the le- 
wine Wir is the Treaſon, and therefore the proving the levying War is 
ſufficient, without laying any Deſign to compaſs or imagine her Death. 
Now that this is againſt the Queen, and her Sovereignty, is molt plain, 
becauſe it is certain theſe Mecting-Houſes are tolerated by Law : The 
Diflenters are indulged in the Exerciſe of the Worſhip of God in their 
own Way, by the Act of Parliament: That Act of Parliament can be 
taken away by nothing but an equal Power: in which the Queen muſt 
give her Aﬀent, and it muſt have her Concurrence. The Queen has 
the Adminiſtrat:on of Juſtice under her Care, therefore taking up Arms to 
deſtroy Meeting-Houles in this Manner, is levying War againſt the 
Queen, and levying War within the Realm; to invade that Right which 
by the Lays of the Kingdom theſe People are entituled to: For the Law 


High-Treaſon, and is a ſtronger Caſe than any that have been mentioned 
and agreed to be Law. The Caſe of an Incloſure is a private [Intereſt ; 
the taking Arms to enlarge a Highway is ſo; to deſtroy Bawdy-Houſes is 
ſo; to take up Arms to remove a publick Nuiſance, which ought to be 
the particular Care of the Government, that is levying War. 

They have inſiſted upon the Statute of the 13th of Elizabeth, which 
they uſe as an Argument to ſhew that this was not Treaſon within the 
Statute of Edward the Third; but that Act was to make a Conſpiracy 
to levy War High Treaſon. But then how ſtood the Cafe of the In- 
cloſures at that Jime? Several People conſpired to throw down Inclo- 
ſures, and that was adjudged High-Treaſon, becauſe it was a Conſpiracy to 
levy War; and how could that be High- Treaſon, if taking Arms to throw 
down Incloſures were not ſo? We take it, that the Caſe in N is full 
in Point, and theſe Caſes are affirmed by the Judges in the Caſe of Meſſenger : 
So that it is the greateſt Authority, and never to be ſhaken. They ſay the 
Cafe in Anderſon is a private Opinion; it is the Opinion of the two Chief 
Juſtices, and the Maſter of the Rolls; the others are the Opinion of all 
the Judges: So that it is ſuch an Authority as never can be ſhaken, 

Ibis ſhews the Foundation that there is for this neceſſary Proſecution, 
that People may fee that it is not in the Power of every Man, according 
to his own Fancy, to find Fault with the Government, and alter the Laws, 
and deprive the Cubje of any Benefit he is entitled to by Law, it is an 
Invaſion of the Royal Authority; they . by the ſame Reaſon fall upon 
a Man's Perſon, as they may. pull down his Houſe; and things of this 
Nature muſt run into endleſs Confuſion, and none can be ſate, unleſs 
People that are thus Guilty be brought to Puniſhment, ' 

heſe Authorities then being ſo ſtrong, we hope, that, as the Caſe 
ſtands, on the Evidence for the Queen, that the Priſoner has been proved 
guilty of the Charge in the Indictment : For that there was a general 
eſign, appears by what was done in the Execution of it. The only 
Queſiion is, Whether this Man was privy to any precedent Deſign ? And 
fer this, I rely on the Lord Eſſea's Caſe, in Maor's Reports, which was 

Vol. VIII. | 
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ſettled by all the Judges in England. 
prove 8 ſuch previous Intention, ny more than if a' Man fhould be to 
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ſay, that it is not neceſſary to 
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hes an Intention? No, the Treaſon is in the Fact, and not in the 
ntention { Where it is in the Intention, as compaſſing the Death of the 


tion. And in the, Lord EVe's Cafe, it was adjudged, that my Lord 


Southampton, who joined wich him in that Fact, which was adjudged le- 


vyin ar, was guilty of the ſame "Treaſon, though he did not know of 
the Deſign of the La Eſſex, but thought he meant only to remove ſome 
particular Enemies of his from the Queen. 1 

They ſay, if he was there, he was only there by Force: As to his 
coming there, I think it is as fully proved as can be; but ſay they, it 
was not he that threw the Sconce into the Fire, for he was at anvther 
Place at that Time, for that was thrown in at nine or ten o'Clock, and 
he was then elſewhere. I wonder this ſhould be inſiſted upon, it being 
only a ſmall Variance in Time; and as he was obſerved to do the 
F . it is not material as to the Hour: Therefore, unleſs what the Wo- 
men ſay is an Anſwer to that Evidence, it ſtill remains unanſwered; and 
as to what they ſay, we muſt ſubmit it, whether it can be believed, whe- 
ther they deſerve that Credit; whether a Man that ſtood by, and faw 
every thing that paſſed, and followed him up the Street, to the Fields; 
whether they can deſerve that Credit that this Man does; for what they 
ſaw was only at the Fire. They agree a Waterman did it, but it was a 
ſhort Man in black Hair, and they ſaw him only by looking under ſome 
People's Arms; they could not diſcern ſo particularly as this Man, that 
ſaw him come out of the Houſe, and followed him : But whether he was 
concerned in that Act or no, is not material. His going from the Fields, 
and hallooing the People to Drury-Lane, is a Matter they hav. not an- 
{wered, they have given no Evidence to anſwer that; and ii that were ſo, 
it is a ſufficient Evidence of his levying War; that is enough, his ſaying, 
he would lead them, and encouraging them to go with him; that, 
no doubt, will be a full Evidence, joined with his being at the 
Fire, which is proved by five or ſix Witneſſes; and this is contra— 


dicted by nothing, but ſaying, he did it 1 Force, and if that were Fact, 


then certainly he would not be guilty : But on what does this depend ? 
On two Witneſſes; on Mood, whom, I think, Nobody can believe, 
for he contradicts himſelf, in coming to the Place, and going from 
it again; and how defective he was in every Point, I doubt not your 
Lordſhip and the Jury have obſerved. But when they call their other 
Witnels, they make it clear: for if any Credit is to be given to their 
other Witnets, Wed is not to be believed, for he ſays, the Priſoner left 
the Alehou!l- to ſerve a Friend in the Strand, and that he went along with 
him; but this is contradict-d by the other Witneſſes, and it appears that 
he was not with him in Fleet-Street, Cummins ſays, the Priſoner was 
drunk, and thruf about by the Mob, from on: to another ; but he don't 
prove he was under ahy Force, if he had, they would have treated him 
otherwiſ:, but they are continually juſiling, and playing with one 
another; and though other People were threatened, that don't prove 
that he was. They ſay he was drunk, that is no Excuſe at all, I was 
willing the Jury thould have all the Circumſtances before them, and 
therefore joined in aſking that Queſtion ; but it cannot be material, nor 
is he more or leſs guilty, whether he was drunk, or ſober ; ſo that we 
take it, there is no Evidence that he was under any. ſuch Force. as put 
him under a Neceflity, for his own Preſervation, to join with the Pcople 
in this Tumult. If he was not under an abſolute Neceflity, he cannot 
be excuſed ; ſo that it is plain, they have not anſwered that Matter at all. 
And as to the two Women, that ever ſaw him before, but met him coming 
back to the Fire; and as to the Proof, that he was at Home at twelve 
o'Clock, that is no ways inconſiſtent with our Evidence. The Matter 
of Keputation is no ways to be conlidered in this Caſe ; I would not ſay 
any Thing more, but you hear what was the Noiſe of the Mob; and that 
Cry and Hurry that was made on this Occaſion, was in deſiance of the 
Juſtice of the Nation, which was then carrying on in the molt ſolemn 
Manner. But we ſubmit it to your Lordſhip, that this Fact, this Deſign, 
executed in this Manner, is plainly levying War, and High-Freaſon; 
and the Priſoner at the Bar, by the Evidence that has becn offered, is 
guilty of the Fact charged againſt him in the Indictment, 

Mr. Thomſon. My Lord, I would beg Leave to add à very few Words, 
As to what the Gentlemen for the Priſoner inſiſt on, in point of Law, 
that this don't amount to levying War, it has been ſpoke to ſo fully, 
that I will not waſte your Lordfhip's Time unneceflarily : The Rule of 
Law is very plain, that wherever any Number of Perſons ſhall aſſemble 
together of Ate own Heads, without Warrant, pretending a Reforma- 
tion of what they think an Abuſe, this is an invading the regal Autho- 
rity; and if that Deſign is executed, tis Jevying War, and High- 
Treaſon, in all, as well thoſe that conſpired, and were not at the 
Execution, as thoſe that were aiding in the Execution, and were not in 
the Conſpiracy : As to what is mentioned of pulling down Incloſurcs, 
if it be a particular Incloſure, tis true, it is only a Riot; but wherever 
there is an Intent expreſſed, to pull down one, and then another, 
and ſo on, that is levyitig War, and High-Treaſon. And here you 
have had a Proof of an Intent to pull down Mecting-Houſes, and 


an actual Execution of that Deſign in ſeveral : Whether this Man 


knew it or no, is not material; if he is aiding in the Execution 
of that Treaſon which was deſigned by others, he, under fayour, 
muſt be guilty of Treaſon too. And fo is the Caſe of my Lord Eſſca, 
which has been mentioned; and ſo ſays my Lord Coke, in the 3d Report; 
and my Lord 8 himſelf, in his Pleas of the Crown: And this Cate 
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he ſaw, and the Fact; but 7 
about Nine or Ten, yet, w 


and we ſubmit it to your Lordſhip and the Jury, | 


titude of Perſons, to the Number of Five Hundred, armed with Swords 
and Clubs, raiſe and levy publick War againſt the Queen. 

There are two Things inſiſted on to bring this Matter to two Points 
by the Counſel of both Sides : One is as to the Fact, which will be pro- 
per for your Conſideration, to conſider the particular Circumſtances : 
And the other, as to the Law; how far it will amount to High- Treaſon, 
and that is what it is the Duty of me, and the other Judges here, to 
direct you in. I ſhall firſt ſtate the Fact as it ſtands en the Evidence, 
and then point out, as well as I can, where it will reſt for your Con- 
ſideration; and if I miſtake, I am ſo well aſſiſted, that I am ſure it will 


be ſet right. As to the Fact; the firſt Witneſs produced is Tolboy, who | 


don't ſpeak any thing to charge the Priſoner particularly, but gives an 
Account, that upon the, Tue/day, the Day before this Matter for which 
the Priſoner is indicted, he paſſing through the Temple, ſaw a great Num- 
ber of Perſons that had conducted Dr. e to his Lodgings; there 
he heard a Diſcourſe of pulling down the Meeting-Houſes: Dr. Burgeſs's 
was named, and ſome were propoſing to have it deferr'd *till after the 
Trial ; but others would have it the next Day. What the Reſult of 
that Diſcourſe was, he don't know, for he made no Stay; he paſled 
through them, and left them diſcourſing. 

The next Witneſs was Orrel: He gives a particular Account of the 
Priſoner, and the Meeting-Houſes he had any Concern in the pulling 
down, He ſays (after he had obſerved ſomething of a great Mob ga- 
ther'd together, a Night or two before), that he was at a Coffee. Houſe, 
where Word was brought, that they were pulling down Dr. Burgeſs's 
Meeting-Houſe ; he went to ſee what they were doing ; he was in the 
Meeting-Houſe three or four Times, and went to and fro. He takes 
Notice, that there was a little Man in the Pulpit, pulling that down, 
and that appears to be pretty early : That about Ten o'Clock he had 
Notice of their pulling down another Meeting-Houſe : That he went to 
Fetter-Lane, and there was the Conſtable inſulted to ſuch a Degree, that 
he was forced to go off: That Meeting-Houſe was pull'd down, and 
burnt in Holborn; the Materials of Mr. Burgeſs's were carried into Lin- 
coln's-Inn- Fields, and burnt there: That thence he went round, and 
came into Lincoln's-Inn- Fields again, and found them very buſy about 
that Fire, He tells you what Queſtions were there aſk'd, and what In- 
ſtigations were uſed one to another: One aſked, Where is the Lord 
Iharton's? And others, Where is the Bank? And the Cry was, To the 
City, to the Bank, and Damn them, we will have all the Meeting- 
Houſes down; and afterwards Dammaree was one of them that uſed that 
Expreſſion himſelf : That then he took Notice, that from the Middle of 
the Fields there divided a ſmall Body, and he took Notice of a pretty 
tall Man leading them on: I was then, ſays he, too far off to diſtin- 

uiſh him ; but he ſays, he kept his Eye on him, and coming nearer, 
Fe found it was Dammaree: That he call'd on them to go to Dr 
Lane; and that ſome propoſing to go to Hild-Street, ſome of the Com- 
pany ſaid, That was but a Bird's-Neſt, that in Drury-Lane was worth 
a great many of it; Dammaree all the Time encouraging, and damning 
them to come on, and the Cry was, High-Church and Sacheverel, Be- 
ing thus attended, Part of them went towards the Arch; the other 
Party, which Dammaree led, went towards Great Ducen-Street : That he 
ſaw them go into Great Dueen-Street, and then he ſaw no more of Dam- 
marce. He ſays, that he went into Drury-Lane, and there they had 


found, inſtead of that, they 
| on the Captain of the Guard, and ſhew'd him the Way to the Meeting. 
| Houſe there. This is the Account he gives of the Matter 


ws in eres the Guards were refiſteg 
by them. One Perſon he mentions particulatiy, but it was not thought 
material to go inte that; he dre his Sword, and faid, Damn them, be 
did not cafe for the Guards,” hor the Parliament 'neither ; that there 
were Swords drawn, the Officers and Soldiers were attack d, and that 
they ſaid, They would fight. the beſt of them. Dammarer don't appear 
ta.be there, for theſe are the Perſons that he had ſed on, but what waz 
become of him don't appear but by his own Witneſſes. On this, Mr. 


Orrel went away; for there was 4 Rumour, that a Body was gone to 


the Bank, therefore hieithought to lead the Guards thither, that being of 
greateſt Conſequence to «the Publick; and thoſe Perſons that had it in 
their Heads to go thither, knew-they ſhould have given a great Blow to 
the Credit of the Nation, if they could do any thing there: That he 
were gone to Black-Friers - That he call'd 


The next is Collier: He ſays he ſaw Dammaree in Lincoln's- Inn- Piel, 
at the Fire, bring the Branch from the e e That he car. 
ried it three Times round the Fire, in a Sort of Proceſſion, huzzaing, 
and then threw it in. He gives an Account of ſomething elſe that was 
brought there, and carried ſikewiſe about in Proceſſion. The firſt Wit. 
neſs obſerves, that he threw up his Hat and his Wig both, that you. 
may not miſtake him for the Man in his own black Hair; and another 
being aſk'd, What he had in his Hand ? ſaid, He*had nothing but his 
Wig; and you will conſider, whether the Hair he had on then, was not 
the in Hair that the other. Witneſſes ſpeak of. 8 

The next Witneſs ſays, That he ſaw him at the Fire firſt about Nine: 


That he believes he was there two or three Hours; and that he call'd 


upon them to go away to Drury-Lane, and that he went with them that 
Is As to the Meeting-Houſe in Drury-Lane, none ſay that they ſaw 
im there. 1 | 

Still ſays, That he ſaw Dammaree in the Alley about Eleven, and fays, 
there was then a Fire in the Fields; and he only favs, that Dammare 
halloo'd among the reſt : But it may be material, by and bye, to conſider 
his being in the Alley about Eleven; for when you conſider the Evi. 
dence 7 the Women, of bringing the Branch to the Fire, and that the 
Fire was dead burnt when they went away ; you will then call to mind, 
that the bringing the Branch was one of the laſt Things. 

Mitchell ſays little more, than that he ſaw him hallooing, and throw- 
Ding up his Hat; and that it was about Eleven o'Clock. This therefore 
on 1 confirms that he was there, and that he was in the Alley. 

he next was Morgan: He ſays, that hearing of a great Tumult at 
the Meeting-Houſe, he went thither, and found them at work, and a 
Fire was made before he came: That Dammaree was there, in his Wa- 
terman's Coat, which is a Circumſtance all the reſt do agree in: That 
he encouraged the Mob very much: That he walk'd round the Fire with 
the Bedſtead that was thrown in, and ſome other Things were thrown in 
afterwards. This Man aſk'd them, What they were doing? The 
Guards are coming, and they ſaid, Damn the Guards, and the Parlia- 
ment too, we are ready to face them all. When they enquired where 
that Man was that ſpoke of the Guards, (for he was a Diſcourager of 
the Buſineſs) thereupon he got off, and went away. He ſays, he ſaw 
the Doors of the Meeting-Houſe thrown in, after they had been carried 
in Proceſſion ; and that it might be Half an Hour after Ten, or more, 

The next is Eaton: He ſays he ſaw him at the Fire, and ſaw ſeveral 
Things brought to the Fire, but did not ſee him bring any Thing; 
but Dammarce appear'd as one of the principal: And t ammaree, 
and ſome others, compell'd a Soldier to pull off his Hat, and that Dam- 
maree ſpoke to him particularly; and the Time he ſpeaks of is about 
half an Hour after Ten. | 

This is the Streſs of the Evidence for the Queen, by which, ſup- 
poſing that there was nothing ſaid to oppole it, it is fully made out that 
he was engaged with thoſe other Perſons that did pull down Mr. Bur- 
geſs's Meeting-Houſe, and aſſiſt in carrying the Things to the Fire in 
Lincoln's-[nn- Fields, and burning them: That he led them away to 
e N and that he and others ſaid they would have all the Meet- 
ing-Houſes down. There was an Oppoſition given to the Guards, and 
you will find that the like was done in other Places. 

Now you are on the other hand to conſider what Defence is made fot 
the Priſoner, and by that, to weigh what Credit you will give to this 
Teſtimony on the Behalf of the _— They attempt to give an Ac- 
count where he was all that Day, and by that they would ſhew, that the 
Witneſſes produced for the Queen muſt be miſtaken ; becauſe it is im- 
poſſible he ſhould be there at the Time they ſay he was, for they under- 
take to ſhew from Ten in the Morning 'till Eleven at Night, where he 
was. And another Thing they inſiſt on is, that what he did was by 
Force and Violence; tho they don't deny he was there, yet ſay they, 
he did nothing more than the Queen's Witneſſes did : They pulled off 
their Hats, and made the ſame Outcries for their own Safety. The 
ſay likewiſe, that the Man was in Drink; and I know not what Uſe 
they would make of that, whether by way of Excuſe of his Crime, ot 
whether it is to ſhew that he could not do what he is alledged to have 
done. They call Allen and Pink to ſhew where he was in the 7 
they only ſhew how early they began to drink; And as Jed ſays, 
continued it till after Ten at Night. 

The next is J/7ed, and he is material, if you can give Credit to what 
he ſays : He ſays, he was at the Bell in Jater-Lane till a Quarter after 
Ten; that there came in News that there was a Fire in the Strand, 
and that was the Reaſon of Dammaree's going out ; that he ſtarted up, 
and ſaid there was a Gentlewoman in the Strand that was an Ac- 
quaintance of his, and he would go and help her; that thereupon he 
and Woed went out to affiſt this Gentlewoman. It fell out, that as 
they were going through Temple-Bar, there was ſo great a Multitude that 
came out of the Strand, that they ſtopt them, and they were carried 
along with the Stream up Sheer-Lane through Lincoln's-Iun, through the 
Wicket, and there the Mob ſeized him, and would have him along with 


pull'd down another Meeting-Houſe, and were burning it; that the 


Guards coming thither, he met them, and told them, the great Body 


them, I am ſorry, I muſt needs ſay, that we arc forced ſometimes 
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| that they heard of it about Eight o Clock, and that about that Time they 
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tice of it, were it not flagrant and viſible to every body's View. In the 
ert Places it is. inconfiftent with itielf, that he ſhould be going along Fleer- 
Street by the Temple at Ten, or between Ten and Eleven, and that there 


ſhould be fo great a Crowd, when the Fire had been three Hours before, as | 
they would Rave it. From what Place could this Mob come? There is | 


no Account of any Aſſembly of a Mob that had been that Way; but if 


they were ſtopt from going along, bow cou'd they get croſs the Street? 


For it was more eaſy to go along u the Walls, than to croſs the Street ; | 
and how. could he get into that Stream ?: He muſt ferce himſelf into it 
fiſt ; and how could that great Crowd get into Sheer-Lane Thea in 
Lincoln's: Inn.you are got into a large Place, and in that large Square, un- 
jeſs a Man would lay hold on Him, it is impoſſible to drive him through 
that narrow Paſſage at the Wicket. Then what became of him' after, ; 
cannot give any Account: Sometimes he went by the dead Wall, ſome- 
times by Sheer-Lane, and ſometimes by Chancery-Lane. Then he is afked 
where they ſeized Dammaree ? He ys, againſt. the dead Wall: I be- 
lieve every body knows there is no dead Walk till you come to Lincoln 1 
[nn- Fields, and that he who turned on the Left-hand from the Mob could 
not fee them ' ſeize him there. But all that he ſays is overthrown by the 
other Witneſſes, for they contradict him as to his going to aſſiſt this Gen- 
tlewoman'z no, he ſtaid an Hour after the News: Nay, that you may have 
an Inftance of the Uncertainty of the Computation of Time, that Wit- 
neſs, which.is Biſbep, ſays, the News was brought him at half an Hour 
paſt Eight, and that he ftaid till half an Hour paſt Ten; and then being 
aſked, How long after the News was brought he went away, he ſays, 
About an Hour: And this is an Inſtance that People are not exact in giving 
an Hour on ſuch Occaſions. 3 5 
Fucard came next: He ſays only that he was in Drink. But that Part 
of Ward's Evidence, whereby he would have you believe that he went in 
Kindneſs to help the Gentlewoman, is contradicted by Biſhop ; for he ſaid, 
they had a Supper after the News of the Fire; and the Poſtillion ſays, 
that he ſtaid an Hour at leaſt. 3 | 
Hard and Giles give this Account: That he was at Giles's Shop in 
Fleet-Street about half an Hour after Ten, which is about the Time that 
he went away from the Bell: That he ſaid there till three Quarters of 
an Hour after; but they both contradict Mood, for he ſays he went with 
Danmaree ; but they ſay, he was not with him. She gives this Account: 
That they heard there was a Fire in Lincoln's- Inn- Fields long before this ; 


— — 


ſaw two Men with Irons, which they ſaid were the Irons of the Pulpit; 
and he ſays, that he knew them; which does prove that the Buſineſs, 
She was aſked, How ſhe knew him to be the ſame Man? and I think ſhe 

ives a good Account of it. She takes Notice of one thing that ſome 
aſked him, Who he was for ? He did not make Anſwer that he was for 
High-Church or Sacheverel, or any thing of that ; but gave a civil An- 
ſwer: You fee who lam for; Tam for the Queen. | | 

Cummins ſays, that he ſaw a Waterman in the Queen's Coat, and that 
he ſaw him receive a Blow on his Head for not taking off his Hat; and 
that be ſaw him puſhed to and again; and that he ſeemed to be vety drunk; 
and this he mentions to be about Eleven Clock. 

The next are Reading and Prince ; they came together, and went to- 
gether: They ſay, they ſaw the Sconce brought by a ſhort Man in his 
own black Hair, and that this Man had on a Waterman's Coat with a 
Badge, but they could not diſtinguiſh it; they could not diſtinguiſh the 
Colour of the Coat, but his Hair was black, and he a little Man; and 
though they were not near him, yet they were near Dammaree ſoon after. 
About three Quarters of an Hour after, going homewarls, they went to- 
wards _ treet, and there they met Dammaree (that was about Eleven) 
coming from Dueen-Street, and going to the Fire. It ſeems they had ſome 
Talk with him, and he kifſed one of them, and they are ſure that this is 
the Man, and there they find him at Eleven. Cummins ſaw him at the 
Fire at Eleven, and he was with Mrs. Giles three Quarters of an Hour 
after Ten. Theſe Women ſay, when they obſerved this ſhort Man, 
they were without the Mob : when they came to the Fire, there was a | 
great Mob about it; and as you have heard from others of the Witneſſes, 
that there were ſome "Thouſands, you may imagine them ſome Hundreds. 
They were behind the Mob, and he a ſhort Man: and they were aſked 
bow they could ſee or obſerve him? They ſay, they diſcovered him as they 
looked under the Arms of ſome of the Rn. You will have ſome Re- 
gard to this Evidence by-and-bye. 

The next is Malter, who is a Waterman, and ſays, he took up Dam- 
mare? at half an Hour after Eleven, for he took Notice of the Clock; and 
there is Reaſon to think, that while he was waiting in his Boat, he might 
obſerve the Clock : He therefore I believe may be relied on. He ſays, 
he carried him croſs the Water, and ſet him down at, or near home; and 
therefore you may believe he did no more. 


10 (oe ſuch Men brought into a Court of Juſtice 1 would not take No- f Ten: But this is no Objedion. It is not to be expected that People 
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Hales ſays, That ſhe met him at the Strand Bridge near Eleven; there 
could not be much difference in that Time. Harbins ſays, ſne met him with 
Hales, and it was about Eleven. | 

This is the Evidence as to the Facts: They have called others to give 
an Account of his Reputation ; and as of the one Side his Reputation is 
not attempted to be ſhaken before this Time, fo they have brought Wit- 
neſſes to prove him a firm Man to the Church and Queen, and a peace- 
able Man. He took Notice of the Proceedings of Dr. Sacheuerel, and as 
one of the Witneſſes ſays, he withed that Sermon had not been printed, 
and then we had not had this Buſtle ; and that ſhews, in that Inſtance, an 
Inclination not to be engaged in ſuch. a Mob as this. They ſhew other 
Inſtances of his prefling Seamen for the Queen ; and this is the Strength 
of the Evidence on the other Side. | | 

As to the Uſe they would make of the Difference in point of Time, I 
would obſerve, that it is difficult to ſet that right among his own Wit- 
neſſes; and it is almoſt impoſſible to be exact to half an our. For Giles 
lays, that he came to her Shop at a Quarter after Ten, and the other 


Witneſſes ſay, he did not leave the Alehouſe *till half an Hour after 
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ſhould be ſo exact upon ſuch an Oecaſion ;; therefore how does this oppoſe 
the Evidence of the other Side? If they had not brought ſome Witneſſes. 
themſelves to prove he was there, they might as well have uſed it as an 
Argument to prove he was not there at all. For they have given an' Ac- 


count of him till Eleven; but you muſt conſider what Credit is to be 
given to ſome of theit own Witneſſes, that prove he was there; and 


then you muſt conſider what Weight is to be laid on the Variance of 


Time, when all lies in the Compaſs of about two Hours. You obſerve 
too, that they give na Account where he had been when he came from 
towards Ste- Irrer for if it be true that he was ill uſed for not pulling 
off his Hat, how comes he to be coming back again to the ſame Fire 

Therefore conſider how far they are to be reconciled ; for if there is a 
Way to reconcile them all, that will be an Inducement to you to believe 


= 


they all ſpeak right. t. 


e ſaw him bring the Branch, that it was pretty near the 
Time of his going away to Drury-Lane, and it was not long beſqge the 
Time that 15 Women went away, and met him coming Kick agatM*: 80 
that though it was begun to be rifled at Eight o'Clock, yet by the Evi- 
dence of the Women, it appears that the Branch was thrown in between 
Ten and Eleven; and that is conſiſtent with the Time that he left Mrs. 
Giles, Then if thatbe ſo, What is there that contradicts it? Nothin 
but a Computation in Time, and an eaſy Suppoſition ſets that right, If 
they miſtook but half an Hour, or an Hour, it ſets all right; and it is eaſy 
in fach a Hurry to miſtake it, 5 ä | 
Orrel ſays, that Dammaree led the Mob towards Drury-Lane through 
Great Queen - Street; then, when he had done his Work there, and the 
Guards had diſperſed them, he comes back again, and the Conſequence is, 


Collier ſays, 


that thoſe two Women ſhould meet him. This falls in with what the Wit- 
neſſes ſay, that he led them towards Queen- Street about Eleven, and they 
{ ſay, they met him coming from that Way back again, about Eleven; and 


they don't pretend to give any Account of him that way, thoigh it might 
have been as eaſy for him to do it, as to give an Account of himſelf in Lin- 
coln ' Inn- Fieldt. And if this Man was only forced to throw up his Hat, 
and Huzza, and got from them as ſoon as he could, his neareſt Way to 
Strand-Bridge was not by Great Queen- Street; and then how comes he ta 
come back again? But if he ſet them on in Drury- Lane, it was then very 
proper for him to come back and viſit his Friends that he had left in Lin- 
coln's- Inn- Fields, and fee how the Work he left them to do went on. Then 
the Time that the Waterman carried him over is right; that after all was 
done, he ſhould $0 home ; but it don't appear which way he went, and he 
might do all theſe Things charged, and yet go home at that Time. 

As to his Defence that he was forced, there is only Wood and the 


Man that went to ſee his Apprentice. Cummins only ſaw him receive a 


Blow for not pulling off his Hat; and ſays, He was ſhoved about by 
the Mob: But it is plain, he was one of them that forced the Soldier 
to nuns and pull off his Hat, and there is nothing to contradict that. 
They take Notice of his being in Drink; it is reaſonable to think it was 
ſo, but that is not to be any Excuſe at all : I believe a great many of thoſe 
People might be in drink, and that is a fit Preparation for ſuch Enter- 
prizes as theſe; when Men are going to act ſo contrary to Law, they 
ought to prepare themſelves for it = rink, and alittle more might carry 
them to any other Houſes ; nay, might carry them to St. Fames's. If a 
Man be guilty of a Crime of ſo great Conſequence, it is no Excuſe that 
he is in A It is a Crime that he is in drink; but he was not ſo far 
diſordered, but he knew what he was about: He could lead them to Drury- 
Lane, tell them that he would have all the Meeting-Houſes down, 
and uſe proper Words to encourage them: Therefore that Drink, that 
don't diſable him from doing Miſchief, muſt not be an Excuſe for doing 
it, 

As to his Reputation, I ought to take Notice to you what I think 
is the Nature of that Sort of Evidence, and the proper Weight that is to 
be given to it. When a Man is accuſed of any Crime that is wicked or 
diſhoneſt, and it is not fully proved upon him, but it is in doubt ; then 
his Reputation is of great Moment, becauſe it is not to be thought that a 
Man of a good Reputation would be guilty of ſuch a Crime as carries 
Slander with it. But you will confider, in the firſt Place, that hat is 
not to prevail againſt poſitive Evidence, if you believe the Witneffes : 
If fo, a Man muſt always eſcape the firſt Crime he is guilty of. But 
there is another unfortunate Circumſtance I muſt obſerve, that we are in 
a Time when many People were led into a Belief, that doing theſe Ac- 
tions was a commendable Thing; that it was a ſhewing their Zea! to the 
Queen and the Church ; and I doubt not, but many of them that were 
concerned in this Matter were poor miſtaken Men that thought they were 
doing their Duty, and what did well become them. And if that be 
the Caſe, then his Reputation and good Behaviour before is of no Con- 


| fideration. 


It is unhappy, indeed, that theſe Miſtakes are propagated; but it is 
monſtrous to ſee how People may be miſled; that they ſhould fall 
foul on the Diſſenters, and pull down the Meeting-Houſes, when they 
are rather the Objects of Pity than Anger. If they are not ſatisfied with 
the Eſtabliſhed Church, which is the beſt in the World, and they loſc 
the Benefit and Advantage of that excellent Conſtitution, they are to be 
pitied for their Miſtake : But why ſhould any one be angry, becauſe they 
do a Prejudice to themſelves ? But this Matter having been under the 
Conſideration of the Legiſlature, and there being a Law that allows them 
the Liberty of ſerving God in their own Way ; fince that Liberty is al- 
lowed them, Why ſhould any body be concerned that they enjoy it? And 
why ſhould their Meeting-Houſes be pulled down? But Dr. Sacheverel 


at that Time (I would not reflect on him; he has undergone a Cenſure in 
another Place) when he had fallen foul on the Toleration, and repreſented 
it as an Encouragement to Schiſm, and a Ground of Danger to the Church, 
thoſe People that thought him a Confeſſor for the Church, thought they 
could do no leſs than pull down thoſe Meeting-Houles, which were the 
Seminaries of Schiſm. And this Doctrine of Non-Reliſtance, which is cried 
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him; there was an Intention the Night before, and Mr. Burgeſis was | 
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Se ted by Reſiſtance ; theſe People will refit, to ſhew they are not 
r reliſting, and oppoſ? the Queen's Guards in V indication of that Doc- 
trine that Nobody ought to reſiſt: But it ſhews that when a Madneſs is 
got among the People, they cannot think as they ought to do, and many 
unaccountable Things will be done; and therefore he wy * think it no 
Blemiſh to his Reputation: And Dr. Sacheverel, that has been con- 
demned for thoſe e, by the Parliament, and ſtands convicted of being 


guilty of them, ſome "op having made it honourable to him, others 


Hough it might be an Honour to them too, to demoliſh Meeting- 


Houſes, and to raiſe Seditions and Riots, which are not to be borne in a 
civilized Country; for Nobody knows where Popular Tumults will end. 
This being then the Matter of Fact on both Sides, and what there is 


in Fact, and in Preſumption; give me leave to take Notice what the Law 
is in this Caſe. For it has beey' inſiſted on by the Counſel for the Pri- 


ſoner (and I muſt do them Right, they have taken into Conſideration all 


aſes that relate to this Matter) They inſiſt that this is not levying 
band on this Ground, that he was not proved to be at the Meeting- 


Houſe in Drury Lane, mor oY at the Fire at Dr. Burgeſis; and if he | | 


was only at one Place, one Inſtance would not make it levying War. If, 
ſay they, there had been a general Intention, it would have gone hard with 


only mentioned; and it is not certain that there was a general Deſign to 
ull down the reſt, Nay, he was not there, and it was by accident that 
he came to Linceln's-Inn-Fields, and he was but at that one Place; and 
they take Notice of ſome Caſes, 7 that about the Bawd y- Houſes, 
aol that the. Lord-Chief- Juſtice Hale differed from the reſt of the Judges. 
This is a Matter that has been often under Conſideration : The Act of 
the 28th Edward the Third, which is the great Law for Declarations of 


Treaſon, declares what ſhall be adjudged Treaſon : Compaſling or Ima- | - 
gining the Death of the King, and evying War againſt the King, are two - 
| a 


iſtin& Species of Treaſon, Now my y, that nothing was deſigned 
againſt the Queen. If the levying War againſt the Queen, was there 
meant only of a War againſt the 2 


to mention it in that Act, becauſe they had before made the compaſſing her 


Death to be Treaſon. _ 33 
Now he that levies War, does more than compaſs and imagine the 


King's Death ; therefore it has been always ruled, that where there is an 
actual levying of War, which concerns the Perſon of the King, ay lay 


the Treaſon to be the compaſſing the Death of the King, and give a Proof | 
thanks you for your Service. Cryer, make Proclamation. 


of it by levying War. But there is another levying of War, which is not 
immediately againſt the Perſon of the King, but only between ſome par- 
ticular Perſons, There is a vaſt Difference between a Man's going to re- 
move an 'Annoyance to himſelf, and going to remove a publick Nuiſance, 
as the Caſe of the Bawdy-Houſes ; and the general Intention to pull them 
down all is the Treaſon : For if thoſe that were concerned for them would 
defend them, and the others would pull them down, there would be a War 


immediate] Ye 


In the Caſe of Inclofures, where the People of a Town babe Trad Part 


of their Common incloſed, though they have come with a great Force to 
throw down that Incloſure, yet that is not levying of War; but if any 


will go to pull down all Incloſures, and make it a general Thing to re- 


form that which they think a Nuiſance, that neceſſarily makes a War be- 


tween all the Lords and the Tenants. A en Tye is a Nuiſance, and | 


may be puniſhed as ſuch ; andif it be a particular Prejudice to any one, if 
he himſelf ſhould go in an unlawful Manner to redreſs that Prejudice, it 
might be only a Riot; but if he will ſet up to pull them all down in ge- 


nceral, he has taken the Queen's Right out of her Hand: He has made it 
a general Thing, and when they are once up, they may call every Man's 
Houſe a Bawdy-Houſe; and this is a general Thing, it affects the whole 


Nation. | 
No:y to come to this Inſtance. If you believe the Evidence, Dammaree 


was concerned in pulling down two Meeting-Houſes : He was not pre- 
ſent at Drury-Lane, that is, he was not proved to be there: but if he ſet 
others on to do it, it is his doing, and he as much pulled down that 
Meeting-Houſe in Drury-Lane, as if he had pulled it down with his own 
Hands. Beſides, they tell you his Declaration, that he would have all of 
them down. Again, theſe Gentlemen don't ſeem to deny, but if the In- 
tention were general, it would be levying War: If it were general, where 
would it end? Anditis taking on them the Royal Authority ; nay, more, 
for the Queen can't pull them down till the Law is altered : therefore he 
has here taken on him not only the Royal Authority,-but a Power that no 
Perſon in England has. It concerns all that are againſt the Meeting-Houſes 
on one Side, and all that are for them on the other, and therefore is levy- 
ing War. 

They ſaid, they would defire this Point to be reſerved to them on the 
Account of the Opinion of the Lord-Chief- Juſtice Hale: But I believe 
this Matter has been ſo often ſettled, that it would be ſtrange for us to de- 
part from ſuch a ſettled Rule of Law ; for theſe are only the ſame Argu- 
ments that were offered by the Lord-Chief-Juſtice, and he offered the 
ſame Arguments that were uſed in Queen Elizabeth's Reign; but it was 
then held to be Treaſon, and has been held ſo ever ſince. His Objection 
made them conſider it then, and they did ſo; and I ſuppoſe they will not 
expect that it ſhould have more Weight out of their Mouths than out of 
His. It was then ſettled, and has been taken for Law at all Times ſince, 
ſo that it is not a Matter now to be called in Queſtion. And as to the 
Statute of 13 Eliz. the Intention to levy War ſurely is not an Intention 
to do a Thing, which when it is done, is not levying War. 

Thus the Matter ſtands in Point of Law : I take it to be clear that it 
is levying War, if you take him to be Guilty of being at one of the 
Meeting-Places, and leading them, and tempting them, to another, 
Whether chat is true, or not, is what mult be left to your Conſideration. 
You have heard what has been ſaid, and what Difficulties ariſe in Point 
of Time, and on the other Proofs : If you are of Opinion, that he was 
preſent at Lincoln's-Inn- Fields, and did encourage them, and acted any 
otherwiſe than by Force; if you believe he led, or invitedthem to another 


ueen's Perſon, it would have been idle 
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up in all Cafzs to be the Doctrine of the Church, this DoRrioe.is.to be 


| 


| whereof he ſtands indicted, and that he had no 


Place, and. pulled down thits.then, you. will find; bim Guilty, of Hig 
Treaſon. If you think he was not there, or was under a Cane, 
then he will pot be Guilty, As ye ag pag drunk, whether he was 6 
or not,” ought not to influence, ove Way or er... 


{ 1 3 : 2 * r LOS - 
\ Cir. of der. /Oicer, take Care of the Juty: Lay our Hand upay 


. You ſhall well and truly keep every one ſworn. of this Inqueſt together 


in ſome private and conyenient Room, without Meat, Drink, Candle 
or Lodging. Lou ſhall not ſuffer any Perſon whatſoe ver to ſpeak to them 


or any of them, neither ſhall you yourſelf ſprak to them, until ſuch Time 
as they have delivered up their Verdict, unleſs it be to aſk them, whether 
they be agreed of their Verdict? So help you God, 
ben the Priſoner was taken away, and. the Jury withdrew to the 
Room provided for them, and after about an Hour's Conſultation, agreed 
upon a Verdict; and coming into Court, were called over. 
Cler. of Arr. Gentlemen of the Jury, anſwer to your Names. Sir 
Edwerl Gould, ol OR OR e eee FRO. OB 90 
ir Edward Gould. Here, (And fo of tbe rel.) e wn 
Cler. of Arr. John Gall. 5 2 252 e e 
Ae. of Arr. Gentlemen, Are you agreed of your Verdi? 
' Cher. of rr. Who dan Ey for you Ee Oger Ou, Eoicinan. 
Quer. of Arr. Who ſhall ſay for you ?---Omnes. Our Foreman, 
_ Cler. of Arr, Set Daniel „ 285 ks to the Bar. E 3 
„ ART 
Cr. of Arr. Daniel Dammaree, hold up thy Hand, © 
„ ee e e ee ... * 
Gentlemen of ue look upon the Priſoner. How ſay you, Is he 
Guilty of the High Treaſon, whereof he ſtands indicted, or Lot Guilty? 
Foreman, Guilty, Ao wo e e ee e eee, 
Cler. of Newgate, Look to him, Keeper. Guilty of High- Treaſon. 
Cler. of Arr. What Goods or Chattels, Lands or Tenements had he at 
the Time of the High-Treaſon committed, or at any Time fince ? 


: 


. © Foreman. None, to our Knowledge. 


7 EE Arr. Then hearken to your Verdict, as the Court has recorded 
it, You ſay that Daniel Dammaree is G we of the High-Treafon 
| Joods or Chattels, Lands 
or Tenements, at the Time of the High-Treaſon committed, or at any 
Time ſince, to your Knowledge: And ſo you ſay all. 
Omnes. Yes. FC | | 
Cler. of; Arr. Gentlemen of the Jury, the Court diſcharges you, and 


Cryer. O Yes, O Yes, O Yes. All Manner of P-rſons, that have any 
Thing more to do at this General Seſſions of the Peace, Seſſions of Oyer 
and Terminer, and Gaol-Delivery of Newgate, holden for the City of 
London, Seffions of Oyer and Terminer, and Gaol-Delivery of Newgate, 
holden for the County of Middleſex, may depart hence for this Time, and 
give their Attendance here again To-morrow Morning at Eight of the 


Clock, | 
GOD fave the Quzex. 


On Saturday the 21/ of April, 1710, being the laſt Day of the Seffions, the 
Lord Mayor, and Mr. . Richardſon, af Af as — 2 
corder, in the Abſence of Sir Peter King, Knt. Recorder of the City of 
London, with ſeveral Aldermen, and Tuftices of the Peace for the County if 
Middleſex, came into Court about Six in the Evening ; and the Court being 
{min the * N 3 with _ pſon Archer, convicted the ſame 

eſſions, for ſtealing a Horſe, was brought to the Bar, to receive Tudoment : 

When Fares et 2 : . a Jug * 

Cler. of Arr. Daniel Dammaree, hold up thy Hand. : 

' (Which be did.) ” 

You have been indicted for High- Treaſon, in levying open War within 
this Kingdom, againſt Her Majeſty ; you have pleaded Not Guilty, and 
have put yourſelf. for Trial upon your Country, which Country have 
found you Guilty: What can you ſay for yourſelf, why the Court ſhould 
not pronounce Judgment againſt you, to die according to Law ? 

Dammaree. My Lord, I aſk Pardon of the Queen and the Law, which 
I confeſs myſelf to have offended in a very vile and unjuſtifiable Man- 
ner, and humbly beg that my Caſe may be favourably repreſented to Her 
Majeſty ; having no other Dependance, but on Her Royal Mercy. 

Mr. Serj. Richardſon. Have you any Thing to offer by yourſelf, or 
Counſel, which may be of ſervice to you in Arreſt of Judgment ? 

Dammaree. No, my Lord. | | a 

Mr. Serj. Ricbardſon. Then call upon the other Priſoner. 

Cler. of Arr. Sampſon Archer, hold up thy Hand. 

. (I bich he did.) 

You have been indicted for feloniouſly ſtealing a bay Gelding, the Po- 
perty of William Birch : You have pleaded Not Guilty, and put yourſelf 
for Trial upon your Country, which Country hath found you Guilty: 
What can you 27 for yourſelf, why the Court ſhould not proceed to give 
Judgment againſt you, to die according to Law ? 

Archer. It is my firſt Fact, and I pray that I may be tranſported. 

Mr. Serj. Richardſon. Is that all you have to ſay ? 

Arch. Yes, my Lord. 

Cler. of Arr. Then, Cryer, make proclamation. 

Cryer. O Yes. All Manner of Perſons are commanded to keep Silence 
while Judgment is giving, upon Pain of Impriſonment. 

Mr. Serj. Richardſon. You that are the Priſoners at the Bar, you have 
paſſed your Trials for capital Offences, of which you have been ſeve- 
rally indicted : You have had patient Hearings : One of you has had the 
Aſſiſtance of Counſel of great Skill and Ability, and all the Liberty and 
Indulgence you could, in Reaſon, defire or wiſh for; but your Guilt was 
ſo plain and evident, that every one that heard your Trials muſt ad- 
mit, that you ſtand juſtly convicted by the Verdict of your Country: 
Your Crimes, as they are various in their Natures, ſo they ſubje& you 
to different Puniſhments ; but your Sentences have this fatal Similitude, 


that they both terminate in Death: Which, though terrible in its Na- 
ture, 
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her Croton and — V the Form of the Statute in thot Caſe niade 
and provided, Upon this Indictment. he has been arraigned, and there- | 
unto hath pleaded Not Guilty, and for his Trial hath put himſelf upon 


God and his Country, which Country you ate. Your Charge is to en- 
1 


quite, whether he be Guilty of the High- Treaſon whereof he ſtands in- 
difted, in Manner and Form as he ſtands indifted, or Not Guilty. If you 


| 
find him.Guilty, you are to enquire what Goods and Chattels, Lands and | 
| 


Tenement?, he had at the Time of the High- Treaſon committed, or at 


any time ſithence. If you find him Not Guilty, you ate to enquire whe- 


ther he fed for it: If you find that he fled for it, you are to enquire of his 


Goods and Chattels, Lands and Tenements, ag if you had found him 
Guilty. If you find him Not Guilty, nor that he fled for it, you are to 
fay ſo, and no more, and hear your Evidence. e 

Mr. Thomſon, May it pleaſe your Lordſhip, and you Gentlemen of the 
Jurys Francs Willis, the Priſoner at the Bar, te indicted, for that he, 
not having the Fear of God before his Eyes, but being moved by the In- 


natural Obedience, which true and faithful Subjects of our Sovereign La- 
dy the Queen do and ought to bear towards her, and intending to diſturb 
the Peace and common Tranquillity of this Kingdom, on the firſt of 
March laſt, in the Pariſh of St. Andrew, Holborn, in the County of Mid- 


* „ 


ſtigation of the Devil, and deſigning to withdraw the cordial Love and 


dlifex, traitorouſly compaſſed and imagined to oy, 4 and ſtir up Re- 


bellion and Inſurrection againit our ſaid Lady the Queen within this King- 
dom: And that he might accompliſh his ſaid traitorous Imaginations and 


' Deſigns, on the ſaid firſt of March, and in the ſaid Pariſh being aſſembled, 
- with a Multitude and great Number of People, armed and arrayed in a 


warlike Manner, he did then and there unlawfully and traitorouſly levy 
War againſt our ſaid Lady the Queen, contrary to the Duty of his Alle- 
giafice, againſt the Peace of our ſaid Lady the Queen, her Crown and 
Dignity. | 
To thi Indictment he has pleaded Not Guilty. | 
Gentlemen, we ſhall call the Evidence for the Queen, and if they 
prove the Charge, as laid in the Indictment, we doubt not but you will 
find him Guilty, 1 x, DOOR. f | 
Mr. Att, Gen. My Lord, the Priſoner at the Bar ſtands charged by this 
Indictment for being one of thoſe wicked rehellious'Perſons, that had ſo 
little Concern for her Majeſty, and his Fellow-ſubje&s, that upon the 
firſt Day of March laſt, he aſſembled with a gteat Number of other ſedi- 
tious and rebellious Perſons, to the Diſturbance of the Peace of the Queen, 
and her Subjects. It is ſurpriſing to conſider, that under the Reign of a 
Prince, ſo good as her Majeſty, any ſhould be found ſo wicked as to be 
liable to be charged with ſuch a Crime as this: When the Courts are 
open and free, to puniſh any that offend againſt the Laws of the Land, 
that it ſhould be thought neceſſary for ſuch a Number of People to get to- 
gether, to do what is the Duty of the Magiſtrate, and for them to take 


upon them to puniſh Offenders : But we know there are ſome ii would 


bring all Things into Confuſion, and the Way to do it, is to proceed in 
this Manner. It is not difficult, indeed, to know what the Deſigns of 
theſe People were; you will hear it was pretended to be a Deſign to pull 
down the Meeting- Houſes, that is, the Houſes of thoſe People that are 
unhappy enough to diſſent from the Church. We ſhall ſhew that this 
was a * ormed before, and reſolved to be executed the firſt of March : 
That it was reſolved by a great Number of People met at the Temple, that 
the Night following they would deſtroy the Meeting-Houſes thereabout : 
'That in Execution of this Deſign, there were, in ſeveral Parts of this 
County, great Numbers por together, and that they did make Aſſaults on 
divers of ber Majeſty's Subjects, and did pull down many Meeting-Houſes, 
gut them, as they call it, and bring the Materials to their Fires, and 
there deſtroy them. We ſhall ſhew that this Man was not only at one, 
but at ſeveral of theſe Bonfires ; that he was there not as a Spectator, but 


As 


active, and had the Vanity to be a e of the Mob; that he had got 


a Curtain belonging to the Meeting-Houſe in Fetter-Lane, that he put it 
upon a Pole, and carried it at the Head of the Mob; that he came from 
that Place to another Fire in Hatton- Garden, and was active in throwing 
the Timber into the Fire there. When we have proved this Fact upon 
him, that he was concerned in this Manner, your Lordſhip will direct 
the Gentlemen of the Jury, that this meeting together with Farce, to 
work a Reformation in the State, in order to pull down the Meeting- 
Houſes, that this will amount to levying War, and High-Treaſon, as it 
is laid in the Indictment. | 

Mr. Sol. Gen. My Lord, the Charge in the Inditment has been fully 
opened, I ſhall only call the Witneſſes; and if we prove the Fact, I take 
it to be clear, that it is levying War within the Statute of the 25th of 
Edward the Third. | | 
Then Thomas Tolboy was ſworn. 
Mr. Sel. Gen. Pray acquaint wy Lord, and the Jury, what you know 
of any Deſign to pull down the Meeting-Houſes. - 

T. Tolb:y. My Lord, as I went through the Temple, on Tueſday the 28th 


of February, I ſaw there a great Mob, a great many T houſands, and I 


heard them conſult of demoliſhing Mr. Burge/s's Meeting-Houſe. 
Mr. Sol. Gen. What was the . of their being at the Temple ? 
T. Tolboy. They came with Dr. Sacheverel's Coach home from M gſiminſter. 
Mr. Sol. Gen. When was this to be done ? 
T. Tolbey. It was to be done the next Night, 
Mr. Sol. Gen. You heard this Diſcourſe among them; was Mr. Burgeſs's 
Mceting-Houſe pulled down the next Night? —T. Telb;y. Yes. 
Mr. Sol. Gen, Were there any others pulled down ? 
T. Tolboy. I have been informed fo; but I don't know myſelf, 


Mr. Darnell. Was the Talk particularly abeut Mr, Burgeſs's, or were | 


any others mentioned! EE | | 
T. Tolbey. Mr, Burgeſs's was mentioned; I don't remember any other 


mentioned. | 

L. C. F. You ſay no other was named. Was there any Diſcourſe of 
Meeting-Houſes in general! 

T. Tolboy. I don't remember any but his mentioned. Some ſaid, We 
will go preſently, and pull down Dr. Burgeſi's Meeting-Houſe; others 
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were for deferring it till the Morrow Night; and others, till the Even 
CF ee LC TSS 
Mr. Art. Gen. Look upon the Priſoner, and tell us if you know him, 
J. Lunt,” My Lord, I ſtood within my own Door in Xirby-Streer, thy 
Night that the Mob was, and about eleven at Night,” he came over. 
— my Door, and ſpoke theſe Words, They made me Captain of a Pary 
eu 11 | 
Mr. Darnell. My Lord, I muſt object againſt his giving in Evi 
what the Priſoner cold him, e ging 
Mr. Sol, Gen. Surely it is Evidence what a Man fays.  _ 
Ar. Att. Gen. You ſay you know him; do you remember you faw him 
on Hedneſday, the firſt of March laſt ? ' 550 La 
J. Lunt. I forgot the Night: It was the Night the Meecting-Houſ, 
was pulled down in Hatton-Garden. 1 | | 
7. Ait. Gen. Did you ſee him alone, or were there others with him? 
I” Lunt, He came right againſt my Door, and Nobody ſpoke to him a 
I ſaw; but he ſaid, They had made him Captain of a Party that Night. 
Mr. Att. Gin. Stay, we will call another firſt. | HOI, | 
| 2 * A Then bs pri was fworn. ' . 
| Att. Gen. Pray, acquaint my Lord, and the Jury, whether 
ſaw the Priſoner the fl of Mareh lat, n 8 N bo 
W. Grove. | never ſaw him till that Night. I faw bim with a long 
Pole, and a Curtain upon it, and he cried out, A Higb. Church Standard] 


He ſtopped ſeveral Coaches, and got Money from them, and made them 


cry, High-Church. But to ſwear that this is the Man, I can't. 
Mr. Att. Gen. How many were there together? of 
N. Grove. Five or ſix hundred. 6.072 „ 
Mr. Att. Gen. Was there any thing like Colours before them ? 
I. Grove. Yes, there was à Curtain, and be that carried it, cried, 
High-Church Standard]! He ſtopped many Coaches, and got Money from 
them, and made them cry, High-Church. | 
Mr. Sol. Gen. Whence did he bring it? | . 
. Grove. From Mr. Bradbury's Metin , in Fetter-Lane. 

Mr. Sol. Gen. Did he carry it nowhere elſe ? 

W. Grove. I ſaw it nowhere but at the Fire at Holborn, 

Ar. Col. Gen. Was there any Fire in Hatton-Garden ? 

W. Grove: Yes, there were three, | 

Mr. Sol. Gen. What were they made of ? | 

I. Grove. Of the Materials of Mr. Taylor's Meetings Houſe. 

Ar. Sol. Gen. Do you know of any others that were pulled down ? 

IF. Grove. Yes, Mr. Burgeſs's. 

Mr. Sol. Gen. Do you know of any others? 

W. Grove. I have Gd of others, but don't know them, 

Ar. Att. Gen, After Millis was taken, you went to Newgate ; now 
give an Account, did you make any 1 * Obſervations at the Time 
you ſaw the Man diſplay the Banner ? Did you take any Notice of him? 

. Greve. Yes. ; 

Mr. Att. Gen. What did you take Notice of him ? : | 
. Grove. I took ſuch Notice, that I thought I ſhould know him 

\ 


again, 


Mr. Att. Gen. Now, did you go to Newgate to ſee him ? 
WW. Grove. Les; but the Place was dark, and his Cloaths and Wig 


| were altercd. | 


Mr. Att. Gen. What did you think of the Man you ſaw in Newgate? 

V. Grove. I did think it was the ſame Man. ; 

Mr. Att. Gen. Now look at him, and ſee whether this is the ſame you 
ſaw in Newgate? | | 

I. Grove. His Cloaths were ſo much altered, that I can't tell. 

Mr. Att. Gen, Tell us, is that Man the ſame ? | 

M. Grove, I never faw him but that Night, and in Naugate; and it 
was ſo dark, that | can't ſay this is the Man, | 

Ar. Sol. Gen. Do you remember what Cloaths he had? 

I. Grove. I can't tell whether they were Blue or Green. FJ 

Mr. Sol. Gen. Were there more that flouriſhed Colours; more than one! 

M. Grove. I ſaw but one. 

Mr. Darnell. Pray, at the Time you ſaw that Banner diſplayed, wu 
there any other Fire in Hattan- Garden? 


. Grove. No; I believe this was made firſt ; and then the Mob ſaid, 


They would go to Mr. Taylor's. | 

Mr. Darnell. What time was it that the Fire was in Holborn ? 

V. Grove. About ten, 

Mr. Darnell. What time was that in Hatton-Garden £ 

IP. Grove. About eleven. | 

Mr. Darnell. You ſay this Curtain was brought out of Fetter-Lant 
Meeting. How do you know ? Did you ſee it brought out of the Meeting! 

W. Gans No; but I ſaw it brought out of the Lane, and the People 
ſaid it Eame from thence. 

Mr. Darnell. Do you remember what coloured Coat he had on ? 

V. Greve. I can't tell; it was either Blue or Green. 

Mr. Darnell. Do you remember what Sort of Hat he had on? 

I. Grove. No. ö 

Mr. Darnell. Was it a laced Hat, or a plain one? 

. Grove. I cannot tell indeed. 

Mr. Darnell. Vou ſay you looked hard at him? 

W. Grove. Ves; but I never minded his Hat. 

Mr. Sol. Gen. You heard People ſay, the Curtain was taken out of Mr 
Bradbury's Meeting: Who were they that ſaid ſo? The People that were 
concerned in the Fire, or them that ſtood by ? | 

IV. Grove. Them that ſtood by, as | might. | | 

L. C. Baron. You ſay you went to Newgate ſhortly after this, to ſee 
this Man? . Grove. Yes, my Lord. 


L. C. Baron. And the Man that you ſaw there, do you believe, y 


you not, to be the Priſoner at the Bar? 
V. Greve. Yes, I do believe it was. 
Mr, Darnell. Are you politiye this is the Man? 


J. Grove 


N. 


wi 


you bel ieve him to be the Perſon that you faw diſplaying the Colours ? 


difficult for Fo to deſcribe it; and ſo if you were aſked, how you know 


had in it. 


Ge Ne, I am not. 


8 þ | 
L. G When you went to Newgate, the Man that you faw there, did 
I. Greve. Yes, I did. ; | 
. C. How long was that after you ſaw him at the Fire? 
I. Grove. About ten Days. | ö : 
L. C. Baron. Pray, what makes you leſs knowing, or believing. now, 
than you was then? 5 | 
W. Grove. My Lord, his Cloaths are altered, and he has another Wig 
Mr Darnell. Pray tell us any one thing you had, to know this Man by: 
V. Grave. No other Inſtance, but that he flouriſhed the Colours. 
Mr. Darnell. Do you know the Colour of his Coat? 
I. Grove. I believe it was blue. | 
Mr. Darnell. Are you ſure it was not green? 
IF. Grove. I am not ſure. Sg | 
Mr. Darnell. When you ſaw him in Newgate, what did you know him 


| 


4 


E | | | 
1 „ Grove. By his Features, I thought he was the ſame Man. 

Mr. Da: nell. Pray deſcribe any one Feature you knew him by. 

E. C. J. It is difficult to deſeribe a Man's Face, and ſo it is to deſcribe 
bis Hand. If you were aſked how you kpew a Man's Hand f it would be 


any Man's Face in Court, unleſs there was ſomethin very particu- 
lar in his Face; and yet there is ſomething in the Compoſition of a Face, 
by which it is known, which none perhaps but a Painter can deſcribe, 

Mr. Sol. Gen. You ſay he is altered from what he was in Newgate? 
Has he not the ſame Cloaths on ? | 

V. Grove. He has quite another Dreſs, and another Wig, he had blue 
Cloaths on there. | 

Mr. Sel. Gen. And you ſay, you believe the Man that had the Colours 
had blue Cloaths ? , 

IF. Grove. Yes, indeed I take them to be blue; but cannot be poſitive 
whether they were blue, or green. 
Mr. Sol. Gen. You have ſpoken about this Matter already, on your Ex- 
amination, you have formerly conſidered it coolly, you ought to conſider 
what you have ſaid before, and to recollect yourſelf, The Man you ſaw 
in Newgate, What Coat had he on ?---//. Grove. He had blue. | 

Mr. Sol. Gen. I aſk you, whether the Man that flouriſhed the Colours | 

ad blue? | | | 
4 IF. Greve. It was blue or green. 

Ar. Fol. Gen. Which of the Two do you believe it to be? 

I. Grove. Indeed I can't well tell. 

Mr. Sol. Gen. The Man in Newgate, What kind of Wig had he? 

I. Grove. A Wig that fell more off from his Face. 

Ar. Sel. Gen. What fort of Wig had the Man with the Colours? Was 
it that kind of Wig which the Man had in Newgate ? 

V. Greve. I think it was not. 

Mr. Sol. Gen. Do you believe this Man to be him that you ſaw in Net- 
ate? 

IF. Greve. Indeed I can't believe him to be the ſame. 

Mr. Sol. Gen. Pray who brought that Man to you? x 

IV. Grave. It was Mr. Hill, the Keener, 

Mr. Sol. Gen. Is he here? Let him be called, 

{hen Mr. Hill was ſworn. 

Mr. Att. Gen. Do you remember Mr. Grove's coming to ſee the 
Priſoner in Newgate ® 

Hill. 1 never ſaw any body come while I was there, 


Mr. Sel. Gen. Do you remember that he came to ſee any of the Pri- 


foners ? 
M. Grove. Juſtice Blackerby's Clerk came with me, and we had a 
Quartern. of Brandy. 

Hill. I did not remember him before, but I remember Juſtice Blacker- 
by's Clerk came, and ſomebody with him. | 

Mr. Sol. Gen. Who did you ſhew him ? 

Hill. The Priſoner at the Bar. 

Ar. Sol. Gen, What Dreſs was he in then? Do you remember? 

Hill. No. | 

Ar. Sol. Gen. Did you carry him to any other but the Priſoner ? 

Hill. No; there were others upon the Stairs; but they were Women. 

Ar. Sol. Gen. Was there any other Priſoner ?--- Hill, No. 

Ar. Sel. Gen. And is this the Man ?--- 7]. Ves. 

L. C. J. Do you remember what Cloaths he had when he firſt came to 
Newgate; or at any time after? 

Hill. 1 don't know any but them he has on; I was not in the Way 
when he came in. 

Mr. Darnell. Did you go up with that Man ?---H1/l. Ves. 

Mr. Darnell. Did you go into the Room where the Priſoner was? 

Hill. I went to the Grates. 

Mr. Att. Cen. When I aſked you at firſt whether he was at Newgate, | 
. _ not remember till he refreſh'd your Memory with a Quartern of 
randy, 

L. 4 J. Are you ſure you ſhew'd him the Priſoner at the Bar? 

Hill. Yes. 

L. C. J. Did you ſhew him any other? -- II. No. 

Mr. Darnell. You ſay you never ſaw him in any other Cloaths than 
thoſe he has on ? 

Hill. No, never; I was not there when he came in, 

Thea Hugh Victor was ſw:rn. 

Ar. Sl. Gen. Pray, acquaint my Lord, and the Jury, what you know 

of the pulling down the Meeting-Houles, and what Concern the Priſoner 


E. Vifer, I was by at a Neighbour's Door, near the Meeting-Houſe 
in Leather- Lane. 

Mr. Sol. Gen. Where was the Mob then? 

JI. Viftor. They came out of Helborn to Leather-Lane. 

Ar. Fal. Gen. Was the Bonfire in Hellorn made before that in Leather- 
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Lane? H. Victor. Les. | 
Ar. Sol. Gen. That Fire in H:1b:rn, what was it made of ? 
fl. Victor. I can't tell any thing of that. N 
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. Sel. Gen. When the Mob came into Fejter-Lane, what did they do? 

H. Fiftor. I believe I ſaw one hundred and fifty Men there, and they 
were as hard at work as they could be, in breaking down the Inſide of 
the Meeting-Houſe. | ' 

Mr. Sol, Gen. What did they do with the Materials? | 

H. Vier. I ſaw ſome of them, as I think, on that young Man's Back, 
When the thing was almoſt over, I went near Mr. Lunt's Door, and I ſaw 
him with ſome Boards on his Shoulders. 

Mr. Ait. Gen. Look upon him: Are you ſure that is the Man! 

H. Victor. Yes. | | 

Mr, Att. Gen. What did he do ? 


H. Victor. I ſaw upon his Shoulders ſome Wood; he carried it to the 


Fire, and threw it in, and made an Huzza: When he had done, he came 
up again, and ſpoke ſome Words to Mr. Lunt. 


Mr. Att. Gen. Did that ſame Man afterwards come up, and ſpeak ta 
Mr. Lunt? | | 

H. Vier. Yes; but what he ſaid I can't tell, 

Mr. Sol. Gen. Do you know what Cloaths he had on? 

H. Victor. I don't know his Cloaths, but I can remember him from a 
thouſand: I ſaw him throw in the Wood, and after he went from the 
Fire, I kept my Eye on him *till he came up to Mr. Lunt's Door, and I 
afk'd Mr. Lunt, if he knew him ? He ſaid, Ves, he was Mr. AMiles's Man, 

Mr. Darnell. What did you take Notice of him by? 

H. Victor. I know him by his Face, though [ never ſaw him before. 

Mr. Darnell. What is there remarkable in it ? 

H. Victor. I obſerved him as he threw in the Wood, and kept my Eye 
on him till he came to Mr. Lunt's. | 

Mr. Darnell. What Cloaths had he on? | 

H. Fir, He was in a Livery, but what ſort of a Livery I can't tell. 

Mr. Darnell. When did you ſee him again ? 

7 5 Victor. The next Night: I knew him when I ſaw him before the 
uſtice. | 


Ar. Att. Gen. Are you ſure, that the Man you ſaw that Night, and | 


the next Night, is the fame Man f---H. Victor. Yes. 
Mr. Darnell. Was it not dark ? 
H. Vitor. There was the Light of the Fire. 
Mr. Darnell. Did you ſee him by no other Light than the Fire? 
H. Vitor. No. 
Mr. Darnell. How far was he from it ? 
H. Viclor. As far as to the other ſide-the Way. 
Mr. Darnell. Were there not a great many People there then? 
H. Viclor. Not ſo many as there had been at firit; they were drawing 


\ 
\ 


away. 

M r. Darnell, Which Fire was this at? At Hation-Garden, or Holborn 

H. Viclor. At Hatton-Garden. | 

Mr $91. Gen. You ſay you faw him at Mr. Lunt's Door, and there you 
took notice of him ; How far was the Fire from this Door ? 

H. Victor. As far as tothe Middle of the Yard. 

Then Mr, Lunt was ſworn. 

Mr. Ait. Gen. Your Houſe, I think, is near where the Fire was? 

Lunt. Yes; within three Doors. 

Mr. Att. Gen. What time was the Fire? 

Lunt, About Eleven o'Clock. | 

Mr. Att. Gen. Was there a great Number of People there ?---Lant, Yes, 

Ar. Att. Gen. What was thrown into the Fire? 

Lunt, I can't tell; I did not ſo much as go out of my Door, 

Mr. Att. Gen. Did you ſee the Priſoner that Night? 

Lunt. He came right againſt my Door : He knew me, for I work'd for 
his Maſter, . He came aga'nſt my Door, and ſpoke two or three Words, 
but I gave him no Anſwer. 

Ar. Att. Gen. Is this the Man that Mr. /ior aſk'd you, whether you 
knew him ? | | 

Lunt. And as he ſpoke thoſe Words to me, Mr. Victor atk'd me if I knew 
him: I ſaid, Yes, he is Mr. Miles's Man. My Boy call'd him by his 
Name, and ſaid, What, rank, are you among them: And that made Mr. 
Vittor aſk, If I knew him? 

Ar. Sol. Gen. What paſs'd between you and him? | 

Mr, Darnell. My Lord, we humbly ſubmit it, that what he has ſaid, 
cannot be made uſe of againſt him; for the Statute of the ſeventh of King 
IV illiam directs, that he ſhall not have any Evidence given avainſt him re- 
lating to his Word; for the Act directs, That after the 25th of March, 
1696, no Perſon ſhall be attainted of Hiph-"i'reafon whereby Corrup- 
tion of Blood may be made, or cf Miſoriſion of ſuch "ireaton, but by the 


Oaths and "Teſtimony of two lawful Witneſles, cither both to the ſame 


Overt- Act, or one to one, and the other to another Oveit- Act of the ſame 
Treaſon, unleſs the Party willingly, in open Court, confels the ſame, or 
ſtand mute, &c. 

L. C. 7. Where do you find in that Act, that what he confeſits is not 
to be given in Evidence ? 

Mr. Darnell. Becauſe that Act provides, That none ſhall be tried, but 
upon the Oaths of two Witneſſes to an Overt-Act. Unleſs the Perion 
ſhal] confeſs in open Court, he ſhall be tried by the Oaths of Witneſles to 
an Overt-Act. Now to what he has done they may cal! Witncſies ; but 
to what he has ſaid, we hope they ſhall not. Confeſſions are, in a]! Caſes, 
a dangerous Evidence, and to be uſed very cautiouſly. It has been dit- 
puted, and ſo is the Caſe in Auderſn, Whether any Examinations hall 
be uſed againſt them, but thoſe Which are before a Magiſtrate? 

Mr. Juſtice Tracy. It was quite otherwiſe in the Cale of Capt. Smith, 
The Queſtion is only, Whether he ſhall be convicted upon that Proof alone? 

L. C. J. If you make any Objection on this Head, it wil! be proper when 
they cloſe their Evidence. If there is no other Evidence, you may then 
make this Objection, Whether he ſhall be convicted on that Evidence ſing- 


| V4 Suppoſe two Witneſſes prove an Overt- Act, and beiides them there 


ould be others to prove his Confeſſion, Is not that Act comply'd with, 
when ſome prove the Fact, and others come in Confirmation of them ? It 
don't fojlow but that if there be two Witncſles to Overt-Ads, there ma 
be as many others to prove Confeſſions ; It don't fay, that no Evidence 

ſhall be given but of Overt-Acts, 
L. C. Barn, If a Man confeſſes beſore a Magiſtrate that he is guilty 
of Treaſon, and that Confeſſion of his ſhould be proved by two Wit- 
neſſes, 
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neſſes, it * 
If they have no other Evidence but his Confeſſion, then will be a proper 
Time to make your Objection; but till then, there is no reaſon to object 
againſt what is now offer SY 

Mr. Darnell, It is expreſs 47 Words of the Book, that Examina- 
tions before a Magiſtrate ſhall be Evidence, which ſeems to imply the 

Negative, that others ſhall not be. 1 e 
V. Sol. Gen. The Queſtion was, Whether that Confeſſion was ſuffi 


cient to convict? And not, Whether it ſhould be given in Evidence ? 


Let us goon; if our Evidence is not ſufficient, you will take Notice of it. 


Mr. Att. Gen. Mr. Darnell would ſtop the Witneſs; as if there was 


ſomething in that Act, or in the Law, that ſhall reſtrain you from hear- 


ing what this Man did confeſs of this Fact: No, ſurely, there is nothing 
that can hinder that Evidence. The Act don't hinder any thing in point 
of Evidence, 'when it ſays, you ſhall not cohvict a Man unleſs there be 
two Witneſſes to the Fact: It don't ſay you ſhall hear no other Evidence. 
This indeed was mention'd in the Caſe of Capt. Smith : He had the French 
King's Commiſſion, and it was loſt 2 other Papers: He was ſhewn 
the Parchment, and own'd it, and that Confeſſion of his, that he had 
ſuch Commiſſion, was given in Evidence. | | 

Mr. Sol. Gen. According to this Objection, he would exclude all 
Confeſſions from being Evidence. He oppoſes our examining to the Con- 
feſſion of the Priſoner, before he knows what it was that he did confeſs. 
Now this Act was never intended to exclude all Evidence to Confeſſions; 
all that it requires, is to have two Witneſſes to Overt-Acts. The Queſtion 
is not now, Whether a Confeſſion ſhall be an Evidence of an Overt- 
Act? But, Whether any Confeſſion whatſoever may be given in Evidence? 
And ſurely it was agreed in the Caſe of Captain Smith, that his Confeſ- 
ſion, as to the Circumſtances, was Evidence, but not as to the Overt-Act. 
On the Trial of Balle, the Queſtion was, Whether he was an Engliſb- 
man? His Confeſſion was Evidence to that Purpofe, admitting it was not 
to the Overt-Act. We ſhall not call this Man to prove a Confeſſion of 
an Overt-Act, but to prove his Confeſſion. in general, what was the 
Occaſion of his being abroad that Night, and that is proper Evidence; 
for this Tumult muſt be either a Riot, or levying War, according to the 
Intention of thoſe that got together : What hall explain that Intention, 
but the Confeſſion and Declaration of the People that were got together ? 
So that we hope we are proper to examine to this Point, 

Mr. Darnell. I remember the Caſe of Captain Smith: I remember 
they brought ſome that knew the Hand of the Admiral of France, to prove, 
that they ſaw his Hand to the Commiſſion ; but his Confeſſion was not 
admitted as Evidence. ' 

Mr. Juſtice Tracy. I never knew it diſputed, but a Man's Confeſſion 
might be given in Evidence. 4 

Ir. Darnell, The Act ſays, he ſhall not be tried, but on the Oaths 
of two Witneſſes to an Overt-Act, unlefs the Party willing] open 
Court, confeſs the ſame ; which ſhews what Confeſſion it is that is to be 
admitted of. 5 

L. C. J. Then you ſay, no Confeſſion ſhall be given in Evidence: 
Now, pray, What Words are there in the Act, that ſay no Confeſſion 
ſhall be given in Evidence? 5 

L. C. Baron, A Conſeſſion ſhall not ſupply the want of a Witneſs ; 
there ſhall be two Witnefles to the Treaſon notwithſtanding : But to ſay 
it ſhall not be given in Evidence, there is no ground for it. 

Mr. Att. Gen. Mr. Lunt, pray tell us what was it that paſs'd between 
you and the Priſoner ? 

Lunt. All that he ſaid to me, when he came before my Door, was, 
that they made him Captain of a Party that Night; that he took a Piece 
of a Window-curtain, and made it a 9 and we burnt the Clock in 
Holborn, 

Mr. Ait. Gen. And is this the Man? Lunt. Yes. 

Ar. Sel. Gen. Do you remember what Cloaths he had on ? 

Lunt, I don't remember the Colour. | 

Ar Sol. Gen. What is the Livery his Maſter gives ?! — Lunt. A Blue. 
Willis. Did I ſay I burnt it, or that the Company burnt it ? | 

Lunt. He ſaid, We burnt. 

Mr. Att. Gen. That is, he and the reſt of the Mob, 

Mr. Darnell. You did not ſee him do any thing ? 

Lunt, Nothing at all. 


Then Robert Cubwidge was ſworn. 
Ar. Sol. Cen. Do you know Mr. Grove? Cubwidge. Ves. 
Mr. Sol. Gen. Do you remember you went with him to ſee a Priſoner ? 
Cubwidge. Yes. 
Mr. Sol. Gen. What Priſoner did you ſee there? 
Cubwidge. The Priſoner at the Bar. 
Mr. Sol. Gen. Did you ſee any other Priſoner but him? | 
Cubw. No: We ſaw Dammaree and Purchaſe below, but no other above. 
Ar. Sol. Gen. What Cloaths had he on then? 
Cubwidge. He had a blue Livery on. 


Then William Orrel was ſworn. 

Mr. Att. Gen. Pray acquaint the Court and the Jury what you know of 
the Tumult which was the Firſt of March laſt, in thoſe Parts where you 
was. | 
IF. Orrel. I don't know any thing of the Priſoner at the Bar; but when 
I came to the End of Fetter-Lane, there was a Footman in a blue Livery, 
a clever- ſhaped Man of his Size. I ſaw the Conftable there, and ſaid to 
him, Here is a great Riot, I am ſorry you can't put a ſtop to it : Says he, 
Here is ſuch a Mob, we can't WOES it: Says he, There is a Footman 
there, I know him very well; I know whoſe Man he is. I can't tell 
who he was, but I ſaw a Footman there huzzaing, and bidding them 
make haſte. I went into the Meeting-Houſe in Fetter-Lane, and ſaw the 
Timber pulPd down, and thrown into the Fire. 

Mr. Att. Gen. You was at that Meeting-Houſe in Fetter-Lane; Was 
you at any other ? 


N. Orrel. I was at Mr. Burgeſs's and Mr. Earl's, and at that in Black- 
Friers: I went with the Guards thither, 


* Mr. Juſtice Fe/er, in his Reports, p. 24a. ſays, © I think Farghan's is the Caſe cited in N7llis's Trial by the Name of Ba/!,” 


? be diſputed, whether he ſhall be convicted on that Evi- 
dence, betaule it is faid, there muſt be two Witneſſes to an Overt- Act. 


it open. 


57. The Trial of Francis Willis, 9 A8, (6 


Mr. Att. Gen. Give an Account of that. 


i I. * 
WWE” 8 


I. orm. When I was in Lincols's- Ian Field:, the Cry was, T0 the 
City, to the Bank. When I came to the Guards, I faid to the Captain 


For God's Sake go into the City, for if they go to the Bank, we are ug. 


| done; for there-was a Report, that they were gone into the City. I aſk, 


ſeveral Perſons as we went along, Where is the Mob? Are they gone ing, 
the City? At laſt I heard they were gone to the Meeting-Houle in Bl. 
Friers, and were pulling it down. I went directly with the Guards up 
Fleet-Lane ; 1 headed them in the O!d-Baily, and run before, and got th, 
Gates open, and told them, the Queen's Guards were coming : 7 ey 
them the way to the Meeting-Houle, and there they met the Mob pull- 


ing it down, 


Mr. Au. Gen. Do you know of any other Meeting - Houſe that w 
pull'd down ? Was you at Mr. Burgeſi's ? 1 

. Orrel. 1 was in it four times: I ſaw it full of People: I ſaw the 
Galleries and Pulpit beaten in, and pulled down; and as I ſtood upon : 
Board, a Fellow was pulling it up, and ſwore, God damn that lazy Fe. 
low, what does he do {Tay - 8 „„ 

Mr. Att. Gen. You ſay you was there four times? 

V. Orrel. Yes, I was in Mr. Burgeſi's four times, twice in My, 
Earl's, once in Mr. Bradbury's, and at the Door of Black-Friers. 

L. C. 7. What was the Cry there? OC. 

I. Orrel. Nothing but in general, Damn them, we will have them 
all down. I heard Mr. Dolben's Houie enquired for, but they mentioned 
my Lord Wharton's, and St. James's, often; I believe I heard it cal! 
out a thouſand times: And when I was at Mr. Earl's in Drury-Lane, | 
call'd out, Where is Folly, the Waterman ?. becauſe I wanted to know 
where he was: Some ſaid, He is gone to St. Fames's; others, to my 
Lord Fharton's; No, ſaid others, he is gone to the Back-door, to break 

Mr, Darnell. You ſay you ſaw a Footman at the Fire; pray, What 
time of Night was it? N45 | 

. Orrel. About Ten, or a little after. As I went from Fetter- Lane, 
I went along with them, as they carried the Wood to Holborn, (but went 
at a diſtance on the other ſide the way) I ſaw the Footman at the End of 
the Alley, as'you come out of the Meeting. | 8 8 

Mr. Darnel Was that before the Fire was lighted, or after ? 

I. Orrel. It was after the Fire was lighted. 

Mr. Darnell. What was the Footman doing ? 

IV. Orrel. He was hallooing and huzzaing the Mob | 

Mr. Ait. Gen. My Lord, we have done with our Eo ldince for the 
Queen, and ſubmit it to your Lordſhip. | 

Mr. Darnell. My Lord, I am Counſel for the Priſoner, who ſtands 
accuſed of High-Treaſon, and the Inftance is in levying War againſt the 
Queen. To make this out, the Gentlemen of the other Side begun with 
ſhewing, that there was an Intention to pull down Meeting-Houſes in 

eneral, that was open'd : To make that out, the firſt Witneſs, Tolbey, 
ays, That as he was going through the Temple, he heard a great Cry 
among the Mob, that they would go and pull down Mr. Burgeſs's Mect- 
ing-Houſe ; it don't appear, that there was any more named. I muſt 
agree, if the Deſign were to pull them down in general, and he acted in 
that Deſign, I can make no Queſtion, but it would be High-Treaſon; 
but if che Deen was only to pull down Dr. Burgeſs it was only a par- 
ticular Injury to him, he might have his Remedy by an Action for it, and 
the Government might * him for a Riot, but if that be the Caſe 
alone, that can't be High- Treaſon : There muſt be a general Intent to 
pull down Houſes, or Incloſures, and not to pull down any particular 
Man's Houſe or Incloſure. 

After he has given this Account, the other Witneſſes give an Account, 
That at ſome of the Fires, there was a Diſcourſe of going turther, and pull- 
ing down all the Meeting-Houſes about the Town; but the original In- 
tent was only to pull down one. If, at that firſt Fire, they ſhould take a 
new Reſolution te pull down another, that would till be a particular 
Injury; and ſo if they ſhould carry it never ſo far that way, it would not 
be High- Treaſon, otherwiſe than as it is an Evidence of a general Intent: 
But it the Fact were particular, though they took that Reſolution twenty 
times one after another, yet it would not amount to High-Treaſon. But 
to bring it home to the Priſoner, to ſhew that he was concern'd in the 
Deſign, we ſubmit it, that there is not ſuch Evidence as is required to 
fix it upon him. The firſt Witneſs to that Point is Grove : He ſays there 
was a Man in a Livery, whether blue or green he can't tell: Sometimes 
he ſaid it was green, ſometimes blue ; but being aſk'd, he is not ſure the 
Priſoner is the Man that he ſaw with a Banner encouraging the Mob. 
If he can't be certain as to the Man, his Evidence can't be confirm'd by 
Lunt, who only ſpeaks of the Priſoner's Confeſſion ; for they ſaid they 
would not uſe that Confeſſion to fix the Overt-Act: And if it is not ſo, 
then Grove's Evidence is out of the Caſe. They would endeavour to 
ſupport it by the Officer of Newgate, who carried Greve to the Priſoner ; 
he ſays there was no other Man in the Room, and therefore it muſt be the 
Priſoner who was ſhewed to Grove; and then, ſays Grove, The Man I ſaw 
in Newgate, I believe to be the ſame I ſaw at the Fire; ſo that it is alto- 
gether uncertain, as to Grove's Evidence. Then they call Victor; he 


| ſays he ſaw a Footman carry ſome of the Timber, and throw it into the 


Fire; and that he ſaw the ſame Man talk to Lunt; and Lunt is to ſupport 
that Evidence, by ſaying, that the Priſoner came and talk'd to him; but 
Lunt don't pretend that he ſaw the Priſoner do any thing. It is ſcarce to 
be believed, that Victor ſhould take Notice of his Features, ſo as to know 
him again, eſpecially ſeeing his are not very remarkable, and there was 
no Light, but the Light of the Fire: And after all, he can't tell you any 
one Feature that is remarkable, nor did he take Notice of his Cloaths, 
or any thing remarkable about him. The Deſcription of a Perſon is 2 
conſtant Evidence that you meet with, in Caſe of a Robbery, or the like; 
you have the Deſcription of the Colour of the Horſe, or the Man's 
Cloaths, or ſome ſuch thing ; but he don't pretend to any one Circum- 
ſtance to induce him to believe he is the ſame Man, but only that he is ſatiſ- 
fed, for Reaſons he keeps to himſelf. "Theſe are the only two Perſons 
they have the leaſt Colour to ſay are Witneſſes to any Overt-Act, and with- 


| out two he can't be convicted; and theſe are to be ſupported by Lunt's 


Evidence, 
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Evidence, that the Priſpner told him they had made him 4 Captain, and 
*hat he bad made Colours of 2 Curtain, and that they had burnt the 
Clock, We think the Ac is not ſufficiently proved by two Witneſſes, 
aud therefore can't be ſupported by a Confeſtion, which is but a dange- 
rous Sort of Evidence in all Cafes, and a Man is not to be found Guilty 
vpon a Confelhon ; and for that Reaſon, the Statute takes Care, that 
there ſhall be two Witneſſes to an Ovyert-AQ : We therefore ſubmit it, 
that this Evidence is not ſufficient to convict the Prifoner. | 

But, my Lord, the Prifoner's Cafe, we apprehend, is ſuch, as will, in 
|. orcat meaſure, excuſe him from any Guilt; and we hope to ſatisfy your 
Lordſuip and the Jury, that he was not concerned in this Deſign, or in 
| aiding Of aſſiſting thoſe that were Actors in it. The Prifoner is a Ser- 


he has lived there two Years, and has been, all that Time, a diligent 
Servant, and behaved himſelf well in the F amily ; and I believe, all the 
Afiſtance he has to enable him to make his Defence, is owing to their 
Charity, which we think is an Argument of his good Behaviour, that 
his Malter and Miſtreſs will interpoſe, and endeavour to bring him off in 
a Thing of this Kind, It was the Firſt of March laſt, when this Inſur- 
rection was all over the Town, and they came to Holborn, and with the 
Materials of a Mceting-Houſe they made a great Fire near this Lady's 
Houſe; I think, about half an Hour after ten was the firſt Notice that 
they had at this Houſe that there was a Fire; The Lady of the Houſe 
was going to Bed, and in her Chamber they ſaw fo great a Light, that 
they thought the Fire was near; they called to the Prifoner, and he was 
going to d too ; they ordered him to go and learn where the Fire was, 
for they knew not what Sort of Fire it was: Upon that he went to learn 
what the Occaſion of it was, There they ſerved him, as upon this Oc- 
caſion they did every body, they made them pay Obedience, as they call 
it, and halloo, and throw up their Hats. It is not to be ſuppoſed it was 
very readi learnt what the Deſign was, and where they had the Mate- 
rials: As fas as he had informed himſelf, I think we ſhall ſhew, that 
he got out of the Crowd as fait as he could, and was going home to ac- 
quaint his Lady ; that as he was going home, he was told there was 
another Fire in Hatton- Garden; and he thinking he did not purſue his 
Lady's Inſtructions without learning what this was, accordingly he 
ſtruck over the Way, and went into . and there found it 
was the ſame Deſign, and the Materials of another Meeting-Houſe were 
brought thither, and . 4's, As ſoon as he had thus inform'd himſelf, 
he came to his Lady, and inform'd her, that the Mob was up, that they 
were pulling down the Meeting-Houſes, and that he had ſeen two Fires. 
After he had given this Account, they ordered the Doors to be ſhut up, 
and the Family went to Bed, and after that, he was not out of the Houſe. 
Now, as to the Buſineſs of the Banner, there is not Evidence to fix it 
upon him: And if we ſhew, that he went alone from Holborn, it muſt be 
believed, that it was ſome other Footman, in ſome other Livery ; for if 
he was their Captain, and carried the Colours upon a Pole, it was not 


Hilbern, when they were going to make another Fire, It is pretty ex- 
traordinary to ſuppoſe where he could get a Pole to carry a | yan of 
that Kind : But if he was coming home by himſelf, without any Mob 
with him, ſure it is pretty extraordinary that the Captain of the Mob, 
ſo conſiderable a Man as he, could go in fo private a Manner. We will 
call our Witneſſes, and hope the Evidence will make it plain, chat he did 
nothing but according to the Commands of his Miſtreſs. | 
Then Mrs. Briſco, was ſworn. | 

Mr. Darnell. Pray, Madam, acquaint my Lord and the Jury, whether 
the Priſoner has lived at any time, and how long, with Mrs. Miles. 

Mrs. Briſcoe. He has lived there two Years next May. 

Mr. Darnell. In all that Time, how has he behaved himſelf ? 

Mrs. Briſco. A very civil, honeſt Fellow. 

Mr. Darnell, Did you ever know him guilty of drinking, or ſtaying out 
at Nights ? . 

Mrs Briſco. He has always carried himſelf very ob > 

Mr. Darnell. Pray, at the Time of this Diſturbance, Do you know the 
Occaſion of his going out ? 

Mrs. Briſcs. I was in my Mother's Chamber while ſhe was going to 
Bed, and I fav; a Fire, and heard a great Noiſe; I called to my Sitter, 
Who was below, and bid her ſend Frank to know what the Matter was. 

Mr. Darnell. Did he go acgordingly ? 

Mrs. Briſco. Yes. f 

Mr. Darnell, Vou ſay you bid her ſend Frank; Who do you mean by that ? 

Mrs. Briſco. I mean the Priſoner at the Bar. 

| Then Mrs. Miles was ſworn. 

Mr. Darnell. Madam, you heard what Mrs. Briſcs ſaid, thatſhe deſired you 
to fend Frank, the Priſoner, to ſee what the Matter was: Did you ſend him? 

Mrs. Miles. My Siſter called to me, and ſaid, ſhe believed there was a 
Fire in Hu{born, and bid me ſend him to ſee; which I did. 

Mr, TÞ»mſon. Pray what time was this! 

Mrs. Miles. It was paſt Ten; the Clock had ſtruck before my Mother 
went up. 

Mr, Them n. How much after Ten might it be? 

Mrs. Miles. Indeed I can't tell; but I am ſure jt was paſt Ten. - 

Mr. Thamſen. What Time was it before he came back? 

Mrs, Miles. I believe the Clock had not ſtruck Twelve, to the beſt of 
mv Memory. 

Mr. Darnell. What Account did he give you when he came back? 

rs. Miles. I did not ſee him that Night. 

Mr. Darnell. What did he fay next Day? 

Mrs. Miles. He ſaid they had burnt the Meetings: I aſked him if he had 
done any thing? He ſaid, nothing to harm him. 

Mr. Darnell. Where is Mrs. Miles's Houſe ? 

Mow Miles, In Grevill-Street ; the Back of our Houſe looks into Furni- 
val's-Inn, 

L. GH Had not you the Curioſity to know what Account he brought? 

Mrs. Miles. 1 was not below; my Siſter was. 

L. a How came you to aſk him, Whether he had done any thing ? 
Mrs. Miles. Becauſe next Day he had Notice given him, that Lunt 


intended to ſwear againſt him: At Supper I ſaw him look very dull; and 
Vor. VIII, | 
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Fer High-Treaſon. 


vant to one Madam Miles, who lives in Grevill- Street, ncar Hatton- Garden; 


his Buſineſs, nor would they have ſuffered him to leave them there in 


(258) 


| having heard of this in che Houſe, I aſked him if he had done any thing 
to occaſion it? He faid, No, indeed. * | 
T. C. J. How long was it before he was taken. up? 
Mrs. Miles. It was Thurſday Night. . e 
L. C. J. I would aſk Mrs. Briſco, Pray what Account did he give you 1 
Mrs. Briſco. I can't be particular as to that; but only that they had 
burnt the Meeting-Houſes, but he did not ſay that he had help'd to do it. 
L. C. J. About what o'Clock was it when he came home! 98 
12 Briſco. To the beſt of my Knowledge, the Clock had not ſtruck 
welve. | 5 | 
L. C. J. Was not you impatient at his ſtaying ſo long out ? 
Mrs. Briſca. It was not full two Hours, 
L. C. J. Did you not aſk him why he ftaid fo long? 

Mrs. Briſco. I was angry that he ſtaid ſo long: I think he ſaid, ha 
never ſaw a Mob in London before ; and to my Knowledge he was not in 
any of the Mobs before, 

L. C. J. Did he give no Account what was done there ? 
Mrs. Erifco. I don't remember he did. | 
L. C. J. Did he give you any Account of the Curtain he carried: 
Mrs. Briſco. I don't remember any thing, my Lord. 
L. C. I. That is a pretty e Os Thing. 
Mrs. Briſco. 1 heard afterwards of a Curtain. 
L. C. 7. When did you hear of it? 
Mrs. Briſco, When he was before the Juſtice. 
15 C. Baron. Did you ſee any more Fires than one, when you ſent him 
out? 
Mrs. Briſco. No, my Lord. 
L. C. Baron. Where did you expect the Fire to be? 
Mrs. Briſco. I thought it was in Holborn. 
L. C. Baron. Did you hear of any Fire in Hatton- Garden ? 
Mrs. Briſcoe. Yes, afterwards I did. | 
L. C. Baron. But you did not know of any there when you ſent him out ? 
Mrs. Briſco. No, my Lord: 
| Then Mary Hodges was ſworn. 
Mr. Darnell. Do you know 78 Priſoner at the Bar? 
Hodges. My Lord, he is my Fellow-Servant. 
Nr. Darnell; What time of Night was it when your Miſtreſs ſent him 
Out! 
Hodges. It was paſt Ten. 
Mr. Darnell. What was he ſent for ? | 
Hodges. It was to ſee if there was a Fire in Holborn, 
Mr. Darnell. Then the Fire was burning before he went out? 
Hodges. Yes, my Lord. | | 
Mr. Darnell. How long had it been burning ? 

Hodges. I cant't tell; my Miſtreſs was going to Bed about Ten, and 
one of the young Ladies ſaw the Fire, and call'd out to him to go and ſce 

what it was, | | 
| Mr. Darnell. Was you there when he came back? 

Hodges. I was not there; for I had a Relation that was ill, and my 
Miftreſs gave me Leave to go and fit up with her. a 

Then Elizabeth Elliot was ſworn. 

Mr. Darnell. Do you know the Priſoner at the Bar ? 

Elliot. Yes. 

Mr. Darnell. Do you remember the Night the Fire was in Hlborn ? 

Elliot. It was St. David's Day. 

Mr. Darnell, Was he ſent out that Night? | 

Elliot. He was ſent to ſec the Fire at Holborn; my Lady ſent him to ſeg 
if there was a Fire, 

Mr. Darnell. Did he go out for that ? 

Elliot. Yes. | | 

Mr. Darnell. Was you there when he came back ? 

Elliot. Ves; I let him in. | 

Mr. Darnell. When he came back, what did he do? Did he go to Bed? 

Elliot. Yes. 

Mr. Darnell. What Account did he bring of the Fire ? 

Ellizt. I don't know what Account he brought of it. 

Mr. Att. Gen. Was you up when he came home? 

Elliot. Yes. 

Mr. Att. Gen, What o'Clock was it? 

Elliot. The Clock had not ſtruck Twelve. 

L. C. J. You can't remember, it may be, the whole Account he gave 
when he came back ; but do you remember nothing of it ? 

Elliot. No, 

L. C. J. Not a Word? 

Elliot, No. | | 

L. C. J. Was he not aſked how he came to ſtay ſo long! 

Elliat. No, not in my Hearing. | 

L. C. 7. Were your young Miftreſſes going to bed, as well as the old one? 

Elliot. No; they ſtaid up 'till he came in. 

L. C. J. But were they deſigning to go to Bed before he went out? 
| Ellict. Ves; we were going to Bed preſently. _ 

L. C. J. Well then, When you had ſtaid up fo long as Twelve, were 
there no Queſtions aſked how he came to keep you up ſo long? 

Elliot. The Ladies aſked him, what made him ſtay? He ſaid, he never 
ſaw a Mob before. 
| L. C. J. But I ſuppoſe he told you what Diverſion he had bad there? 

Elliot. No; I did not hear him ſay any thing of it. 
L. C. J. He told you nothing of the F ire, or the Colours? 
Elliot. No; nothing. 
L. C. J. Did not the Ladies aſk what that Fire was? 
Elliot. Not in my Hearing. | 
Mr. Sol. Gen. It is ſtrange he ſhould be ſent out to enquire after the 
| Fire, and not be aſked any thing about it: Was no Enquiry made of the 
| Ercrand he was ſent about? 
Elliot. Not in my Hearing. 
Mr. Thamſon. Had you no Diſcourſe with hin ? 
Elliot. No. 
Mr. Thomſon. Did you talk nothing of it the next Day? 
Elliot. No. 
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eries out, Who comes there, Mr. Pryor ? | 
Pryor. He ſtood at the End of Leathir-Laye, and he and I walked down 


we parted there, and did not go in to drink, becauſe there was a great Mob 


you part ? 
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57. The Trial of Francis Willis, 


"Elliot. No, not in my Hearing. 
I. C. J. What Cloaths was he in that Night? | 
Ellizt. He was in his Livery. | | 
L. C. J. What is his Livery ? 


| Elliot. It is blue, with black Buttons, and trimmed with black. 5 4 


en Mr. Pryor was ſworn. 


Mr. Darnell. Pra acquaint my Lord and the 575 „whether ou ſaw | 


the Priſoner at the Bar, any Time at the Fire in 
in Hatton-Garden ? | yy | FOE, 1 
Pryor. As I was coming down Holborn, I had been at V gminſter; I 
came to Leather-Lane End, and there light of the Priſoner at the Bar. 
Mr. Darnell. Where was you going? | : 8 
Pryor. I was going Home to Ciertemuell- I ſaw Willis in Holborn: He 


olborn, and before that 


Mr. Darnell. Where was Willis? 


together along Leather-Lane, to Grevill-Sireet : He told me he lived there 
with Mrs. Miles. I aſked him, Shall we drink a Mug of Beer? With all 
my Heart, ſays he; but my Lady has ſent me out to Te what the Matter 
is: So we walked talking together, as far as Brooks- Market ; and there 
were a great many People hallooing for 5 20 f x and Sacheverel; ſo 


about. 


Pryor. No. | 
Mr. Darnell. Was there any Curtain, or Colours, or Stick? 
Pryor. No. 93 
Mr. Darnell. Was there any body, or any Mob, that claimed him as 
their Captain? 
Pryor. No; I ſaw Nobody ſpeak to him. 
Mr. Darnell, Did you afterwards ſee the Fire in Hatton-Garden ? 
Pryor, They were juſt going to light it. 
Mr. Darnell. What were they doing at the Meeting-Houſe in Leather- 
Lane? | 
Pryor, They were pulling it down, and carrying it to Hatton-Garden. 
Mr. Darnell. Did the Priſoner carry any of it ?. | 
Pryor. I did not ſee him carry any. 
Ar. Att. Gen. What Time of Night was this? : 
Pryor, It was Eleven, or thereabouts; I can't tell whether it was over 
or under, | | 
Mr. Sol. Gen. At which End of Leather-Lane did you ſee him ? 
. Pryor, In Holborn, 3 
Mr. Sol. Gen. Was not the Way you walked with him, as well the 
Way to Hatton-Garden, as to Erevill- Street? 
Pryor. It was his Way as well to the one as the other. 1 
Mr. Sel. Gen. Did you leave him ſtanding in the Street, or how did 


Pryor. We ſhook Hands, and he (aid, I muſt go and tell my Lady how it is. 
Mr. Sol. Gen. What Time of Night was it? 
Pryor. As nigh as I can gueſs, Eleven o'Clock, 

Ar. Sol. Gen. Where did you part ? 

Pryor. Directly over-againſt Brooks- Market, 

L. C. J. Where did you firſt ſee him ? 

Pryor. At Holborn, at Leather- Lane End. 

L. C. J. Where was the Fire! 

Pryer. Almoſt over-againſt the End of the Lane. 

L. C. FJ. What was he doing ?---Pryor. Nothing; only ſtood to look on. 

L. C. F. Then you went with him up fk Low - Pryor. Yes. 

L. C. F. Where did you part with him ? 

Pryor. At Brocks-Market ; we walked ſo far, and talked of drinking to- 
gether ; but when the Mob were hallooing, and making ſuch a Noiſe, 
we did not go in to drink. 

L. C. J. Where did you talk of going in to drink ? 

Pryor. He did not name any Place, and I was a Stranger there. 

L. C. J. How came you to walk fo far as Brooks- Market ? 

Pryor. I don't know; we were talking of ſeveral Things in the Country. | 

L. C. J. How came you to be out ſo late? 

Pryor, I had been carrying ſome Glaſs to V gfminſter, and was going 
Home again. 

L. C. Baron. Did he give you any Account of the Fire in Holborn ? 

Pryor. He talked nothing of the Fire. 

L. C. Baron. How far was the Fire from the End of the Lane? 

Pryor. Juſt at the End of it. | 

L. C. Baron. Did you fee any Thing of the Fire ?---Pryor, I did ſee it. 

L. C. Baron. Did he ſay he had been there? 

Pryor. No; but he ſaid his Lady ſent him to ſee where it was. 5 

Mr. Thomſon. You ſaid he was going Home, and afterwards' you ſay 
you went to Brooks-/arker ; is that between Feiter-Lane and Grewll- 
Street, or is it beyond it?---Pry:r., It is beyond it. 

Mr. Ty»3mſon. How came he then to go beyond Grevill-Street, in order 
to go Home to his Miſtreſs ? 

 Pryer. We were talking of Country Affairs. | 

Mr. Darnell. We ſhall call a Witneſs to prove, that after Grove had 
been at Newgate to ſce the Priſoner, he declared he did not believe him to 
be the ſame Nan, 

| Then Stephen Fletcher was worn. 

Mr. Darnell. Had you any Diſcourſe with Grove after he had ſeen the 
Priſoner in Newgate ? 

Fletcher. When he came from Newgate on Good- Friday at Night, and 
had been to ſee the Prifoner, 1 aiked him what he ſaid to him? Nothing, 
ſays he; for he was not the Man that carried the Curtain; for the Man 
that carried the Curtain had a green Coat and braſs Buttons. 
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Mr. Darnell. You ſay he parted from you to go Home; Was any body 
with him? 8 | ; 
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Ar. Att, Gen. Did you aſk him any Queſtions about the Priſonet; 
did he tell you of himſelf? __ 8 . 6 

Fletcher. He told me he had been at Newgate to ſee Mrs. Milet's Man: 
aſked if he ſaid any Thing ? He ſaid no; that is not the young Man tha 


| 1 faw with the Curtain. 


Mr. Darnell. The Account I have of Grove, is, that he was a Trade 
man, and broke, and now lives by Gaming. 4s | 1 
IL. C. J. If you have any Thing to examine to his Reputation, 
will do well to call your Witneſſes to it. Grove, what do you ſay to this! 
Grove. When I came from Newgate, I thought it was the Man; and! 
told him no fuch Thing; I told every body I Baka with, that I belicyy 
it was the Man. CEA | A TIE 
L. C. 7. Did you tell him that you believed the Man that had the Cut. 
tain was in a green Coat ? Grove. No, not that Night. Th 
Mr. Darnell. Did you tell him fo at any Time? 5 
Grove. Yes ; but that was the Vedneſday Night; but when I went 9 
Newgate, he had a blue Coat; but I always believed him to be the ſan, 


an. | 

L. C. J. Did he tell you he had a green Coat on that Night he had 
been at Newgate, or before ?--- Fletcher. It was before. 

L. C. J. I underſtood you, that when he came back from Newgate, he 
told you he had nothing to ſay to this Man, for that the Man that had 
the Curtain had a green Coat and brafs Buttons ? * 

Fletcher. He Gd he could not be poſitive, for that Man had a green 
Coat and braſs Buttons. 

L. C. J. Did he tell you that Night that he had a green Coat and 
braſs Buttons ? | | 
Fletcher, I can't tell whether it was that Night. 

Mr. Darnell. You ſay once he told you he had a green Coat and braf 
Buttons : What did he ſay when he came from Newgate ? 

Fletcher. He ſaid he could not be poſitive, for that he had a blue Coat on, 

Mr. Juſtice Tracy. Did you, after you came from Newgate, ſay, you 
could not be poſitive he was the Man ? : 

Grove. I did tell him I could not be poſitive. | | 

Mr. dhe at, Did you tell him you believed him to be the Man ? 

reve, Yes; I ſaid I did belieye it, but I would not ſwear it was he, 
Then Holgate was ſworn. 

Mr. Darnell. We call him, to | 2 that at the Fire there was a Man ia 
a green Livery, who was very active there: Pray tell us, Was you at the 
Fire in Holborn, and who did you obſerve there ? 

Holgate. My Lord, about half an Hour after Ten I was at a Neigh- 
bour's Houſe, I heard there was a Mob, and the Meeting-Houſes were 
burning; upon that I went from thence to my Wife, and told her the 
Meeting-Houſes were pulled down, and burning in Holborn ; if you will 
go, I will ſee what they are doing. There I ſaw a great many Boys 


| e Wood and Boards, and throwing them into the Fire: And at 


the Fire I ſaw a Footman in a green Livery and red Buttons, and red 
Stockings; I ſaw him jumping, and very jolly. I will not be poſitive 
that he is our Neighbour's Footman that is face gone off, bur I did ſee a 
Footman in a green Livery at the Fire in Holborn, at Leather Lane End. 
Mr. Darnell. What did you ſee him do? 
Holgate. I ſaw him jumping and waving his Hat. 
Mr. Darnell. What Sort of Man was he? 
Ho/gate. Much ſuch a Sort of Man as the Priſoner. 
Mr. Darnell. Did you know the Footman that is gone off! 
Halgate, Yes. 
Mr. Darnell. Did you ſee the Priſoner at the Fire ? 
Helgate, No; I am ſure I ſhould have known him, if I had ſeen him. 
Mr. Darnell. Did you ſtay any Time at the Fire in Holborn ? 
Holgate. I did not ſtay two Moments, but went up to Hatton-Garden, 
and there I ſaw a great many with their Clubs and Staves, crying out 
Sacheverel ; one gave mea Stroke on the Head, and aſked me, Why I did 
not pull off m Hat? | | 

L. C. J. Why ſhould you know the Priſoner at the Bar, if he had been 
there, and not know the — in Green, who was your Acquaintance too? 
Holgate. My Lord, I was at a Diſtance. | 

L. C. J. Would not the fame Diſtance have hindered you from know- 
ing the other ? 

Mr. Darnell. My Lord, I deſire to call a Witneſs or two to the Manner 
of Life of this Grove. | 

Then Thomas Clark was ſworn. | 

Mr. Darnell. Do you know Mr. Greve? 
Clark. I have known him many Years. | 
Mr. Darnell. What was he ?---Clark. He kept a Baker's Shop. 
Mr. Darnell. What became of him ?---Clart. He broke. 
Mr. Darnell. What became of him afterwards ? 
Clark, He went ſomewhere down to the Water- ide, to ſome Place; 
but what it was I don't know. | 
Mr. Darnell. What does he do now? | 
Clark. I can't tell ; but they ſay he works with his Uncle : I know no- 
thing of him; but he never had a good Character in his Life. 
M:. Darnell. How does he employ himſelf ? 
Clark. He is given to playing, as I have heard ſay, 
Mr. Darnell. Do you node any Thing particularly ? 
Clark. No, indeed; I never took ſo much Notice of him: But for the 
Priſoner, I have known him two Years, and never ſaw any Hurt of him 


in my Life. | | 
Den Ward was ſworn. 
Mr. Darnell. Do you know this Grove? - Ward. Yes, 
Mr. Darnell. What do you know of him ? 
IVard. He was a Baker in H.utton- Garden; I knew him ſeveral Years: 
I know him to be a Gameſter. 
Mr. Darnell. What Inſtances can you give of his Gaming? 
Ward. He has played with me for one. | 
Mr. Darnell. How often ?---H/ard. Not very often. 


Ar. Att. Gen. Are you an Acquaintance of Grove's ? 
Fletcher. Les; I live in the ſame Houle. 


Mr. Darnell. What do you know of his Play ? Does he live by it? 
Ward. I can't tell whether he lives by it or no; but he has been by 


Ar. Att. Gen. Was it Good-Friday at Night, after he had been at News | relation a great Gameſter. 


gate, that he told you this ?---Fiezcher, Yes, 


3 | Mr. Darnel. 
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Ward: No 


Mr. Att. Gen. How long ago was that ?---7/ard. I can't juſtly tell. 
Mr. Darnell; Do you know the Priſoner ?e--Iard. Yes. 

Mr. Darnell, How long have you known him ?---/Yard. Two Years, 
Mr. Darnell. How has he behaved himſelf? 

ard. A very honeſt young Man as can come into a Houſe, by all re- 


Jations that I ever heard of him. 


Then Farrington was ſworn, 
Mr. Darnell, Do you know the Priſoner ?--- Farrington. Yes! 
Mr. Darnell. How long have you known him?  ' 
Farrington. | knew him when he lived in Chancery-Lane. 
Mr. Darnell. What do you know of his Behaviour? | 
Farrington. A very civil young Man; he uſed to fetch Drink at my 
Houſe; I never heard him ſwear, or knew him guilty of any IIl. | 


Then Mr, Miles was ſtworn. | 

Mr. Darne!l, Pray, Sir, what Account do you give of the Priſoner ? 

Mr. Miles. He has lived in our Family two Years : He has always be- 
haved himſelf well, and ſoberly, and was addicted to no Ill. : 

Mr. Sol. Gen. Was you at home that Night? 

Mr. Miles. No; I was out of Town. 

Mr. Sol. Gen. When did you return? | 

Miles, The Sunday following. | 

Mr. Darnell. My Lord, we will not trouble your Lordſhip with any 
more Witneſſes; we hope we have well accounted for the Time he was 
out of his Miſtreſs's Houſe, for that ſeems to be al] that ſticks upon him, 
that his being out ſo long might give room for him to be concern'd 
in this Tumult: But by the Witneſſes it appears, that the Curioſity of 
ſeeing 2 Mob, which he had never ſeen before, might take up ſome Part 
of his Time; and the two Fires being ſo near, that he could not go from 
one, without ſeeing the other, engaged him to go to them both, There 
was a Friend too that met him, with whom he walk'd up and down the 
Street an Hour; but we think it ſhews that he was not a Ringleader, or 
aiding or aſſiſting in pulling down the Meeting-Houſes, for that Wit- 
nels ſays, they were then carrying the Materials, and the Fire was light- 
ing at the Time when they were together ; and that he parted with him, 
in order to go home, but his Curioſity carried him to ſee that Fire that 
was then lighting, that he might carry an Account of it, 

But upon the main Queſtion, we muſt humbly infiſt, that there is no 
Evidence to fix it upon the Priſoner. There are not two Witneſſes to 
any Overt-Act for the ſame Treaſon, nor do thoſe Witneſſes aſcertain it 
to be the Priſoner ; for now it appears a little plainer, that his firſt Charge 
was againſt a Footman in a green Livery : He declared it was a Footman 
in Green with Braſs Buttons; and when he came to Newgate to fee this 
Man, he believes him to be the ſame Man; that is the moſt of his Evi- 
dence; but when he came home then to his Companion, that he lived in 
the Houſe with, he believed it was not the ſame Man, and he could not 
ſwear it was the ſame Man, becauſe he had a blue Coat; and now he would 
carry his Belief ſo far as to believe, that he then had a blue Coat, with 
black Buttons ; and ſurely, Nobody could miſtake a blue Coat with black 
Buttons, for a green Coat with braſs Buttons: Whatever may be ſup- 
poſed of the Colour of Blue by Fire-light, altering by that Light towards 
a Green, yet it can't turn Black Buttons into Braſs ones, 

Suppoſing the Perſon whom Grove pretends to accuſe were here, yet 
there are not two Witneſſes to an Overt-Act, for it is only confirm'd by 
the Confeſſion which is proved by Lunt; but we hope the Priſoner is not 
the Perſon that had the Colours, and therefore there is no Evidence to 
make him guilty, We cai't differ from the Reſolution in the Books in 
M:enger's Caſe, much leſs with your Lord{hip's Reſolution Yelterday ; 
but the Caſe is entirely different between the Waterman and this Man, for 
there it did appear that he carried the Branch, and threw it into the Fire; 
that from thence, he halloo'd, and Jed a Party, and offer'd to be their 
Captain, to Drury-Lane, and in that manner he took upon him to lead them, 
and did lead them; but there is not any one Inſtance of that Nature 
nere, there is not any one Witneſs that proves him to be in a Meet- 
ing-Houſe, or to have done any thing there, or to have gone from one 
to another. If he had join'd with them at the nrſt Fire, and gone in 
with them in what they were doing, yet we mult inſiſt, that it would not 
make him Guilty of High- Treaſon. In the Caſe in King Charles the 
decond's Time, it was apparent they were all in the Deſign ; the Verdict 
found that they aſſembled ; that they arm'd themſelves; that they choſe 
2 Captain; that when the Government thought fit to interpoſe to ſuppreſs 
them, they ſtruck at the Officer, threw Stones at the Captain of the 
Guards, expreſs'd their Reſolutions of going to W/hitehal/, and ſhew'd 
what their Intent was; but no Deſign is proved againſt this Man, and 
nothing to make, it agree with that Caſe : But thoſe Perſons that were by 
all the Judges acquitted from that Treaſon ; we think the Evidence was 
much ſtronger againit them, than what is offered againſt this Man: For 
in the Caſe of Beadle, he was proved to be among them; and when the 
Officer purſued him, he turn'd about, and cry'd to the People to face 
about, and not to leave him: And though it appear'd he was in the De- 
len, and called to the reſt to reſiſt in his Defence, yet he was agreed not 
to de guilty of High Treaſon, becauſe he was not aiding in pulling down 
ide Houſes; which in thoſe Matters wherein the Judges gave their Opi- 


— 
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and Beadle, they agreed, the Verdict was not full enough to convitt them. 
„. J. The Jury found the Evidence, but did not find the Fact 
which might have aroſe from that Evidence; but if they had found, as the 
Conſequence of that Evidence, that they were aiding and aſſiſting, they 
would have been Guilty. And though the Court thought there was Rea- 
ſon for the Jury to have ſaid ſo, yet they not having ſaid it, the Court 
could not fay it for them. | | 3 | 5 
Mr. Darnell. My Lord, we ſay there is no Intention proved againſt 
him, nor aſſiſting in doing that which is the Crime, in pulling down the 
ſecond Mating: Houſe : And as for the firſt, that was pull'd down, and 
burning, before he came; ſo that he could not affiſt in that, 
Willis. I deſire Lunt may be aſked, If he ſaw me carry any thing to 
the Fire ? ; | | 
Lunt. I did not ſee him carry any thing. 
Willis. Did he ſee any of the Mob take Notice of me? . 
Lunt. There was Nobody with him, or that took Notice of him: He 
went from the Fire, after he had ſpoke thofe Words, very quietly, 
L. C. J. Vifter, Was you by Mr. Lunt when you ſaw the Priſoner 
carry the Timber ? «04 
Victor. He was within the Shop, I believe. | 
L. C. J. You told us, that you faw ſeveral People in the Meeting, 
breaking it down: Did you ſee the Priſoner there ? „ 
Victor. No, I did not. | 
L. C. F. Pray, whence did he bring that Timber that you ſaw upon 
his Shoulders ? . 
Victor. I can't tell that. — | 
Be C. J. You did not fee him bring it out of the Meeting-Houſe, did 
'ou f | 
ifor. No, I did not. | : | 
Atr. Bot. Gen. Mr. Lunt, Was Vifter by you when the Priſoner ſpoke 
to you! g $2 
E. He ſtood lower than me: We fill'd up the Door-way : My Hand 
was on the Side of the Door: Every now and then the Mob would ſtrike 
at me, as they went by, and were carrying the Wood from the Meeting 
to the Fire; they would Huzza, and cry, You Dog, who are you for? 
Mr. Victor and I ſtood fo about half an a I ſtood there before the 
Fire was lighted, and *till the Guards came. | 
Mr. Sol. Gen. How often did you ſee the Priſoner during that time? 
Lunt. But once; and that was when he ſpoke thoſe Words to me. 
Mr. Sel: Gen. Was Victor by you then! | 
Lunt. Ves; of the Side of m, | | 
Mr. Sol. Gen. Then ſet up Victor again. Pray Sir, about this Tim- 
ber: You fay you ſaw him with ſome 'T imber on his Back; Who was by 
at that Lime? Was Lunt by? | | ; 
Victor. I don't know whether he was at the Door, or in the Shop. | 
Mr. Thomſon. Was he coming that Way from the Meeting with the 
Timber ?---Vifor. Yes, | 
Mr. Darnell. Can you take it on your Oath, that the Man that ſpoke 
to Mr. Lunt was the Man that carried the Timber ? | 
Victor. No, I can't. 5 | 
Mr. Att. Gen. My Lord, we think the Proof is ſufficient j and notwith- 
ſtanding any thing that has been ſaid by the Counſel for the Defendant, 
it ſtands unimpeach'd, and it is clear, that the Priſoner is Guilty of this 
Treaſon. The Evidence of both Sides makes it appear, that upon this 
Day there was an Inſurrection of the People, in order to pull down the 
Meeting-Houſes, and that they executed their Deſign by pulling down 
ſeveral at that Time, Mr. Darnel! don't deny but that, in point of Law, 
all thoſe People that were gathered together, to execute this Deſign, are 
equally Guilty of High-Treaſon: So that the Queſtion is only, Whether 
this Priſoner was one of thoſe People that were gathered together? That 
which he inſiſts upon is, that though this Man was there, yet no Proof 
is made that he was aiding towards the carrying on this Deſign ; there- 
fore we think what our Witneſſes ſay is conſiſtent, and not impeach'd b 
what was ſaid of the other Side. The firſt Witneſs that we call'd, 3 


he was not acquainted with the Priſoner, yet he ſays, there was a Man 


in a blue Livery, that was ſo remarkable in leading the Mob, with a Cur- 
tain on a Pole, that he could not but take Notice of it; and that when 
he went to Newgate, to ſee the Priſoner, he took him to be the ſame Man 
that carried the Colours; and though he can't be fo poſitive as to ſwear 
directly, yet he now believes it is the fame Man, though he can't be 
poſitive, I am ſure I ſhould be very far from preſſing any thing further 
than the Nature of the Evidence will bear; therefore I hope 1 don't miſ- 
repeat what he ſays: Therefore it leaves it ſomewhat ancertain yet, 
whether the Priſoner at the Bar was the Man that carried thoſe Colours ? 
But that which puts this out of Diſpute, and makes it clear that this is 
the Man, is Lunt's Evidence, who now appears not to be an Enemy to 
the Priſoner : He tells you, that that Night the Priſoner told him, that 
they had made him Captain of a Party that Night ; that he had made 
Colours of a Curtain, and that we had burnt the Clock. Now it is very 
ſtrange, that if he was not concern'd in carrying this Curtain, that he 
ſhould talk of a Curtain and Colours, and ſay, that he had made Colours 
of a Curtain. If he was not the Man, it is unhappy that he ſhould, within 
an Hour after he was obſerved by our Witneſſes, ſay, that he was the 
Man they had choſen ; and that he had made a Colours of a Curtain; and 
that they had burnt the Clock. It is not to be imagined he would have 
ſaid fuch a thing, if he had not been the Man that the others ſaw 
carrying it; therefore, putting theſs two Witneſſes together, (who are 
Perſons, that no ways appear to be concerned to bring this Man to 
Juſtice more than any other) and it makes it plain and clear, that 
this is the Man that flouriſhed the Colours. If fo, then it is plain 
this is one Evidence; and I agree, it is neceſſary that there ſhould 
be another Witneſs to prove ſome Fact, and the Teſtimony of one 
Witneſs will not be enough, therefore we have produced Victor, that 
perſonally knew this Man. He ſays, he ſaw him with a Piece of Timber on 
his Shoulders ; that he ſaw him throw it into the Fire; and that he ſaw 
that Man go afterwards and ſpeak to Lunt, and Lunt told him who he was. 
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8 
1I.᷑7 is of Conſequence to all: Governments, to make every Bodys that is 
any ways aiding in theſe-Diſorders, equally guilty ; for -it- is-impoflible to 

tell who begins in theſe Caſes: Lou may know who carries on theſe 


Things, . but you. ean't tell who. begins them; therefore it will not 


be ſufficient for them to rely on, that he was ſent by his Miſtreſs at that 


time, for that is all that was proved, that he was ſent out to ſee. where the 


Fire was, and his being ſent out for that Purpoſe will not make him the |. 


leſs Guilty, if he did join with them, and aid them in what was done: 
For if Men are met together to do an unlawful Act, and thoſe that don't 
know it join with them, they are Guilty; therefore whether he knew of 
that Meeting, or was only ſent out by his Miſtreſs, yet if it is proved 
that he did join, and aid and aſſiſt thoſe that were engaged in that Trea- 
' ſon, he is equally Guilty, As to what was ſaid by Prior, who was his 
Companion, that appears to be juſt at his being ſent out by his Miſtreſs 
to enquire: He told this Man, that he was ſent out to get * 
ES but you ſee, that though he was aſked to ſtay and drink with this Man, 
he would not, but left him, and what he LEN he could not tell; it 
is therefore likely that he afterwards went to this Buſineſs that he was 
_ afterwards unhappily engaged in. 5 
As to what they inſiſt on, that they have called Witneſſes to invalidate 
the Teſtimony of Grove, that he made ſome Miſtake about the Colour of 
his Cloaths, that is no great Matter to be relied on; for blue and green, 
by Candle-light, are pretty much of the ſame Caſt, eſpecially at a tranſient 
iew ; but you ſee the View he had was ſufficient. to know his Face, but 
the Light of the Fire occaſioned another Caſt upon his Cloaths, therefore 
his thinking it to be green when it was blue, will make no Difference: 
And though he don't ſpeak poſitively, but ſpeaks with Caution, and not 
as a Man would do, that was prejudiced, and came to take away a Man's 
| Life: Though he ſays he can't poſitively ſay this is the Man, yet he ſays 
he does really think it is. As to the Witnefles that prove he had a Misfor- 
tune, and broke, that may be many an honeſt Man's Misfortune to fail 
in a Way of Trade: I don't ſee that they do impeach his Credit at all : 
Though they talk of his playing, I don't find but one Man that has ſeen 
him play, and moſt People do ſome time or other: I don't find that he has 


ſwerved, or done any thing foul ; but we muſt ſubmit the Matter of Fact 


to the Conſideration of the Jury: I believe the Matter of Law is agreed: 
I believe there was a Notion in the World, that it was only a Riot, for 
which they might be fined, and the like, but the Law is now agreed; 
and as to the Fact, we muſt ſubmit it to your Lordſhip's Directions. 
Ar. Sol. Gen. I think Mr. Darnell does agree, that if there was a ge- 
neral Intention to pull down Meeting-Hauſes, it would be Rebellion and 
High-T reaſon. - I take it, that it was ſo, is as fully proved as is poſſible, 
by having ſo many pulled down, and by ſuch a Multitude of People as 
were got together for that Purpoſe : For it can't be thought, that the 
People that were at one Houſe intended to pull down that, and thoſe 
that were at the other Houſes intended to pull down them only ; but it 
muſt be a general Intention to pull down Meeting-Houſes in general; we 
think, therefore, the general flee is proved, therefore what Tolboy 
. fays don't co:fine it: For though he ſays, what they declared was only 
in regard to Mr. Burgeſs's Meering-Hauls, yer that don't take off from 
the Evidence of what paſſed the next Day, when the ſeveral Meeting- 
Houſes were pulled down; and the Fact, without that Evidence, ſhews 
the particular Intention; and the Mob that were at Lincoln's- [nn- Fields, 
ſwore, Damn them, they would have them all down; and accordingly 
they went away to another, and pulled that down; therefore, that there 
was a general Intention, is ſufficiently proved, and that this Man did act 
in that Intention. We think it is ſufficiently proved, that he was at two 
of them ; but if it had been but one, it had been the ſame Caſe. But they 
object, that this is not a legal Evidence; for, ſay they, the Statute re- 
ſtrains it, and ſays, that no Confeffion can be given in Bae and the 
Evidence of Lunt, without it, will not do; and Grove's not ſwearing po- 
ſitively to the Man, without the Help of Lunt, will not be a legal Evi- 
dence, ſo as to prove an Overt-Act. This is the Strength of the Objec- 
tion in Point of Law, and God forbid that we ſhould inſiſt on any thing 
but what is legal Evidence: It is Juſtice to him, not to offer any ſuch 
thing, as it is to the Crown, to inſiſt on what is legal Evidence, to brin 
him to Puniſhment. The Words of the Act are, That no Perſon ſhal 
be indicted, tried, or attainted of High-Treaſon, whereby Corruption of 
Blood may be made, or of Miſpriſion of ſuch Treaſon, but by the Oaths 
and Teſtimonies of two lawful Witneſſes, either both to the ſame Overt- 
AR, or one to one, and the other to another Overt-Act of the ſame Trea- 
ſon, unleſs the Party willingly, in open Court, confeſs the ſame, &c, 
Now in this Caſe, here are twq lawful Witneſſes. Grove is a lawful Wit- 
neſs, he is capable of being a Witneſs; whether what he ſays is ſufficient 
for the Proof of the Point, muſt be left to the Conſideration of the Jury. If 
there are two legal Witneſſes, to which there are no legal Objections, it 
is ſufficient ; whether what they ſwear is ſufficient to prove x i Fact, is 
of another Conſideration; but there is not one Word in the Act to re- 
ſtrain a Confeſhion from being given in Evidence: He ſhall not be con- 
victed on a Trial, without two lawful Witneſſes; that is the Thing that 
is provided for, and it was to exclude a Precedent that had been ſettled in 
Tong's Caſe, in my Lord Chief-Juſtice Keyling's Reports, an Evidence of 
Confeſſion only, that was proved by two Witneſſes, and that was the Oc- 
caſion of making this Law, that his Confeſſion alone ſhould not be ſuffi- 
cient, without an Overt-Act. This was the Reaſon and Ground of 
making that Act of Parliament, but it was not deſigned to exclude all 
Confeſſions. That was Evidence at Law, and always mult be ſo: That 
Evidence that comes out of a Man's own Mouth, was always allowed. 
The Deſign of the Act was to exclude Confeſſions from having the Force 
of a Conviction, unleſs it were in a Court of Record, and to prevent a 
Confeſſion proved by two Witneſſes, from being a ſufficient Ground for 
a Conviction. A Confeſſion is a conſiderable Evidence, and in many 
Caſes clears a Thing beyond Contradiction; and in this Caſe it ſhews 
how neceſſary it is; for when Things are tranſacted in the Dark, and it 
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37. The Trin/ of Ecatieis Wills, 


[is impetible for Strangers to give 4 clear Deſetiption of Perſin; 
the Confefifon of a Man bimleff is the moſt proper Evidence in th K my 
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and the moſt ſatisfactory. - This then being a lawful Evidence, it fand 
clear of that Objection: Here are two Witneſſes to the wert- Ad an] 
this Evidence of Lunt is not excluded, but this Confeſſion of the Part ; 
lay ful to be given in Evidence. 1 EET & 
This being the State of the Matter, How ſtands it then? It is agree 
he was at the Bonfire in Holborn ; he was ſent out for that Purpoſe; Ty, 
Fire was ſeen at his Miſtreſs's Houſe, and he was ſent out to enquire z 
ter the Matter, That there was a Man there in à blue Livery, is proyey 
by ſeveral People, and it is proved tha the bad a blue Livery. Grove ſays he 
ſaw a. Man, he can't tell whether he was in blue or green, with-a Stangarg 
in Holborn: He ſays, he don't know whether he was in blue or green, by 
he took him to be a Man of that Size, and he ſuppoſes him to be the Man 
But here. is ſtill a Doubt, whether this is the Man that carried the Stand. 
ard; and how is that cleared? Now this, with Submiſſion, is cleared 
the Man himſelf, if that be Evidence, which we inſiſt upon it it is, Thi, 
Declaration to Lunt, that he had made Colours of a Curtain, and that he 
was choſe Captain of a Party, that does explain it, and is not anſwerel 
by any thing they have offered to the contrary. As to his acting in the 
| umult in Leatber-Lane, Victor (wears, that he ſaw him with a Piece gf 


Timber on his Shoulder, and that he carried it, and threw it into the Fin, 


Lunt, as to every thing he ſpeaks, is clear; He proves that he ſpoke ſme 
Words to him; and as to what Viclor ſays, he is as clear, that he had the 
Wood, and threw.it in. The only Queſtion then will be, Where he bal 
"this Wood ? Whether he had the Wood which he threw into the Firs 
made of the Materials of the Meeting Houſe, from any other Place? T hey 
give you ſome Evidence, that he was going home quietly ; and that they 
parted about Eleven at Brooks's Market : But it is plain, he did not 9⁰ 
home till juſt Twelve, for ſo all the Family agree; ſo that that Time i; 
to be accounted for, which he might have ſpent at this Bonfire, and in this 
Tumult. There is another Man to anſwer the Buſineſs of what they call 
the High Church Standard: He ſays, there was a Man in a green Livery 
which he ſaw, and thought he knew him, but could not be poſitive, be. 
cauſe he was at a Diſtance ; but if it had been this Man, he believes he 
ſhould have known him; but there is-as little Reaſon for him to know the 
one as the other. The Man in the green Livery, he fays, is run away, 
but he ſays nothing as to the Braſs Buttons; and it is eaſy to miſtake be. 
tween green and blue, | 

I ſhall not urge the Evidence further than it is reaſonable; theſe are 
Circumſtances which will be under the Conſideration of the Jury, But 
ſuppoſing the Man to be concerned in this Manner, acting as the Queen's 
Evidence have proved, it will be High-Treaſon within the Caſe in my 
Lord Keyling's Reports, and is not diſtinguiſhed by what Mr. Darnell of- 
fered. He ſays, there was leading and arming, and they ſtruck at the 
Guards; ſo here was leading, for Nobody denics but they had a Stand. 
ard : The only Queſtion is, Whether the Priſoner carried it? And in the 
other Mob in Lincoln's- Inn- Fields, they were led, and hallooed away to 
Drury-Lone. And as to the Caſe of Beadle, which he would compare it to, 
there was no Act that was done by him; beſides, the Verdict was defec- 
tive, in not finding the aiding and aſſiſting; for though they found the 
Facts, yet they did not draw the Concluſion from thoſe Facts. As to 
what has been ſaid to the Reputation of Grove, I don't find it any ways 
affects him; it is not proved that he has cheated, or that he is a common 
Gameſter, or that he lives by that Way. As to the Reputation of the 
; Priſoner, there may be many honeſt Men that might think they did Set- 
vice at this time, and he might be deſired among the reſt ; but that 
is no Argument why he ſhould not be concerned in the Fact: Whe- 
| = he was or not, is what we muſt ſubmit to the Conſideration of the 

ury. | | 

Mr. Thomſon, My Lord, as to the Matter of Law, it has been fully 
ſpoken to, and that the Intention was general, is proved; the only Queſ- 
tion is, Whether the Priſoner was aiding, and fo proved in a legal Man- 
ner? I will only ſtate how each Overt-Act is proved: The firſt Act is 
his going with a Piece of Wood on his Shoulder, and throwing it into 
the Fire; That Vidtor ſwears poſitively, I aſked, Whether he was coming 
with it as from the Meeting-Houle ? and he ſaid he was: As to that, it is 
plainly ſworn upon him as to the Man. | 

The other Overt-A& is from Grove; there is indeed ſome Uncertainty 
as to the Perſon, Grove was not indeed very poſitive; he did obſerve a 
Man at the Fire ; he could not ſay whether he had on a blue Livery or 

reen; but when he went to Newgate to ſee the Priſoner, he did ſay be 
lieved him to be the Man. Indeed they pretend that he ſaid ſomething 
contrary to his Companion; but all he ſaid then was, that he could not 
be poſitive, but he did ſay, he believed him to be the Men. Now there 
being this Uncertainty, what do we call Lunt to his Confeſſion of? 
If we call him to prove the Overt-A by his Conſeſſion only, there might 
be ſome Colour to object to it: But the Fact is proved to be done by 
.Grove, and we call Lunt only as to the Identity of the Perſon. Hz only 
explains what Grove had ſworn before: He ſwore the Colours were dil- 
played, and the Confeſſion is only as to the Identity of the Perſon. As to 
the Reputation of Grove, they did endeavour to aſperſe him, but I think 
they could not make any thing out : They don't pretend to prove any 
Malice in him ; nay, he is the rather to be credited, becauſe he will not 
be poſitive, If he had had any Malice, he would have ſworn poſitively, 
but you ſee he will not be poſitive. 

Something was mentioned that there was a Man in a green Livery there, 
from whence they would infer, that he was the Man that was thus 
Inſtrumental, and that it was not the Man in the blue Livery ; but that 
can't be he, becauſe he had red Buttons and red Stockings; ſo that 104 
ſeems not to have much in it. They pretend to account for him as if he 


was not there, when Pryor ſays he met him at Eleven, but he did not 
go home till Twelve: So that we think having thus proved by Vidlor poſi- 


tively, by Grove thus circumſtantiated in this Manner; the Man's Con- 
| feſſion 
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10...) nee, 
Rol Som ing after war Tun, cbick de ares him to be te Man that 
474 the Fat, ye FINE et brings it hots to the Prifoner. | Bur we ſubmit 
JJ. the Jury, ot 
e Matter of the Coutfon, 1 think 
- What Mb. Sollic tor General ſays, fog bo Anſwer, wilt lay aſide the Sta- 
er William, bot it is, in Effeck te ſay, that if the two Witnefles 
th aff OV AR are uncertain as to the Perſon, his Confeion muſt fix it 
upon Ri. If two Witnelles will ſwear that a Man in à blue Coat did 
commit High-Trealoh, duk are uncertain" as to the Man, it ſhall be 
brotight home to any Man in « blue Coat, if he ſhall come and ſay that 
ke did the Fact; ſo that the Confefflon is entirely che Evidence, for the 
othet Evidence could not convict ui without it. 
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We” by the Jury ? Is e only, that fome Man of other did difplay the Co- 


Man in Newgate, and he believes, that Man that he ſaw there was the 
fame: Now how far that will weigh with the Jury, is of andther Conſi- 
deration; And as to the Caſe of Beadle, the Fact was found there, but 
the Jury not me FRE he was aiding and affiſting, the Court could not 
4; it for em. 6 X 9 gs an,” 5 | 4 

a Baron. You have laid a Streſs upon that which is found in the 
ſpecial Verdict. See what the Judgment of the Judges was. But as 
2 the firſt ſpecial Verdict, and Beadle in the third ſpecial Verdict, 
we all agreed, that the Verdict was not full enough, as to them, for us 
to judge it Treaſon in them, becauſe the Verdict only finds that they were 
ſent, and finds no particular Act of Foree committed b them ; and 
doth not find that they were aiding and affiſting to the reſt : And it is 
t they poſlible one may be preſent among ſuch a Rabble, only out of Curioſity to 
ot 9 fee, and whether they were aiding and affiſting is Matter of Fact, which 


im: is t to be expreſly ſound by the Jury, and not be left to us, upon any 
n this 2 0 


rable Implication; and 8 thoſe two were diſcharged. 
Cy cal L. C. J. Gentlemen of the Jury, 


N rancis Willis, the Priſoner at the 
uiyery Bar, ſtands indicted before you, for that he, upon the firſt Day 


yy © The Proof that has been offered by 


Ves he 


be by pulling down all the Meeting-Houſes ; and that this Priſoner. did aſſiſt in 

e be. 

This is what they propoſed-to make out againſt him, - * 

ſe — The Feidence 2 firſt Tolboy, who fays, that the Day before Ke was 
ut 

vecn cheverel from bis Trial, and among them he heard a Diſcovrſe of pul- 

19 ling down Me. Burgeſs's Meeting-Mouſe ; he heard no other mention'd ; 


ell of ſome were for-pulling it down then ; others were for leaving it till the 
at the next Night, 401 others till the Event of Dr. Sacheverel's Trial. What 
Stand- Determination they came to, he don't know, for he went away ; ſo that 


in the his Evidence goes no further than proving a Defign to pull down one 
ray to Mecting- Home. 5 3 
it to, The next Witneſs is Grove ; he gives an Account of two Meeting- 
defec- Houſes pull'd down, and Fires made from the Materials, one in Holborn, 
id the the other in Hatton- Garden; That at that Fire in Holbirn, he ſaw a Man 
As to with a Curtain on a Pole, and he called it High-Church Standard, and 
7 ways was active among the People ; ſtopt Coaches, and got Money from thoſe 
Ag” that were in them, and made them cry out as he did. As for the Perſon, 
of tie he can't ſay the Priſoner is he. He ſays he took notice of him, he was in 
d Ser. a Livery ; and that he Went to Newgate, and ſaw one, who, he can't be 
ut that itive, but he believes to be the ſame that he ſaw carrying the Curtain : 
Whe- — whether it is the Priſoner at the Bar, that he can't ſay: For he ſays 
of the he has not the ſame Cloaths, nor Wig on, and that makes him doubtful. 
Being aſked, What Colour his Coat was, he is not ſure whether it was blue 
1 fully WF or green; but he ſaid, he rather believed it was blue. . 
Quel- his not being enough to bring it home ts the Priſoner, they call an- 
Man- other Witneſs, who was Hill, who ſhewed him the Priſoner . And they 
Ack i brought Cubwidge, who went with him; and they tell you, that the Man 
C 10 they ſhewed to him in Newgate, was the Priſoner at the Bar; and theſe 
pony being laid together, it amounts to the ſame Thing as if he had ſworn 
„ it is againſt the Priſoner, as he did againſt the Man in Nr that is, that 
a he believed him t6 be the ſame Perſon that carried the Colours. 
tainty The next is Victor; he ſays, that after the Fire at Holborn, they came 
ſerve a to Leather-Lane ; that they got into the Mecting-Houſe there, and work'd 
cry hard to pull it down, but he don't ſay the Priſoner was in the Meet- 
fay be 5 Hou. But the Fire they made was in Hatton Garden, and there he 
ething ſaw the Priſoner carrying a Piece of Wood, and throwing it into the 
Id not Fire, and making an Huzza. He don't ſay where he had that Wood; be 
chere BI don't ſay that he ſaw him bring it out of the Meeting-Houſe, and he did 
n of? not know him at that Time, 2 he kept his Eye upon him; and not 
might long after, he came by Mr. Lunt's Door, and the Priſoner ſpoke to Lunt : 
"ne by What he ſaid, he can't tell, but he aſk'd Lunt if he knew him; Lunt told 
© only him he did; and when he was come ſo near, he does take upon him to . 
e dil- that he remembers his Face, and he takes him to be the ſame Perſon, 
AS te was aſk'd as to his Features, but he don't go about to diſtinguiſh them; 
think i and it is difficult for a Man to deſcribe thoſe Particulars, by which a Man 
e any diſtinguiſhes one from another. J 
ill not Then Lunt is call'd, and he confirms, that the Priſoner was at the Fire 
tively, at the ſame time that Victor was at his Door ; that it Was Eleven at 
| Night; and that the Priſoner ſpoke to him; that his Boy aſk'd him, 
there, What, Frank, are you one of them? And thereupon he ſaid, They have 
> thus BY made me @ Captain of a Party; I took a Window-Curtain, and made it 
t that Colours ; and we burnt the Glock. This they would apply to clear that 
it tha BY which Greve ſpeaks a little more doubtfully, when he ſays only, that he 
il he believes him to be the ſame Perſon as he ſaw in Newgare. 3 
d not The next Witneſs is Orrel, and he can't charge any thing upon the 
poſi- Priſoner, but gives an Account of the pulling down the ſeveral Meet- 
Con- ing-Houſes, and the ſeveral Mobs that were in Lincoln's-Inn- Fields, 
tetiion Wl Drury-Lane, Holborn, and Black-Friers, and their making general Decla- 
rations, that they would have them all dowo, And thus far his Evidence 
Vor. VII. 


ging through the Temple, and there was a 'great Mob that attended Dr. | 
a 


lours ? Does not his Evidence go further? He ſays he went to ſer the | 


But as to | 


- 5 of 40 5 
„ be- laſt, with a great Number of others, did levy. publick War againſt her | 

I | Mr. Attorney, and the Coun- | 
Ww the ſel for the Queen, has fended to ſhew, that there was a general Deſign of | 


þ 


it, did carry Colours in it, and did other Acts that gave Afiftance in it: 


to throw the f . Phan | A 
Site of the Priſoner. This is the Evidence produced agairift the Priſoner ; _ 


an Account of, 


. material, thit there was 4 Beſigt to pull them al} Jown ; it was pub- 
liekly declared, and put in Execution, As far as they had Time. Actions 


declare the Intentions; for when it breaks out into Action; then the De- 


in a blue Livery, that was b 
ood in. He fays 


ſign appears, He faid eto, further; which is, that he ſaw a Footmaa 
he was a well-made Man, much of the 


and upon that you will take notice it is made out, that there was a 


general Deſign put it! Execution, of pulling down. the Meeting- _ 
ane | in Hatton-Garden , and there 
is only the Belief of the Witneſs ſo ſtrengthen'd as to his being at the 


T. C. J. Do you apprehend” chat Grove's Eviderite ts not to be confi- | 


that he was at one Fire 


Miftrefs ; ſhe tel 


GS 


and he ſpeaks as to Grove's Evidence: And to take off from that Credit 
that otherwiſe his Teſtimony would have, he ſays, that Good- Friday, at 


Night, he told him the Priſoner was not the Man, for the Perſon he ſaw 
Had a green Livery, and Braſs Buttons; ſo he ſaid at firſt : but upon En- 


quiry a little more particularly, he did not tell him at that Time that it 
was a green Livery, but ſome Time before: And Grove being call'd 
again, does own'the ſame ; and that he ſaid he could not be poſitive, and 


and that he told the Witneſs ſo at that Time, Holgate ſays, that about 


went to the Fire in Holborn, and there he ſaw a Footman in Green, but he 


and black Buttons: But he ſays he ſaw a Footman there in Green, which 
is offer'd, to let you ſee that there might be another Perſon that Grove did 
really ſee. Then Clark is brought to give ſome Account of Greve; he ſays 


ſays the ſame ; and that he Was a Gamefter ; and that it was reported he 
uſed to get his Living that way : And he tells you, the Priſoner is of a 
good Reputation; and thoſe of the Family ſay as much of him, 


the Counſel for the Prifoner would make of their Evidence, is firſt, 
to ſhew that they have given an Account of his Time; that he was other= 
wiſe employed than in the Manner the Witneſſes for the Queen have given 
Now it is certain, they have not; for they give an Ac- 
count only of a Walk from Holborn to Brooks-'Market, whereas his own 
Witneſſes ſay he was out at leaſt an Hour and an half, ſo that there was 
Time though for him to be there: And though that Witneſs ſaw him go- 
ing homeward, and not to the Fire, yet it is certain, he did not go home 


the Fire; and it dees appear that he was at both the Fires. Before I ſtats 
that, give me leave to ſay, that there is a full Proof of a general De- 
ſign put in Execution, of pulling down the Meeting-Houſes, ſo any one 
that is aiding in that, is guilty of High- Treaſon, though he were not 
privy to the firſt Deſign ; for in High- Treaſon there is no ſuch thing as 
Acceſſary; all that are Actors are equally guilty, and that was the Cale of 
the Lord Eſſex : He went with ſome Forces to remove ſome evil Coun- 
ſellors, and came to the City to deſire Aſſiſtance; ſome Forces he had 
aſſembled in his own Houſe ; others join'd him in the City; it was ad- 
judged they were all guilty of High- Treaſon, though they did not know of 
his Deſign ; and thoſe that were accidentally there, and did depart, it was 
ſaid, were entitled to Her Majeſty's Grace; but it is not ſaid they wera 
Not Guilty, So was the Caſe of the Bawdy-Houſes; yet it is not ſaid, 
that any of them were the Perſons that formed the Deſign of pulling 
them down. | 8 25 | | 
You are therefore ts conſider, that it is not enough to charge the Pri- 
ſoner, that he was at the two Fires: It is not ne that there was Lime 
for him to do what he is Charged with, but you are to conſider what 
is proved on him that he did. You obſerve what is objected as to Greve, 
that there is a great Uncertainty as to his Evidence, and that his Credit 
is not fair: He don't charge the Priſoner, poſitively, nor ever did. He 
differed as to the Colour of his Cloaths : And though it is rightly ob- 
ſerved, that Blue and Green are not eaſily diſtinguiſhed by the Light of 
the Fire, yet that is not the Objection; the Objection is, that the Witneſs 
at firſt declared, he believed it'to be Green, and now he has told you, 
that he believes it to be Blue, and that is not conſiſtent, and does there- 
fore a little concern his Credit in this Matter, that he has changed his 
„ they ſay, that he did not ſce him at the Meeting-Houſe : 
m e 
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y at'the' Fire, arid encouraging the People : 


Servatit to a . >a in. Grevill-Street ; that the Family being ing 


firſt Witneſs ny produced was Mrs. Briſce, who was the Daughter of his 
$ 


treſs's Houſe, and, as he N went home. Then they produce Fletcher, 


that is what he now fays, and only ſays, he believes him to be the ſame, 
half an Hour after Ten he heard of the Mob, and went to fee it; that he 
had red Buttons, and the Priſoner's Livery was Blue trimm'd with Black, 


he kept a Shop, and broke, and never had a very good Character. Ward 


This is the Subſtance of the Evidence on both Sides. The Uſe that 


then, and that he was at the Fire, becauſe two Witneſſes ſwear he was at 


ö 
he ſays he kane: rob, Soma to diſtin Aoaths, | 
not be able to diſtinguiſh his Face. But then they bring ſome. Witnelle 
to ſhew he is hot 4 Man of ſo clear a Credit, but they don't charge any 
great Matter upon him. As. for his having broke, that may be a Misfor- 

tune that may attend any Man: But then they would ſupport this by the 


believes this to be the Man; but 
iſh his Cloaths, ſo he might 


Confeflion he made to Lunt, who ſwears, that he faid he made Colours of 
ſeem to give ſome Colour to it; but 1 ought 


Curtain. Now that _—_ | he. 
ccd take notice of the other Part of his Ce n, that they had made him. 
Japtain of a Party, which don't appear to be likely; for as he was moving. 
from one Party to another, it would be very natural for the Captain to 
have his Mob with him, but it is plain he was unattended in going 
from one Fire to another. When he was at that Fire in Hatton-Garden, 
he went away alone, as Lunt ſays: And they don't 1 that he did en- 
courage the Mob. He did throw down a Piece of Wood, and huzza, 
but he did not much encourage others. As to the Piece of Wood, one 
of the Witneſſes did not ſee it, and the other that did fee it, did not ſee 
him in the Meeting-Houſe ; fo that it is not proved he was at either of the 


Meeting-Houſes, though he was at the Fires. And you may conſider 
another Circumſtance, and that is, that this Witneſe, Victor, did not 


know him before, nor did he Know what Cloaths he had on; and if he 
had not come nearer to him, to Lunt's Door, in Probability, he had 
not known him again; but he ſays he ſaw him throw a Piece of Wood 
into the Fire; and he ſays he kept his Eye upon that Man, and faw him 
come. up, and ſpeak to Lunt. Now you will -confider, whether ſuch a 


Man mi 
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orge: Pr 9, { 264) 
' . Theſe are the Obſervations that, I apprehend, may be moſt proper 
me to make to you... As. for the Law, if you take it that Aue l 
that had the Colours in Holborn, and afterwards came to the other Fire. 
and thiew, the Piece of Timber in there, he is undoubtedly Guilty of 
High: Tfeuſon; Thetefore you. ruſt Conlaler, fir, how far you delen 
he is the fame that carried the Colours in Halbern, and how far you tak; 
im to be concern d in pulling down the Mecting-Houſe in Leather-Ln, 
1 ſhould take. notice of-.another Thing, that there was a Footman in 
Green, at the Fire in Holborn, who was very active; and that Man could not 
miſtake the Colour of Blue .and Es aw he. knew the Priſoner : 
Now. that being fo, jt does appear there was a Footman. in Blue, ang 
another in Green, that was active at the Fire in Helbern, and one of 


another for him ; for Lunt, that knew him, ſays, he did not ſee him have I 


any Timber at all. 


— 4 4 


theſe two, perhaps, had the Colours; the Queſtion is Which? Grove fir 
ſays, the Man that had the Colours was in Green, and then he ſays he | 
was in Blue. Now if the firſt be right, that. he was in Green, it doe, p 
appear there was ſuch an one in Green: If you believe he was the Per. 
ſon that. did make uſe of theſe Colours, and that he was ing in : 
lling down the Meeting: Houſe in Hatton-Garden, then you are to find þ 
kim Juilty : If you think he was not the Perſon, you will acquit him. 
Then the Jury withdrew, and the Court adjourn'd till Five-o'Clo | 
ve he TT ⁰ la thr X Ts 
Cler. of Arr. Francis Willis, hold up thy Hand. Look upon the Pri. 
ſoner ; How ſay you? Is he Guilty of the High-Treaſon whereof be . 
ſtands indicted, or Not Guilty ? FFP 
| Foreman, Not Guilty. f 6 RP þ 
Cler. of Arr. Did he fly for it? 
Foreman. Not that we know of. : 
| 0 
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LVIII. 


| Domina Regina verſus Purchaſe. 
Dit Sabbati Viceſmu Primo die. Aprilis Anno Dominæ & Regine predicto. 
CUE Court being reſumed, as in the Trial of Francis Willis, and 
1 the ſame Judges ry preſent, ft "hr 
Cler. of Arr. Middleſex Cryer, make Proclamation. | | 
Cryer. O Yes, © Yes; You good Men of the County of Middleſex, 
ſummon'd to appear here this Day, to try between our Sovereign Lady 
the Queen, and the Priſoners that ſhall be at the Bar, anſwer. to your 
Names as you ſhall. be call'd, every Man at the firſt Call, upon Pain and 
Peril ſhall fall thereon, _ . ; 


Then the Jury that were return'd on the Pannel were dll call d over, and 
the Appearances of all thoſe that anſiuer d to the. Call were recorded. 


Cler. of Arr. Set George Purchaſe to the Bar. (Which was done.) 
Cler. of Arr. George Purchaſe, hold up thy Hand. Which he dia.) 
Chir. of Arr. You the Priſoner. at the Bar, theſe good Men, whom you 
ſhall hear call'd, and do now r appear, are to paſs between our 
Sovereign Lady the Queen and you, upon Trial of your Life and Death. 
If therefore you will challenge them, or any of them, your Time is to 
no to them as they come to the Book to be Sworn, and before they be 


n. RE 
ler. of Arr. Thomas Sutton, Eſgq. (Ibo appear d.) 

- Cher: 4 Arr. Hold Mr. Sutton the Book. | ba | 
Lou ſhall well and truly Try, and true Deliverance make between our 
Sovereign Lady the Queen, and the Priſoner at the Bar, whom you ſhall 


have in Charge, and a true Verdict give according to your Evidence. 
So help you God. | 5 | 
| Cler. of Arr. Jobn Furneſs. | (He appear d, and was ſworn. 
In like manner the other Ten Gentlemen appear'd, and were ſworn, 
whoſe Names follow : oa 
JURY. | 
| Thomas Sutton, Elgq. William Hargrave, Richard Beathnife, 
| Fobn Furneſs, ohn Meard, Richard Hazzard, 
ohn Parſons, ' dward Boſwell, Francis Higgins, 
oſeph Parſons, Robert Bi eakſpear, Humphry . 


Cler. of Arr. Cryer, count theſe. 
R Ss. A 
Cryer. One, and ſo of the reſt. 
Cler. of Arr. Hb, — 
Cryer. Twelve, good Men and true, ſtand together, and hear your 
Evidence. | 
Are you all Sworn, Gentlemen? 
Cler. of Arr. Cryer, make Proclamation. 
Cryer, O Yes; If any one can inform my Lords the Queen's 
Juſtices, the Queen's Serjeant, the Queen's Attorney-General, or 
this Inqueſt now to be taken, of the High-Treaſon of which the 
Priſoner at the Bar ſtands indicted, let them come forth, and they 
ſhall be heard, for now the Priſoner ſtands at the Bar upon his De- 
liverance; and all others that are bound by Recognizance to give 
Evidence againſt the Priſoner at the Bar, let them come forth, and 
ive their Evidence, or elſe they forfeit their Recognizance. And all 
Jurymen of Middleſex that have appear'd, and are not ſworn, may depart 
e Court. 5 
4 Cler.of Arr. George Purchaſe, hold up thy Hand. (IFhich he did.) 
Gentlemen of th 5 look upon the Priſoner, and hearken to his 
: 


* 


The Trial of Groxcs Purcnase, for High-Treaſon, in leoying War againſt Her Maga 
pretence of pulling down Meeting-Houſes. 9 Anne, 15 
L the Seſſons- Houſe in the Old- Bailey.) 


1710. 


„ 


Cauſe. He ſtands indicted by the Name of George Purchaſe, late of the 
Pariſh of St. Andrew, Holborn, in the County of Middleſex, Labourer, fir 
that he not having the Fear of God before his Eyes, but being moved and ſeduced 
by the Inſtigation of the Devil, &c. (prout in the Indifiment, mutatis mu- 
tandis,) againſt the Peace of our Sovereign Lady the Queen, her Crown and 
Dignity, and againf! the Form of the Statute in that Caſe made and provided. 
Upon this Indictment he has been arraign'd, and thereunto hath pleaded 
Not Guilty, and for his Trial hath put himſelf upon God and his 
Country, which Country you are. Your Charge is to enquire whether 
he be Guilty of the High- Treaſon whereof he ſtands indi in Manner 
and Form as he ſtands indicted, or Not Guilty. If you find him Guilty, 
am are to enquire what Goods and Chattels, Lands and Tenements 
at the time of the High-Treaſon committed, or at any time ſithence. 
If you find him Not Guilty, you are to enquire whether he fled for it: 
If you find that he fled for it, you are to enquire of his Goods and Chat- 
tels, Lands and Tenements, as if you had found him Guilty. If you 
find him Not Guilty, nor that he fled for it, you are to ſay ſo, and no 
more, and hear your Evidence. 8 | 


* 8 
Mr. Thomſon. May it pleaſe your Lordſhip, and you Gentlemen of the 
Jury, George Purchaſe, the Priſoner at the Bar, ſtands indiQed, for that 
he, not having the Fear of God before his Eyes, but being moved by the 
Inftigation of the Devil, and deſigning to withdraw the cordial-Love and 
I 5 Obedience, which true and faithful Subjects of our Sovereign 

ady the 


ueen do and ought to bear towards Her, and intendigg to 
diſturb the Peace and common Tranquillity of this Kingdom, on the 
Firſt of March laſt, in the Pariſh of St. Clement Danes, in the County of 
Middleſex, traitorouſly compaſs'd and imagin'd to levy War, and ftir up 
Rebellion and Inſurrection againſt our ſaid Lady the Queen within this 
Kingdom: And that he might accompliſh his ſaid traitorous Imaginations 
and Deſigns, on the ſaid Firſt of March, and in the ſaid Pariſh being 
aſſembled, with a Multitude and great Number of People, armed and 
arrayed in a warlike Manner, he did then and there unlawfully and trai- 
torouſly levy War agaigſt our ſaid Lady the Queen, contrary to the 
Davy of ibis Allegiance, againſt the Peace of our ſaid Lady the Queen 
her Crown and Dignity. ah. 15 

To this Indictment he has pleaded Not Guilty. 

Gentlemen, we fhall call the Evidence for the Queen, and if they prove 
oy your! a6 as laid in the Inditment, we doubt not but you will find 

im Guilty. | | 

Mr. Att. Gen. My Lord, the Priſoner at the Bar ſtands charged with 
an Indictment of High-Treaſon. The Species of High-Treaſon has been 
open'd by the Gentleman that open'd the Record : We ſhall prove it by 
calling Witneſſes to ſhew, that he was one of thoſe wicked Perſons that 
did aſſemble themſelves in Drury-Lane : We ſhall ſhew, that this rebel - 
lious Aſſembly was got together to do Right, as they call'd it, to a Gen- 
tleman who was under 8 of the Houſe of Commons; his 
Name is known, I mean Dr. Sacheverel; they reſolved, that to do him 
Juſtice, they would be revenged on the Meeting-Houſes of the Diſſenters, 
and therefore they reſolved to pull them all down: That this Deſign was 
framed in that Aſſembly that uſed to attend Dr. Sacheverel to and from his 
Trial; it was there reſolved to pull down the Meeting-Houſes in and 
about the City: That in purſuance of that Deſign, they did meet in ſeveral 
Places in this County, and the City: That the Priſoner was among thoſe 
that aſſembled in Drury-Lane; that he was with his Sword drawn; that 
when the Guards were come (for they were too many to be withſtood by 
the Civil Government) the Conſtables and Watch were too few to withſtand 
that Aﬀembly, therefore it was neceſſary, for the Preſervation of all honeſt 
Men's Lives and Eſtates, for to ſend the Guards to ſuppreſs this Tumult; 
and it was great Grace in Her Majeſty to have that Regard to her 
People, 
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eee, they uſed them with more Tenderneſs than , cob's-/an Garden-Wall, to the Fire there, which was made of Mr. Bur- 
vhey need have done; they ſpoke” do this Man to put up his Sword, and | geſs's Meeting-Houſe, which I had been in two Hours before, and ſaw them 
be wone: No, he came with” a Reſolution, and till chat was done, | he | pulling it down. When we had been there a little while, I faid to my 
1 e put it up. They came the ſecond Time, and aſked him, | F riend, Let us go towards the other Part of the Town, and fee what is 
Do you know that you are refilting Authority, in oppoſing the Queen's | doing there. We went along that Side of Lincoln. Iun-Hielde, where Mr. 
' «i You are oppoling the Queen's Perſon, therefore pray be gone :] Child's Houſe is: When we came to the Corner, by my Lord Chancel- 
No, be aeg in it, and Rad the Courage, or Impudence, to aſſault the lor's, at my Lord's Door, there ſtood a Chariot; ſaid I; I believe there 
| Officer that was at the Head of the Guards, and would have killed him, | is ſomebody from Court, I hope there will be a Power, by-and-bye we 
36 one of the Guards had not, by a lucky Stroke, beat his Sword down. | ſhall have the Guards. We made no Halt there, but went ſoftly towards 
He was fo devoted tothe Cauſe,” that he declared he would loſe his Life | the Arch: Before we came to it, I ſaw a pretty tall Man 23 Body 
in the Cauſe; and what was this Cauſe? It was oppoſing a juſt and | of the Mob through the Fields; about the Middle they made a Halt, and 
-neceſlary Proſecution; that was carrying on by the Commons of England, | became a bigger Number; we walked ſoftly to meet them: I kept my 
before So greatelt Court in England,” and, perhaps, in Europe; and they | Eye on the tall Man, which proved to be Dammaree ; Some of them were 
thought ke to'find bie guide) of che Charge that Was laid' againſt him. | for going up Queen-Street, and Sſome were for going through the Arch, 
This gave theſe 2 Occaſion to exerciſe their Revenge on all the | When 5 came near the Corner, he ſtruck ſhort off, and went over the 
Meeting -Houſes. We have had the Determination of the Court often- Rails juſt under the Wall, about the middle Way between Powis Houſe 
times, that this is levying War within the Statute of 25 Bdw. III. and the Arch, and there they called a Council: N There is a Coun- 
When we have made this appear, we don't doubt but the Jury will find | cil of Mob; there I ſaw Dammaree. Said they, Where ſhall we go to 
Wer #2 3 | | | now? To Drury-Lane, or Mild- Street? No, ſaid ſome, to Drury-Lane, 
Ar. Sil, Gen. My Lord, we will call our Witneſſes, and prove the | huzza ! 7/i/d-Street is a Hen- Rooſt, the other is worth ten of it. Dam- 
Fats. | 2 | | » | mare hallooed, Come along, Boys, we will have them all down, and they 
De Thomas Tolboy was furn. carried it by the Majority. I went under the Piazzas at Pcwis Houſe, 
Vr. Att. Gen. Pray give an Account if you ſaw any Tumult, or | into Queen- Street- When he was in Ducen-Street, he made ten or twelve 
Number of People, that attended Dr, Sacheverel; and what Diſcourſe | Halts, and turned about, Huzza ! High-Church and Sachevere/! God 
heard among them; and what Reſolution they came to. 653 damn all his Enemies; we will have all the Meetings down to- 
Tolbey. As I was paſſing through the Temple, on They Night, I ſaw | night; follow me; Why don't you come along? And tnis he many 

a great Number of People that attended him; I there heard them reſolve | times repeated; and thus he headed them till he came to Drury- Lane ; 
upon demoliſhing Mr. Burgeſs's Meeting; ſome were for doing it then; | there ſome of the Boys ran to find the Meeting-Houſe Door, but they 


others for leaving it till the next Night. ö miſled the Door, and went to ſome of the Neighbours Houſes; but they 
Mr. Att. Gen, What Night was this? — Tolley. Tt was the Tueſday Night. | ſoon found out the Door, and there came a little-Fellow, with a Pick- 
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Le M. An. Gen. Was it before the firſt of March ?---Tolboy. Yes, it was. | Ax, to break down the Door. A Woman that belonged to the Place 
. Mr. Ait. Gen. Was it reſolved by more than one? came crying, that her Siſter was in the Houſe, and would be killed: Do 

| : Tolboy. By a great many. | not be afraid, Miſtreſs, ſaid I, I will endeavour to pacify them, if I can: 

7 Air. Alt. Gen. Then you take it to 1 ?---Tolbey, Ves. I But at laſt came another Man with a Hatchet, and ſtruck through the 
J , - Purchaſe. Did you ſee me there ?---Tolbey. No. * Door the ſecond or third Time. God damn you, ſays he, don't you know 
I. C. J. Did you ſtay there any Time? how to break down a Meeting-Houſe Door? That Fellow cannot be 

= No; I only heard them diſcourſe of it as I paſſed along. found. I went in with them, and there I was aſſaulted by a Soldier; and 

Mr. Baron Bury. Did you ſtay till they came to a Reſolution? Or | when I was there, they would have me go up Stairs with them. Pray, 

were they only talking of it ? | bh: | ſays I, don't go up, there is only a poor Woman's Room, that belongs to 

the Tobey. They came to that Reſolution then. i the Place. hat will it ſignify, if you ſhould burn an old Bedſtead ? 
fir Mr. Baron Bury. Did you ſtay till they were agreed upon it? God damn you, ſays he, are you againſt Sacheuerel? Says I, I have the 
luced Tolboy. It was Agrees to pull down the Meeting-Houſes, though the | Queen's Commiſſion : Upon that he cries out, The Church, the Church; 
mu- Time was not fixed. e 1 25 God damn you, you ſhall go up. That Man, I ſuppoſe, was a Soldiet; 
| and Mr. Baron Bury, Did you know any of them that this was agreed by ? | he was in a looped Waiſtcoat and white Stockings. I went up with 
ided, Tobey. No, none of them. 1 5 | them, and it proved to be Mr, Ear/'s own Lodging; and there they 
aded Mr. Baron Bury. What did you hear them ſay ? 1 took up a great many Papers, Manuſcripts, which f ſuppoſe might be 
his Dolbey. I heard them reſolve on demoliſhing Mr. Burgeſis Meeting. | Notes. As ſoon as I came out, I ſaw the Clock and the Cuſhion thrown 
ther Say ys Come Boys, we will demoliſh Dr. Bur %s Meeting; others | down into the Kennel, in Drury-Lane; and they were the two firſt 
nner faid, No, we will defer it to the End of the Trial. | Things that were brought out, as I obſerved. I aſked, indeed, Why 
ilty, Tae a 5 they began to complain, and give me ill Language? Says I, Where is 
ts Den William Orrel was fworn. - inks Folly, the Waterman ? Oh damn you, ſays one, he is gone with a Party 
ence, Orrel. My Lord, before I give my Evidence, I Leave to ſpeak a | to St. James s: Another ſaid, he was gone to 8 Mharten's; and 
r it: few Words. Purchaſes Wife has been in my Neighbourhood, and of- | others ſaid, he was gone to the Back-Door to break it open; but I ſaw 
-hat- fered Money to ſeveral People to come and ſwear againſt me, to take | him no more after that. When I came out, I went to the Man that 


away my Reputation: And Yeſterday a Perſon came into Mr. Leonard's | keeps the Griffin and Parrot, and told him, I was ſorry to ſee theſe 
Coffe. Rouſe, and ſaid publickly, "That I was perjured; that when I | Things; and my Friend went to his Brother's Houſe, which was hard 
ſwore againſt Willis I was perjured ; that the Jury would not believe me; | by. After my F. riend was come again, Well, ſaid I, I will go into the 
and that I was reprimanded by the Court and the Queen's Counſel, My City, to Leonard's Coffee-Houſe, and give an Account to our Friends 
f the Lord, I defire I may clear myſelf. + of what has happened, for they will ſtay for us, and will not go to Bed,“ 


Mr. Att. Gen. There is an Information laid before me, which I ſhall | if I don't go back to Night. We agreed to go home; but my Friend 
y the take Notice of in a proper Place; for it is an intolerable Thing, in any | aſked, Where was the Meeting Houſe in Wild-Street ? Says I, I know 
e and Government, that when we are proceeding in a judicial Way; that when | Wild- Street; ſays he, I believe it was the old Maſs-Houſe: So we went 
reign People have the Benefit of the Law that was made for them, a Copy of the | through Wild- Street; and as we came to the Arch, we met a Detach- 
zg to Indictment and of the Pannel, Liberty to examine Witneſſes, and aſk | ment of the Guard coming on a full Trot. Says I, Gentlemen, pray 


n the what Queſtions they think proper; and they cannot ſay, but that there | make Haſte, they are pulling down the Meeting in Drury-Lane. I put 
ity of has been a Tenderneſs in us, that are the Proſecutors, not to preſs Things | out my Hand to the Captain, This is the beſt Way, ſaid I, through 


tir up further than the natural Import of them; yet that ſuch Practices ſhould | 7/7ld-Street : And another Detachment went another Way. As ſoon as 
a this be uſed to diſcourage the Queen's Evidence. I have an Account, that | they came (I was near the Officer), he commanded them to file off, and 
tions obn Roberts, a Mathematical Inftrument-maker, has, at Leonard's Coffee- | diſperſe the Mob; and they rode among them to diſperſe them. While 
being ouſe, affirmed, that the Queen's Witneſs was a perjured, forſworn Vil- | I was there, I ſaw a Man with his Sword drawn, near the Griffin and 
1 and lain, in giving his Evidence here. I ſhall, in a proper Time, endea- | Parrot, who was the Priſoner at the Bar : I went over the Way, and ſpoke 
| trai- vour to brin kim to Juſtice for it. to him. | 
I. C. J. It was not improper for him to mention it here. I was fo Purchaſe. What Time of Night was this ? | 
far from reproving him, or thinking his Evidence falſe, that I never heard Orrel. It was about half an 2 after Eleven. Several of the Horſe 
a Man give a fairer, or better Evidence; and no one Witneſs at either | rode up to him, and then he retired under the Bulk, and puſhed with his 


Trial oppoſed one Word he ſaid. | Sword at ſeveral of them; and ſome of them ſtruck at him with the Flats 
Mr. Att. Gen. Mr. Orrel, pray conſider you are now upon your Oath ; | of their Swords. Says I to my Friend, I wonder they don't cut him to 
therefore, without Regard to Threats, you muſt ſpeak the Truth, and | Pieces. I went to him; Piay, ſays I, what are you doing? Pray go 
all the Truth, and God forbid you ſhould be afraid of it. home, He turned his Back, and I thought he had been gone. In a 
Mr. Sol. Gen. Was you abroad on Wedneſday the firſt of March? | Minute's Time, the Guards had rode round the Fire, and diſperſed the 
What did you obſerye of the pulling down any Meeting- Houſes ? Give | Mob a little: In a Minute or two, I ſaw the Priſoner with his Sword 
an Account of all the Places you were at, and what Concern the Priſoner | drawn, hallooing and flourithing his Sword in the Middle of the Street, 
had in it. juſt by the Kennel in Drury-Lane, and fronting the Guards. I came to 
Orrel. About ten o'Clock, or a little before, I went to Leonard's Coffee- | him, and laid my Hands upon him, and puſhed him back, What are 
Houſe, and hearing that they were pulling down ſeveral Meeting-Houſes, | you doing? Two Foot-Soldiers came to me, and ſaid, What do you 
I went with another Gentleman, Mr. Hawkins, directly to Fetler-Lane : | do? He is drunk; he is an honeſt Gentleman: Says I, Take him away 
When I came there, I ſaw Abundance of People, a great Mob, carrying | then, if he is your Friend. Says I to him, Do you know what you do, 
the Materials from Mr. Bradbury's Meeting-Houſe into Holborn. I aſked | in oppoſing the Guards? You oppoſe the Queen's Perſon. Says he, 
the People where they carried them? They all ſaid to Holborn. When | God damn you, are you againſt Sacheverel? I am for High-Church ; I 
I had ſtood there a little Time, ſays I to my Friend, Let us go into the | will be for Hizh-Church and Sacheverel; I will loſe my Life in the 
Meeting-Houſe; I will ſee; it may be, I may know ſomebody there. I | Cauſe ; and this many Times repeated. I went over the Way, and he 
went through a dark Paſſage, and narrow Entry: When I came in, Lord | advanced with his Sword, and run at the Officer, juſt at the left Flank ; 
have Mercy upon me, faid I, it is all down: I turned back to my Friend, | At that, I ſaw a Gentleman's Horſe ſpring forward, and he ſtruck his 
Mr. Hawkins; This is deſtroyed, ſaid I, let us go ſee where they burn it. | Sword down. I went back, thinking there would then be firing, and I 
We went to Holborn, and all the Way we ſaw Abundance carrying Wood might be killed. | 
quite from the Meeting-Houſe to the Fire in Holborn, We made no Stay L. C. J. Pray repeat the Words again, which he ſpoke to you, whey 
at the Fire, but immediately went through Turrfile, and down by Lin- you told him, that reſiſting the Guards was oppoſing the Quzen. 
| | Orril. 
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| mera the Lane; for 1 "Sought if here was firing 1 


5 retired under a Bulk ? 


| halllooe. 


bh be ha Gente 
he was in Drink) 12 know en ng ro] 


oppoſe rc s Perſon; 1 n FE 1 
thip, I dad my Hand on his Break, und ha rare Jie his Hand 3 
ſays. he, r 1 Sacheverelf I am ſor 
Church and Sachevere 354 dan his Enemies ; I will laſe my Life | 
13 Cauſe; I will: fight the.beſ of Pra, and advanced and-buzza'd; | 
5, 11 lead you on for High-Church and Sachevered. - After this was | 
aver, as I obſerved, he run at the Officer : if he had touched him, I be- 
lieve he would have rug him through the. left Flank. One of the Gentle- 
men of the Guards; I ſaw-his' Harie ſpring forward ; he reached over his | 


orſe, and ſtruck at the Priſoner's Sword; and then I retired, and went | | 
ſhould. be in 


Nur hid, Ki (ting 


| 


. Iu, Gen. mic ag this - Place, where: he. flouriſhed his | 
Grad, let me aſk yo q advance toward n or did they | 
advance towards him? ; 
..Orrel.. As ſoon 2s that 8 bad 5 forward, and ſtruck at 
his Sword, he endeavoured to ſhelter himſelf under the Bulk, and ohe or | 


tun of them rode up to. him. | 
'T ps Roc Did he retire under the Bulk, aſter he had paſſed on the 


d at the Grenadiers before, but theſe were the Life - Guards. 
Ar. Sol. Gen. You lay he run at the Officer??? 


| loſe his Life for the Cauſe ; he was for High-Church and Sacheve- | 
amn all his Enemies, he would fight the beſt af them. Come, # 


7 fall on, I will lead you on; and flouriſhed his Sword over his Head, 
went directly at the . and made a Fuſs at * hae his Sword 
was beat: down. | 


Hr. Sel. Gen. Now go 3 | | 
Orrel. After this 1 13 Raid: to ſee har wa ** with 


him L thought they had either killed him, or confined him: 1 3 
there was like to be an E ent between the Mob and the Guards, fo 
232 down the Lane, and there I met with a Clergyman at a Tavern 
r, and I ſtood and talked mY 2 till the Foot - Guards came by; 
ys I, Captain, the Mob is v + I wiſh you Succeſs. As 
Mob went by, they cry'd, ak ets, we will be even A 
To-morrow Night, they dare not fire upon us. 


Mr. Att. Gen, If you will aſk him any Queſtions you 
Mr. Darnell. You fay, that at firſt, — cnt Priſoner, he 


Orrel. My Lord, the Horks rode ameng the Mob. When I ſaw the 
Priſoner firſt, I was on a Bench at the Pewterer's Corner; and I faw him 
on the other Side the Way; and when the Horſes. came up, I ſaw him 
under the Bulk, with his ; Sword, and I ſaw him flouriſh his Sword, and 


Mr. Darnell. Was that baſore the Guards came up to him? | 

k Orrel. The firſt Time that I ſet my Eyes on him he had his Sword in | 
is Hand. 
Mr, Darnell. Therefore aſk, Whether you ſaw him before you fav him | 
under the Bulk? | 
Orrel. I don't know what you mean by under the Bulk. 1 
L. C. J. I underſtood him, that when the Horſe came up, he retired | 
under the Bulk. 
Orrel. When I firſt ſaw him, he was near the Houſes, and he had his | 
Sword then drawn; I had no Sight of him till his Sword was drawn; 
afterwards I run croſs to him, and being ſorry to ſee him ſo deſperate, I 


ſpoke to him. 
Mr. Darnell. I aſk, if you ſaw him do any Thing before he was under 


the Bulk? _ | 
Orrel. He had his Sword in his Hand, and hallooed, and flouriſhed his | 


Sword. 
Mr. Darnell. Did he do an Thing before they rode epito him? 
Orrel. I ſaw him with his Sword in his Hand, when he was before the | 
Bulk : What Icall under the Bulk, is agaiuſt the Bulk. 
Mr, Darnell. Now I aſk, Was he not on the Ground, when you ſay wy [ 


was under the Bulk ? \ 
2 the Ground: He ſtood upon his | 


Orrel. He was upon his Legs, u 
Legs, as I do now; and when the uards rode up, he went back againſt 


the Bulk. 

Mr. Darnell. Did the Guards ride near him ? 

Orrel. Yes, I ſaw one or two of them ſtrike him. 

Mr. Darnell. What did he do when they came up to him? 

Orrel. He puſhed, or rather poked at their Horſes. = 

Mr. Darnell. Now where. is the ſecond Place that you ſaw him? 

Orrel. J perſuaded him to go Home; but I ſaw him the ſecond Time 
at the End of Long- Acre. . 

Mr. Darnell. How far was that from the firſt Place? 

Orrel. About the Breadth of this Court. 

Mr. Darnell. Did you not apprehend him to be mad, or very drunk? 

Orrel. I believe he had been drinking hard. 

Mr. Major. Did you obſerve which Way he was coming, when you firſt 
ſaw him ?---Orrel. He was ſtanding ſtill. 

the Mob? 


Mr. Major. Did you ſee him among 
Orrel. The Mob was then as thick as could be; for when the Guards 


rode among them, they divided of both Sides the Street, and were all about 
him. 

Mr. Major. Which Side of the Street was you of, when you firſt ſaw 
him ? 

Orrel. When I firſt ſaw him, I was upon a Bench, on the Pewterer's 
Side; I ſaw him firſt on the other Side of the Way, by the Griffin and 
Parr:t, and then run over to him, and defired him to go Home. Two 
Foot-Soldiers ſaid, he was an honeſt Gentleman; then pray, ſaid J, take 


im Home. 
Mr. Darnell. When you ſay he was offering to puſh at the Officer, was 


the Mob diſperſed ? 
Orrel. As ſoon as the Guards came up to them, they would run back 


forty or fifty Yards; and as ſoon as ever their Backs were turned, they got 


together again. 
r. Darnell. When he made the Puſh at the Officer, were they not diſ- 


perſed ? 


* 


t —_— 1 


ns This was 2 band Time, when he paſſed at_the Officer : he | 


Wa As I run over the Way to him, he faid, God damn them, he | | any 


n 


e al S wk 
neil. Did the Priſoncr ge Wich them, or 


Orrel. After the Guards had firſt rode . 


* Minute or two, till I tizd turked about, and was Tooking for 
Friend; and then I ſaw the Priſoner with his Sword drawn, in 


ie Kennel-way, at the Tad of Len- Au, frontin ä 
ſpoke to him, as T told you before: A | 0 | 
"Mr. Boren Burk Was any body with kia then? 
 Orrel. There was d pretty man Bo and Mob VION This 
| Mob was thick of both Sides of th S auen tea $; and as fog 
as 3 a} with his Sword drawn, they gathered her very _ 
5 6 2 Gow 4 n is the Eri is the Goon 
may material bya ou ſay the Pewteret*s yon 
of Daven-Sireet, ah e. the e. and Fame gs 
el, Juſt overagainit it. I 
A. Att. Gen. How many dv you compute woe got herd urea. 


' when you canie there firſt? 
Orrel. I cannot tell; the Lane was ſs thick from the Meeting-Houſe. 
Door to the End of Longs Here, that 6necould-not croſs the Way without 
2 There might be two, or three, or four Thouſand; 
Jer. Did you obſerve a Watcliman that was 1 near 1 at 8 


iy There were ſeveral of them i in Parties, 

Mr. Major, Did you obſerve any 2 8. laid T9 wy of the Guards to 
Watchman ? 

Orrel.  Norew my in particular. . F 


5 Den Richard Ruſſel was 
Mr. 45 Gen. Lock upon the Priſoner, and give 8 
ther you know him; and what you can ſay of his being among the Mob? 
Ruſſel. I was commanded to my with my f Serjeant into Drury-Lane; I am 
one of the Horſe-Grenadiers : When we came into-Drury-Lant, we were 
commanded to retufn. our Bayonets, and draw our Swords; and when 
we were drawn round the Fire, over-a inſt rect End, this Gen- 
tleman, the Priſoner, eame down the wich his naked Sword, huz- 
zaing, and flouriſhing it over his Head; with that another Soldier. and 
L truck at him; he got between us, and made ſeveral Puſhes, and then 
we were commanded on the other Side the Way ; and Ws 1 ſuppoſe 
he fell into the Serjeant's Hands. | 
Mr. Sol. Gen. Did you know him before that Time? 
* * I knew him when he rode in the firſt Troop of Guards. | 
Sol. Gen. Then he has been a Soldier ?---Rufeh Ves. 
V.. Sol, Gen. Are you ſure this is the Man? 
"Ru bl. This is the Man that drew his Sword, ee ſeveral Puſhes 
r. Sol. Gen. Was he at the Head of the Mob? 
He cams down at the Head of them, and ſwore, God damn you, 


Ras 
8 * wes for Low-Church, or High-Ghurch and Sacheverel ? Lam for &. 
chevere * 


Mr. Sol. Ge. This, you ſay, he faid at the Head of the Mob? 


= 4 Yes, 
| Ait. Gon; Did you ſee him at any Time after this? 
Nuſſel. I ſaw him ſeveral Times, but did not come near = 
r. Sol. Gen. Are you ſure this is the Man ?---Rufel. Ves. 
Mr. Sol. Gen. You knew him before 7 . 
Mr, Major. You ſay you had drawn round the Fire: Was there any 
1 ? Or did the Mob diſperſe themſelves ? 

They were very tedious; and as we diſperſed them one Way, 
they drew together in another Place. Afterwards we were er per to 
lp into a Line, and to draw back our Horſes that-Nobod = 
hind us. I drew back into a Door-Way, and he was got . e 
firſt Horſe, between our Horſes, and then we ſtruck as got be 

Mr. Sol. Gen. Did the reſt of the Mob endeavour to follow him ? 
Ruſſel. The reſt were more afraid, and kept off; n Dun 


him, he' would come. 


Mr. Sel. Gen. How 422 firike-him? 
Ruſſel. _— the Flat of: the Sword; 
| Wai n ing Bron: 


Mr. Alt. Gen, I think you are the Officer that commanded that Party 
of Grenadiers; look upon the Priſoner, and tell us if you know him. 

Southerland. I never ſaw him before that Night; but I am confident 
that is the Man that had his Sword in his Hand, for I ſaw him ſeveral 
Times that Night. | 
Ar. Ait. Gen. Now pray, what did you ſee lim do 7 

Southerland. I was commanded by the Colonel of Foot to go to Lin- 
coln's-Inn- Fields; accordingly I went with à Party. of Grenadiers, and 
diſperſed- the. Mob there: When I had done that, I came back to the 
Horſe-Guards in Drury-Lane : I drew them up in a Line, and gave them 
Orders to let none paſs behind them, or-before them, and then. I rode 
down to Captain Herfy, for Commands ; =; when we had joined the 
Horſe, I was under his Command :) As I came back, I ſaw Purchaſe 
flouriſhin * Sword, and erying out, Sacheverel, Sacheverel ! I rude _ 
to him; ſays I, Faye you encourag aging the Mob? Damn you, ſays be, 
am for 800 ; with that I raiſed my Hand, and he drew: back, = 
offered his _ but did not thruſt; Says I, You. are mad, you 4 
diſtracted ; go to your Lodgings: Says he, I am one of the Lie-Guard 
He ſaid he was one, or had been one: * I, the more Shame for you to 
be here. I ſtruck at him, and he run back — the Horſe-Guards. 
rode down again to Captain Hu, and I ſaw him again at the Corn 

of Long- Acre in the ſame Manner. Seeing him there again, Gs ] to 
C Hoerſy, This Man has been troubleſome to me on my Poſt: Says 
he, Make up to him, and cut him to Pieces : As I rode to him, he got 
into -Long- Acre, and I ſaw no more of him. 

Mr. Sol. Gen. You ſay he offered his Point to you; Did you ſee hin 
do fo to any other? 

Seutherland. No; I ſaw him offer no Violence. 

Mr. Darnell. Was there any Mob at the Corner of Long-Mcre with 


him? 
Sutherland. There was a Party of them, 2nd the Horſe-Guards were 


diſperſing them. 
Mr. Major. When you rode up to him, and he went from you, Was 


there an bod with him ? 
Mrs, Seutherland: 
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Richardſon. I know him well, for we were abroad together in Flanders: 
He was in the Firſt Troop of Guards: when I was in the Third. 

Mr. Att. Gen. Now did you ſee him among the Mob the Firſt of March 
5 br n. I was upon the Guard that Night, and ſomething after 
Ten an Alarm came to us, that the Mob was up: We were ordered im- 
mediarely to mount, and ſtaid ſome Fime till the Foot paſſed us at Vbite- 
bell, When, we came near Lincoln - Inn-Fields, we left the Foot, and 
made to Drury-Lane ; when we came there, the Officer commanded us to 
ble off, and _— the Mob, which we did. I was riding among the 
reſt, for. they filed off; not four together, but ſingly, and when I came 
back again towards the Fire, I ſaw there Mr. Purchaſe, and my Officer, 
Captain Hensbrough, was talking to him; what he ſaid, I don't know, but 
as he paſſed him, Purchaſe made a Thruſt at him, but I beat down his 
*. At. Gen. Who did he thruſt at? 5 

| Richardſon. My Officer, Captain Hensbrough, up. 
A. Ait. Gen Where is he ?---Richardſon. In the Country, 

Mr. Att. Gen. Then you ſay you beat down his Point. 

Richardſon. L went to cut at him; fays I, You Raſcal, have you a mind 
to kill my Officer? I went to cut at him, and he threw himſelf agaiaſt a 
Bulk, and I hit the Penthouſe with my Point, and my Blade broke to 

ieces. | | | "4-4 
Ei Darnell. You ſay you ſaw him talking with the Captain; Had he 
bis Sword drawn at that Time?--- Richardſon. Yes. | 

Mr. Darnell. Were there any Mob about him then ? 

Richardſon. Lex were very thick about us of every Sidez we were diſ- 
perſing them as well as we could. n S 

L. C. J. Did the Priſoner know Captain Hentbroungb? 

Richardſon. I believe he did; for he was abroad with us at the ſame 
Time when Captain Hensbrough was there. 

Mr. fit. Gen. My Lord, we have done with our Evidence. 

Mr. Darnell. I am of Counſel with the Prifoner. And, my Lord, I 
ſhall make no Diſpute, but, as the Gentlemen on the other Side ſay, there 
was a great tumultuous Aſſembly, that was gathered together with an In- 
tention to pull down the Meeting-Houſes: And I ſhall make no Diſpute 
but it was High-T reaſon in all that were guilty of that Intention, or aſ- 
ſiſted thoſe that were ſo. But on the other Side, we muſt beg Leave to 
ſay, that any Perſon that was going along the Street, and fell into Com- 

ny of thoſe that had that Deſign, though they might uſe ſome Expreſ- 
— which were Evidences of the Intention; yet if they were not in the 


will not be guilty of High- Treaſon. 

They have offered Evidence to ſhew there was ſuch an Intention, The 
firſt Witneſs is only to ſhew, there was a general Intention. And I muſt 
take Notice, that what he ſays does not ſhew ſuch a general Intention as 
is neceſſary to make this Fact High-T reaſon : For he ſays, as he went 
through the Temple, he heard ſome People ſay, they would go and pull 
down Burgeſi's Meeting-Houſe; others oppoſed it: Some were for going 
that Night, and others for deferring it till the Trial was over. Now if 
they came to no other Reſolution, than that ſome were for going that Night, 


next Night, aud before the 'Trial was over, could not be an Execution of 
that Intention; nor can they ſay that any one of thoſe that were at the 


dence to ſhew a general Intent, then this Action will ſtand without any 
previous Intent, and only be a ſudden Execution of a Deſign. 

The firſt Witneſs to the Fact is Orre/: And I muſt beg Leave to take 
Notice of the Introduction to his Evidence, which he would make uſe of 
as a Reflection on the Priſoner ; but I believe the Gentlemen of the Jury 
will not think that he had any Hand in it. There may be wicked People 
enough to ſay ſuch Things: and no doubt Mr. Attorney will take care that 
they ſhall be proſecuted according to their Deſerts. And I would take this 
Opportunity to ſay, that I don't fee but he is free from any ſuch Charge. 
] ſee no Inconſiſtency between his Evidence, and that which was given for 
the Priſoner, But as to that Suggeſtion, that the Priſoner's Wife has 
been about in his Neighbourhood, I don't fee any thing of that proved. 

As to the Fact, he lays, he came up Drury - Lane half an Hour paſt Ele- 
ren; that there he ſaw the Priſoner from the other Side the Way, with 
his Sword drawn ; that he was hallooing and waving his Sword ; that 
the Guards coming up, he retired toward the Bulk ; and that he puſhed at 
the Guards, The next Place he ſaw him at was a little from thence 
amongſt the Horſe-Guards ; there he was waving his Sword, and crying, 
Damn all Sacheverel's Enemies; I will fight them all; I will loſe my 
Life in the Cauſe : Come on, Boys; and to that Purpoſe: And that he 
did puſh at the Captain'of the Guards. I think theſe 13 carry a 
Face of Madnefs, or great Drunkenneſs; nobody in his right Senſes would 


think himſelf fit to fight all his Enemies, and call to them to fall on, 


when at the ſame time he ſtood ſingle, and there were none to fall on. 

L. C. J. He did not ſay there were none: He ſaid they were not diſ- 
perſed. 

Mr. Darnell. I aſked whether any body was near the Priſoner when he 
uſed that Expreſſion; he ſaid they were divided. 

L. C. J. Call him again, and ſee if he ſaid ſo. What ſay you, Did 


he ſtand fingle and alone, and all the reſt at a Diſtance ? 


Orrel. No; { ſaw him at the Head of a ſmaller Body juſt at the Ken- 
pe! in Leng- Acre: 1 went and ſpoke to him, and puſhed him back; and 
then there was a greater Numbers 5 


Vor. VIII. 


Intention, nor did any thing that was aſſiſting in the Execution of it, they | 


and others after the Trial was over; then the Action which happened the | 


Temple was at this Execution. And therefore, if there be no other Evi- 
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] 


0 cloſe/to him? 


him. | 207 27 \ | | 
5 L. C. J. Where was it that vou ſay he called to them to fall on? 


2 


| 


o 9 T * * 8 6 
1 U 2% \ 2. wid 7 
N N Wa 4 
1 iy" * - 
. 


4274) 


rel. There were ſome before him; but they did not keep ſo cloſe to. 


* 


Orrel. At the End of ' Long- Acre. ä 
L. C. J. Now were there any others coming up, or following him ? 
Orrel. A great many were cloſe to him then; but he advanced. farthep- 
than they would follow him. | 
Mr. Darnell, My Lord, I ſay, this Expreſſion did ſpeak a Madman, on 
a Man out of his Senſes in Drink; but the Subſtance of what he ſaid was 
only, That he was for Sacheverel, and would die in the Cauſe. Ruffe!, 
one of the Horſe-Grenadiers, ſays, he ſaw him there with his Sword ;. 
and that he got in behind, and was between the Horſes ; So that he muſt 
come in among the Horſes by Accident; if he had been reſiſting the 


| Guards, doubtleſs he would have been at the Head of them, and not have 


got in between them: So that he could not be then reſiſting them, but 


come there for Shelter, rather than to reſiſt them. The third is Souther- 
| land: He ſays, he ſaw the Priſoner hallooing for Sacheverel, and in a little 
time loſt Sight of him, and ſaw him afterwards at the End of Long-Acre; 
and that Nobody was then with him. Richardſon ſays he knows him, and 


ſaw him, talk to the Captain of the Guards; and it would have been pro- 
per to have produced the Captain, to give an Account what paſſed between 


them, to know whether he was encouraging the Mob, or defending the 
| Guards, The Diſcourſe that paſſed between them, we think, would have 
been material: But we think it is an Evidence for us that it was not what 


is repreſented ; for if it had been ſuch a Diſcourſe, the Captain would 
have ordered him to be ſecured : Therefore we think it looks as if the Cap- 
tain did not take him to be concerned in the Matter. They do not pre- 
tend to ſhew that he was at any of the Meeting-Houſes ; that he was ins 
ſlrumental in 1 them down; that he had any Part of the Materials; 
that he had any Enſigns or Banners: But the firſt Account they give of 
him was about Half an Hour after Eleven; and then moſt, if not all 
the Miſchief was over: So that all they can ſay is, That he came in at the 
latter End of it. | 9 tf 

As to our Caſe, we will ſhew that the Priſoner is in his Employment a 
Bailiff; at the Time that is mentioned, we have a good Account to give 
of him all the Day long: In the Morning about Nine, he had Buſineſs ta, 
arreſt one, and ſent for one Amos Winch, to fetch a Marſhal's Court Writ 
to arreſt the Man in Hatton-Garden : About Eleven the Plaintiff and De- 


_ fendant met together at the Crown in Chancery-Lane, to end that Matter: 


) 


— — Re 


At Twelve he went from thence to the Savey; after that he went to one 
Grove's, that keeps a Brandy-Shop ; and thoſe of his Employment give 
themſelves a great Liberty in drinking; and there he ſtaid a while, From 
thence he went to the Hor/e-Shee Tavern; and then returned to the Bran- 
dy-Shop again. About Nine he went to his own Houſe; when he came. 
thither, there was other Buſineſs required him to go abroad; for Mr. 
Broad the Bailiff had ſent for him to the —— Tavern in Covent Garden; 
and there he ſtaid till Eleven. He was ſo much in Drink, that as he was 
going home to Bed, he was met in the Street, and offered a Chair: But 
before he got into the Chair, the Mob were got together; and they ſeeing 
him ſo much in Drink, made Sport with him; and he did expreſs himſclf 
for Sacheverel, as every body was forced todo. After they had uſed him 
thus, they put him into a Chair, and carried him home. He was in ſo ſad 
a Condition with Drink, that it was apprehended he would have died; his 
Wife and thoſe about him were forced to ſend for a Phyſician ; accord- 
ingly they ſent for one Plaxton, and he let him Blood; which was done 
before Twelve o'Clock : And he continued thus ill all the next Day. 
This wilt ſhew that he was not in the original Intention; that he came 
accidentally at Eleven, or half an Hour after; and then the whole Tranſ- 
action was over, And however he might behave himſelf through that 
Exceſs of Drink, yet they muſt offer ſome Evidence that he was in the In- 
tention or Execution of that Deſign ; for the Aﬀault made on the Guards 
is barely an Aſſault, and can't be High-Treaſon. If he did no mare when 
he met the Guards, but draw his Sword to defend himſelf againſt the Horſes 
that were coming ſo near him; if he did retire, and only pulh at the'Horles, 
that will be no Manner of Offence; if he did miſbehave himſelf, by Rea- 
ſon of the Exceſs of Drink, and offer to puſh at a Man, if he had killed 
him, it had been Murder; but it could not have been High- Treaſon, 
When we have proved our Caſe, we will leave it to your Lordſhip and the 
Fury, and hope there will be no Evidence to convict us, | 

L. C. J. I would aſk where that Captain is? 

Richardſon. He is in the Country: He married a young Lady lately, 
and is gone into the Country, 

L. C. J. When did you ſec him ? 

Richardſon, Not this Fortnight. 

Mr. Maier. My Lord, the Offence which the Priſoner ſtands charged 
with is a great Offence, no leſs than High-T'reaton, in levying War againſt 
her Majeſty ; the Puniſhment, if guilty, will be the moſt ſevere ; there- 
fore we hope the Gentlemen of the Jury will expect plain, poſitive and 
dire& Proof, and will not be guided by private Opinion, Preſumption or 
Probability. My Lord, I beg Leave to conſider how far the Evidence 

iven will affect the Priſoner, as to the Crime he is charged with. The 
Treaſon they have given Evidence of is an Intent to pull down Meeting- 
Houſes in general: It is not pang that the Priſoner was concerned 
in that, or was at any of the Meeting-Houſes ; but only they would prove 
him guilty, by aiding and aſſiſting thoſe Perſons that were concerned in 
that Fact. Now it will not be pretended, that all that were preſent where 
thoſe Mobs were, are guilty of this Crime : Many were there out of Curio- 
ſity, many by Accident, many paſhng along on their Occaſions ; which 
we ſay was the Caſe of the Priſoner : It cannot be imagined that thoſe 
Perſons that appeared there ſingle were engaged in the Deſign. We ſay, 
There was no Reſiſtance made by him tothe Guards; that he ſeconded nobody, 
nor did any body ſecond him: And when he came to the Guards, if he had 
appeared to be a Leader of the Mob, he vas then in their Power, and they 
* ha /e ſecurcd him. One of the Officers of the Guards ſpoke to him » 
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a tie made uſe _—_ that Time; * ng ght the Guards, and 
TORE and the — 13 — are ſuch Ex- 
pfeſfions as might be expected from a rarely > Man, u Man in the: Gen- 
Gition he, was ins 80 in-don't n be in Aid ant Afiſtance of that | 
Fact, which thoſe tumultuous Perſons were about. n —— the Firſt af March laſt, with Mr. e wake — es 
he was privy to it, and the Matter was over beſote he came. W Mr. Darnal. How lang did be ſtay ? ee © td 
F920 2 the Place wherethe Guards were = £ Dupper. I belicve he was there-about two Hours./ „ het 1c Ty 5 
+ was not among the People, but coming in his Way home. And if it Mr Darnell. What time did they come in? Mi 
appears not to be done in Aid of that traitorous Defign, and of thoſe Per-“ Dur Ia m Opinion, it was about Five or Six Clock, # 
ſons that were concegned in ity it will aot- be Treaſon: For a Mam tobe Mr. Dornell,: long did they r went aways 
ſingly flouriſhing his Sword when be was in the Power of the Guards, it nel before Eight, to the beſt of my Knowledge. xr . 
ſhews the 7 of a Man not in his Sen ſes i und that is a more probable | Mr. Darnell. Were they there al that — Deen I e q 
Account " of. Matter, than that he did it in Aid of thoſe traĩtorous Per - Dapper, Les, they were, upon 1 Alot 56 ee 2 fr 
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Mr, Darnell. Do keg 1 that the Prifoncr came me to your Hout 


rather to acquit than con We will call our Witneſſes, and Oy to Dupper. I did not mind. e e ed b 
8lY £, yOu, Satfaign that be bei is n 9 of this Crime. Fd Den Sarah Roch Frey 2 en 
n Amos Winch was ſiuorn. Mr. Darnell. Did you ſee the Priſoner at Mr. * * ry 45 ** 


Mr., Pere e an Account, to my Lord, and the Jur „Whether Rech. I was at Mr. Grove s, hen Mr. Purchaſe and he Gebert unt Jil 
you remember urchaſe any where, the Firſt _ 2 laſt? And 1 the Tavern: | ſaw him in Drink, and deſired him to go home. 1 wa, of 
e He ea firſt. , oy ys) wie AS 54 half an Hour in the Shop; when, he was there, he was very much in an 
Inch. He cal dom mi between Eight and Ninein > Morni „to go | Drink, and at laſt he went home along with me. When he came home, an 
with rag to execute a Writ: 1 my with him, and we took the erlom.. he ſent for two Pots of Ale, and was at home half an Hour, and has * 
gi C. oF Jrnk ill not hinder you from taking your own Method, if you came a Porter from a Tavern in Covent-Garden, to let N know ſomeboiy an 
1555 


17 5 Uſe, to ſhew where he was all Day. wanted him there, and he took Coach to go there. «2 
hy Eg t may be inferr'd from that nee that he. was not | Mr. Darnell. What Time was that? e A nf 
RB, in the Deſign. Nocb. It was about half an Hour aſter Nine. Ig * 


WY A Then.ya k | make uſe of jt to ſhew, chat ha W in Mr. Darnell. You fa anne Was be in Drink then 
the bei all the Jay, but to make his coming there accidental? I don't | Noch. Yes. 8 —_— f * 


find that 3 nſel ſay he was at any Conſultation. Mr. Darnell. Did body 20 with him "Toy "ry Yes, Mr. Lu. 
Mx. Darniil. Pray give an N wars he firſt came to you, and Mtr. Darnell. Why id he go with him? for 

r Srv iparted] 1817 o 2911 4: | Roch. His Wife deſired Mr. Loveday to go along with him, becauſe i 

inch. Lie eam to me ig aue to wy with 15 . was ſo much in Drink, and to bring him home again. 
andvit-was between E. leven and Iwelve when er beta the Ray Then Thomas. Loveday was ſworn. 

them he wentiaway! with the: Plaintiff. Mr. Darnell. Give us an ogg! when you 55 the Pad th 
nat At. Gen. Areryou acquainted with the Priſoner ? L 41,329 eee 
eo /indn Ves gr AE,! 0 i ee ta . I went home with * We Nine oClock, and he ſent * N 
q oatilr. Ati Gem What Profeſſion is ne oft dis 5 ee e 1 eo Fewet Drink, and while we were drinking them, Mr. Broad ſent for | 
- inab. He is an Officer to the High Bailiff of V. 2 I him to a Tavern in Ceuent- Garden. His Wife, at firſt, would not have Sti 
. A Cen. Who is he an Officer to? Minch. Ate Hain. had him go, but I ſaid, It may be Mr. Broad had Buſineſs with him; ſo 
Then Cornelius Johnſon was orn. ſhe deſired me to call a Coach, and to go with him, and to ſee. if Mr. the 

Mr. Darnell. What Time of Day did you ſee Purchaſe upon the Firſt Broad was there; ſo I went with him to me TIA age left him re 
of March laſt p. Jabuſen. I was e e Elven and N and. came home. 0 
at the rdtum in Obancery- Lane. u. ; Then Jacob Broad 1045 furn. 5 5 
Mr. Darnell. How long did you ſtay Fubu. F. rom thence we w went Mr. Darnell. Did you ſend for the Priſoner that N ight that che Mob 
into the S rand, and I parted with bim at the Lueg. 3 vas ? a 
Mr. Darnell. What Time of Day? 2k 96 £Y wh £ Broad. I have known 5 ſome . I happened to have enen to F 


_ ſen. About half an Hour after eren, | have ſome Goods appraiſed, which 1 had taken in Execution: I ſent fer tall 
r. Darnell. Who was he going to at the vg? gu! | IM. Averell and Mr, Holloway to appraiſe them; and when they had ap- 7 
b 1Fobnſon. L don't know to whom. n 3bby.4 "I | praiſed them, I deſired them to go to ſome Houſe, and give me an Inven- ] 
Nag Then Benjamin Holes Joes: | { tory; then we agreed to go to the Croſs-Keys Tavern; this was about I 
Mr. Darnell Pray ivean Account what Time you was s with the pn. half an Hour after Seven. I left them there, making up their Inyentory, 1 
ſoner on the Firſt of r and went to a Coffee. Houſe hard by: There I heard of a Gentleman, 4 
Holden. Mr. Jobnſon was going towards Whitehall, ſo we went all three | that was to be in that Tavern, whom I had a Warrant againſt ſor two ] 
together; and Mr. Purchaſe called on one that owed him ſome Money, | Hundred Pounds: I had Nobod dodgy with me; I went to the Tavern, and 4 
but he was not at home; but, ſays he, I will find him out; but he did | then it was half an Hour after ight; ſays I, I have Nobody with me; ] 
not meet the Man, ſo we went to drinł a Pint of Wine, and we agreed | | will ſend for Purchaſe: He came to me in a Coach, much in Drink; 
to dine together, at Two o'Clock;' in Chancery- Lane, which we did; ſays I, What do you come to me for, fuddled ? You are not fit to go about 1 
and after Dinner, ſays I to Purcbaſe, Here is a fad Noiſe and Rout, no Bu- | — 2 : I will not go again, ſays he, unleſs you will give me a Coach, the 
ſirfeſs is to be done, let us ſit, and ſmoke a Pipe; ſo we ſate till Four | and a Pint of Wine. I ſaid, it was needleſs, I had rather give him a Bor wa 


o'Clock; Says I, Where are you Baty Lam — ſays he; but | tle another Time; but I did give him a Pint, and he ſtaid till between g 
inſtead of that, he went to Gur S Bra — at Long - Acre; chere he Nine and Ten. Mr. Averell had occaſion to go away, and he left the reſt aftc 
went and drank. 9 | of us. He was much in Drink, and I could not get him out of the Room. tor) 
. J. Did you go with dim iy gnome! When he is ſober, he is a very civil Fellow, but when he is drunk, he is our 
Holden. No; but he ſaid he would go chene! 2 quite mad. About Ten, I took my Leave of Halluway, and went over ſent 
4. C J. How do you know what een | Garden with him; he hung upon me, and was very troubleſome. left 
Holden. Groves Man told me fo. . I bid him take a Coach; ſays he, It is a mobbing Night, I will ſee you Co. 
L. C J. What time did you meet him again after: you had parted with | home: Says I, You ſhall not ſee me home: Says be, I will call a Chait 1 
him going to biteball Paw blalden, It was about Two. for you, for =# are drunk ; though I was as ſober as I am now. Hecall' R 
L. C. J. And what time did you part with him to go there? a Chair, and to humour him, went into it; Now, ſays I to him, pray f © 
H der, It was nigh Twelve o'Clock. go home: Now by that time, I believe it was within a Quarter d C 
Mr. Att. Gen. Abbut Four, you ſay, you aſked him to ſmoke a Pipe; 44 or thereabout. After J left him, I had not been at home above an 1 
W nat did you ſay to him? Hour, but I had News brought me that he was beaten, and uſed very il} 7 
Holden. Says I, There is a great Noiſe about, there is no doing Buſineſs. | and carried home very bad; and this is all I know of the Matter. N 
Mr. Att. Gen. What did you mean by that great Noiſe? — Holden. I | Mr. Major. Where did you part with him? 0 
meant about Dr. Sacheverel; there was a great Noiſe about the Temple. Broad. It was in Bridges-Street. \ 
Ar. An. Gen. Was the Mob up then ?--- Holden. No. Mr. Major. Did you ſee which Way he went? 
Ar. Ait. Gen. But he would not ſtay with you ? Broad. 1 i not ſee which Way he turn'd, but it was about Eleven Was 
H.iden, No, he ang he would go home. o' Clock, and he told me, he would go directly home. L 
ai S. 80 0 Then John Lane was ſworn. L. C. 7. Was the Mob up in Drury-Lane, when he came to you? L 
Mr. Darnell. Do you live at Grove's ?---Lane, Yes, Broad. When we were in the Tavern, the Maſter of the Houſe cant L 
WW Mr: Darnell. What time of Day did Purchoſe come to your Houſe ? and told us, that Mr. Burgeſs's Meeting-Houſe was pull'd down, aol 
Lane. A little before Four o' Clock; and he drank with my Maſter till | burning; and that they had begun to pull down another. This w V 
Þ Five: My Maſter gave him a Bufinefs to dun 2 Gentleman, and then about Ten o'Clock. | 7 
they went to . Horſe- Sbee Tavern and ſtaid there till Eight; then be] CL. C. J. Where is his Houſe ? + Wok 
cine back again, and drank with us, and was very drunk. ( Bread. In Drury- Lane, a little way from Lo: g-As e. Were 
bo .C. J When he went to the Tavern, how long did he ſtay there? L. C. F. Then after you parted with him, he muſt go through the Mob. M 
. wo Hours. | Now you, who were as ſober as ever you were in your Life, and ſenſibt 7 
V. C. J. How do you know? how bad he was, muſt have taken ſo much Care as to conſider, whid not. 
Lane. Fat am f ure of it it; the Man of the Houſe wil witneſs it. way he was to go home : How comes it to paſs, you did not ſee him — A1 
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„ engage myſelf in Mobs, for choſe of my Employment generally ſuffer 
% them if I can; — layent them, I give them wi; a 
eme Sa N 


x 


11 ige I can. een F226 N 5 

; * 5 . Bat there is another way you might have ſecured him from the 
Mob, for 1 ppoße he was well diſpoledito have ſtaid longer at the Tavern. 
Broad: Yes; but I did gueſs, that at Eleven o Clock thoſe Mobs are 


encrally Over; and before we cutne out of the Houſep wWe heard the 
» ,ards were abroad, and I gueſs'd he might go home ſaſely the Way he 
2 . r wa r 14 Js I «Ic. 4 B NN \ df 


#1547 of) 


107 ; You have. given another Reaſon why you ſhould take tare of 


© be affronted ; therefore ydu ſhould have'riken care of him + 
Broad. I belieye if it had been another Night, Imight; bat if I had 
one with him alen might have been in the ſame Condition with him: 


n Nee 
bac. My Lord, the Meeting-Houſe is as near my Houſe as it is 
2 to your Lordſhip; at à back Window I can hear them 


from hence to 
rainer f * K f 
iuʒnfd —] 

Mr. Darnell. Pray give an Accoutit of what you ſaw and obſerved of 
the Priſoner, that Night that the Mob was up. te. 

Mr. Bembridge. Lord, I was at an Qil-Shop, at Leng-Acre End, 
with ſeveral others, about Eleven o Clock, when the Guards came and 
diſperſed the Mob that were there. When they had been there a Quarter 
of an Houry-or thereabout, the Priſoner came to the End of Long-Acre, 
and ſtood there by-himſelf, and Nobody near him, One rode up to him, 
and talk'd to him for ſome time; they had not-talk'd long, before two 
more rode up, and fell upon him, and drove him a few Doors ; he retired, 


— 


and there they leſt him. 8 
I. C F. Who were the others that were with you in the Houſe ? 
Mr. Bem. There was one Fefferies, who lives in Bloo 


mſn 8 quare, 
and a Watchman in Gray :- Inn Paſſage, and one Mr. Cheekly : There was 
another Gentleman of the Temple, but | don't know his Name, 

IL. C. 7. What was your Buſineſs there! 


Mr. em. I was going home, and the Mob was there, and I got in 


for Shelter. | 
IL. C. 7. Who did you ſee at the Fire, beſides the Priſoner ? 

Mr. Bem. There was Nobody there then. | 

L. C. 7. When did you ſee the Priſoner firſt ? 

Mr: Bem. It was about Eleven. 

hs 92 Were the Guards there then? 

Mr. Bem. Yes; and they had diſperſed the Mob. 8 

L. C What do you mean by the Mob being diſperſed? Was the 
Street clear? Or were they of the Sides of the Street ? 

Mr. Bem. Some of the Guards rode one way, and ſome another; and 
they drove the Mob before them, | 

J. C. 7. Were there none of the Mob in the Street? | 

Mr. Bem. I ſaw none nearer than where the Guards had drove them to. 
I. C. J. You ſay you ſaw the Priſoner there; What was he doing? 

Mr. Bem. Nothing at all. 

L. C. 7. Had he his Sword drawn ? —— Mr, Bem. No. | 

L. C. F. When the Gentleman came up ſingle to him, and they 
talk'd, had he his Sword drawn ?——Mr. Bam. No. ah 

1 2 How long after that, before the other Gentleman came up? 

Mr. Bem. Inſtantly, Og Ul m1 « | 
T. C. 7. When they came to him, what paſs'd ? 

Mr. Bem. They ſtruck at him, | 

IL. C. 7. What did he do? | | 1 | 

Mr. Bem. I ſaw him do nothing, but retire back towards Long-Acre. 
Mr. Major. Was any Reſiſtance made by him to the Guards! 1 

Mr. Bem. No. | 5 

Then Henry Avery was ſtworn. 

Mr. Darnell. Pray give an Account what you know of the Priſoner, 
the Firſt of March laſt; where you ſaw him, and in what Condition he 
was. | 

H. Avery. I had been appraiſing ſome Goods for Mr. Broad, and 
after we had done, heaſk'd us, Where we would go to make up the Inven- 
tory ? Says I, To the Creſs-Keys in Covent- Garden. When we had made 
our Inventory, Mr, Broad came in, and ſaid, He wanted Purchaſe. He 
ſent for him, and he came very drunk: Soon after, I was call'd out, and 
N them. All I know of him is, that he was very drunk: He came in a 

oach. 

8 Then John Holloway was ſworn. 

Mr. Darnell. Were you at the Tavern, when Purchaſe came in? 

J. Holloway, I was one of the Appraiſers; we went afterwards to the 
Crofs- Keys, to make our Inventory. 


Mr. Darn. What Comlition was he in? x | | 


J. Holloway. Very drunk. 

Mr. Darn. How long did he ſtay ? 

FE Holloway. He took part of a Quart of Wine. 

Mr. Darn. What Time was it? 

J. Holloway. It was after Nine, when he came in; and I believe it 
was after Ten, when he went: We came all away together. 

L. C. 7. Where did you go: ——?. Helloway. Home. 

L. C. F. Where do you live? —F. Hollmway. I live in St. Ann's. 

Z. C. J. Where does Broad live: J. Holloway. He lives in St. Clement's. 


Then James Blanfield was ſworn. | 

Mr. Darnell. Did you ſee Purchaſe that Night? And at what Time? 

J. Blanfield. About a Quarter after Eleven, I ſaw him come up Drury- 
Lane, towards the Fire, when the Guards were drawn up, and the Mob 
were gone. 

Mr. Darn, Were the Mob gone, when he came to the Fire ? | 

J. Blanſield. Ves; except ſome old Women and Children, that were 
not concern'd. | 

Mr. Darn, 
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(278) 
ne, Thete win Nobady with kim ; but he came to the End 
'of Leng-Acre; and had not time 10 ſtand there long, till one ſpurr'd up to 
im, and then he ſeem'd'to lift up his Hand, to Eeep off the Horſe; and 
prefently, another ſtruck at him, bar be retired towards Long-Atre, and I 
could fee no more of him. FP 
| Mr. Darn. Was his holding up his Hand; in your Opinion, any 
thing more than to defend himſelf from the Horſe'? a Sc any el e 
|the Horſe, and the BIloCW . 4, ng R 2 
Ar. Att. Gm. You ſay there was no Mob when you was there? 
| J. Blanfitld. No. ; e | ä 
Mr. Att, Gen. Did you ſee his Sword drawn? n 
J. Blanfield;' No: He lifted up his Hand, with his Sword in his Hard, 
but it was not drawn. R „ ie hop LO ALIES 
Mr. Thomſon,” What Time was this?? | 
T Blanfield. Between Eleven and Twelve o'Clock; 
Mr, Thomſon, How much after Eleven ? F<. FF 
« Blanfield, I believe, about a quarter, or half an Hour, 
r. Thimſon; You ſay, the Guards were there, but ho Mob, 
F. Blanfield. Yes, a 2 VT hu 
r. Thomſon; What did the Guards do, if there was no Mob there? 
J. Blanfield. | They rode about to diſperſe the Women, and other 
People that were there, . Kh" ZN 
r. Thomſon. You ſay, they diſpers'd the Women, and the other 
People there, What other People do you mean? | 
J. Blanfield, People that I ſuppoſe were ſtaring on; The chief Mob 
were one; 5 \ . * . ; "LY 
Mr. Thomſon: When you ſaw Purchaſe there, there were ſome other 
People beſides the Women; Was he net among thoſe other People, ag 
you call them? a e HW 1 Ea 
7 Blanfield; He came up by himſelf, and Nobody with him. 25 
r. Thomſon, Did he ſtand in the Street alone? Or did he join thoſe 
other People? 5 = en | | 
. Blarfield. There were no others to join with him. | 
Ir. Thomſen. This Man plainly contradicts himfelf, 


Then Thomas Street was favorn, _ 1 0 

Mr. Major. Did you ſee the Priſoner that Night the Mob was up? 

T. Street. I am the Watchman that belongs to that Part: I had gone 
my Round at Eleven, and coming into Long- Acre, I ſaw two or three 
Gentlemen riding after the Priſoner ; I ſtepp'd over the way, to ſee what 
the Matter was, and I ſaw one cutting at him; and he went to ſave the 
Blow, but his Sword was not drawn, but he fell againſt a Bulk of a Door, 
at the End of Red-Lion-Court ; ſo ſays one of the Gentlemen to me, 
Watchman, go and knock him down; ſo I ran after him, and overtook 
him: Who are ou? ſays I; ſays he, Street, it is I, 1 am drunk; the 
Quards have abuſed me, and cut at me: And ſo ſeeing him drunk, I let 

im go. | 

Mz. Major. What Condition was he in? 

T. Street, Very drunk, that he could neither ſtand nor go. 

Mr. Darn. Then you did not ſee any Reaſon to knock him down? 

T. Street. No. | | s | 

Mr. Darn. And being a Houſekeeper, 

Mr. Major. Was he heading the Mob ay 

T. Street. No; I ſaw a great many of the Mob bring a great deal of the 
Wood to the Fire, but almoſt all the Mob was gone before he appear'd. 

Mr. Att. Cen. You ſay he was ſo drunk, he could neither ſtand nor go; and 
yet you ſay he went into Red-Lion-Court; How far is that from Long- Acre? 

7 Street. A little way. He was very drunk. 1 

Mr. Att. Gen. I find he was not ſo drunk, but he knew you. 

T. Street. Yes; but he reel'd very much. | | 

Mr. Major. What became of him afterwards ? 
T. Street, I don't know indeed. 5 

I. C. J. Does he live within your Walk ?- 


= 


- * [4 
i 


as let him go. 


* 


7. Street. Yes, 


L. C. 7. Why did you not ſee him home ? 
T. Street. I was a little ſhort in that. : 


L. C. J. When you firſt had Notice of the Mob, what did you do? 
T. Street. I got up, and went my Round, at Eleven o'Clock: _ + 
L. C. J. Your ordinary Rounds, as you uſed to do; but took no No- 
tice of the Mob, did you?. Street. No. RE 
4. 1 Did you not 7 among them, to perſwade them to go home, 
or complain to the Conſtable ? | | 
T. Street. There were Conſtables there 
L. C. 7. Did you ſce any among the 
T. Street. No, not one. 
Mr. Att. Gen. You knew Purchaſe, did you not. T. Street, Ves, 
Mr. Att. Gen. And is he the only Man you knew there ? 
T. Street. Yes, to my Knowledge. | 
Mr. Ait. Gen. Did you take up any body that Night? 
T. Street. I aſſiſted our Conſtable, who took up leveral. 
L.C.F. What did you do with them? it 
T. Street. We carried Seven to the Watch- Houſe. 
L. C. 7. What Time was that ? 
T. Street. About Two or Three o' Clock in the Morning. 


reſent. | 
ob you knew ? 


8 Then John Cheekly was ſworn. 
Mr. Major. Did you ſce the Priſoner that Night the Mob was in 
Drury-Lane ? And in what Condition was he? „ 
J. Cheekly, My Lord, I had been at the Fleece Tavern, and going up 
Drury Lane, near the Caſile Tavern, I met a great many of the Mob: 
They ſaid they had been pulling down a Meetiug-Houſe near Long-Acre, 
and preſently I ſaw the Guards coming down very faſt. When the Mob 


were diſperſed, I ſaw the Priſoner coming, with his Sword on his Arm : 
Preſently, an Officer rode up to him, and the Priſoner held up his Sword 
in the Scabbard to keep off the Horſe, and Blow from him. The Gentle- 
man rode up to him again, and then the Priſoner did the ſame again. With 
that another rode up to him, and then he went off towards Long- Acre. 


Who was with him? 


Mr, Thomſen. W hat was he doing, that mage the Captain tide up to him ? 
. | J. Ciopthly, 
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cih. He was ſtanding in a'recling Poſture, very 


they drove him to the Bulk, it was as muc s he-could 
up. | Wet: PT, | 1 81 b tad 5 „ ets. att . 
Mr. . But the Queſtion is, What he did that made them ride] 


up to him ?--—F, Checkly. He did nothing at all. 
| . Cheek ly. No. | | ; Fatty: 
yman, What o'Clock was it then? 


F. Cheekly. A few Minutes before I came there, Laſk'd tbe Watchman, 


I. C. J. Where do you live ?---F, Cheetly, In Ruſſel- Court. 
I. C. J. What are you? A 


* 


F. Cbiathu. I belong to the Sea; I have been in the Queen's Service. 


I. C. F. What Ship do you belong to ? 


I have been a Volunteer, with the Queen's Letter, 

and a Midſhip-man. 0 N 
oe dhe Plaxton was fiborn. W A 1X 

Mr. Darnell. What de you know of the Priſoner at the Bar, that 
Night the Mob was? Was you ſent for to him; . 

laxten. I was ſent for out of my Bed, between Twelve and One, to 

let him blood: He was not very well: He had been abroad, and came 

| home in Drink; and his Wife ſuppoſed he had had ſome Hurt, and ſent 

to me to bleed him, for fear of any Misfortune. ; 


Then John Brooks was 


n Years, 


ſworn, 


Mr. Darnell. What do you know of the Priſoner that Night? 


F. Brooks. My Lord, I know nothing of this Buſineſs; but I never 
knew any thing, but that he behaved himſelf yery well, while I knew him. 
Mr. Darnell. My Lord, we have a great many Witneſſes to his Repu- 
tation, but we will not trouble your Lordſhip with them. We have done 
with our Evidence. | | „ 5 
uryman. My Lord, we deſire to aſk a Queſtion or two of Ruſſel and 


Richardſon. | 
Then Richard Ruſſel was call'd again. ; 
Juryman. You was ſpeaking of the Priſoner's coming down with his 
Sword flouriſhing, What Time was that ? | Y ; 
Ruſſel. It was on after we came to Drury-Lane. 
5 How ſoon was it after you came; 5 N 
el. It was immediately: We had rode but once round the Fire, 
and he came as if he came from Holborn-wards. | . 
Juryman. Was the Mob all gone away at that time? 
Ruſt. No. e 15 
Jutyman. How long was it before they were diſperſed? 
Ruſſel. Tt was about a Quarter of an Hour, 
| 22 Can you judge what Time it wass? | 
Fi uſe! Tr muſt be about Eleven, as near as I can gueſs. 
r. Att. Gen. Are you ſure he had his Sword drawn? 
Ruſſel. Ves; he flouriſh'd it, and made ſeveral Puſhes at us. 
L. C. J. When he came in this manner, were you marching ? Or did 
you ſtand with your Horſes drawn up to'the Wall ? 5 
145 We were ſtanding with our Horſes drawn back to the Wall. 
7. Sol. Gen. Which way did he come from? | 
| Suſe He came the way from St. Giles's. | 
Mr. Sol. Gen. Then he came from towards Holborn. That clears it. 
The other time, when he came up the Lane, was after they were diſ- 
erſed. 24 | 
4 L. C. J. Were you between him and Holborn, or between him and the 
Ruſſel. He came from St. Giles's, and we were between him and the 
Strand. | | 
Mr. Thomſon. How long did you ſee him firſt, before the Mob were 
diſperſed ? : | 
Ruſſel. About a Quarter of an Hour. | 
L. C. J. You ſay you march'd round the Fire, and as you went of one 


Side of the Fire, they went of the other, 


Rufſel. Yes, my Lord: And afterwards we were drawn up of one Side 
of the Fire, and the Guards of the other. - 
L. C. J. When they were quite diſperſed, where did you march then? 
Ruſſel. To St. Giles's, and io to Holborn. | 


Then George Richardſon was call'd again. 


L. C. J. What Time was it that he thruſt at the Officer? 

Richardſon. It might be about Eleven o'Clock, but I can't tell po- 
ſitively. | | 

L. A . How ſoon was it after you came to the Fire ? 

Richardjon, It was preſently after I came up. 

Mr. Ait. Gen. What Time did you come from J/h:tehall ? 


#- Did you not ſee him huzza, or flouriſh with kia Sworn? ; 


F. Cheek. I was paid off laſt Ofober, and am now waiting for Prefer- | 
- ment. 


Richardſon. Something paſt Ten; and we could not march faſt, be- | 


cauſe we had the Foot before us. 

L. C. J. Did you fee him as ſoon as you came ? 

Richardſon. No; there was a great Crowd of People; I rode among 
them, and as I came back, I ſaw him of the other Side: Captain Hens- 
brough ſpoke ſomething to him, but what I know not ; and then he made 
a Paſs at the Captain, and I ſtruck down his Point. 

Purchaſe. I deſire to know which Hand I had my Sword in? 

| Richardſon. I can't tell that. ö 

Mr. Ait. Gen. Are you ſure you ſaw his Sword drawn, and the Thruſt 

made at the Captain? | 
| Richardſon. Yes, I am. 
Then Southerland was call'd again. 

L. C. J. Can you tell about what Time it was that he was flouriſhing 
his Sword? | | 

Soutberland. It was half an Hour after Ten, when we came from 
Ihitehall; and, by the beſt Calculation I can make, it was about half an 
Hour after Eleven, when I ſaw him flouriſhing his Sword. I aſk'd him, 
Are you encouraging the Mob? He anſwered me, Are you againſt Sa- 
cheverel? And then I lifted up my Hand at him, 

L. C. J. Where was he then? 
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at o'Clock it was? And he told me, it was half an Hour paſt Eleven. 


Drink, and he wil 


| 


3 


| of the Tavern. Blanfield agrees with the Evidence that Orrel 
he, The Mob were diſperſed under the Eaves of the Houſes 


| Circumſtance of his being in 
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; Searberland,. This was above the Fire, and I ſaw bim afterwards bees 


F the Fire. A L went to Captain Horſey for Orders, I caft- my Eye to dn 


Corner of Long- Acre, and there I faw him again, in the ſame Poſt 
L. C. J. Are you ſure he had his Sword Ts in bath Places ? © 
'T am ſure of it. : 


and. A very little imme. 
Purchaſe. Which was my Sword in? 
 Southerland. In your 23 3 NET 
| as it immediately upon your com 
that you 1 bim * 0 þ at; of ; to. 
Sucher land. Not immediately upon our coming there. — 
| = ren How long did you ſtay at that Fire, before you diſperſe] 
t ob 1 5 12 | . a 

Southerland.” It might be more than a Quarter of an Hour. 

Mr. Darnell, We have done with our Evidence on both Sides. I 
Leave to make a few Obſervations upon the Evidence in Behalf of the 
Priſoner.” We think, my Lord, though he is « Bailiff, (for there ſees 
to be ſome Reflection caſt upon him for that Reaſon) 7 we doubt not. 
but he will have the ſame Juſtice done him here, as if he were a Mar 
of the beſt Eftate : For whatever is determined as to this Man, may be 
the Caſe of any other who _ happen into the like Circumſtances, 
therefore I beg ſeave to obſerve, how far any wing is proved 1 my him, 
that may make him guilty of High«Treaſon; We think we have given 
a full Anſwer to all the Preſumption, that he was engaged in the original 
Intention of pulling down the Meeting-Houſes, or that he was aiding in 
the Execution of that original Intention, We think the Evidence on both 
Sides agree in this, That the Priſoner was ndt concern'd in the original 
Intention; and that he was not with the Mob that purſued Dr. Sacheverd 
to ire os and brought him back in Triumph, and then went to pull 
down the Meeting- Houſes : But the only Thing that is proved againſt bim 
is, that after they were pull'd down, and after they were burnt, when the 
Guards were come, and they were diſperſing the Mob, then the Priſonet 
is fo unfortunate to be found with his Sword drawn, hallooing, and af- 
ſerting the Right of Dr. Sacheverel, and that he would ſtand by him, and 
encouraging the People to do ſo. This is the moſt of the Evidence that 
can be againſt him : Then the Queſtion is, Whether this, ſingly, can 
make him guilty of High-Treafon ? For if his Part in the 1 nten= 
tion be out of the Caſe, as it muſt be if he came after the Fact was com- 
mitted, then the Queſtion will be, Whether a Man that comes in after. 
wards, by ſaying the worſt he can fay, ſhall make himſelf guilty of High- 
Treaſon *? 2 | 

My Lord, we hope the Evidence on Behalf of the Queen is reconcile. 
able with the Evidence for the Priſoner; and that the Evidence for the 
Priſoner ſhalt be believed, that he only defended himſelf againſt the Guards 
that rode up againſt him: For Richardſm ſays, he did not ſee him when 
the Guards firſt came there; and that agrees with the Account that Broad 
gave ; for he ſays he heard the Guard were marching before they came out 
ve: Says 
days Blan- 
field, At the Time the Guards ſtruck him, there were People under the 
Houſes : But I don't look upon them to be the chief Mob, but only ſome 
Women and People looking on. And then the Queſtion is not, Whether 
his Sword was drawn or not, but on what Occaſion, and what his Deſign 
was in drawing it? Our Witneſſes ſay, that when the Guards ftruck at 
him, he only held up his Hand to defend himſelf; and that might 


Mr. Thomſon. 


fright the Horſe ; and he being angry at it, fpurred up and ſtruck him. 


It is natural to think the Guards ſhould ride up to thoſe 'that were 
ſtanding in the Street, and enquire who they were. I don't depend on the 
Drink, that it is any Excuſe; for then if a 

Man has ſuch a Deſign as this, he may eafily pretend himſelf to be in 
f ive himſelf Drink enough to encourage himſelf 

to do ſo bold an Act: But the uſe we make of it is to ſhew, = he had 
not any Intention in this. He had drank himſelf too far for to have a De- 
ſign of joining with any Party, or do any particular Thing. And my 
Lord Cote, in his Pleas of the Crown, where he is giving his Opinion 
what is levying War againſt the Queen, fays, that the Act alone is not 


ſufficient to convict the Party; but the Mind is to concur in it. It is not 


barely doing an Act that is ſufficient to convict a Man; for he muſt do it 
with that Deſign. Indeed if a drunken Man ſtabs another, it is Murder; 
becauſe Malice is ſuppoſed where ſuch a Fact is done. But in Caſe of 
High-Treaſon there muſt be an Intention proved in the Party that doth 
the Fact. If he was in that Condition at the Time he came out of the 
Tavern, and did any thing by way of encouraging. them, we hope it is 
not ſuch an Evidence N him as will make him guilty of any Part df 
the Intention, if his Mind did not concur in it. 

Mr. Juſt. Tracy. My Lord Coke ſays, in the Caſe of Oldcaſtle, where 
he was forced, and did the Fact pro timore, that ſuch an Act could not 
make him guilty. 

Mr. Major. My Lord, we hope the Evidence is not ſufficient to induce 
the Jury to believe he was concerned in the general Intent to pull dow! 
the Meeting-Houſes ; there is no Proof offered that he had any Intention 
or Part in that Matter; nor does it appear that he was privy to it. We 
have ſhewn where he was till the Time he was met b the Caddy, As 
for what was done by him then, it will not be pretended, that barely al- 
ſaulting the Guards is levying War ; but it muſt be conſtrued to ben 
aiding and aſſiſting thoſe Partons in that Intent to pull down the Mect- 
ing-Houſes, As for that, it don't Nan he had any Part in it, but it ws 
done before he came to them: Nay, e could not be aſſiſting to the Mob 
for before he came to them, the Guards were come down, and the Mob 
were ſoon after diſperſed. The firſt Time that any Account is given 
him is, when he came behind the Grenadiers. Now can it be ſuppoſe 
that any Man that intends to head the Mob would come among th 
Horſes, and that ſingly? Whatever he ſaid, his Curſing and Swearing 
that will not make him criminal in this Caſe : It appears to be a thing 
that was accidental and done on a ſudden, and was the Effect of his Drink 
and that which a Man that had no Intent of joining in the general Deſigi 
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| for High-Church and Sarhevere/; he would Joſe his Life in the Cauſe. 


* 
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" Mr. Att. Gen. May it pleaſe your Lordſhip, and Gentlemen of the 
Jury, we think that, notwithſtanding any, Thing that has been faid by 
+ Wirneſles, or inſiſted on by the Counſel, it is a plain Caie that the 
Priſoner is N the Crime laid to his 8 They have called a 
great Number of Witneſſes; and I believe their Intention in that is, that 
ſhould” take them by Tale, and not by weighing the Evidence and 
— Force of it; for 1 will be bold to ſay, as to all the Witneſſes that 
haye been produced to prove him drunk, nothing which they have ſaid as 
io that Point can make any Alteration in the Caſe, As to the Witneſſes 
-oduced for the Queen, I don't find they pretend tg fay any Thing in 
; ? » h 
Diminution of the Credit of them; nor can they ſay that any one of them 
js likely to be biafſed, or to be under a Miftake ; only one of them that 
took him to be a Country Gentleman, when he proved to be a Bailiff. 
As Mr. Darnell ſays, God forbid that * one ſhould have harder Meaſure 
becauſe he is 2 Bailiff, but that he ſhould have the ſame Juſtice as any 
other Man: But T muſt ſay, It is an eaſy Miſtake to take him for a Gen- 
tleman, when it appears by the Evidence, that one Bailiff can go to the 
Tavern in his Coach, and the other go from thence in his Chair: The | 
Counſel for the Prifoner have inſiſted, that our Evidence don't maintain 
the Charge; for they ſay this Riſing is not High-Treaſon, if there were 


not a getiaral Intent to pull down Meeting-Houſes : And we don't bring | 


it home, to make it appear that he was privy or conſenting to this De- 
an; but we deſire they will conſider, the firſt Witneſs gives an Account 
that a Reſolution was taken on Tueſday to pull down Burgeſi”s Meeting: 
By whom was that taken ? It was by the Fricnds of Sacheverel that came 
hallooing with him. Who is it afterwards that pulled them down ? 
Thoſe that halloo and cry out for High-Church and Sachevere/, What 
did the Priſoner ſay when he was among them? Damn them, he was 
It is certain theſe Meeting-Houſes were pulled down, and that by thoſe 
People thus aſſembled, and who cried out for Sacheverel, and were the 
Friends of Sacheverel, and declared they would oppoſe all that were Ene- 
mies to him, and this Man cried out as loud as any of them. But we 
don't take it that it is neceſſary to prove, that every Man that was con- 
cerned in this Matter was originally in the Conſult and firſt Deſign ; but 
the Evidence gives an Account, that he joined with them, he aſſiſted 
them. If drawing his Sword; if flouriſhing it, and calling out to them to 


. reſiſt the Guards, and puſhing at the Officer of the Guards, is reſiſting, 


ſurely there is ſufficient Proof againſt him. If a rebellious Number of 
People are got together, and a Man, that knows not of it at firſt, will join 
with them, and act with them, and that which they are doing is Treaſon, 
though he came in late of the Day, he muſt deſerve the ſame Reward as 
thoſe that came in early in the Day. 

There is one Thing obſervable in this Caſe, that this Meeting-Houſe 
was not fo ſoon deſtroyed as Dr. Burgeſs ; for the Fire was almoſt out 
there, when the Waterman, who is convicted, hallooed them to this 
Meeting; that it was burnt firſt, and then they came to this Fire, and 
that was much later. It appears he lives in the Neighbourhood of this 
Meeting-Houſe ; for he ſays he can hear them into his Houſe: Now a 
Man that had been in the Neighbourhood of ſuch a Place, and had been 
2 — Subject, if there had been a tumultuous Deſign to pull down Part 
of his 


Neighbourhood, inſtead of joining with thoſe People, he would 


have endeavoured to have hindered them from doing Miſchief; but in- 
ſtead of endeavouring to prevent it, you find he joins with them, he draws 
and flouriſhes his Sword, and acts in it more than any other Perſon I 
have had an Account of. The other Witneſſes are to give an Account 
where he was till Five in the Afternoon, and thence till Eight at Night; 
and afterwards he is ſent for by Mr. Broad, and with him he ſtays till this 
Matter is tranſacted. The Places he has been at before, are the Ale- 
Houſe, the Brandy-Shop, and the Tavern : Are not theſe the proper 
Places to prepare thoſe that are to engage in theſe Sort of Things :? For 
whenever Pcople go on theſe Attempts, it is neceſſary to fortify them- 
ſelves by ſtrong Waters, and ftrong Liquors, as he did. The Witneſſes 
that ſaw him there, and give an Account of him, ſome of them ſay, he 
only held up his Hand; others ſay, he had a Sword in his Hand, but it 
was not drawn, and he held it up only to ſave himſelf from the Aſſault 
of the Guards. Now the Account you have is, that the Guards ſtruck 
with the Flats of their Swords, and you hear of Nobody killed, nor any 

reat Harm done to any body ; therefore it is not to be thought they 
ſhould, without Provocation, fall upon this Man, and attack him. As 
to the Exactneſs of Time, there is little Weight to be laid on it, for the 
whole Tranſaction don't take up above the Compaſs of two Hours. The 

Guards came out about half an Hour after Ten, and before Twelve the 
Mob was diſperſed. But that which you will take into Conſideration 
will be the Series of the Facts, and ſee how they ſtand. Orrel ſays, ie 
ſaw the Priſoner with his Sword drawn, and flouriſhing it, and when the 
Guards came, he aſſaulted them in the Manner you have heard; and they 
have ſaid nothing to impeach our Evidence; hot they ſay makes it ap- 
pear he was there, and thus acting among them. 

Ar. Sel. Gen. My Lord, the Evidence given by the Priſoner, and the 
Defence made on his Behalf, is ſo far from giving any Anſwer to our 
Evidence, that it renders the Fact more probable than it was before: 
For they have proved, that he is a Man likely to be concerned in ſuch 
an Affair; that he had been drinking all Day, and fit to engage in ſuch | 
a Matter; and that he is troubleſome in his Drink; which are Circum- 
ſtances that ſhew the Inclination of the Man, and make it probable that 
he ſhould engage in this Matter. The Facts we take to be High-Trea- 
ſon. They ſay on the other Side, it is not ſo, becauſe we muſt prove a 
general Intent to pull down all Meeting-Houſes, and the pulling down 
a ſingle one is not ſufficient, I will not now diſpute that point with 
them; for that there was ſuch an Intention appears moſt plainly by 
what paſſed that Night, by the ſeveral Meeting Houſes that were pulled 
down. It was a general Intention, or elſe they could not have gone 
through ſo many in fo ſhort a Time: And it is not neceſſary to prove 
any previous Conſult, for the Act itſelf is Treafon : Where the Inten- 
2 is the Treaſon, there the Act muſt be proved that ſhows it. So it | 

oL, VIII. | 
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it is iti the Caſe of counterfeiting the Coin, Nobody will ſay thefe is any 
need to prove any Deſign : That there was ſuCh an Intention is plain, by 
what was committed; and any one that joins with ſuch a Number of 
People who are committing Treaſon is equally guilty with them. If he 
knew nothing of it till he ſaw them, yet if he joins with them in an 
Action that is Treaſon, he will be equally guilty with them. They ſay 
he had not his Sword drawn; that he was beige home, and he only lifted 
up his Hand, with his Sword in his Scabbard; to defend himſelf. But 
that Evidence don't interfere with what is offeted on Behalf of the Queen; 
or if it did, yet we think our Evidence is of greater Credit and Weight 
than what they offer: For they that encounter a Man who has his Sword 
| driwn, can never be miſtaken, but deſerve more Ctedit than thoſe that 
are only paffing by, and have no Danger from, or Concern with him 
but this is all conſiſtent; for Ruſſel, and thoſe who fay his Sword was 
drawn, ſay, he came from St. Giles's way, the others ſay; it was after the 


home, he might go that Way; and afterwards come down and join the 
Mob, in the Manner the Soldiers have told you, and then he might be 
driven off, and come ſome way round again, with his Sword in his Scab- 
bard: And theſe muſt certainly be different Times, for thoſe who ſpeak 
of his Sword being drawn, ſay, it was when he came from Helborn; and 
they that ſay his Sword was in his Scabbard, ſay, it was when he came 
from the other way, and then there can be no Contradiction between the 
Evidence. And we take it, the Law is as plain as the Fact, and that it 
is High-Treaſon. 8 {+ 
Mr. Thomſon. My Lord, I would tate the Objection in the utmoſt 
Latitude; and yet, with Submiſſion, the Facts proved on the Priſoner 
| make him guilty of High-Treaſon. They have inſiſted; that there was 
no previous Intention in this Man to pull down theſe Meeting-Houſes ; 
| that at that Time he was in Drink, and not capable to have any Inten- 
tion of doing any particular Act whatever, and that to the aiding and 
aſſiſting Mens muſt be rea; and that he came when the Meetin House 
(the Materials of which made the Fire in Drury-Lane) was pulled down, 
and all was over, and ſo neither in the firſt Deſign, nor aſſiſting at the 
Execution of it. This, my Lord, I take to be the Strength of their Ob- 
| jections. As to the previous Intention, that is not neceſſary to be prov- 
ed, and has been ſo lately determined, that I need not trouble an} 199 
ſhip to repeat any Thing about it. If a Man joins in an Undertaking of 
this Kind, which was general, though he comes by Accident, it makes 
him a Principal in that Matter. 'Then they would make uſe of his 
Drunkenneſs, to excuſe him from his aſſiſting in the Deſign ; they ſay 
if he had not his Senſes, he could have no Intention even to aid or aflif 
any Deſign. Thoſe Gentlemen know very well, that Drunkenneſs is no 
Excuſe for any Act whatever: If a man does deprive himſelf of his Sen- 
ſes, and commits a Fact that would be a Crime in a Man not in Drink, 
it ſhall be conſtrued to be his Act, as much as if he had his Senſes, Be- 
verly's Caſe, in the 4th Report, is expreſs in that Point. Then they 
ſay, the Meeting-Houſe was pulled down before, and he came when all 
was over, My en I appeal to the Memory of your Lordſhip, and the 
| Jury, whether they are not miſtaken in that Fact; for the Fire was 
burning when he came, and the Mob about it; they were then burning 
the Inſide of that Meeting-Houſe which they had pulled down ; 20 it 
they had not been diſperſed, in all Probability would have gone on with 
their Deſign ; and he was there when the Guards were endeavouring to 
diſperſe them, and prevent their going on to do further Miſchief, and he 


K 


they were quiet; but this Man did reſiſt, he puſhed at the Horſes, and 
at the Men, if you will give Credit to the Witneſſes; and he did as much 
as was in his Power to animate and encourage the Mob to reſiſt: By his 
Expreſſions, and his Actions, he endeavoured to hinder the diſperſing of 
that Mob, who · were executing a treaſonable Deſign. That is the aiding 
and aſſiſting of them, which is his Crime. Then they ſay, he was there 
accidentally, and fell in as he was going home quietly, I take that tv 
be otherwiſe on the Evidence; for however he might be left by Mr. 
Broad, he was ſeen coming down from St. Giles's, whereas his Way home 
was the other Way, We muſt ſubmit it, my Lord, whether his aiding 
and aſſiſting in this Manner, does not make him guilty of Treaſon, as 
well as thoſe who were executing the traitorous Deſign. 

L. C. J. Gentlemen of the Jury, George Purchaſe ſtands indicted, for 
that he, with a great Multitude of other Perſons armed, did, the firſt of 
March laſt, levy open War againſt her Majeſty. The Evidence that has 
been given by the Queen's Counſel, tends to ſhew a Deſign to pull down 
the ". wore ay. about this Town, and that Deſign executed on a 
great many of them: The Guards coming to diſperſe thoſe that were ſo 
employed, and the Priſoner reſiſting the Guards, joining with the Mob, 
and aſſiſting them, To prove this, they produce Tobey to give an Ac- 
count of a Diſcourſe, rather beginning than finiſhed, of a Deſign of pul- 
ling down Mr. Burgeſs's Meeting-Houſe ; ſome were for pulling it down 
immediately, others were for deferring it till the Morrow, and others for 
letting it alone till the Trial was over: And as they Were thus talking, 
he left them. He calls it a Reſolution of pulling them down, becauſe 
| Nobody did oppoſe it, only differed about the Time, but he did not ſtay 


gives you a very particular Hiſtory of this Action: He tells you, at Leo— 
nard's Coffee-Houſe he had heard that they were pulling down Mr. Bur- 
geſ's Meeting-Houſe ; that he went into that Meeting-Houſe twice or 
thrice while they wer: pulling it down; that thence they went to Fettr- 
| Lane; that they had almoſt fhniſhed the Work there; he found almoſt 
every thing there down, and they were carrying the Materials to /{olbzrn, 
and burning them: Thence they went to Lincolu's-Inn-Vieids, and there they 
found a Fire, where they were burning the Materials of Mi. BHurgeſs's Meet- 
ing-Houſe, He tells you what Outcries there were there, and ſpeaks of 
ſome that called them to Drury-Lane, and a Conſult that was, Whether 
they ſhould go thither, or to Wild-Sircet? That ſome that headed the 
Mob, ſwore they would 8 all the Meeting-Houſes down, and called 
* them 
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Mob was diſperſed ; and that he came up the Lane; and that he went off 
by Long- Acre, and they ſaw him no more: Now, ſince Nobody ſaw him 


oppoſed them. They ſay, there was no Reſiſtance made by the Mob, 


till they came to any fixed Reſolution. The next Witneſs is Orrel, who 
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found them breaking down the Door of that Meeting-Houſe. IIe tells 
you what paſs' d there; that he went afterwards, and met the Guards, 
conducted them to Drury- Lane, and run before: them; that the Horſe 
were commanded to diſperſe the Mob; that he ſaw one with a Sword, 
that was ſheltering himſelf under the Houſes, and there he puſh'd at the 
Horſes with his Sword, His Expreſfion is, that he poked ; he did not 
make a regular Paſs, but poked at them; that ſeveral of them ſtruck at 
him, and drove him from among them; that afterward he ſaw him ſtand 
at the End of Lang- Acre; that he went to him, and perſuaded him to go 
home, biit he did not think fit W but when the Guards came 
up, he reſiſted them: Says the Witneſs to him, Do you conſider what 
you do in oppoſing the Guards? . You, in effect, oppole the Queen: 
hat is his Anſwer ! It was, Damn you, Are you againſt Sacheverel? 
Thereupon, he cries out, High-Church and Sacheverel / He would __ 
the Guards, and he would loſe hath Je in the Cauſe z with ſuch like Ex- 
preflions, which he repeated ſeveral times, and ſhews how reſolute he was 
in the Matter, He tells you, that he reſolutely made a full Paſs at one of 


the Officers, as he was partly paſs'd by him, pointing towards his Flank; 


Aucen t ſtreet, which is between | 
The next Witneſs is Ruſſel, who is one of the Horſe-Grenadiers, and 


drawn up in this Manner, 


and he apprehends he muſt have run him through, but that another 
Soldier ſtruck down his Point; that then the Soldier ſtruck at him, and 
the Witneſs apprehending it might produce more Blows, and that there 
nn be firing, he thought fit to retire : That he went down the Street, 
and the Mob was forced by them that way, and he heard ſome of them 
declaring, We will be even with them To-morrow Night, for they dare 
not fire upon us. He gives you an Account of the Place where he firſt 
ſaw this Man, which was eels pang the Pewterer's, at the Corner of 
ong- Acre and St. Giles's. 


one of the firſt Body that came into the Lane. He ſays, they were com- 
manded to diſperſe the Mob, and to take Care to place themſelves ſo againſt 
the Houſes that Nobody ſhould come behind them, and that they ſhould 
hinder wy body from paſſing before them. That Direction was prudent 
and neceſſary ; for if they had ſtood ſo, that the Mob might have come 
behind them, they would ſoon have had them off their Horſes. He tells 
you, that the Priſoner came down from towards St, Giles's, as they were 
ith the Horſes Tails to the Wall. He tells 
you, this man did not think fit to paſs before the Horſes in the open Street, 
hut had a Mind to get in behind the Horſes, and did get paſt one of them, 
but the Witneſs's Horſe being drawn back between two Bulks, he could 
go no further, and the Witneſs beat him out: That afterwards he came 
at the Head of the Mob, and flouriſh'd his Sword, and ſwore, Damn 
you, who are you for? Are you againſt Sacheverel? He takes Notice, that 
as they diſperſed the Mob of one Side, they gather'd on the other for a 
while; and it was about a Quarter of an Hour before they had quite diſ- 


perſed them. 


The next is Southerland. He tells you, that he ſaw him ſeveral Times; 
that he drew up his Grenadiers at the End of Queen sſireet, and he com- 
manded them to draw back, ſo that none might come behind them; that 
he ſaw the Priſoner flouriſhing his Sword, and held out the Point to him, 
but did not make a Paſs; then, he ſays, he loſt him for a while, but 
afterwards, when the greateſt .Part were diſperſed, he ſaw him ſtanding 
over-againſt Long-Acre, with his Sword in his Hand, and told the Cap- 
tain he had been troubleſome to him before, and the Captain, thereupon, 


bid him cut him to Pieces, as his Expreſſion was; that they rode up to, 
him, but the Priſoner made his Eſcape into Long- Acre. 


The next is Richardſon: He is a Trooper in the Third Troop of 
Guards: He tells you, that he remembers the Priſoner, when he rode in 
the Firſt Troop ; and that he knew him abroad, and here. He gives an 
Account in what Manner they march'd ; that at the Corner of the Street, 
Captain Henſbrough, (whom he believes the Priſoner muſt know, becauſe 
he was in the Guards at the ſame Time) ſpoke to him, but what he ſaid the 
Witneſs don't know; but as he paſs'd by him, the Priſoner thruſt at 
him, and the Witneſs apprehending he intended to kill the Captain, he 
beat down the Point of his Sword, and ſtruck at him with his Sword, but 
the Point hitting againſt the Pent-houſe, his Blade broke in Pieces. This 
is the Subſtance of the Evidence for the Queen, and, if there be no 
Anſwer made to it, proves him to be aſſiſting this Mob, and oppoling the 
Guards, and attempting to kill the Captain, and taking the beſt Advan- 
tage to do it, as he paſs'd by him. 

On the Priſoner's Side, they have produced ſeveral Witneſſes, a 
great many in Number. They begin with him the Morning, and 
give an Account, That in the Morning he came to Sheer-Lane to 
execute a Writ, and about Twelve the 3 was paid, and then they 
parted. 

The next Witneſs is Johnſon; he ſays, they parted at half an Hour 
after Eleven; ſo that theſe two two differ in their Accounts about half an 
Hour; for one ſays they parted at Twelve, and the other ſays, at half an 
Hour after Eleven : This I take Notice of only to ſhew an Uncertainty 
as to the Time. 5 

Benjamin Holden is the next; he ſays he went with the laſt Witneſs, and 
the Priſoner, to the Savoy; and they parted at Twelve, and met again 
at Two. One Ule they make of this Evidence is to ſhew, that he was 
not in any Cabal that Day, for they ſhew how he employed his Time : 
But you will obſerve, there are two Hours, from Twelve till Two, 
which they give no Account of ; though they pretend to ſhew where he 
was all the Day. This Witneſs ſays, they parted about Four or Five 
o'Cluck, and then the Priſoner went to Greve's Brandy-Shop : Lane ſays, 
he drank at his Maſter's Houſe till paſt Five, and then they went to the 
Horſe-Shze Tavern, and came back to the Brandy-Shop about Eight, and 
continued drinking there about an Hour, 

The next Witneſs is Dupper, who keeps the Tavern; he ſays, they 
came to his Houſe about Five or Six o'Clock, and went before Nine; and 


_ fatisfies you, that during all that time they were in his Houſe: Roch 


went home with him from Grove's. I ſhould take Notice, that all theſe 
lay he was drunk. She ſays, ſhe got him home, but then he was ſent for by 
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Mr. Broad: He was much in Drink, and they got a Coach, and 
went. with him to ſee Him there. Loveday ſays, he was in Drink: 
when it was propoſed for him to go to Mr. Sos ſome ſaid; it was not 
fit for him to go, becauſe he was in Drink; and this Witneſs went wit 
him, to ſee him ſafe there; Mr. Broad tells you the Occaſion of being x 
the Tavern ſome Goods were taken in Execution, and as th wen 
making an Inventory, a Warrant was brought to him 5 inſt a ed 
man, and he ſent to the Priſoner for his Affiſtance, but he was ſo d 
he did not think him fit for Buſineſs, and bid him go home again; which 
he would not do, *unlefs he would give him a Pint of W ine. When 
came away, he told Mr. Broad it was a mobbiſh Night, and he 
would ſee him home, and fancied he was drunk, and would make him 
go ws a Chair, and then the Priſoner went towards Drury-Lane in order 
to ome. | 9 6 Ed 
he next is Bembridge;z he ſays, he was at an Oil-Shop, at Lonę- 
End; that about Eleven the Goazds diſperſed the Mob 7 8 
the Priſoner ſtood at the End of Long- Acre, and an Officer rode up to him, 
that the Mob was then diſperſed, and the Officer having ſpoke to him, ſome 
others ſtruck at him, and forced him away; he ſaw no Sword at all that the 
Priſoner had. Avery ſays, he was with Bread when the Priſoner came in, 
and ſays he was drunk. Holloway, the Appraiſer, ſays, the Priſoner, wa 
drunk, and that he went away with Mr. Broad and him; and tells You, it 
was after Ten when they parted, Then Brathwaite tells you, he ſaw him x 
quarter after Eleven come up the Lane towards the Fire ; that he came 
all alone; that one of the Guards ſpurr'd up to him, and ſome of then 
ſtruck at him, but he did not ſtrike at them, but ſeem'd to lift up his 
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Hand to prevent the Horſes from coming* upon him. The Watchman non 
tells you, it was a quarter after Eleven; that the Guards ſtruck at him. Can 
but he got up the Court, and they ſent the Watchman after him to pri 
knock him down, but he knowing him, did not think fit to do it. Cheelh 1 
ſays, That at the Caſtle Tavern he met the Mob; and ſome of the Guards crit 
rode up to the Priſoner, but the Mob was gone a quarter of an Hour be- An 
fore; and ſays, that the Priſoner had no Sword. Plaxron only ſays, that ing 
he was ſent for that Night to let him Blood: And Brooks gives ſome bee 
Account of his Behaviour. 5 the 
The Matter will be now for you to compare theſe two Evidences toge- an 
ther; and to conſider, firſt, whether thoſe things are true which are ſworn ol 
on, 


by the J e. Witneſſes, or whether they are anſwered by the Witneſſes 
for the Priſoner; and then what Streſs is to be laid upon his being in 
Drink: And as there is no Objection made to the Witneſſes of either 
Side, you are to take what they have ſaid to be true, abating the little 
Miſtake a Man may fall into as to the Exactneſs of Time, and the like. 


As to what they would pretend, of his going ſtraight home from the 31 
Tavern, you will obſerve chere is time enough for him to have done all 4 
that he is charged with ; for it all happened in a quarter of an Hour, or a ſide 
little more. If he parted from the Tavern about Ten; from that time * 
till a quarter or half an Hour after Eleven is time enough to do all that has Chi 


been ſpoken of. I think there is little Streſs to be laid upon the Time, 
becaule there is a Series of Facts: The firſt thing done by him, before the A 
Mob was diſperſed, was his coming behind the Horſes; and you will find the 
Reaſon for that Command of the Officer to let none come behind him; 


But he, as drunk as he was, knew there was no hutting the Guards, AC 
unleſs they could get behind them. He had been in the Guards himſelf; T 
and =o muft confider what Deſign he had in getting behind them, when 
the Street was open for him to go in. But if he had a Deſign to get be- of 
hind them, that the Mob might pull them off from their Horſes, he ated 
very rationally, though he was drunk. That Fact was proved by Orrel 
and Ruſſel. Another Fact was, when they were drawn up above the Fire Mia 
near Holborn, he was then coming down from St. Gile“s: So that 
this is plainly not the Time that the Witneſſes ſpeak of when he was Mar 
coming up the Lane. Then this was only when the Horſe-Grenadiers Kc. 
were there; and the other was when the Horſe-Guards came, when they D was 
were drawn up below Long-Acre z and there they ſwear he made a Paſs at liges 
Captain Henſbrougb And Ruſſel tells you, that as he ſheltered himſelf alem 
under the Houſes, his Sword ttruck againſt the Penthouſe, and broke to 5 
pieces. Sutherland ſpeaks of another time when he was at the Corner of DS 
Long- Acre ; and then indeed he was doing nothing: And that is the time TY 
when he told the Captain that he had been troubleſome to the Grenadiers; mack 
thereupon the Captain bid him go and cut him to pieces : He did go; and Jus F 
then the Priſoner made off: But this was when the Mob was in a great praed 
meaſure diſperſed. Now when do his Witneſſes ſpeak of? They ſpeak 2 
of a time when he came up the Lane. That ſurely is not the time that either ae 
of thoſe Witneſſes ſpeak of: They ſay he ſtood. quiet, and a Soldier rode * 
up to him, and ſtruck him. You will conſider whether that was not the = 
time that Sutherland ſpeaks of. So that you will conſider whether the 4 
Evidence of both Sides is not reconcileable; whether after he parted from P ug a 
Broad, he might not join the Mob, come down from towards St. Giless, 1 
get behind the Horſe, and afterwards make a Paſs at the Captain, and then 2 
be driven down with the Mob towards the lower End of the Street: If ſo, ow 
it was natural, when they were driven down the Lane, for them to diode 
home; and as his home was up the Lane, he muſt come back alone. ene : 
"_ do believe he was guilty of reſiſting the Guards in this manner, when 5 
e was admoniſhed what the Conſequence was, and he, inſtead of making e , 
an Anſwer, only aſks, Are you an Enemy to Sacheverel? and encou Q 0 
the Mob to follow him; you are to conſider how far this will make him Aa, 
guilty with the reſt: For the Counſel for the Priſoner, though they delibe 
object to the Evidence of what paſſed in the Temple, yet they agree this le Ju 
Tumult was a rebellious Tumult; and the Fact ſhews there was ſuch cine | 
a Deſign. Indeed they did not pull down all the Meeting-Houſes ; but A 
the Reaſon was, becauſe the Guards diſperſed them. They admit therefore Ir 
this was levying War in the Perſons concerned in it; but they would ex- nend 
cuſe him, that he came late and very drunk, and did nothing, but was racy 


beat by the Guards; and that his Drunkenneſs diſables him from havinga 
Share in the Deſign; and therefore he can't be guilty. It is inſiſted, that it is 
neceſſary he ſhould be engaged in the original Deſign: But there is no need 
of that; for that is the Earl of Efex's Caſe : It is there adjudged, = 
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Grace ; but it is not ſaid they were not guilty of High -Treaſon. 


| of Southampton was guilty of Treaſon, by joining the Earl of E 
7 58 1 know of his Deſign. And thoſe that diſperfed * 
he Queen's Proclamation, it is ſaid they were entitled to, the N 78 
n Fe- 

Jony there may be Acceſſaries, thoſe that are concerned in contriving the 
Felony, or 2 terwards in aſſiſting the Perſon but in High-Treaſon all 
are Principals, and are guilty equally with thoſe that are the Actors. If 
there is a Deſign to levy War, and it is not levied, thoſe who were in the 
Delign are guilty, of Treaſon ; and ſo thoſe that act in it, though, they 
were not in the original way hs are guilty. Say they, He was not at the 
pulling down any Meeting-Houſe : It is true; but he was defending thoſe 
that did... It is plain, by the Courſe they took, if they had not been diſ- 
perſed, they would have pulled them all down. It is not indeed accom- 
iſhed ; ſome of them are ſtanding ;, but it is becauſe they were diſperſed. 
par is not this aiding them, when he endeavours to kill the Captain of 
the Guards, who came to diſperſe them ? And if he could have prevailed 
to have baffled the Guards, they might have gone to the reſt ; and when 
they had pulled them down, they might have pulled down every Man's 
Houſe they thought fit. My Lord Cote's Expreſſion is made uſe of, That 
the AR don't make the Man guilty, unleſs the Mind be guilty ; therefore 
they would infer, that he muſt be concerned in the Deſign originally. 
This is a great Fallacy ; Oideafile was at War againſt the King ; ſeveral 
furniſhed him with Victuals and Drink, and it was found they did it 
merely for Fear of Death; but as ſoon as they could eſcape from him, 
they td - and thereupon they were adjudged not to be guilty of Treaſon, 
Now you may cafily obſerve the Difference in this Cale: If a Man be 
non comps, it excuſes him from Felony, and all other Crimes. That Man 
can't be criminal that has not the Uſe of his Reaſon ; but can that be ap- 
ied to any one that is drunk? That Matter is ſtated in the ſame Cale : 
Pri ſays, If a Man will make himſelf drunk, ſhall this voluntary, this 
criminal Incapacity of his Mind excuſe him ? No; he ſays it ſhall not. 
And it would be © dangerous Conſequence if it ſhould, Indeed, his be- 
ing drunk might make him more forward than otherwiſe he would have 
been; but you ſee he had Senſe enough to get between the Guards and 


the Wall, and to attack the Captain when he was paſſed by him. If he 


can't be criminal unleſs his Mind be ſo, I would aſk, If he had killed the 
Captain, would it not have been Murder ? If fo, then if the AR be Trea- 
ſon, he would be guilty notwithſtanding his Drunkenneſs. Therefore if 
u do believe he committed the Facts, there is no Regard to be had to 
is Drunkenneſs. If the Witneſſes don't contradict one another, but 
may be reconciled, you need not then weigh which Side _=-u molt 
— 1 ut if you think they can't be reconciled, but that the Witneſſes 
overthrow one another, then you muſt conſider which of them is of moſt 
Weight ; but if they can't be reconciled, I think the Jury can go in con- 
ſidering Evidence: And, where ſuch a Conſtruction can be put on it, it 
ought to ſtand. 
r. Juſtice Tracy. As to the Matter of Law, I concur with my Lord 
o : | 
Mr. Baron Bury. So do J. 
Then the Jury withdrew ; and being returned, found a ſpecial Verdict. 


A Copy of the ſpecial Verdict in the 77 of George Purchaſe, tried for High- 
Treafon, in levying War againſt the L under Pretence of pulling down 
Meting- Houſes, 9 Anne, 1710, as it was drawn up for the Conſideration 
of all the Judges. 


( 


Midd. J. MExorand qd ad Seſſion Dnz Rnæ de Oier & Terminer 

tent” pro com' Midd' apud Weſtm' ip com' præd' die 
Martis undecimo die Aprilis anno rni Dnæ nræ Annæ xc. nono coram, 
&c. præſentatꝰ exiſtit qd Georgius Purchaſe nup' de par Sci Clement” 
Dacor' in com' Midd' Lab' timorem Dei in corde ſuo non? hens nec debm 
ligeanc' ſuz ponderans fed inſtigatione diabolica motus & ſeductus cordi- 
alem dileccon? & veram debit' & nralem obedienc' quas veri & fideles 
ſubdit' ſereniſſimæ & illuſtriſſimæ Principis Dnæ nræ Anne Dei ęra' 
Magn' Britanniæ Franciæ & Hiberniæ Rnæ Fidei Defens', &c. erga 
ipam Dnam Rnam gererent & de jure gerere tenent* penitus ſubtrahens ac 
machinans ac totis viribus ſuis intendens pacem & coem tranquillitat' hu- 


jus Rni pturbare primo die Martii anno rni dcz Dnæ Rnæ octavo apud 


przd' paroch' Sci Clement? Dacor' in com' præd' proditorie compaſſavit 
imaginat' fuit & intendebat guerram rebellion' & inſurreccon“ contra 
deam Dnam Rnam infra hoc Regnum Magnæ Britanniz levare & ſuſcitare 
Et ad eaſdem pdiconꝰ imaginacon' & intencon” ſuas prædꝰ perimplend” & 
ad effem redigend' idm Georgius Purchaſe præd' primo die Martii anno 
octavo ſupdico vi & armis, &c. apud poch' Sci Clement' Dacor' in com' 
przd* contra dcam Dnam Rnam veram & indubitat' Dnam ſuam cum 
multitudine gentium jur* prædꝰ ignot' ad numerum quingent' pſon' modo 
guerrino armat” & arraiat? videlt gladiis baculis & fuſtibus & al' armis tam 
oftenſivis qm defenſivis illicite & pditorie adtunc & ibm afſemblat* & con- 
gregat* guerram publicam contra deam Dnam Rnam pditorie paravit or- 
dinavit 8 levavit contra ligeanc' ſuæ debm contra pacem deæ Dnæ Rnæ 
nunc coron* & dignitat' ſuas, & c. Necnon contra form' Statut' in humoi 
caſu edit” &. provisꝰ per quod præcept' eſt vic' com” przd? qd non omitt”, 
&c. quin caperet præfat Georgium Purchaſe fi, &c. ad reſpond', &c. 
d quidem indicament' prefat” juſtic* dex Dnz Rnæ per lras patent 
ipius Dnæ Rnæ ſub magno Sigillo ſuo ut prefert* confect' poſtea ſcilt ad 
deliberacon* gaol' Dnæ Rnæ de Newgate tent' pro com* Midd' præd' apud 
le Juſtice-Hall in le Old Baily in ſubutbiis civit' London” die Lunæ de- 
cimo ſ-ptimo die Aprilis anno rni dez Dnz Annz Rnæ Magn' Britan- 
niz, &c. nono ſupdico coram Samuel“ Garrard Bar' Major? civit” Lond? 
Thoma Parker mil' capital* juſtic* Done Rnæ ad plita coram ipa Rna te- 
nend' aſſign Edro Ward · mil' capital? baron? ſccii deæ Dnæ Rnæ Robto 


racy ar un juſticꝰ dc Daz Ruæ de Banco Thoma Bury mil? un? ba- 
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ron' ſceii de Dnæ Raa Rico Levett mil' Willo Withers mil? aldris civit' 


London' Rico Richardſon ar? un' ſervien“ ad legem ac al' fociis ſuis 
Juſtic* dex Dnæ Rnæ ad gaolam ipius Dnæ Ram de Newgate de priſonat' 
in eadem exiſten' deliband' aſſignꝰ per manus ſuas propr* defibaver” hic in 
Cur? de Recordo in form? juris terminand', &c. Et ſuperinde ad præd' 
deliberacon? gaol' dez Dnæ Rnæ de Newgate tent' pro“ com' præd' apud 
Juſtice-Hall præd' deo die Lunæ decimo ſeptimo die Aprilis ennv nono 
ſupdeo coram præfat' juſtic* dex Dnæ Rn ult* noiat & al' ſociis præd' 
yen” præd' Georgius Purchaſe ſub cuſtod' Rici Hoare mil' & Thomæ 
Dunch mil? vie“ com pred? (in cuſtoJ? cujus in gaola de Newgate præd' 
pantea ex cauſa præd' commiſs' fuit) ad bar* hic duct' in propr' perſon? ſua 
qui committitur præfat' vic', &, Et ſtatim de alt” prodicon' præd' in in- 
dicament' pred? ſuperius ſpificat ei ſuperius impoit alloquut' qualit' ſe ve- 
lit inde acquietari idm Georgius Purchaſe dicit qd ipe non eſt inde culpa- 


bil“ & inde de bono & malo ponit ſe ſuper priam Ideo immediate ven” inde 


jur' coram præfat' juſtic* dex Daz Rnæ ult' noiat & al' ſociis ſuis hi 

&c, per quos, &c, Et qui, &c. ad recogn', &c, Et jur' jure e 

3 vic' ad hoc impannellat' ſcilt Thomas Sutton Johes Furnes Tubs 
at ſons Joſephus Parſons Willus Hargrave Johes Meard Edrus Boſwell 


Robtus Breakſpear Ricus Beatknife Ricus Hazzard Francus Higgins & | 


Humfrus Newman exact” ven' qui ad veritat' de & ſup? premiſe? , 
dicend* elect' triat' & jurat” Fol ſuper ſacrm ſuu' qd ag ra N 
anno regni Dnæ Annæ nunc Rnæ Magn' Britanniæ, &c. octavo multi- 
tudo gentiu' & magnus concurius populi ad numeru' quipgent' perſon? 
modo guerrino armat' & arraiat' videlt gladiis baculis & tultibus & aliis 
armis tam offenſivis qm defenſivis apud paroch' Sci Clement” Dacor* in 
com' Midd' illicite & proditorie aſſemblat' & congregab fuit ſub colore & 
prætextu diruend' & fpoliand” domos vocat* Meeting- Hiuſes, pro aſſembla- 
cone proteſtan* ſubditor” Dnæ Rnæ diſſentien' ab Ecelia Anglican' pro 
divin' cultu allocat' & approbat' ſedm direccon' cujuſdm Act in Pars 
mento Dni Willi & Dnæ Mariæ nup' Regis & Reginæ Angl', &c. anno 


rni ſui primo fact? intitlat” Au A? for exempting their Majeſties Proteſtant 


Subjeets diſſinting from the Church of England from the Penalties of certain 
Laws; & cum intencon' ad eaſdm domos diruend” & ſpoiiand? qdq; diverſe 
humoi domus in vico vocat' Fetter-Lane, & in quodm loco vocat” 1 
Inn-Fields, & aliis locis in com* Midd' per populu' fic ut prefert* aſſem- 
blat* & congregat” ſpoliat* fuer' & ſubſellia Angce Seats, & roiira Angce 
Pulpits, & al' material” eiſdum domibus ſpectan? dirut & in apertis — 
infra com” præd' combuit' & cum igne conſumpt' fuer” populo ill' adtunc 
magnope exultante vociferante & acclamante Et jur* præd' ulcerius dicunt 
ſup' ſaerm ſuum qd magna pars cardm per ſonar' ad numeru' trecent' per 

ſon' de concurſu popul illꝰ qui fic ut præfertꝰ prædeam domu' in præd' = 


vocat' Lincoln's -Inn- Fields ſpoliaſſent & material? inde combuſſiſſent & cum 


igne conſumpſiſſent per quendm Daniel' Dammaree duct' abinde erga 
quendam vicu' vocat” Drury- Lane, in com' pred? progreſſi fuer” OY 

tantes & clamantes qd ipi oes humoi domos proteſt:n' dieatien' 
ab Ecclia Anglican” pro aſſemblacon' in eiſdm pro divino cultu fic ut wra- 
fert' allocat' & approbat' diruerent & proſternerent qdq; in pro A: peg 
ſua pred” int' eos adtunc agitat' fuit qm domu' humoi domor' — 
diruerent & ſpoliarent aliquibus eor' adtune ſociis ſuis proponen' proſtra- 


con' & ſpoliacon' cujuſdm humoi domus in vico vocat” Mid. Street in com“ 


pred” fituat' exiſtenꝰ aliis vero eor? proſtracon'ꝰ & ſpoliacon' altius humoi 
domus ſituat' in vico præd' vocat” Drury-Lane, pro eo qd præd' domus 
ſituat? in vico præd' vocat' Mild. ſi eet, pervilis & nullius valor? fuit & do- 
mus ill' ſituat' in vico præd' vocat” Drury-Lane, maxime eſtimabilior ſu- 
per quo inter eos agreat” fuit qd ipi deam domu' ſituat' in vico præd' vo- 
cat” Drury-Lane, proxime diruerent & ſpoliarent & ſuperinde ad vicu' il} 
ſub ductu præfat' Danielis Dammaree (eodm Daniele populu' ill' ad 
eundm inſequendum adtunc maxime animante & incitante) progreſſi fuer? 
exultantes & clamantes Haza, H'/gh-Church and Sacheverel | & decla- 
rantes qd ipi oes domos proteſtan” diſſentienꝰ ab Ecclia Anglican? pro di- 
vino cultu fic ut præſert' allocat? diruerent & præd' domuꝰ in vico pred? 


vocat' Drury-Lane, adtunc freger” & ſpoliaver” & ſubſellia roſtrum & al”. 


material” ad inde ſpectan' in publico vico ibm adtunc protuſer ad combu- 
rend' & cum igne poſtea in codm publico vico ac eodm modo quo cetera 
conſumpſ.r? Et jur' præd' ultius dicunt ſup' ſacrm ſuv” qd dum perſonas 
pred” ſic ut præſert' aſlemblat* & congregat' material* domus ill in vico 
pred? vocat' Drury-Lane, comburebant idin Georgius Purchaſe in indica- 
ment” predict' menconat” ibm advenit & popul ill' cum gladio ſuo extract' 
adtunc defendebat & ad mat-rial* domus ill comburend' eos maxime ani- 
mabat ſed idm Georgius Purchaſe ante tempus ill' cu” popul” præd' non 
fuit præſens & adtunc multu' potus fuit Et jur' piæd' ultins dicunt ſup” 
ſacrm ſuu' præd' qd ſatellitibus Dne Rnæ per mandatu' ejuidm Dnas 
Rnæ concurſu' populi præd' diſſipare & inſurreccon' ill' ſupprimere in vicꝰ 
præd' vocat' Drury- Lane, :dtunc & ibm advenientibus idm Gcoręius 
Purchaſe popul“ ill“ fic ut præfertꝰ matcrial' domus præd' ibm comburent? 
ſatellit' i1Þ' repugnare, adtuac & ibin incitabat & in & ſup? capitan' ſa- 
tellitiu' pred” cum gladiv tuo extract” inſult” recit & ſepal'ꝰ equos ſatellitiuꝰ 
ill cum gladio ſuo præd' percuſſit & per quendm adtunc & ibm præ ſenꝰ 
admonitus exiſtens qd quicunqʒ ſatellit' Dna Rnæ repugnat perſon” etiam 
ipius Done Rnæ repuznat adtunc & ibm teſpondendo dixit, Are you an 
Enemy to Sache erel? Qdq; præd' Georgius Purchaſe anteivit Angce ad- 
vanced before populu* præd' eundm Georgiu' inſequen' contra latellit' 
præd' duxit voc iferans & clamans his verbis ſequen' videlt I am for High- 
Church and Sacheverel ; come en, Bos, I will liſe my Life in the Canſe, and 
will fight the biſi of em. Et jur' ptæd' ultius dicunt ſup” facrm ſuu pred” 
qd generalis exclamaco populi ptæd' ad oia ſeparal' loca præ i' dum ſepa- 
ral' domos pred” fic ut pretert? ſpoliaver' & material' inde combuſſer' uni- 
verſalit' fuit High- Church and Sacheverel ; ſed utru” ſup? tota matia pred? 
per jur* præd' in form” pred” compert” videbit” juſticꝰ & cuiꝰ hic qd præ- 
dict Georgius Purchaſe culpabilis ſit de alt' prodicon” pred” in indicament' 
ræd' ipificat” modo & form” prout per indicament' i]]' ſuppoit” necne jur' 
præd' penitus ignorant' & inde petunt adviſament' juſtic' & cur! hic Et fi ſuper 
tot 
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tota matia præd- per jur' pred* in form* pred. compert' videbit' juſtie zt 


' faid 


in the aforeſaid ninth Year of the Reign of our ſaid Lady Anne, 


Sir William 


2 1 1 f 
WM 
vs ELM WH 6 £1 3 ik 


os Oe 


cur? hic qd prædꝰ Georgius Purchaſe «ſt culpabilis de alt” prodicon” pred“ 
in indicament” praed” ſpificat' modo & form” prout per indicament” ill” ſup- 
poit' 


eſt culpabilis de alt” prodicon” pred? in indicatnent* pred” ſpificat modo 


Tune ii 1 ſuper ſacrm ſuu' qd præd' Georgius Purchaſe 


& form” prout per indicament” pred” verſus eu ſuppoitꝰ qdqz ipe tempote 


alt” prodicon' præd' nul?” huit ' ſeu catalla terr' five tenta ad notic* 
Jur* præd' ſed fi ſuper tota materia pred” per jur* praed” in form” pred” 
compert” videbit' juſtic* & cur” hie qd prad' Georgius Purchaſe non eſt 
culpabilis de alt? prodicon' pred? in indicament” pred” ſpificat modo & 
form” prout per bY nag ill“ verſus eu? ſuppoit” Tunc iidm jur' dicunt 
fuper ſacrm fuu* qd præd' Georgius Purchaſe non eſt culpabilis de alt' 


pfrodiconꝰ præd' in indicament” pfædꝰ ſpiſicat modo & form? prout ipe idm 


Georgius pro ſe plitando allegavit nec ſe occone pred? unqm retraxit Et 

uia prefat* juſtic” & cur hic de judicio ſuo de & ſup” preemils” prad” red- 
dend nonduꝰ adviſat” Dies inde dat” eſt præfat' Georgio Purchaſe uſq; 
prox” gaolꝰ delibaconꝰ de Newgate præd' pro com? Midd” præd' tenendꝰ in 
gaola præd' ſub cuſtod” vic? com'-prad? interim falvo cuſtodiend* &c..de 
judicio ſuo de & ſup' præmiſsꝰ præd' audiend” Eo qd præfat' juſtic' & 
cur* hie inde nondu' &c. £2] | 


ANAIDDLESEX, to wit, Be it remembered, That at the Seffions 
of our Sovereign Lady the Queen,' of Oyer and Terminer, holden 


. for the County of 565 at Wiftminfter, in the County aforeſaid, up- 


on Tueſday the eleventh Day of April, in the ninth Year of the' Reign of 
our ſaid Sovereign Lady „ fra Anne, Cc. before, &c. it is preſented, 
That George Purchaſe, late of the Pariſh of St. Clement Danes, in the Coun- 
ty of Middleſex, Labourer,. not having the Fear of God in his Heart, nor 
weighing the Duty of his Allegiance, but being moved and feduced by 
the Infiigarion of the Devil, entirely withdrawing the cordial Love, and 
the true, due, and natural Obedience, which true and faithful Subjects 
of our moſt ſerene and illuſtrious Princeſs, our Sovereign Lady Anne, by 
the Grace of God, of Great-Britain, France, and Ireland, Queen, De- 
fender of the Faith, &c. ought, and of Right are bound to bear towards 
her our ſaid Sovereign Lady the Queen, and 2 and with all his 
Strength intending to diſturb the Peace and common 1 ranquillity of this 
Kingdom, the firſt Day of March, in the eighth. Year of the Reign of our 
ady the Queen, in the Pariſh of St. Clement Danes aforeſaid, in the 
County aforeſaid, did traitorouſly compaſs, imagine, and intend to levy 
and raiſe War, Rebellion, and Inſurrection, againſt our ſaid Lady the 
Queen, within this Kingdom of Great-Britain ; and to complete and effect 
his treaſonable Imaginations and Intentions, he the ſaid George Purchaſe, 
on the ſaid firſt Day of March, in the eighth Year aforeſaid, with Force 
and Arms, &c. in the ſaid Pariſh of St. Clement Danes, in the County afore- 
ſaid, againſt our ſaid Lady the Queen, his true and undoubted Sovereign, 
with-a Multitude of People, to the ſaid Jurors unknown, to the Number 


of Five Hundred Perſons, armed and arrayed in a warlike Manner, to 
wit, with Swords, Staffs, and Clubs, and other Weapons, as well of- 
' fenſive as defenſive, unlawfully and traitorouſly then and there aſſembled, 
and gathered together, did traitorouſly ordain, prepare, and levy open 


War againſt our ſaid Lady the Queen, againſt the Duty of his Alle- 
iarice, againſt the Peace of our Iſaid Lady the Queen that now is, her 
Grave and Dignity, and againſt the Form of the Statute in that Caſe 


made and provided, 


W herefore the Sheriff of the County aforeſaid was commanded, that he 
ſhould not omit, &c. but that he ſhould take the aforeſaid George Pur- 
chaſe, if, &c. to anſwer, &c, which ſaid Indictment, the ſaid Juſtices of 
our ſaid Lady the Queen, appointed by the Letters Patent of our ſaid 
Lady the Queen, under her Great Seal as aforeſaid, afterwards, to wit, at 
the Gaol-Delivery of our Lady the Queen, of Newgate, holden for the 
County of Midaleſex aforeſaid, at Fuftice- Hall in the Old-Bailey, in the 
Suburbs of the City of London, on Manday the ſeventeenth Day of April, 
ueen 
of Great Britain, &c. before Sir Samuel Garrard, Baronet, Lord Mayor 
of the City of London, Sir Thomas Parker, Knight, Lord Chief Juſtice of 
our Lady the Queen, aſſigned to hold Pleas before the Queen herſelf, Sir 
Edward Ward, Knight, | gs” Chief Baron of the Exchequer of our ſaid 
Lady the Queen, Robert Tracy, Eſquire, one of the Juſtices of the Bench 
of our ſaid Lady the Queen, Sir Thomas Bury, Knight, one of the Barons 
of the Exchequer of our faid Lady the Queen, Sir Richard Levett, K night, 

Withers, Knight, Alleria of the City of London, Richard 
Richardſon, Eſquire, one of the Serjeants at Law, and others their Com- 
panions, Juſtices of our ſaid Lady the Queen, aſſigned to deliver the Gaol 
of our ſaid Lady the Queen, of Newgate, of the Priſoners being in the 
ſame, did deliver here with their own proper Hands, in the Court of Re- 
cord, in Form of Law, to be determined, &c. and thereupon, at the ſaid 
Delivery of the Gaol of our ſaid Lady the Queen, of Newgate, holden for 
the ſaid County, at 7u/tice-Hall aforeſaid, the ſaid Monde the ſeventeenth 
Day of April, in the ninth Year aforefaid, before the ſaid Juſtices of our 
ſaid Lady the _— laſt named, and others their Companions aforeſaid, 


the ſaid George Purchaſe came under the Cuſtody of Sir Richard Hoare, | 


Knight, and Sir Thomas Dunch, Knight, Sheriff of the County aforeſaid, 
(to whoſe Cuſtody, for the Cauſe aforefaid, he was before committed to 
the ſaid Gaol of Newgate) being brought to the Bar here in his own pro- 
per Perſon, who is committed to the aforeſaid Sheriff, &c. and imme- 
diately being aſked concerning the High-Treaſon aforeſaid, in the ſaid In- 
dictment above ſpecified, charged upon him as above, in what Manner he 
would acquit himſelf thereof, the ſaid George Purchaſe ſaith, that he is not 
guilty thereof, and of the Good and Bad thereof putteth himſelf upon his 

ountry : Therefore let a Jury immediately come before the ſaid Juſtices 
of our ſaid Lady the Queen laſt mentioned, and others their Companions 
here, Cc. by whom, Oc. and who, c. to take Cognizance, &c. and the 
Jurors of that Jury by the ſaid Sheriff for this Purpoſe impannelled, that 
is to ſay, Thomas Sutton, Fohn Furneſs, John Parſons, Jeſaph Parſons, Mil- 
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lowing Words, that is to ſay, I am for 
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58. The Thial of George Purchaſe, 0 Ann, (288)| 


lem Hargrave, John Meard, Edward Bofwell, Robert Breakhſpear, Richard 
Keathnife, Richard Huzzard, Francis Higgins, and Humphry Newman, bes 
ing called, appeared, who being choſen, tried, and ſworn to ſpeak the 
Truth of and upon the Premiſſes aforeſaid; upon their Oaths do fay : 
That upon the firſt Day of March, in the eighth Year of the Reign of 
our Lady Anne, Queen of Great-Britain, &c. that now is, a Multitude 
of Men, and a great Concourſe of People, to the Number of Five Hun. 
dred Petſoiis, armed and arrayed in a watlike Manner, to wit, with 
Swords, Staffs, Clubs, and other Arms, as well off. nſive as defenſi 
did unlawfully and traitorouſly aſſemble and meet we e in the Parifh 
of St. Clement Danes, fn the County of Middleſex, under Colour and Pre: 
tence of pulling down and rifling the Houſes called Meeting-Houſes, 4. 


| lowed and approved for the * the Proteſtant Subjects of out 


Lady the oa diſſenting from the Church of England, to perform di- 
vine Worſhip, according to the Direction of an Act made in the Parliz- 
ment of our Yoo and Lady William ard Mary, late K ing and Queen of 
England, &c. in the firſt Year of their Reign, intituled, An A# for ir. 
empting their Majęſties Proteflant Subjects dentin fag the Church © Eng. 
land from the Penalties of certain Laws, and with Intent to pull down and 
rifle the ſame Houſes ; and that ſeveral ſuch Houſes in a Street called Fu. 
ter-Lane, and in a certain Place called Lincoln'5- Inn- Fields, and in other 
Places in the County of Midaliſex, were rifled by the People fo as afore. 
ſaid aſſembled and gathered together; and that the Seats and Pulpits, and 
other Materials be onging to the ſaid Houſes, were pulled down, and 

Fire, in open Places within the ſaid County, 
the People there preſent greatly rejoicing, ſhouting, and hallooing : And 
the ſaid Jurors, upon their Oaths, do further ſay, that a great Part of the 
ſaid Perſons, to the Number of Three Hundred Perſons of that Con- 
courſe of People, who, as aforefaid, had rifled the ſaid Houfe, in the 
Place aforeſaid call'd Lincoln i- Iun-Hiela, and had burnt and deftroyed 
with Fire the Materials therein, being led from thence by one Dani 
Dammaree, proceeded towards a certain Street, in the P aforeſaid, 
called Prury- Lane, hallooing and crying out, that they would pull down 
and level with the Ground all the ſaid Houſes allowed and approved 28 
aforeſaid for the aſſembling of the Proteſtants difſenting from the Church 
of Englund, for divine Worſhip; and that in their March aforeſaid, it 
was then debated among them, which Houſe of the ſaid Houſes they ſhould 
next pull down and rifle, ſome of them, at that Time, propofing to their 
Fellows the pulling down, and rifling a certain Houſe of that kind, ſitu- 
ate and being in a Street, call'd Vild- Street, in the County aforeſaid; 
but others advifing the pulling down and rifling another Houſe of that 
kind, fituate in the Street aforeſaid, called Drury-Lane, for this Reaſon, 
that the ſaid Houſe, ſituate in the Street aforeſaid, called Mild. $*re, 
was mean, and of no Value, and that Houſe fituate in the Street afore. 
ſaid, called Drury- Lane, was very conſiderable ; whereupon, it was 
agreed between them, that they would next pull down and rifle the ſaid 
Houle, ſituate in the Street aforeſaid, called Drury-Lane ; and thereupon 


| of went to the ſaid Street, being led by the ſaid Daniel Dammaree, (the 


ſaid Daniel Dammaree at that Time greatly exciting and encouraging the 
People to follow him) ſhouting, and crying, Huzza! High-Church| and 
Sacheverel ! and declaring that they would pull down all the Houſes al- 
lowed, as aforeſaid, to the Proteſtants diſſenting from the Church of Ex- 
land, for religious Worſhip ; and did then break and rifle the ſaid Houſe, 
in the Street aforeſaid, call'd Drury-Lane, and did then bring out the 
Seats, Pulpit, and other Materials thereto belonging, into the publick 
Street, there to be burnt, and afterwards did conſume them with Fire in 
the ſame publick Street, and in the ſame Manner as the reft were con- 
ſumed. And the Jurors aforeſaid, upon their Oaths, further ſay, That 
whilſt the ſaid Perſons, aſſembled and gathered together as aforeſaid, did 
burn the Mategiflſs of that Houſe in the Street aforeſaid, called Drury- 
Lane, the ſaid *George Purchaſe, in the Indictment aforeſaid mentioned, 
came there, ad with his Sword drawn did then defend the ſaid People, 
and did greatly encourage them to burn the Materials of the ſaid Houſe; 
but the faig George Purche 2, before that Time, was not preſent with the 
ſaid People, and at that Time was much in Drink: And the faid Jurors, 
upon their Oaths aforeſaid, further ſay, That the Guards of our Soye- 
reign Lady the Queen, then and there coming by the Command of our 
ſaid Lady the Queen, to diſperſe the Concourſe of People aforeſaid, and 
to ſuppreſs that Inſurrection in the ſaid Street called Drury-Lane, the faid 
George Purchaſe did then and there incite the People, then, as aforeſaid, 
burning the Materials of the ſaid Houfe, to reſiſt the ſaid Guards, and 
did make an Aſſault in and upon the Captain of the ſaid Guards, with 
his Sword drawn, and with his ſaid Sword did ſtrike ſeveral Horſes of the 
ſaid Guards, and being admoniſhed by one then and there preſent, that 
whoever reſiſteth the Guards of our Lady the Queen, reſiſteth alſo the 
Perſon of our ſaid Lady the Queen; he then and there, by way of Au- 
ſwer, ſaid, Are you an 15 to Sacheverel? And that the ſaid George Pur. 
chaſe advanced before the ſaid People following, he the ſaid George led 
them againſt the Guards aforeſaid, hallooing, and crying out in the fol- 
igh-Church and Sachevere|; 
Come on, Boys ; I will loſe my Life in the Cauſe, and will fight the be of then: 
And the Jurors aforeſaid, upon their ſaid Oaths, do further ſay, That 
the general Cry of the People aforeſaid, at all the ſeveral Places aforeſaid, 
whilft they rifled the faid ſeveral Houſes, as is before ſet forth, and burat 
the Materials of the ſame, was univerſally, High-Church and Sache. 
verel. | h 

But whether, upon the whole Matter aforeſaid, found by the ſaid Ju 
rors in Form aforeſaid, it ſhall appear to the Juſtices, and the Coun 
here, that the aforeſaid George Purchaſe be guilty of the High-Trealw 
aforeſaid, in the ſaid Indictment ſpecified, in Manner and Form as . 


the ſaid Indictment is ſuppoſed, or not, the Jurors aforeſaid are entire! 


ignorant, and therefore deſire the Advice of the Juſtices, and of tht 


| Court here; and if, upon the whole Matter aforeſaid, found by tis 


ſaid Jurors, in Form aforeſaid, 


it ſhall appear to the Juſtices, and * 
I | | 


nr o WR 
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e that the laid George Purchaſe is Guilty of the High-Trea- | 
Cay „45 the ſaid Indictment ſpecified, in Manner and Form as by 


ourt her 
— Foy a ri is ſuppoſed, then the ſaid Jurors, upon their Oaths, 
toy, That the ſaid Georg? Purchaſe is Guilty of the High-Treafon afore- 


aid, in 


the ſaid Indictment ſpecified, in Manner and Form as by the faid | 


ainſt him is ſuppoſed ; and that he, at the Lime of the 
High-Treafon aforeſaid, had no Goods or Chattels, Lands or Tenements, 
. Knowledge of the Jurors aforeſaid ; but if, upon the whole Mat- 
= *forefaid, found by the (aid Jurors in Form aforeſaid, it {hall appear 
the Juſtices, and to the Court here, that the ſaid George Purchaſe is 
I guilty of the High- Treaſon aforeſaid, in the Indictment aforeſaid 
in 
4 + then the ſaid Jurors do ſay, upon their Oaths aforeſaid, that 
de the faid George Purchaſe is not guilty of the High-'Treafon aforeſaid, 
in the Indictment aforeſaid ſpecified, in Manner and Form as he the ſaid 
George Purchaſe, for himſelf, by pleading, hath alledged ; nor did he ever 


Indictment ag 


this Court are not yet adviſed of giving their Judgments of and upon' 
an Pente, therefore a Day is given to the ſaid George Purchaſe, to the 
next Gaol-Delivery of Newgate aforeſaid, for the County of Middleſex 
aforeſaid, to be detained in the Gaol aforeſaid, under the Cuſtody of the 
Sheriff 


20d this Court are not yet, Cc. 


* 


The allowing is the Argument of the Chief Juſtice, written with great 
F Clearneſs of Style, and Strength of Reaſin. 


A Houſes, it is the unanimous Opinion of all the Judges, 
were guilty of High-Treaſon; and the Species of that 
tevying War againſt the Queen. 
f or, when a Multitude is aſſembled, and Force uſed, not for any pri- 
vate End or Revenge, but upon a Pretence which is publick and general, 
it has in all Ages been adjudged a levying War againſt the Crown, and 
High-Treaſon. | 
everal Caſes have been at ſeveral Times, 
Queen Elizabeth, King Charles I. and King Charles II. under the Conſi- 
deration of the Judges; and particularly fo, if a Multitude aſſembled 
with an Intent, 
And actually with Force attempt, 
To remove evil Councillors, 
Surprize a Privy- Councillor, 
Lay violent Hands on a Magiſtrate, 
Expulſe Strangers, 
Alter Laws, 
Make Reformation, 
Set Price on Victuals, 
Inhance Salaries or Wa 
Pull down Incloſures, 


That they 
Treaſon is, the 


ges, 


If the Deſign be general; 


to redreſs a private In- 
and not only x, 


jury. 


my a private Revenge 


Break Priſons generally, 
Pull down Bawdy-Houſes. 


And in all theſe Caſes the Perſons concerned therein, though they had 
no ill Intention againſt the Perſon of the King or Queen, have been held 
guilty of levying War againſt the King or Queen: For theſe Inſurrec- 
tions are of a publick Nature, and Invaſions of the Royal Authority. And 
this Inſurrection, with Intent to pull down . tolerated by 
Law, is of a more publick Nature and Concern than many of thoſe, and 
a higher Violation of the Publick Peace; and therefore is, in the Eye of 
the = Rebellion, and levying War againſt Her Majeſty. 

As to the particular Caſe of Ro the Priſoner at the Bar, three of 
the Judges, my Lord Chief-Juſtice Trevor, my Brother Powell, and Bro- 
ther Price, are of Opinion, That as this Verdict is found, he is not guilty 
of High- Treaſon. 

But all the reſt of the Judges are of Opinion, That upon this Verdict 
he is guilty of High-Treaſon. 

For this Inſurrection, with an Intent to pull down the Meeting -Houſes, 
being High-Treaſon, that is, being a Rebellion, and in the Eye of the 
Law alevying War againſt her Majeſty ; 


— ———— 


— 


>" N 


Manner and Form as by the ſaid Indictment againſt him 1s | 


aforeſaid, in the mean Time, ſafely to be kept, &c, to hear their | 
udgment of and upon the Premiſſes aforeſaid, becauſe the ſaid Juſtices | 


* 


in the Reigns of Henry VIII. 


. 
2 


Edward Arnold, & c. (290) 
It appears, that the Deſign of this Rebellion was to pull down and rife 
Meeting-Houſes; that the Manner of executing that * was by pul- 
ling down the Pulpits, Pews, and other Materials of the Mecting-Houſes, 
and burning them with great Triumph in publick Places; and when they 
had burnt the Materials of one, then to go on to another. | 
It appears, that when Purchaſe came to the Perſons 'engaged in this De- 
ſign, they were till continued aſſembled upon the ſame Deſign; and 4 
though the pulling down of the Meeting-Houſe in Drury- Lane were over, 
it only had the Preference of that in Vild-Street, their whole Work of 
pulling down Meeting- Houſes was not over, the whole Deſign of this Re- 
bellion was not yet accompliſhed, but they were proceeding in the Me- 
thod in which they had begun, and were burning the Materials of this 
Meeting-Houſe in Drury-Lene, and when that was done, they would be 


at Liberty to go on to another, and fo on till all ſhould be finiſhed, and 


all the Meeting-Houſes deſtroyed : So that their Rebellion was then con- 


tinuing. 
withdraw himſelf for the Occaſion aforeſaid: And becauſe the ſaid Juſtices 


Purchaſe comes up to them, joins them that were thus engaged in an 
Act of Rebellion; not only encourages them to burn the Pews and Pul- 
pit, but draws his Sword in Defence of theſe Rebels, then, in the Eye of 
the Law, in War againſt their Queen : And when the Guards came, by 
Her Majeſty's ſpecial Command, to diſperſe them, that is, to ſtop this Re- 
bellion, and put an End to this War, he actually engages the Guards, 
makes a Paſs at the Captain of the Guards, and pokes at other of their 
Horſes ; and fo did all in his Power to keep this Rebellion on foot, in Op- 
poſition to Her Majeſty's Forces: And when a Perſon joins himſelf to thoſe 
engaged in Rebellion, and fights in Defence of them, while they are in 
the Act of Rebellion, this, we think, involves him in the Guilt of this Re- 
bellion; and, by thus doing, he is one of thoſe that wages War againſt 


| the Queen, 
S to Dammaree and others, who pulled down or rifled Meeting- |} 


It is not indeed found in expreſs Words by the Verdict, that he aided 
and aſſiſted theſe Rebels, but *tis found in elect; for 'tis found that he 
defended them with his drawn Sword, and he fought againſt the Guards 
that were ſent to diſperſe them: Nay, here is more found than Aid and 
Aſſiſtance implies; for a Man is properly ſaid to be aiding and aſſiſting 
thoſe that make War, if he ſupply them with Arms or Proviſions, or other- 
wiſe contributes to their Afliſtance, though himſelf is at a Diſtance; but 
here, with Sword in Hand, he is found actually to attack the Guards, and 
ſo himſelf joins in making War, and is more properly an Actor, than an 
Aider or Aſſiſter. 

It is not found in the Verdict, that he knew of the Intent to pull down 
Meeting- Houſes, and we take it not to be neceſſary, | 


, 1. Here is Matter found, that carries a violent Preſumption that he did 
now it. 

The Notoriety of the pulling down the Meeting-Houſes in fo publick 
a Manner; his joining to ſuch a tumultuous Aﬀembly ; his encouraging 
them to burn the Materials ; his Eagerneſs in defending this Aſſembly; 
his uſing the Word, which appeared to be the Watch- Word at all the {e- 
veral Meeting- Houſes, High- Church and Sacheverel, declaring himſelf to 
be for High-Church and Sacheverel, which, if it had no other Meaning, 
was yet the Cant Word of theſe Rebels; his taking upon him fo far the 
Knowledge of the Cauſe, that he declared he would loſe his Life for it ; 
and uſing that as an Inducement, when he called on the People that were 
engaged in the Cauſe of pulling down Meeting-Houſes, to follow him 
againſt the Guards, ſeem very ſtrongly to import his Knowledge. 

2. We are of Opinion, That if a Man knowingly join with others in 
breaking the Peace, and actually fights the Guards in their Defence; if 
in that Breach of the Peace they were Rebels, he is ſo too, whether he 
| knew them to be ſo or not. 


In Rebellions it is frequent that few are let into the real Deſign, but 


| yet all that join in it are guilty of the Rebellion. 


It is not for a Man to fight for Perſons actually in Rebellion, and ſay, 
He meant indeed to break the Peace, but did not deſign High-'I reaſon ; 
he ſhould have thought of that before he joined thoſe he ſaw engaged in 
an unlawful Act; if he will knowingly break and contemn the L 
muſt be content to ſuffer the ſame Puniſhment with thoſe he had 
in breaking them, 

And this is no new Point ; this was the Opinion of all the Judges of 
England, in the Caſe of the Earl of Eſſex, and Earl of Southampton, in 
Queen Elizabetb's Time; the Earl of Eſex having a Deſign to remove 
ſome of the Councillors from about the Queen, and marching with ſe- 
veral armed Men for that Purpoſe: All the Judges held, That all that 
went with him out of his Houſe, and fo adhered to the Earl of Her, who 
was guilty of High- Treaſon, were themſelves guilty of High-Treaſon toog 


aws, he 
Joined 


though they knew not his Intent. 
Purchaſe received her Majeſty's moſt gracious Pardon, 


* 


Court of Common-Pleas, 10 Geo. I. 


Rex verſus Arnold. 
Edward Arnold brought to the Bar, 


drrry n. UR pro Domino Rege ſup' Sacrum ſuum preſentant quod 
| Edwardus Arnold nup* de Paroch' Sci Nicholai Guild- 

: ford aliis Guldeford in Com' Surr' predict” poſt primum 

diem Junii Anno Dom? Millimo ſeptingenteſimo viceſimo tertio ſcilt vi- 
ceſimo octavo die Auguſti anno Regni Domini nri Georgii Dei Gratia 
Magne Britannie Franc” & Hibernie Regis fidei Defenſoris, &c. decimo vi 
& armis, &c. apud Paroch' Sci Nicholai Guildford aliis Guldeford pre- 


dic” . 5 2 7 3 , ; 721 7 
hs VII Surr' pred' in & ſup prehonorabil Thomam Dominum 
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LIX. The Trial of ED wax D ArNnoLD, for Felony (in maliciouſly and wilfully ſbooting at, and wounding, 
the Right Honourable the Lord Oxs Low), at the Aſſizes held at Kingſton upon Thames, in Surrey, 


* 
March, 20, 1723-4, before the Honourable Robert Tracy, Eſg. one of his Majeſty's Juſtices of the 


Onſlow Baron' Onflow de Onſlow in Com' Salop & de Clandon in Com? 
Surrey in pace Dei & dicti Domini Regis adtunc & ibidem exiſten' illice 
felonice voluntarie malitiole & ex malicia ſua precogitat' inſult' fecit 
et adtunc & ibidem Idem Edrus Arnold quoddam J'ormentum Angce Gun 
valent quinq' ſolid? cum pulvere Bombardino Angce Gunp:wder & plumbeis 
Globulis Angce Leaden Shot, adtunc & ibm' onerat' quod quidm' Formen- 
tum ipſe idm' Edrus in inanibus ſuis adtunc & ibm” habuit & tenuit in contra 
ad & verſus prefat* prehonorabil* Thomam Dominum Onſlow (codem pre- 
honorabil* Thoma Domino Onſlow in alta Regia via apud Paroch' Sci 
Nicholai Guildford als Guldeford predict' in Com” Surr' predict” adtunc ex- 
iſten”) adtunc & ibm' illice felonice volantarie malitioſe & ex malitia ſua pre- 
cogitat' diſploſit et exoneravit Angce did ſhoot, pinde adtunc & ibm' dans 
| eidm' Thome Domino Onſlow in & ſup' ſiniſtrum humerum ipſius 
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(291) - 80% Lie Trial of Edward Arnold, ec Bengt 1 (2920 


Thome Domini Onſlow unum grave vulnus latitudinis Sex Pollicum & ; We think as to the Subject - Matter of the Petition, your Lordſhip cant 


— 


profunditat Duorum Pollicum contra pacem dicti Domini Regis nunc | grant it, from the Inconveniencies that may attend it. 5 
Coron'% Dignitat' ſuas, & c. nec non contra formam Statut in humoi | Mr. Hungerford, 1 | | 
caſu edit“ & provis*.- - | +» 8 I Mr, Serjeant#bitaker, My , we oppoſe his ſpeaking, f 
3 | | | i I Mr. flungerford. I was going N 7 
* Clerk of Arraigns. How ſay ſt thou, Equard Arnold, Art thou Guilty Mr. Juſtice Tracy. It muſt not be. F 
| of the Felony whereof thou ſtandeſt indited, or Not Guilty? [ Mr. Hungerford, My Lord, I know my Duty fo well, that I ſubmit : 
* Priſoner. Not uilty. Ds 8 „ But I ſee your Lordſhi hath more Temper and Lenity. I believe it i \ 
|  Cler. of Arr. Culprit, How wilt thou be tried? : 3 Part of the Court his Brothers are in, if his Solicitot 
1 Priſoner. By God and my Country. IVY | ſtand by him. I know no other uſe to be made of it than to call his i 
Cler. of Arr. God ſend thee a g Deliverance, 4 I Witnelles. _ I | | | El 
| Cher. of Arr. You Edward Arnold, the Priſoner at the Bar, hearken to Mr. Juſtice Tracy I can't do it with any Conſent. What my Brother ? 
what is {aid to you. Thoſe good Men that are now called, and do here | ſays, the Law is clear in. It is my Duty to give him all the Aſſiſtance þ 
appear, are thoſe that are to paſs between our Soverei n Lord the King and | I can; and that I will do. þ 
you, upon your Life and Death; if therefore you will challenge them, or Mr. Hungerford. Let the Names be handed to ſomebody to call the 4 
any of them, you muſt challenge them as they come to the to be | Witneſſes. | | | - 
ſworn, before they are ſworn, _ 4 | | | Mr. Serjeant Cbeſtyro We that are Counſel for the King will do 
KW | {Then the Jury were ſworn.) nothing that is hard. | N 3 0 
Cler. of Arr. Count theſe, | Mr. Serjeant #bitater, No, I never will, while a Man's Life is a t 
Cryer. Are you all ſworn, Gentlemen ? | ſtake, None of us will do any thing that is hard, | 0 
Jury. Ves. 8 | | Mr, Juſtice Tracy. I don't believe you will. , 1 
Cler. of Arr. Make a Proclamation, be nets dA 37 3 | h 
Cryer. O Yes; if any of you can inform my Lord the King's Juſtice, Mr. Ballard. May it pleaſe your Lordſhip, and you Gentlemen of the | 
the King's Attorney, or Solicitor General, of any Treaſon, Murder, Felony, Jury, this is an Indictment at the Suit of the King, againſt Edward t 
or other Miſdemeanor, committed by the Priſoner at the Bar, come forth, and | Arnold; and the Indictment ſets forth, That Edward Arnold, late of the þ 
vou ſhall be heard; for the Priſoner at the Bar now ſtands upon his De» | Pariſh of, &c. 5 835 7 
iverance : And all Perſons bound by Recognizance to proſecute the Pri- | To this Indictment he hath pleaded Not Guilty, if we call our Wits P 
ſoner, come forth and proſecute, or you'll forfeit your Recognizances. neſſes, and prove the Indictment, you will find him Guilty. v 
| Chr. of Arr. Edwarll Arnold, Hold up thy Hand. Gentlemen of the | Mr. Serjeant Cheſbyre. May it ſeaſe our Lordſhip, and you Gentle- þ 
| Jury, look upon the Priſoner, and hearken to his Cauſe; he ſtands in- | men of the Jury, I am, in this Caſe, Counſel for the King. The Pri. e 
dicted, &c. ut ſupra; upon which Indictment he hath been arrai ned, and | ſoner at the Bar, Edward Arnold, ſtands indicted upon an Act of Par. t 
pleaded Not uilty ; your Charge is to enquire whether he be Guilty of | liament of the laſt Seffion of Parliament; and, Gentlemen, it is for ma- \ 
the Felony whereof he ſtands indicted, or not Guilty. licioully and wilfully ſhooting the Lord Onflew, and wounding him, a 1 
ke | | 8 he apprehended, and as will appear from the Evidence, mortally, It h 
Mr. Hengerford. I only beg Leave to, trouble your Lordſhip with One | pleaſed God to preſerve him; but notwithſtanding that, the Fact by him e 
Word in this Buſineſs. Your Lordſhip hath been _ to by Petition, | committed is — without Benefit of Clergy, ; | 1 
and an Affidavit thereto annexed, in reſpect to the an's Circumſtances, And, Gentlemen, though we need nothing to juſtify a Law, made ne- p 
that he may have a Solicitor by him to call his Witneſles only, I pray | ceſſary from Inſtances in your own Neigbourktod, yet, give me leave to i! 
they may be read. 3 © | tell you, it is but reviving the old Law of England; for by that, if 2 d 
Mr. fuſtice Tracy. Read the Petition and Affidavit. . | Perſon did an Act to another, whereby Death might enſue, notwithſtand- p 
Cryer. To the Honourable Robert Tracy, Eſq. &c. The humble Peti- ing the Party did not die in a Year and a Day, it was Felony. We have a 
tion, &c. a : Inſtances of this ſo early as Edward the Second, and Edward the Third; 
Mr. Hungerford. My Lord, all that we defire is, that he may be by him, | but I own, of later Years this hath been diſcontinued, and held an Offence t 
to tell and to aſſiſt him in calling for his Witneſſes. puniſhable at Diſcretion, yet not puniſh'd with Death, till this Act ! * 
- : have mentioned, which is but only the old Law of England revived, 0 
Mr. Serjeant Cheſbyre. My Lord, I am commanded to attend this Ser- And if the Barbarity of People made it neceſſary, it became the Legiſla» tl 
vice, as I have the Honour'to be of the King's Counſel ; and I appre- | ture to make it Felony, without Benefit of Clergy. is 
hend nothing is expected from me of a Conſent to a Thing of this Kind. Gentlemen, the Fact this Perſon hath been guilty of, was committed in 1 
Vour Lordſhip is of Counſel for all the Priſoners, who by Law can have | this Manner. On the twenty-eighth Day of Augiſt laſt, within leſs than v 
none, as this Man can't have any. This is a Deſign to foreſtall the | three Months after paſſing the Act, as if the Fellow had ſtudied, and been 01 
Juſtice this Man is coming under, and to anticipate it. My Lord, if any | fond of being the firſt inſtance of Cruelty that ſhould ſuffer by this AQ, 
thing appears in the Nature of this Man's Defence and his Behaviour, this noble Lord, mentioned in the Indictment, and upon whoſe Life this h 
your Lordſhip will take care that the Officer calls for what Evidence is | Perſon had a deliberate Deſign, had been out with Gentlemen a hunting A 
proper. Nothing hath appeared in this Man's Conduct, as I am in- | a Fox-Chace: Upon his returning down a Lane in the King's Hi hway, fit 
formed: He hath been called to his Trial; he hath pleaded in the com- | as will appear by the Evidence, one Mr. Flutter was on m Lord's Left th 
mon Method as other People do; and the Man, to my Sight, ſeems as | Hand, and Mr. Fawts almoſt on his Right, my Lord in the Middlez Mr. * 
ſenſible as myſelf, or any Perſon in Court: Therefore, when nothing elſe | Flutter then obſerving the Priſoner at the Bar coming up with his Gun 
will do, they muſt have Recourſe to the Method of this Affidavit. hat | cock'd, and the Muzzle towards him, aſked him, What was the mean» 00 
is this Affidavit? An Affidavit of two Brothers, That he now is, and hath | ing of his coming in that manner, with his Muzzle of his Gun, and his ot 
been, &c. which is more to blacken the Proſecution than any thing elſe. | Gun cock'd? The Man makes no Anſwer, goes on a Pace or two, turns hi 
If they thought him ſo, why hath he not been reſtrained, and a Com- | back, and takes Aim, and ſhoots at this noble Lord. The Blaſt being 1 
miſſion of Lunacy taken out? There is no Pretence of that. As this Perſon | ſo near, it ſtruck him off his Horſe, wounded him in a cruel manner: It to 
is charged with ſo hofrid a Fact, I cannot conſent to this. I am ſure | proved (it pleaſed God) not mortal, and that becauſe he could not buy ul 
your Lordſhip will make no new Precedent. And pardon me, my Lord, | ſuch Shot as he deſign'd. My Lord, it muſt naturally ſtrike Horror to it 
if I ſay your Lordſhip is of Counſel for the Priſoner ; and *till it doth ap= | thoſe about him, who had no Apprehenſions of this kin , to find the noble do 
pear that he is lunatic, your Lordſhip will make no new Precedent. Perſon thus ſhot. You will ealily believe, they alighted to his Aſſiſt- as 
Mr. Serjeant //hitaker. My Lord, I am likewiſe of Counſel for the | ance, they got him to the Bank; he cry'd, The Villain hath kill'd me; yo 
King; and I muſt needs ſay, in the little Experience I have had, I never | as well he might: Some of the Company obſerving the Fellow, he went {ay 
ſaw any Thing of this Nature offered. I have been attending often on | on his way thirty or forty Paces : They overtook him, and he reſiſted at 11 
Indictments at the Old-Bailey, and elſewhere, and ſometimes when mad | firſt, but being brought to the noble Lord, whom he had thus wounded, wo 
People came on to Trial, and have been really in that Condition that the | he makes no Excuſe ; he ſeemed to ſtruggle, according to the Account I vel 
Perſons would fancy the Priſoner to be; but ſuch an Attempt as this I | have in my Brief; he ſeem'd to be pale and livid, and to have great Ran- inf 
never knew before. Your Lordſhip and the Court will, when a Man | cour, and aimed, with the Musket, to do that that the Shot had not done; lea 
pleads Not Guilty, do Right, and inquire after this Matter: If there is | but that, you may eaſily imagine, was prevented. 3 
any Pretence for Inſanity, it is his Defence; but that the Counſel for the] Gentlemen, one would wonder how a Thing of this kind could entet ta 
King ſhould give it up, and yield that he is ſo, cannot be expected ; for | into his Head 3 but upon enquiry, this cruel, barbarous Man hath medi- She 
by agreeing to this Petition we do. ; : | tated on this in his Thought for ſome time; and now, after Facts are - 
It is very extraordinary to hear Counſel ſpeaking till they axe aſſign- done, People are apt to make Diſcoveries, and they knew further than = 
ed; but as they have taken that Liberty, 1 don't blame them; every one | they knew before. One would be apt to enquire, What could be the Oc- No. 
is to do the beſt for his Client: But I hope, for precedent Sake, and for | caſion of this? One would think this noble 1 had abuſed and injured look 
Juſtice Sake, there ſhall not the leaſt Countenance be given to this Mat- | this Man to the laſt Degree; ſo far from that, that this noble Lord was P 
ter; I take it we can't conſent to it. By Law the Priſoner cannot have | unknown to the Man; the Man did not know him, but was forced to {eek 
Counſel ; therefore I hope this Petition ſhall be —_ a Opportunities to know this noble Lord, that he might ſeek this Revenge. 
Mr. Serjeant Comyns. I ſhall not trouble your Lordſhip ; it is a Matter It is not properly Revenge, becauſe Revenge is a Return to an Injury, but 
ſo new Va” ſurpriſing, that I need not add to what hath been already ſaid, | here was no Injury done this Man by my Lord; my Lord did not know 
but ſhall ſubmit it to your Lordſhip. him, nor, for aught I know, the Man did not know my Lord. But how 
Mr. Marſh. My Lord, I beg your Lordſhip will indulge me one Word | then came this about? According to the Tenor of his Confeſſion, it aroſe 
in this Matter. The Attempt they make is to have a Lunatick aſſiſted | from the moſt wicked Things, This noble Lord is known to you all, 


in his Trial.“ With Submiflion, I don't know any Aſſiſtance he is capa- | 
ble of: for if really a Lunatick, he is inſenſible, ſo as to receive no 
Aſſiſtance, ſuppoſing he committed the Fact. 

As to calling his Witneſſes to prove this Inſanity, theſe very Brothers, 
if tney ſtand in any Part of the Court, may equally call them, as well as 
if they had any Afiſtance of an Attorney or Solicitor to ſtand by him. I 
would not fling any Imputation on any Perſon; but if the Man hath a 
Deſign to act a mad Part, as the Deſign will appear, if he be really ſen- 
ſible, then he is capable of receiving the Inſtructions of the Agent, if 
he happens to be out, how to behave himſelf mad; ſo that no good, but 


he hath always appeared in the Services of his Country, an Aſſertor of 
the Liberties thereof, always endeavoured to ſupport the preſent Go- 
vernment, in the Houſe of Hanover, and is for the Proteſtant Re- 
ligion, againſt Rebels, and for ſuppreſſing Clubs, and Places of Meet- 
ing for People's wicked Enterprizes; and if that be a Fault, I 
hope it is a Fault moſt of you are guilty of, and will be guilty of; 
that you are for aſſerting the Liberties of your Country and your 
Religion, and for ſupporting the Crown; and if this Man is to be 
believed, the People had inſpired him, brought him to a Pitch of 
Enthuſiaſm, I don't know what to call it, that my Lord was an Ene- 


a very bad Uſe may be made of its As to the Conſent, we can't do it. 1 


my to his Country, and he thought he ſhould do God and his Coun- 
oy 
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good Service, by deſtroying him: Hence it is neceſſary to ſhew what 
Ex >nce we have: to open to you, and tell you what Preparation (it 
out) that this Fellow made; and it is very proper, becauſe that per- 


Ay th 
*. = extenuate the Crime, that he had acted like a Madman; he had 
a fieady and reſolute Deſign, and uſed all proper Means to effect it. 
Gentlemen, though be acted like a wicked Man, void of Reaſon, you 
will have little Reaſon to think he acted like a Madman. 

Every Man that ſo de arts from Reaſon, every wicked Man may be ſaid 
o bes Madman; but I hope that ſhall not fkreen all that ſo act, and free 
and exempt them from Puniſhment. 

My Lord, the Morning this happen 
ich, and had a rs of a Pound of Powder, and a Pound of Shot; 
and the Perſon directed them to No. 2. and gave him that Shot which 
was 2 larger Sort than he uſed to have: And it ſeems he is a Markſman, 
vou Will hear; it was always his Buſineſs to aim at the Head. 
He had the Powder and the Shot; and that Morning he was met by one, 
who hearing him diſcharge his Gun, aſked what he had heen doing, what 
he bad killed, as pou will hear from one of the Witneſſes : Says he, I 
only did it to diſc 1575 my Gun. Gentlemen, this is to ſhew that the 
Purpoſe was ſteady in him, and he would meet with no Diſappointment, 
but that his Purpoſe might take Effect. You know, a Gun that hath 
deen charged ſome Time, and laid by, ſame Wet or i may happen 
to it to prevent its going off; in order to hinder that, he firſt diſcharges, 
dis Gun, and then | ds again, that he might be ſecure of its going off. 
And after he had thus prepared himſelf, the next Thing was to be ap- 
prized which Way my Lord was gone, which Way the Dogs went : He 
was aſked the Reaſon, Are you going a hunting? He falls out into a 
Rage, that my Lord Onſlow was an Enemy to his Country; and if he 
could meet him, he would ſhoot him. Within a few Minutes afterwards 
this Noble Lord with his Company, as I have mentioned, came by. The 
Man being thus prepared, diſcharged his Gun, and executed his wicked 
Deſign. My Lord, this is the Nature of the Thing ; and this coming to 
his Maſter's Ears, he could not but be concerned that thoſe who appeared 
eminent and zealous in his Service ſhould meet with ſuch Treatment: 
Therefore his Majeſty hath given Directions to have his own Servants ap- 
pear in this Proſecution, to ſee that Right be done: And if we make out 
this to be the Fact, there is no Need of Rhetorick or Flouriſh of Words to 
deceive you, nor I believe of any Thing to work up your Paſſions, or to 
erſuade 5 to do Right between the King and the Priſoner; which is 

!] we deſire. | | 
; Mr. Serjeant Mhitater. May it pleaſe your Lordſhip, and you, Gen- 
ttemen of the Jury, I am Counſel in this Caſe for the King; and though 
we have the Honour to ſerve the King, yet we deſire nothing but ac- 


| 


ed he went to the Houſe of one | 


cording to the calm Rules of Juſtice, If the Evidence ſatisfy you, that | 


this Perſon, this Man, is guilty, then we expect you find him ſo; if it 
is not ſufficient, nothing ſaid by us ſhould influence you to do an Injury: 
Therefore whether the Man is guilty, and a Proof of that is the Matter 
which is to be laid before you, we won't uſe any Manner of Perſuaſion 
one Way or other, but plainly lay the Fact before you. 

Gentlemen, this Man is indicted upon an Act of Parliament paſſed the 
laſt Seffions ; and this Act of Parliament every body thinks a neceſſary 
Act; and if fo, it is a juft and good Act; and if it o” op and good, it 1s 
fit it ſhould be put in Execution when it is tranſgreſſed. Gentlemen, I 
thall take up little more of your Time than only to ſtate one or two Facts, 
which we ſhall farther lay before you. | 

When the Wound was given to this Noble Lord, there was ſome Diſ- 
courſe with him about it; and among the reſt one Gentleman, you will 
obſerve, who was in Company, and riding by my Lord Onflow, aſked 
him, How came it to paſs he had not ſhot him? Sir, ſays he, you are an 
innocent Man. This we make uſe of for theſe two Purpoſes : The one 
to ſhew that he had particular Malice againſt my Lord On/law; upon 
what Occafion hath bcen opened by my Brother, and I ſhall not repeat 
it: The other, to ſhew that this was done with great Deliberation, and 
done againſt this Noble Lord. Gentlemen, then further, when it comes 


to be inquired of him afterwards, when he ſcemed to be cool, How came 


you to do this? and, It's Pity he ſhould be guilty of ſuch an Act; he 
lays, Have no Concern for me; I muſt anſwer for it. Gentlemen, theſe 
Things ſhew that he had no Manner of Remorſe, not the leaſt. One 
would have thought, in caſe of Paſſion and Revenge, when People had 
vented their Malice, they would come to repent, and be concerned; but 
inſtead of that, it appears, by his Diſcourle afterwards, he had not the 
leaſt Concern or Remorſe. 

Then as to his Preparation for this Fact, it had all the Deliberation in 
it as could be: He goes to a Shop where he uſed to buy his Powder and 
Shot; but they happen not to provide him with ſo large a Shot as he ex- 

Cted ; he at that Time aſked for the largeſt Shot; the Maſter of the 
Route was not within, but the Miſtreſs was; ſays ſne, Go and fetch 
No. 2, which proved not to be ſo large as he would have had. No. 2 is 
looked out for him, and he buys a Quarter of a Pound of Powder and | 
Pound of this Shot. | 

This Evidence we ſhall give, and add to what hath been opened al- 
ready; and then we ſhall leave it to your Conſciences and your Judgments, 
whether we have not ſufficiently proved the Charge in the Indictment ; 
and if we have, we ſhall appeal to your Judgments, and to your Con- 
tciences, what Verdict to bring in. 

Mr. Serjeant Comyns. My Lord, we ſhall beg 
Ar. Flutter ſworn. 

Mr. Serj. Cheſyre. Sir, will you tell my Lord and the Jury—Give an 
ccount of what paſſed when this Fact was committed, 
Mr, Juſtice Tracy. Bid the Priſoner come up. 
King's Counſel. We deſire he may. : 

( Brought up accordingly nearer to the Court.) 
Mr, Juſtice Tracy. (To the Priſoner.) As all the Witneſſes come, if 
you have any Quettion to aſk, put it to me, and I will aſk your Queſtion 


leave to call our Witneſſes. | 


— 


e e Felony. 


rows alide any of the Pretences whereby to throw a Duſt in your 


and get ſome 8 
| Mz. Marſh. 
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Lord Oiffow was on my right Hand, I was even with him; I ſaw a Man 
coming up towards us; this Man, the Priſoner; and I ſaw he had his 
Gun cocked ; he met us. | | 
Mr. Serj. Cheſbyre. Did you ſay any Thing to bim) | 

Mr. Flutter. When he came to my Horſe's Head, his Countenance 
1 5 pale; then I aſked him, why he carried his Gun in that Man- 
ner? He made no Anſwer, but immediately turned ſhort, and ſhot my Lord. 
Mr. Serj. Cheſbyre. In what Place was it? What is the Name of the 


Place ? 
Mr. Flutter. I don't know the Name of the Lane; it is near Katharine« 


Hill. 


Mr. Serj. Cheſtyre. In what Pariſh is it? 

Mr. Flutter. St. Nicholas's Pariſh. | 

Mr. Serj. Cheſhyre. What was the Effect of his ſhooting ? 
Mr. Flutter. My Lord Onſlow fell off his Horſe on his Face; my Horſe 


. 


' ſtartled at the Gun going oft; but as ſoon as I could turn him, and come 


up, I ſaw the Blood come; and I faid, My Lord, I will go to Guildford, 
urgeons z and accordingly l went, 
What became of the Priſoner ? 
Mr. Flatter. He walked up the ſandy Way; but 
came of him, becauſe I was gone for the Surgeon. 
Mr. Ser. Cheſbyre. Arnold, would you aſk this Witneſs any Queſtions ? 
Mr. Juſtice Yay Put it to me; tell me what Queſtion you would 
have aſked, I will aſk it. | 
Priſoner, I don't know. Aſk him yourſelf, if you have a Mind to it. 
I don't know, I uſed to go that Way every Day. I am ſorry for what 
is done; and I can't think how I came to take that Way. 
Mr. Serj. Cheſtyre. The Devil worked with him, ſtood at his right 


Hand, and directed him. 
| | Mr. Parſons ſworn. | 

Mr. Serj. Mpitater. Mr. Parſons, pray give an Account of what hap- 
"_ m this 28th of Auguſt, as you was returning from Hunting with 
m ord On . 

Mr. Par 2 We met the Priſoner at the Bar, Edward Arnold. 

Mr. Serj. Vhitater. Was you near my Lord ? 

Mr. Serj. Cheſbyre. How did you ride? 

Mr. Parſons. 1 was behind Mr. Flutter. 

Mr. Serj. Cheſiyre. You were pretty near together? 

Mr. Parſons. Yes, very near. 

Mr. Serj. Cheſtyre. What did you obſerve? | 

Mr. Par/jons. We met this Man coming up the Lane. I ſaw him per- 
ſent his Piece; he took Aim, and ſhot my Lord. My Lord fell off from 
his Horſe. | 

Mr. Serj. Cheſeyre. What did you do? 
Mr. Parſons. I went to fee whether my Lord was dead: I ſaw he was 
not dead; and the Priſoner made off. 

Mr. Serj. Cheſbyre. In what Manner did the Priſoner make off? Did he 

walk or run? | | 
Mr. Parfons. He did not run. I rid after him, and rode him againſt the 
Bank: You Villain, ſaid I, you have killed my Lord: you will be 
hanged for it. You won't hang me to day, will you ? ſays he, No, not 
to day; but you will be hanged. 
Mr. Serj. Cheſpyre. How was his Countenance ? 
Mr. Parſons. Very pale and confuſed. 
Mr. Serj. Cheſtyre. Did he ſurrender himſelf to you, or make any Re- 
ſiſtance ? | | 
Mr. Parſons. He told me, he would charge again: No, ſays I, you 
ſhan't : Then I called out to another Man to take him, one Green: When 
he came, I ſaid, This Villain hath ſhot my Lord On/low. 

Mr. Juſtice Tracy. Did the Priſoner Arnold ſay he would charge again? 

Mr. Parſons, He ſaid he would charge again; but he could not, for 
he had no Time. | 

Mr. Serj. Chefbyre. How far was the Priſoner get from the Place where 
he ſhot my Lord ? 

Mr. Parſons. About thirty Yards, 

Mr. Serj. Cheſhyre. What did you do ? 

Mr. Parfons. I brought him back to my Lord, 

5 ary Serj. Cheſhyre. What happened then when you brought him to my 

ord * 

Mr. Parſons. When I brought him in Si 
You Villain, you have killed me. 

Mr. Serj, Chefhyre. What did he ſay ?---Mr, Pa 

Mr. Serj. Chefhyre. Did he feem to ſtruggle ? | 
Mr. Parſons. He did ſeem to ſtruggle, to ſtrive to come at my Lord, as 

thought, 

Mr. Justice Tracy. What did you think? / 

Mr. 2 When he was brought by my Lord, he ſtruggled, and 
ſeemed to ſtrive to come at him. Says I, Mr. Gyeen, take him away, for 
he is coming at my Jord again: I thought ſo. | 

Mr. Juſtice Tracy. Had he his Gun? 

Mr. Parſons, His Gun was taken awa 

Mr. Marſh. You ſay you rid behind 
Diſtance was there between you and them? 

Mr. Parſons. My Lord and Mr. Flutter rode a-breaſt; I was behind, I 
believe, about two or three Yards. 

Mr. Marſh. If J underſtand you right, you fay you ſaw the Priſoner 
aim at my Lord; did you ſee him aim at my Lord Onflow ? 

Mr. Parſons. I ſee him aim at my Lord Onſlow. 
Mr. Serj. Comyns. In what Manner did he ſeem to level? Towards his 
Head, or how ?---Mr, Parſons. I thought it was towards his Head, 

Mr. Serj. Camyns. Where did he ſhoot him? 
Mr, Parſons. In the left Shoulder. 
Mr. Serj. Cheſhyre. Priſoner, will you aſk this Witneſs any Queſtion ? 
Priſoner, I don't know what to ſay to him. 
Mr. John Fawks ſworn. 
Mr. Serj. Cheſtyre. Sir, will you tell my Lord and the Jury, while you 


I can't tell what be⸗ 


ght of my Lord, ſays my Lord, 
rſons, He ſaid nothing. 


Ke. him. 
r. Flutter and my Lord; what 


for you ; I will give you all the Aſſiſtance that lies in my Power. 
Mr, Flutter. As we were coming back from Hunting with my Lord | 
W/lrw, we came into a narrow Lane, a ſandy Lane near Gui/dferd; my | 


was in Company, and attending my Lord On/inv from Hunting, what 
happencd when this tragical Fact was committed, 
Mr, 
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him, as for fear the Villain ſhould turn and ſhoot again. 


. Yards from him. W FF 
Mr. Juſtice Tracy. Then you was after my Lord ?---Mr. Fawkes. Ves. 
Mr. Juſtice Tracy. My Lord muſt be between you and the Priſoner ; | 
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Mr. Fawks. My Lord, returning from Hunting with my Lord 
coming down. this Lane where this - Accident 
Mr. 4+ 
hath not a mind to ſhoot me. Mr, Arnold paſſed by my Lord with a ftern 
Look upon him; I was in the Road; this Mr. Flutter was on the right 
Side of my Lord, and J was in the ſame road with my Lord, behind 
him about four or five Yards. He paſſed my Lord „and 
comes up almoſt over-gainſt me, rather beyond me; I fee him look 
ſternly on my Lord Onflow and oh me; he had his Piece fo as the 
commonly carry them when they ſhoot flying; He comes up wit 
his Piece and ſhoots my Lord Onſlow in his Shoulder: My Lord dropped 
by Degrees upon the Ground. ot off my Horſe, and turn'd my Lord's 
Foam from the Ground, fer fear it ſhould be ſcratched with the Duſt, 
which was like Pounce or fine Sand : $01 turned him as ſoon as I could, 
and drew him to the Bank : I laid down, and my Lord Jaid down upon 
me upon my Soulder. I ſaid, Take care 
lain; he bath killed my Lord: I cried out to ſeize him, as well to ſecure 


Mr. Juſtice Tracy, You *> you {aw him coming down the Lane ? 
Mr. Fawks. Yes, my Lord. e 8 
Mr. Juſt. Tracy. You ſay you followed my Lord On/low in the ſame Track ? 
Mr. Fatols. Yes, my Lord, I did. - 
Mr. Juſt. Tracy. How far was you from my Lord? 
Mr. Fawks. I believe I might be in the ſame Track, about four or five 


: 


how came you to take Notice of him? 


Mr. Fawks, My Lord, this Priſoner rid away with my Horſe a Week 1 
or a Fortnight before. I called at my Taylor's, and put my Horſe at the 
be mean Time I went in; and when I came to take my Horſe | 


Door; int | 
again, my Horſe was gone: So I run out in a Surprize, and ſeeing No- 
body, a Man that was by told me, Ned Arnold hath rid away with your 


Horſe, I coming out into the Street, could ſee into the Middle of the 


Town; where I ſaw my Horſe three or four Stones Throw off, and he 
walking him up the Town; 1 made haſte | | 

Mr. Juſt. Tracy. 1 aſk you, you ſay you ſaw him at a Diſtance, and you 
was behind my Lord ? | | 

Mr. Fawks. Yes, I was ſo. 5, 

Mr. Juſtice Tracy. Then conſequently my Lord was between you and 
the Prilbner. ff, | 

Mr. Fawks. Yes, the Way we came, | 

Mr. Juſtice Tracy. You ſay my Lord was between you and the Pri- 
ſoner ; how could you diſtinguiſh the Priſoner from my Lord ? 

Mr. Fawks. Becauſe he was in the Foot-way, and we were in the 
Horſe-way. i | 
Mr. Juſtice Tracy. He was in a dfferent Track? 5 5 

Mr. Fawks. Yes, my Lord; he comes up the Foot- way and the Way 


we were in was the Horſe-way. 


Mr. Serj. Cheſbyre. As you was riding, could you perfectly diſtinguiſh | 


the Man ?---Mr. Fawks. Yes, I could. 
Mr. Serj. Comyns. Pray, one Word. Thus you ſay, when he had paſ- 


fed by Lord Onfl;w he turned back; what did he do at that Time? 

Mr. Fawts. He gives a Look upon my Lord; ſtill kept on, and gave a 
Look, and went a little farther; then immediately turns round, and 
mounts his Gun; he had his Piece as uſually Men have when they ſhoot 
flying: and before I could ſpeak my Lord Onflow dropped. | 

Mr. Serj. Comyns. When he mounted his Gun, did he take Aim or Level? 

Mr. Fawks. Yes, he made a Level as if he would ſhoot at his Head. 

Mr. Serj. Comyns. Which was neareſt, youor my Lord? 

Mr. Fatols. I, rather; I was nightr my Lord than he was. 

Mr. Serj. Cbeſbyre. Priſoner, will you aſk this Witneſs any Queſtion ? | 

Mr. Serj. Comyns. I deſire to aſk this Witneſs one other Queſtion. Had 
you any Diſcourſe with the Priſoner afterwards ? 

Mr. Fawks. Afterwards, Sir, when ? 

Mr. Serj. Comyns. After, when he was in Cuſtody for this Fact. 

Mr. Fawks. Yes; when I went to him in the Marſbalſea, I did aſk 
him, why he ſhot my Lord Onf/ow, and not nie; becauſe when he had 
rid away with my Horſe, when I met him afterwards, Says I, Mr. Ar- 
nell, why did you do ſuch a Thing as to take my Horſe away ? You don't 
know the Conſequence of it; you are guilty of Felony. He ſaid, I was 
a good Man; my Lord On/low was not. : 

Mr. Marſb. I defire to aſk one Queſtion. You ſay you was behind my 
Lord riding in the ſame Track, the ſame Way as my Lord was in; was 
that when the Priſoner paſſed by ? 

Mr. Faw#;. He was in the Foot-path, and turned back. 

Mr. Marſb. Did you then ſee him aim his Gun! | 

Mr. Fawks. I did. I can't ſay I ſaw him till he was paſſed ; but he 
had his Gun as they commonly carry them when they ſhoot flying ; and 
he preſently mounted his Gun and fired. | 

Sol. for the Priſoner. We beg Leave to know from the Witneſſes for 
the King, whether this Priſoner was in Diſguiſe ? 


Witneſſes. No. g | 
Sell. 4 beg Leave to aſk them one other Queſtion; Whether theſe 


Gentlemen that give Evidence for the King, whether they don't believe 
the Priſoner to be a Lunatick ? = 
Mr. Juſtice Tracy. Will you aſk this Man any Queſtion ? | 
Priſoner. J have nothing to ſay any more; I don't know what more 
Queſtions to aſk. 


Mr. Juſtice Tracy. Mr. Fawks, Whether did you take this Man to be 


a Lunatick ? bg 
Mr. Fawis Moſt People that lived at Guildford have known him, that 
he was always a ſurly, moroſe-temper'd Man : As to his being Junatick, - 


thine of that; I am not a Judge of that. 
+ TOM NN; Mr. Parſons and Mr. Flutter calPd again. 


Mr. Serj. Che/hyre. How long have you known the Man ? 
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happened, I eff jed 
rnold at ſome Diſtance before any of the feſt did: I faid to Mr. 
Parſons, Here is Mr. Arnold coming up the Lane; I will be hanged if he 


the Villain, ſeize the Vil- 
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mold, 


| Mr. Serj. ye. What is his Behaviour? 
Mr. Parſons. He is a ſullen fort of a Man, adogged Fellow. 
Mr. Serj. #bitater. How did he uſe to live? Lg 
Mr. Parent. I don't know ; he had a Houſe, 
Mr. Serj. #hitaher. How did he live? "9 - © © 
Mr. Parſons. He uſed to go a-fiſhing and a- ſhooting. 
| _ Mr. Serj Whitaker, Did ever any Body reſtrain him from the Uſe 
Gun, as being a Madman? | V , 
| Mr. Parſons. I never heard they did, © © -" 
 Prijoner. I have had my Gun go off ſeveral Times in my Hand; by 
| never, till now, had this Accident. a 8 
| Mr. Serj. Cheſbyre, He never before ſhot a Lord in the Shoulder, f. 
can aſk better Queſtions when he holds up his Head; but if his Guil 
makes him hold it down, I can't help it. wg 
. Mr. Serj. Whitaker. Mr. Fawks, ſince they have aſked about his 82. 
nity, we will aſk one Queſtion about what he ſaid when he was in th, 
AH. ſea, relating to this Fact. Had you any Diſourſe with him then) 
r. Fawks. I wah 9, when I ſpoke to him of the Fact in the Aar. 
Halſea, I aſ d him, Why he ſhot my Lord Onſlow, and not me, when | 
| had told him of running away with my Horſe He ſaid, that 1 wa; , 
good Man, and my Onflow was not. . 
| Mary Smith fworn. 
Mr. Serj. Comyns. Will you go on, and ſhew the Preparation that wy 
3 - 15 | 3 1 | 
r. Serj. Whitaker. Smith, Do you know the Priſoner at the Bar 
Mrs. Smith, Yes, I do know 122 | e g | ; 
Mr. Serj. M bitater. How long have you known him? 
00 3 have 75 him . Vears. 4 
r. Serj. Chefbyre. Do you remember, that in laſt—and 
when he came . Shop And for e 175 
Mrs. Smith. I was ironing; my Daughter was at one End of the 
Table, my Face was next the Door, o Door ſtood open: and Mr. 4: 
nold comes in, and faid, Mrs. Smith, I want a quarter of a Pound 
| Powder, and a Pound of Shot; I told my Daughter to ſerve him; my 
CO ſerv'd him; and as it is uſual to aſk what Size, my Daughter 
aſked him, What Size? Mr. Arnold aſk'd, For the biggeſt you have; and 
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| ſo my Daughter took the Key, and went to the Drawer where the Shot 


was : Mother, ſays ſhe, there is none of the biggeſt Shot in the Drawer; 


| ſays I, Serve ſuch Sort as there is; and my Daughter ſerved the ſecond 
Size; and when ſhe had ſerved him, he took up the Quarter of a Pound 


of Powder, and the Shot, and laid down Five-pence, and ſaid, There is 

your Money, | 

Mr. Serj. Chefbyre. When was this? 

Mrs. Smith. The Day that my Lord Onflow was ſhot. I believe it wa; 

about an Hour after that, People came running up by my Door: I aſk 

my Daughter the Meaning of that Noiſe ? My Daughter ſaid, My Lord 

Onſlow is ſhot. : 

Mr. Serj. Cheſbyrs. Had you ſold him Shot before: 

Mrs. Smith. Yes; he was a pretty good Cuſtomer, 

Mr. Serj. Cheſtyre. For how long? 

. Mrs. Smith. 1 can't tell how many Winters; I believe, two or three 
ears. 

Mr. Serj. Cheſbyre. Did you look upon him to be a Madman, and fur. 

niſh him with - cate and Shot ? 5 Ds = 

Mrs. Smith, He uſed to aſk for Half a Pound of Powder, and three 

Pound of Shot, and laid down a Shilling for it; which was the Price l 

ſold it for. | 

Mr. Serj. Chefbyre. Did you at any of theſe Times, for the Space of 

three Years you have furniſh'd him, take him to be a Madman ? 

Mrs. Smith. No. 

Mr. Serj. Chefhyre. Would you have done this if you had look'd upon 


| him to be mad ? 


Mrs. Smith. No; I look'd upon him as ſenſible as any Cuſtomer I ad, 
Mr. Serj. Cheſbyre. All that Time ?---Mrs, Smith. Ves; all that Time. 
Mr. Serj. Cheſbyre. And the laſt Time? 
Mrs. Smith. Yes, the laſt Time. | 
Mr. Serj. Comyns. At the Time when he came laſt, in what manner did 
he deſcribe the Shot ? | 
Mrs. Smyth. When he came to the Door, at firſt he aſk'd for a Quarter 
of a Pound of Powder, and a Pound of Shot: And, as is uſual, I aſk'd 
him, What Size? And he ſaid, The biggeſt Size. | 
Mr. Serj. Comyns. Doth he uſe to buy the biggeſt Size ? 
Mrs. Smith. He neyer had any of the biggeſt Size before. h 
Mr. Serj. Comyns. He never had any of that big Sort before; Did he 
ever uſe to come for a Pound of Shot? You ſay, He uſually came fot 
three Pounds. | 
Mrs. Smith. He uſually came for three Pounds. 
Mr. Serj. Comyns. When he paid for it, how did he pay for it? 
Mrs, Smith. He paid Five-pence in Half-pence, 
Mr. Serj. Comyns. Had he the Change ready ? 
Mrs, Smith, It was ready changed. 
Mr. Serj. Comyns. Five-pence changed; Is that the common Price? 
Mrs. Smith. Yes; Three-pence the er, and T wo-pence the Shot. 
Mr. Serj. Comyns. Is that the Price of the biggeſt Sort ? 
Mrs. Smith. Yes. 
Mr. Serj. Comyns. But he never had any of the biggeſt before? 
Mrs. Smith. No. 
Mr. Serj. Comyns. He ſays it was Rabbit Shot. 
Mr. Serj. Cheſbyre. | believe it was, becauſe he could get no bigger, 
Mr. Juſtice Tracy. (To the Priſoner.) Will you aſk that Witneſs any 
Queſtion ? (The Priſoner made no Anſwer. ) 

Ar. Flutter call'd again. 
Mr. Serj. Cheſbyre. Sir, ſince you have been here, it hath been deſired 
you might be aſk d, Whether the Priſoner is a Madman? You have 
known him ſome Time before this. 
Mr. Flutter. I never was in his Company, | 
Mr. Serj. Cheſhyre. But you have known him; You have known there 
was ſuch a Perſon.---- Mr. Flutter. Yes. 


ir. Parſons. Twenty Years. : 
Mr. oy Cheſbyre. Do you take him to be a Madman, or no ? 


Mr, Parſ:i5, No; 1 took him for a moroſe, ill-natured Man, 


Mr. Serj. Cho/hyre, Did you ever fee, or hear that he was reputed 3 


| Madman ? Mr, 
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ple have ſaid. ; N C 2. 27 
Mr; Serj, Chefyre, Since this Accident? 
Mr. Flutter. Ay, ſince this Accident. 
Mr. Juſtice Tracy, Do you live near him? x 
Mr. Flutter. T hve at Guildford, within a quarter of a Mile of him; 
Mr. Serj. 24; Did you hear, before this Time, that he was re- 


puted a Madman 7 TP. 
Flutter. I have heard he would do odd Things, but I never heard 


: Mr. 
ö 2 that he was a Madman, I know nothing of that; I never heard it. 
G40 D | William Smith ſworn, 


Mr. Serj . Whitaker. Pray, give an Account, Whether you ſee the Pri- 


8 85 ,ner at the Bar the Day this Accident happen'd ? 

x — ay” Smith. And pleaſe you, my Lord. 28 | 

then) Mr. Serj. Ch;/yre. This is the Son of the Witneſs, Mrs. Smith. 

Mar. Smith, And pleaſe you, my Lord, I was waiting for my Lord On/i:w's 

hen! 3 to go a Fox- hunting; it was between Five and Six in the Morn- 
co 


ing: ingly, [ ſtaid till paſt Six; the Hounds came, and my Lord 
tid not come: 1 was going up to Katharine- Hill. p Se. 
Mr. Serj. Cheftyre. The Place where this was done? | 

Smith. Yes, I was to go there to meet my Father. Going along the 
upper Baron-Field, I met Mr. Arneld; ſays I, Good Morrow; and fays 
he, Good Morrow; this was in the Morning about Seven o'Clock. 

Mr. Serj. Cheſhyre. Had you any Converſation with him? 

Smith, And pleaſe you, my Lord, I will tell you, I met the Priſoner, 
and I ſays ta him, Good Morrow; Good Morrow, ſays he; ſays he, Is 
my Lord TN gone a Fox-hunting ? Yes, ſays I, the Hounds are come, 
but my Lord is not come. He aſk' d me, Whether my Lord was come ? 
1 aid, He was not, but the Hounds were, and they were to ſtay at Mr. 


* Searle's re! Lord came. Says he, What, don't you go a Fox-hunt- 
wh o ing? No, I faid, I muſt go to Farmer Dent's; I muſt go there to help to 
unload Coal upon the Hill: I went up the Hill. 4 

Ru Mr. Serj. Cheſyre. Had you any further Diſcourſe with him? 

Butet Smith. Only theſe three or four Words. 


Mr, Serj. Cheſbyre. You bid him the Time of the Day, and he aſk'd 


Shot 1 
my Lord Onflow ?- Smith. Ves. 
W * Serj. Cheſhyre. Had he his Gun? 
tan Smith. No, he had no Gun; he had only his Hand-Baſket upon his 


Arm, coming to Guildford, 

Mr. Serj. Che/byre. At that Time; you have known him ſome Time ? 
Smith. Yes; theſe ten Years, | 

Mr. Serj. Cheſbyre. By his Behaviour that Morning, or at any other 
Time, did you look on him to be diſtracted ? 

Smith. No; I never did. I have been out a Fiſhing with him; and 
ſometimes he would talk very well, and ſometimes he would not give me 
a Word. | 

Mr. Serj. Cheſpyre. Did he behave himſelf a Fiſhing as other People do, 
that underſtood the Art ? 

Smith. He was more clumſy at it, and would have ſtrong Tackle, 

Mr. Serj. Cheſbyre. Some are more Artiſts than others. 

Mr. Serj. Whitaker, How was he for Fowling ? 

Smith, For Fowling, I can't ſay as to that, | 

Mr. Serj. Hhitaker. You have known him carry his Gun? 

Smith. Yes, frequently : I have been out, and met him with his Gun 
frequently, in 8 Time when the Rabbits were out. 

Mr. Serj. Chefhyre. What, he is a notable Markſman at the Head of a 
Rabbit ?---Smith. I can't ſay nothing to that. 

Mr. Serj. Cbeſbyre. (To the Priſoner.) Will you aſk him any Queſtion ? 

Priſoner. I do not know what to ſay to it. 

Mr. Serj. Cheſtyre. If you will tell me any Queſtion, I will aſk him 
for you. 


Priſoner, If you pleaſe, I don't know what to aſk him, 


* 


John Sturt ſworn. 

Mr. Serj, Cheſpyre. Pray, will you tell my Lord and the Jury, whether 
you ſaw the Priſoner at the Bar that Day my Lord Onflow was ſhot ? 

Sturt. Before he ſhot my Lord Onflow, he call'd at my Houſe, and 
aſk'd, if my Lord's Hounds were out a Hunting? I told him, I did not 
know; with that he ſtood humming and talking to himſelf, ſwearing and 
curſing, and damn'd my Lord Onflpw ſeveral Times; and ſtood fo for near 
a Quarter of an Hour. | | 

Mr. Marſh. Did you aſk him any Reaſon, why he did ſo? 

Sturt, Ves, I did, but he would give me no Anſwer, not a Word. 

Mr. Serj Cheſhyre. Do you remember you heard a Gun go off ? 

Sturt. Not till he ſhot my Lord "Onſlow ; not before. 

Mr. Marſh. Did you ever hear him ſay any thing, by way of threatning ? 

Sturt, He ſwore and curs'd : Says he, God damn him, if I ſce him, I 
will ſhoot my Lord Onſlow. 

Mr. Marſh. How long was this before? 

Sturt. About a Quarter of an Hour. | 

Mr. Marſh. How far was your Houſe off where my Lord was ſhot ? 

Sturt, Not above two Stones Throw. 

Mr. Marſh. How long have you known this Man ? 

Sturt. From a Child. 

Mr. Marſh. Have you known him carry a Gun? 

Sturt. Yes, ſeveral Times. | 

Mr. Marſh. At this Time, or any Time before, did you take him for 
a Madman ? 

Sturt. He never talk'd much Senſe; he talk'd to himſelf : He would 
ſit and rave to himſelf. 

Priſoner. I never was guilty of Swearing. 

Sturt, He aſk'd me for a Mog of Beer: No, ſays I, you have had too 
much already. | 

Mr. Serj. Che/hyre. Did you take him to be in Drink ? 

Sturt, Yes, 1 did, | 
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| , Mr. Flutter, T-mever bad any Converſation with bim, but as bber Peo- 
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Sallicitar for the Priſoner, We defire that this Perſon may be aſk'd, whe- 
ther he did not believe the Priſoner to be a Madman, and void of Reaſon ? 


Mr. Juſtice Tracy. What do you fay to that Queſtion? Did you not 
take him to be a ditzaQed Man, a Madman? | 
Sturt. I did not take him for a ſober Man; I thought he was not tight 
in his Senſes, he took to Swearing ſo much. 
Mr. Serj. Cheſbyre. Did you take that to proceed from Drunkenneſs, or 
from Lunacy? Ws,” | 5 
Sturt. I don't know; he hath ſat and ſwore to himſelf ſeveral Times: 
He would talk ſtrange Things. 4 
- Sollicitor. We deſire to know what thoſe ſtrange Things were? 
Mr. Juſtice Tracy. Do you know what thoſe . hings were? 
Sturt, 1 have heard him ſwear ; he would talk inwardly to himſelf, that 
I could not diſtinguiſh. 
Mr. Juſtice Tracy. Did you ever know him to do any Hurt ?---Sturt. No. 
Sol. We defire to know whether this Man hath not often declared, he 
thought him to be a Madman ? | 15 
Sturt. We did not take him to be in his right Senſes: He was very 
often ſo, a great many of the Neighbours know it. 
Mr. Juſtice Tracy. ( To the Priſoner. ) Would you aſk him any Queſtion ? 


John White wort. 

Mr. Serj. 1hitater: Sir, look upon the Priſoner, and tell us, Whether 
you fee him that Morning my Lord Onflow was ſhot ? 

White, Yes, I did. | 

Mr. Serj. J/hitaker. Whether you ſee him with a Gun, and what he ſaid? 

White. i was at a Houſe, which is call'd at the Flape and 
Anchor, at Katharine-Hill, and while I was drinking a Pint of Beer, I 
heard a Gun go off; ſome Time aftetwards, this Edward Arnold comes in, 
with his Gun in his Hand : Being acquainted with him, I took hold of 
him by the Coat, to look under it, and aſk'd him, If he had ſhot a Rab- 
bit ? He ſaid, No: Nor a Bird? No: What, did you ſhoot nothing ? 
No, it was only to diſcharge my Gun. | 

Mr. Serj. Whitaker. What Time was this? 

bite. Upwards of Nine o Clock; near half an Hour, as nigh as I 
can gueſs, before my Lord Onfloto was ſhot, | 

r. Serj. Mpitaler. The Reaſon he gave was, it was to diſcharge lis 
Gun zit. Ves. | 

Mr. Serj. Whitaker, Do you know any thing further, as to a new Charge? 

bite. No; he went out at one Door, and I at another. N 

Mr. Serj. Cheſpyre. Did he uſe to carry Rabbits under his Coat, con- 
ceal'd? Becauſe you look'd there? 

I/hite. I had a Mind to know if he had ſhot a Rabbit. 

Mr. Serj. Cheſtyre. Did he carry a Gun formerly? 

White. You in his youthful Days, when his Father was living, 

Mr. Serj. Cheſhyre. Hid he not uſe frequently to carry a Gun? 

IVhite. No. not frequently. | | 

Mr, Serj. Cheſhyre. When did you ſee him before with a Gun? Have 
you ſeen him within a Year ? 

IW-hite. I can't poſitively anſwer, whether I have, or no; I believe I have. 

Mr, Serj. Chefhyre. Did you ever take him for a Madman? 

Ihite. No; I did not take him for a Madman, or a wiſe Man, nor a 
Fool ; he was cunning enough in his Dealings. 

Mr. Serj. Cheſhyre. What Obſervations have you made as to that ? 

White. When I did any Work for him, I was as much troubled to get 
my Money, he was ſo near. | 

Mr. Seri. Jhitaker, Near? What do you mean! | 

bite. Without you made a Bargain with him, he was a hard Man to 
deal with; but he would pay honefi] and juſtly. 

Mr. Serj. Cheſhyre. When you fad a hard Bargain, I ſuppoſe, by that 
you mean, he would pay as little as he could, and have as much as he 
could for his Money Po White, Yes. 995 

Mr. Juſtice Tracy. You talk of him as a Man that had Dealings, 
W hat Buſineſs did he follow ? 

White. No, my Lord, it was only for his Apparel. 

Mr. Juſtice Tracy. You are his Taylor ?---White. Ves, my Lord. 

Mr. Serj. Cheſtyre. Have you heard him ſay any thing of my Lord 
Onflow ?---ihite. No, not lately. | | 

Mr. Serj. Chefbyre. When did you? You are upon your Oath, there- 
fore pray recollect yourſelf, 

Mr. Serj. JJ hitaker. How long before this ſhooting at my Lord Onſlou 
was it, that you had any Diſcourſe with him about my Lord Onflow ? 

IWhite. It was ſome Time before; but to ſay juſtly how long, I can't: 
I happen'd- to be in his Company: I took him to be amiſs; whether he 
was in Drink, or no, I can't tell, He aſk'd me, If I knew my Lord On- 
flow ? I told him, Yes. He aſk'd me, What Sort of a Man he was? I ſaid, 
Doubtleſs, a very good Man. He aſk'd me, if my Lady was a good Wo- 
man ? Yes, certainly, a very good Woman, I never heard the contrary. 
Whether he was in Lieiwor or no, I can't ſay: Says he, turning himſelf 
about, Why doth ſhe not cut his Throat ? 

Mr. Serj. Whitaker. Repeat the Words in the Manner he ſaid. 

I hite. He ſpoke, as his Speech is low, and the like; after that he had 
aſk'd me theſe Queſtions, he made a Hum, Why don't ſhe cut his Throat? 

Mr. Serj. Comyns. Did he give any Reaſon why he ſaid ſo? 

IVhite. No, I left him; and I ſaid, God mend you. I went away, and 
left him. 

Mr. Serj. Whitaker. 'The Morning you ſee him, what Temper was he 
in? How did he appear to be that Morning he ſhot my Lord On/lrw ? 

: White. He ſeem'd to be in as ſedate a N as ever I ſaw him in my 
ife, 

Mr. Serj. Whitaker, I deſire another Queſtion ; Did you aſk the Reaſon 
of his diſcharging his Gun ? | 

I/hite. What, about charging again? Nothing further paſs'd : He drank 
his Beer, and went out at one Door, and I at another. 


Mr. Serj. Whitaker. You had no Talk of a freſh Charge? 


Qq White 
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Mr. Mar. 
his. His Father kept Grounds'where were a great n 


n - Serj. Comyns, Had you any Diſcourſe with him after his ſhooting 
5 Wie. 7, in Good- will, call to fee him in the Marſhalſeas | 


f yo ooks, and repent; and he anſwered, He did not deſire that any 


trouble my Lord O ſaw, why do you trouble me? And he had been 
then, and went again the next Day, but I did not find him ſo; for he run 


the Reaſon of his Animoſity; and if any Perſon had given him any Occa- 


| and Noiſe, and wicked Devices; that he had over a hundred Times, he 


_ amination, I took a great deal of Pains ſeveral Times; I put the ſame 


King:? 


And he ſaid, When he came to Landen, he was gone abroad; and ſo 


this Queſtion ; Whether after this Examination of him, which he took at 


3509. The Triabof 
Fi White. No, 1 don't remember we had-any: 55 = 3 8 7 
ou ſay you 8 t hold of him, Win be had ſhot 2 

| t 


| Rabbit, Whether you did not do that, becauſe he went after that Game? 
ny Rabbits 


a and he uſed to uſe it then. e 


Mr. Serj. Cm. What paſſed then ? 


In pit. I aſked him how he did, and he aſked me the fame; and he 


aſked me what People ſaid? Says I, I am forry for it, but the 3 7 of 
the People of our Town is, that vou will be hanged, and your Friends 
are in great Grief for you; and if that be the Cale, I adviſe you to get 


ly ſhould be concerned for him. 8 | 
Mr. Serj. Cheſlyre. Did he talk rationally? © 
II bite. As at other Times: We dfank 1 Mug of Ale together, and fo 
we parted. 3 EN | ö „ 
| Mr. Marſh. Had you any Talk about my Lord On/lnu being dead? 
Mr. Serj. Cheſpyre. At any other Time, whilſt he was in the Priſon at 
" Guildford, in the Houſe of Correion?® oO 
White. I had like to have forgot; I did go to him one Time, when he 
was in the Houſe of Correction, and I told him, my Lord Or-flow was 
| dead; and he ſaid if he was dead, he could not help it; and ſaid no 
more. | 5 | 


| | Mr. Allen furn. 
Mr. Serj. Cheyre. I think, Sir, you have the Honour of acting in the 


Commiſſion of the Peace ? | | 

Mr. Allen, T have the Trouble of it, I don't think it any Honour. 

Mr. Serj. Cbeſtyre. Pray tell my Lord and the Jury, what you know 
of this Matter. . pl nnd 3 

Mr. Allen. My Lord, I live at Guildford, and hearing of this ſad Acci- 
dent, I went down to the Houſe of Correction, and examined him, and I 
found him in a very ſullen Mood, and I could get nothing out of him for 
a long Time, and he could not look me in the Face: With a great deal 
of Difficulty and Perſuaſion, at laſt he expreſſed himſelf thus: I don't 


12— 


pretty much teized and baited by the People, exclaiming againſt him, 
and coming into the Priſon to ſee ſuch a Monſter, I — 7 the next 
Day, after he had ſlept upon it, he might be in better Temper, ſo I left him 


on with abund: nee of Vehemence againſt my Lord Onſiu, and that he 
was the Author of all the Tumults, 1 we ne and Confuſions, and 
wicked Devices, that had happened in the Country. Iaſked him, What was 


fion to ſay ſo? He ſaid, No, but he was a very ill Man ; and repeated 
the ſame, That he was the Author of all the Confuſions, Tumults, 


was very fond cf thoſe Words, Micted Devices. In the Courſe of his Ex- 


Queſtion ſeveral ways, to ſee if he would be brought to anſwer, and he 
would be filent. What ſurprized me, he all of a tuddden ſtarts up, and 
looks me in the Face, ſays he, Where is the King? The King, ſaid I! 
what have you to do with the King? Says he, The King is in Fault, 
as well as my Lord On//nv. The King | what doth the Man mean? He 
anſwered me as regularly, and as faſt, as I put the Queſtion, Says he, 
He put my Lord Orot upon doing and making theſe Diſturbances in 


Edward Afnold, 16 Gocrg 
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that ſomebody muſt ſet him to work, the AA a peared ſo unproyckei 


eherne 4 <4 <5 


ing & this.Defian?. 
He had long and e intended to murder my Lord Onſow. 
Mr. Ser. © e . N 


| re. oY . e e 5 
Mr. Allen, Ever ſince laſt Horſe-Race was Twelve-month; and he 
had communicated ſuch his Tntextlon to his Friends, and they had en. 


| Mr. 1 Cbeſtyre. We deſire they may be named. SY 
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Adviſers? : Sag | | Ss 
Mr. Juſfice Tracy. Vou don't ſay that he ſaid they were his Adviſers? 
Mr. Alen. No, not his Adviſers ; they approved of it, and EnCourag:d 

him in it; and when he found me ſolicitous to fix who thoſe Perſons were 

as I thought it behoved me to be, he would have recalled his Words; 


ſays he, Do you think I will bring my Friends into Trouble? No; B 
am willing to die; why don't they kill me? Why don't my Lord Onfty ; 
kill me ? Why don't he let me have a Gun to il myſelf by? Says he, te 
I won't bring my Friends into Trouble. ; 1 
Mr. Serj. Cheſtyre. After he had named the Perſons, and you purſuel vo 
the Inquiry, then he drew in his Words? | * 
Mr. Allen. Yes, after he had named them; but he would not bring his bo 
Friends into Trouble. , LO I 
( After ſome Diſpute about naming or not naming ) 
Mr. Serj. Cre. Then I aſk you, and deſire you'll declare upon Br 
our Oath, Were thoſe Perſons that were ſo named by the Priſoner re- In 
markable Friends, and in the Intereſt of my Lord Onflow, of oppoſed him bi 
in his Intereſt? 5 „ ö 
Mr. Allen. They very remarkably oppoſed him, and were ever under- 
ſtood to be bitter Enemies to my Lord a aq | | 
Sol. for the DO My Lord, I defire to know of this Gentleman, 
Whether Mr. Arnold did not deſire him to ſhoot him through the Brains, ſh; 
or Words to that Purpoſe ? he 
Mr. Allen. No, my Lad ; I don't remember thoſe Words : His Words 
I remember, for I reduced them into Writing, I would have taken it by be 
way of Confeſſion ; but he was ſo ſtubborn, that I ſuppoſe if 1 had offered | 
to produce Pen, Ink, and Paper, and take the Words from his Mouth, | 
he would not have ſaid one Word: But in a few Days I reduced them you 
{ into Writing ; and I do remember very well he ſaid he would ſhoot him- en 


ſelf: Why don't my Lord Onſſoto ſhoot me? Let me have a Gun, that 


the Country, or he ſuffers him to do it. Says I, Have you ſeen the 
Yes, ſays he, I have ſeen him once. Somebody came in and 
ſaid, he had been at London to ſee the King: Says I, Did you go to Lon- | 
don to ſpeak to the King? Yes, I did go to ſee if I could come at the 
King, to ſee if he could not mend the Matter; and ſeveral Times he 
ſtarted up, and ſaid, Where is the King? Is the King come home ? 


they told him he was ſtill abroad. 
Sollicitor for the Priſoner. My Lord, we deſire to aſk this Gentleman 


the Houſe of Correction, he did not declare he believed him to be a 
Madman, and out of his Senſes ? 3 | | 

Mr. Allen. Some Time after this, I met his Siſters, very worthy Gen- 
tlewomen. 

Mr. Serj. Ch:;ſbzre. Whoſe Siſters ? | 

Mr. Alln. The Siſters of the Priſoner, Edward Arnold. As to the | 
Queſtion, Whether I have not ſeveral Times ſaid, I looked upon him to 
be a Madman? — 

Sollicitor. Whether you did not declare, after you took his Examina- 
tion, that you believed Mr. Arnold to be a Lunatick, or a Madman? 

Mr. Allen. I remember, ſome Days after 1 had examined him, I met 
with two of his Siſters, Gentlewomen of very good Reputation. They 
knew me firſt, and told me who they were : I being ſhort-fighted, could 
not ſo ſoon recollect them, and in the Night-time; and they repreſented 
to me, how miſerably affected they were with this ſad Accident; and I 
ſaid, To be ſure, it is very deplorable. They replied, To be ſure, my 
Brother is mad; without he had been mad, he would not have done fo : 
Why, fays I, that is the beſt Turn yo can give to it. His Behaviour 
is very extravagant, that I did ſay; ſo it was, to be ſure: What could 
J have ſaid? Would you have had me told the Ladies what a Rogue they 
had for their Brother ? 

Mr. Serj. Cheſtyre. Did you know him before ? 

Mr. Allen. No, I did not. 

Sellicitur. My Lord, he doth not anſwer the Queſtion ; he doth not 
ſav, whether he did not declare, that he believed him to be a Madman. 

Mr. Allen, I never did, as I remember. In my Opinion, he was very 
much out of the common Way of Men, in the whole Courſe of his Life, 
and his Proceeding. as far as 5 gather from his own Behaviour, and 
the Courſe of his Examination: But that I ſaid he was a Madman, I 
can't remember. | 

Sol, If you pleaſe, Sir, one Word more: Whether the Priſoner, at 
the Lime tnat he was in the Priſon, did not defire Mr. Allen to ſhooc him 
thro' the Head? And whether Mr. Auen did not declare the fame ? 

Mr. Juen. Ile ſaid he was willing to die, why would not my Lord 


— 


* 


ſion: At preſent we reſt it here. 


I may ſhoot myſelf: But I don't remember Brains to be mentioned, 

Sal. We deſire, my Lord, to know, whether all the Perſons named were 
Friends or Enemies to my Lord Onfl:w ? 7 

Mr. Allen. He named but two to me. 

Mr. Serj. Chefhyre. My Lord, we have gone through the King's Evi- 
dence; and we reſerve what is our Duty to reply, if there be any Occa- 


Mr. ſuſtice Tracy. 8 know what is doing; you are upon 
your Trial for your Life; the Counſel for the King have gone through 
their Evidence; have offered all that they think material againſt you; 
you have heard all that hath been offered againſt you: Now it comes to 
your turn to make your Defence; what ſay you for yourſelf? 

Priſoner. With humble Submiſſion, I don't know what to iay. May 
God forgive; if it is my Fault, I am ſorry for it. I don't know whit 
to ſay more. 

r. Juſtice Tracy. What have you ſaid ? Repeat what you ſaid. 

Priſoner. With all Submiſſion to your Lordſhip, I don't know what to 


— 
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ſay. I aſk Pardon for all my Offences and Faults. M 
Mr. Juſtice Tracy. How came you to attempt this ? M 
Priſoner. I don't know how it happened. | M 
Mr. Juſtice Tracy. And what was tbe Cauſe? Tt don't appear that this! 

this Noble Lord ever did you the leaſt Injury. Call your Witneſſes fot M 

the Priſoner. | M 
Sel. for the Priſaner. Nathaniel Arnold. M 

Nathaniel Arnold ſworn. M. 
Mr. Juſtice Tracy. Sir you are called here on the Behalf of the Priſo- it abe 

ner; What can you ſay *? | M. 
Mr. A, nad. My Lord, he is my Brother; I have known him a great as a \ 

many Years; I am ſorry I am come to ſpeak any thing on ſuch an Uc- Mr 

caſion: I know him to be a Madman; therefore I hope I ſhall ſhew ſuc | 

Things of him, that the Court will think him fo. Th 
I have declared to my Lord O., that J have no Intention to ſkreel Mr 

him from Puniſhment ; but to endeavour to ſave him from the Gallows Mr 

My Lord, when he was young, my Father hath tried to put him Ap Mr 

prentice to two or three ſeveral Places: It _ nothing; he cam did at 

home again: Afterwards Mr. Ford, who is a Brewer at Guildford, pe Mr 
ſuaded my Father to let him be with him: He took him, he uſed him Mr 
like his Child, laid him with his Son; but he would not ſtay: He w* call hi 
at other Places. Some time afterward he had a mind to make me a Vilt heard 
at Landen I knew what an ill-natured Fellow he was to my Father ai break 
Siſters: I would have perſuaded him to ſtay with me; that would na tion 


do. Afterwards I had a Commitfion from my Father to allow him Fit- 


teen Pounds a Year, and ſend him into 7*r4/bire., I writ a Letter to® 
| : Acqua 
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egen tense there, and had 4 Place provided for him, 
with Cloaths, and fent him down: He came back again. othing we 
could de would govern him, be ſeemed fo like a Madman, When my 
Farher died, the Jeft bim! e As 
Barns, Hay-Ricks : I have caught him under my own Si ene in a 
Morning; when he might have lain in his own Bed. He had a Houſe 
in the Neighbourhood z but he had never a Stool, or a Pan, nor no- 
thing at all in it. I don't know whether he had a Chair, but. there was 
no Wed, We could not perſuade him off this: We would let him have 
Mr. Juſtice Tracy. He would Wy 


by bimſelf. | 8 

Mr. Arnold. He lived by himſelf; and he hath known when Quarter- 
Day hath come, "becauſe People have dunned him for Money ; this 
White the Taylor, Sturt the Alchouſe-Keeper. And as ſoon as I came, 
and he had Notice, he would dart down the Hill to me, where I have 
been ſurprized by his Looks: Sometimes I gave him good Words, 
ſometimes bad; ſometimes [ = him a little Drink, ſometimes none, 
for fear: He appeared as much like a Madman as ever any body did. 

Mr. Serj. Cheſtyre. Lou are his Brother, and you would ſave him 
from hanging; it is natural, and I don't diſcommend you. Tou are 
upon your Oath ; and Juſtice muſt be done. Sir, let me aſk you, Whe- 
ther you looked upon yourſelf to be a Madman, in treating him in this 
Manner? 1 | PO | 

Mr. Arnold No. 3 | 

Mr. Serj. Cheftyre. You ſay this Man had his Memory return very 

uick every Quarter-Day; as ſoon as that came, he would come to you 
for his Money : Did you ever refuſe it him, becauſe he was mad, and 
not fit to be entruſted with it? | : 

Mr. Arnold. No, I never did. | | 

Mr. Serj. Gheſbyre. At the ſeveral times he was put Apprentice, like 
an untoward Boy, he would run away; did you look on that as a Sign 
of Madneſs? When he was put to a Brower, did the Perſon you treated 
with, or you, look on him to be a Madman? | 
Mr. Fraold. I did underſtand that he thought him diſordered in his 


hls. -- 
9 Mr; Serj. Ch:fbyre. As every untoward Boy is; when you ſent a Let- 
ter into Yorkfbire only, and no Perſon with him to take Care of him, 
would you, if you had thought him diſtracted, have ſent him alone to 
ovide for himſelf? 

Mr. Arnold, We did not ſend him alone, but we ſent him on Ship- 
board; I ſent down to a Perſon to take Care of him when he came there; 
J did not think him ſo much a Madman as to be chained. 

Mr. Serj. Cheſhyre, Would you take it to be proper, you that are his 


Brother, to ſend him on Ship-board into a Country he had never been | 


in before, only on a Recommendation of a Letter, if you had thought 
him ſo mad as not to be able to provide for, and | kw himſelf ? 

Mr. Arnold. I ſent him to one that was my Cultomer. | 

Mr. Serj. - 6" hi Did you obſerve in thoſe Letters that he was mad ? 

Mr. Arnold. No, I did not. 

Mr. Serj. Cheſtyre. Then in theſe ſeveral Paſſages that he was too 
ſharp for you, is that a Sign of a Madman? Are ad bo ſole Reaſons, 
becauſe he ated like a naughty Man, that he was a Madman? 

Mr. Serj. Whitaker. If he was diſtempered, why did you not let him 
be confined ? | Is 

Mr. Arnold. I did not think him ſo much a Madman as to confine him. 

Mr. Serj. Whitaker. I would aſk you, on your own Knowledge, Can 
you give an Account of any thing that he hath done, but as a ſullen or 
cruel Man ? 

Mr. Marſh. You don't look upon him ſo mad as to be chained ? 

Mr. Arnold. No, I did not. 5 

Mr. Marſh. Did you put him under the Care of any Perſon ? 

Mr. Arnold. No, I did not; he lived at large. 

Mr. Marſh. Did he ever live with you ? 

Mr. Arnold. Yes, he did. 

Mr. Marſh. How did he behave himſelf then ? 

Mr. Arnold. Very oddly. 

Mr. Marſh. As how ? 

Mr. Arnold. As a Madman, I thought. | 

Mr. Serj. Cheſbyre. Whether or no did he uſe to carry a Gun! 

Mr. Arnold. Yes, often in his Father's Time. 

Mr. Serj. Cheſpyre. He uſed to uſe a Gun? 

Mr. Arnold. He uſed a Gun in my Father's Time. 

Mr. Juſtice Tracy. And hath he done ſo ſince? 

Mr. Arnold, Yes, ſeveral Times; and I have ſeen him with one ſeveral 
Times ſince. 

Mr. Serj. Cheſtyre. Why did not you take it from him, as he was a 
Madman; | 

Mr. Arnold. He was my Brother, and I did not care to oppreſs him. 

Mr. Serj. Cheſhyre. Now you would have prevented him from. doing 
this Miſchief, if you had done ſo. Did you ever farm any Land ? 

Mr. Arnold. I have. 

Mr. Serj. Cheſhyre. Did you ever employ him? 

Mr, Arnold. I have employed him in raking of Hay or Barley. 

Mr. Serj. Cheſhyre. Did you find he brought it together, or ſcattered 
it about ? | | 

Mr. Arnold. He brought it together, but in ſuch a manner, not right 
as a Workman ought to do. 

Mr. Serj. Cheſbyre. Ay, he was a naughty untoward Boy from his Youth, 

| William Arnold ſworn. 

The Priſoner at the Bar is my Brother ; 1 believe him to be a Madman, 

Mr. Serj. Cheſtyre. Give your Reaſons. 

Mr. Juſtice Tracy. What, is he a Lunatick ? 

Mr. Arnold. He is not perfect in his Senſes; he did not know what he 
did at ſome certain Times: I can't ſay he was always ſo. 

Mr. Serj. Cheſtyre. Go on, and give your Reaſons, 

Mr. Arnd. In my Father's Time I have heard him curfe him, and 
call him wicked and abominable Names, without any Provocation : I have 
heard him talk to himſelf, ſometimes catch at his Words, ſometimes 
break out into Paſſions of Curſing and Swearing, without any Provoca- 
tion: After this J have obſerved him to burſt out into a fooliſh Laughter, 
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and grin like any Madman! if you aſked him what he tatked of, ſome- 


times he would give an Anſwer, ſometimes not. This I have obſerved 


| | | ſeveral Times; as to the particuler Times, 1 cannot ſet it forth; but 
him Five Pounds a Quarter.' He would lay under | 


this, as to the genetal, that I ſometimes have dreaded him. Sometimes 


he would be pretty rational, and act like other Men. 


Mr. Serj. Cheſtyre. Do you take that for the Sign of a Madman, to 
do a very wicked Thing ? 5 "> 
Mr. Arnold, Madmen do very wicked Things © 
Mr. Serj. Cheſhyre. Do you take all to be Madmen that do wicked Things? 
Mr. Arnold. Some do wicked Things for the Sake of Profit and Gain. 
Mr, Serj. Cheſtyre. Was you one that paid him any Share of this Al- 
lowance? _. | n N. ot ; 
Mr, Arnold. I ani concerned: My Father left a ſmall Matter to my 


Brother and me, to pay him Five Pounds a Quarter; and my Brother 


commonly pays him: I have aſked him about it ſometimes z and he ſaid, 
the Priſoner would run in Score, and then. Perſons would dunn him. 
Mr. Serj. Ch:ſbyre. How do you know this ? 

. Arnold. I have heard my Brother ſay this. <p 
N r. Se. Cheſhire. Then you know nothing but what your Brother 
old you 9 8 

Mr. Arnold. I know my Brother owed Money. 

Mr. Serj. Cheſtyre. The People uſed to truſt him. | 

Mr. Serj. Chefhyre. Mr. Nathaniel Arnold, Sir, when you paid him his 
Quarterage, did he'give you a Receipt ? 

Mr. N. Arnold. 1 always writ the Receipt, and he ſigned it. 

Mr. Serj. Chebyre. Did you not read it over to him, or let him read it? 

Mr. N. Arnold. Yes, Sir. | 5 

Mr. Serj. Cheſbyre. At Quarter-Day he would be pretty well in his Senſes? 

Mr. N. Arno 4. Becauſe he was dunned for Money. 1 | 

Mr. Serj. Cheftyre. Did not he and you uſeto write and confer by Letters? 

Mr. N. A neld. Never in my Days, as I know. of, FE 

Mr. Juſtice Tracy. Can he write? — Mr. N. Arnold. Yes, he can write. 
: xk 505 Tracy. (Afes Mr. William Arnold) Did you never write 
o him 

Mr. V. Arnold. I don't know; it is a great while ago if I did. 

Mr, Serj. Darnell. As to what you were ſpeaking when he ran a Score, 
Did they uſe to put him in mind of his Quarterage? . 

Mr. V. Arnold. Thoſe Perſon+ he owed Money to would dunn him. 

Mr. Serj. Darnell. And when they did dunn him, did you apprehend he 
knew what they meant by it? — Mr. . Arnold. Yes, he might. 


Mr. Serj. Darnell, When he was told Quarter-Day was at hand, what 
would he do? 


Mr. V. Arn:ld. I can't ſay, 
Mr. Seh, Darnell. When ? | 
Both. When he hath wanted, and. had not Money in his Pockets. 
Mr. Serj. Darnell. Did he never tell you that he had Debts to pay ? 
Mr. N. Arnold. Ves, he hath. | 

Mr. Serj. Darnell. What do you mean when you ſay, He was ſome- 

times in his Senſes, and ſometimes not; how often were thoſe Intervals ? 
Mr. N. Arnold. I can't ſay it. | 


Mr. Serj. Darnell, Did you never obſerve ſome Men of Diſcretion 
act indiſcretionally ? | 


Mr. N. Arnold. Yes certainly, I may have done it myſelf. 
| Mr. William Arnold proceeds, | 

The tenth of Fuly laſt he came to my Houſe in Cannon-Street ; I finda 
ing of him there, I aſked him what brought him to Town ? He ſaid, he 
could not tell. What Buſineſs have, you in Town ? It is not a proper 
Place for you; you have not much Money to ſpend : Beſides, you may 
fall into bad Company. Says he, I come to ſee you, I think ; what 
elſe have I to do? Says he, I can't be eaſy; my Lord Onflow hath be- 
witched me; he plagues me Day and Night; I can't eat or drink; if 
I eat any thing, it comes up: I am, ſays he, as if they pumped the 
Breath out of my Body, 

Mr. Juſtice Tracy, How long ago is this? | 

Mr. M. Arnzid, The Tenth of July laſt. I then aſked him, why he 
was ſo concerned about my Lord 4 z doth my Lord know you? Says 
| he, I don't know that he doth: When did you ſee my Lord? Says he, 

I don't know ; not this great While: Why are you ſo diſturbed, then; 
about a * Lord ? Have you been ſhooting in my Lord's Manor ? No. 
Says I, Pray be eaſy ; don't diſturb yourſelf with theſe wild Notions 
pray be eaſy. I then gave him ſome good Words, and I gave him ſome- 
thing to eat, and made him promiſe to return home, and be eaſy ; which 
if I would give him Money to return home, he would do, as he did pro- 
miſe me he would: And that was the laſt Time I ſaw him before this 
unhappy Accident of my Lord Or flow's. 

Mr. Serj. Darnell. Did he give you any other Reaſon of his coming 
to Town; | | 

Mr. I. Arnold. I don't remember he did: After ſome Heſitation, and 
a very wild Look, he ſaid, I atn. come to ſee you, I think. 

Mr, Serj. Cheſtyre. Give my Lord an Account, whether or no, when 
he was calcite wildly againſt my Lord Onflow, did he tell you who put 
him upon tat? 

Mr. W. Arnold. If you pleaſe, I have aſked him theſe Queſtions: 
How come you to do this wicked Act? Did any body put you upon it? 
No, ſays he. I am ſorry you have done this vile Action. Did my Lord 
Ouſlen give you any Provocation ? Or any body ſet upon you to do it? 
Says he, My Lord O»flow bath bewitched me, was always a Plague 10 
me, and was the Plague of the whole Country; and ſevcral Things to 
the ſame Purpoſe. 

Mr. Serj. Cheſtyre. You talk you gave him Money and Drink, I ſup- 
poſe you gave him both. 

Mr. I. Arnold. I gave, him Victuals and Drink, and Money in his 
Pocket, provided he returned home, which he promited me he would do. 

Mr. Serj. Cheſhyre. If you looked upon him as a Madman, why would 
you give him Money, and be ſatisfied with his Promiſe that he would 
return home ? 

Mr. IV. Arnold. I never knew that he attempted to doany body Miſchief. 
Mr. Serj. Cheſlyre. How did you know but he might do you or hinife1t 
a Miſchief ? Pray anſwer the Queſtion, and be conſiſtent ; you have 
ſaid, you looked upon him as a Madman, and that he could not give 


ally 


but he hath dunned my Brother for Money. 
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any good Reaſon why he was eme to Londen, but ſaid, he is come toes 


N you to return gs © 0 Did he return home? | 
Mr. V. Arnold. I thought he di. 

Mr. Serj. Cheſtyre, Now the great Queſtion is, Whether he or you. 
ate the Madman ; g n N SIE tt an oo ts 8. 


Mr, . Arnold., I ſohmit that to you. 1 did ak him where he lodged: 


but I could-not pet it out of him, 


Mr. Serj. #/bnaler,.. Djd. vou rely upon” his Promiſe that he would go | back, for fear he ſhould do me 
| home ?---Mr. V. Arn "PE 67 54 n 19 on 7 


1 n upon it. 


| Mr. Marſh, You. ſay 5 me ee I your 


in Londen, and expreſſed Un in being plagued by my Lord On 


„V. Arnold. No, he did not. wg bags 
Mr. Marſh. Mr. Nathaniel Arnold, did you ſee. him then? 
Mr. V. Arnold, No, I was not there, © 
11 Did you hear him at any other time ſay any thing of my 
r v WE, | 
Mr. ;- a9 40h I have heard him ſay my Lord Onflow had bewitched him. 
Mr. Marſh. Did you hear him expreſs any Reſentment, or that he 
would make any Retaliation? . | Mrs 


Mr. N. Arnold. No, nothing at all of that. 


Mr. V. Arnold. I did wait on my Lord Onflow when he uſed to Jay to Sir 


More Molyneux's Lodge. TY, 
Mr. Serj. Cheſbyre. He uſed to be there to deſtroy his Game. 


Mr. V. Arnold. I don't know; I never ſee him there. I did wait on 
my Lord Onfow; I humbly begged his Lordſhip's Pardon; but I did 


really believe him to be a Lunatic 


Mr. Juſt. Tracy. If you apprehended him to be a Lunatick, and depri- | 
ved of his Senſes and Underſtanding, you ſhould have taken more Care | 


Mr. Arnold. It was only at ſome certain Times ; perhaps more in the 
Spring and Fall than at other Times: I never knew he did any Harm 


, — N Darnell. Don't you know of any Harm he did to one of his 
iſters | 1 | 
Mr. V. Arnold. He hath ſtruck her; I did not ſee him; I was abroad; 
bat when I came home, ſhe complained to me that her Brother had ſtruck 
er. | | 


Mr. Serj. Darnell. What was her Name ?—Mr. V. Arnold. Elizabeth 


u, be thinks; and you gave him Money, and Victuals, and Drink, ors} t Ori 
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and. recover'd ber; but we. were afraid, he had prejudiced her Eyes, 
chat the would loſe the Sight of one of her Eyes, - Eyes, and 


Mrs. Arnold. Les, my Lord, and we: ſent for Mr. Thomas. Hig: 
and he came to us: I don't remember whether it was juſt then, but þ, 
| came That Day, and Jet her 7 25 After the Hurry and Surprize, I 

went to him, 8 proved him feycrely, and afk'd him, How he could d 
ſuch a wicked Thing to his own Filter? He laugh'd at me, and I drew 
Miſchief. Then 1 did declare, that | 
a Madman. When he fat at Table, he 


| believed that he was, at Times 


. 
* 


rother came to ſee you | would not fit like other People ; be would put bis Fingers out, and had 
235 e rn. 4 Nie n 
w? | my Life be 


| | have tulle phoue Zohugts, the als Yoga would fy, Dapeod on i, 


antic ich I never did fg in any Perſon in 
ore. And after the Death of my Father, he laid at an 91g 


| Woman's Houſe, that uſed. to weed in the Garden, and when ſhe and! 


aYS, 


Edward is a Madman. | 


| © Mr. Juſt, Trag. It is no matter what. the told you, What is your Oh. 
ſervation ? — Mrs. Arnold. It was always my Opinion: He would do ſe. 


veral ſur Sg, Things 15 . 
| "Me. Jult. 27g. What, you are the Wife of Mr. Nabend Heu 


My Wan my Lord, I am. | . 8 
Mr. Serj. Cbechyre. How long ago is it that you made theſe Obſe va. 
tions Mes. Arnold. I have The eleven Years in the Family: * 
about five Vears ſince. r 
M. Serj. Cheſbyre. You knew him before ?: Mrs. Arnold. Yes. 
Mr. . Cheſhyre. How came you to obſerve it then, and not before ? 
Mrs. Arnold. He was always a very ſtrange, unaccountable poor Crez. 
ture. F : 
Mr. Serj. Ch:foyre. But you reaſon'd with him, Why would you thro: 
the Stick at my Siſter ?—Mrs. Arnold. I did. ff * : M i * 
Mr. Serj. Cheſhyre. Did you talk to him as a Madman ? Why would 
you uſe and talk Reaſon to a Madman? e 8 
; 1 I uſed to reaſon with him. 5 8 
Mr. Serj. Chæſyre. Did you never ſpeak to them, that Care ſhould be 
taken of him, and he ought to be put 2 ſomebody's Cay” 
Mrs. Arnold. T haye often perſuaded my Brother, and Mr. Arnold about 
him : He lived by himſelf; he was not miſchievous out of the Houſe ; we 
never was afraid of him: About his Siſter, that was the only Miſchicf 
e did. IN rele. | 
Mr. Serj. Chefoyre. And you reproved him then? 


Arnold, I talked to him about it; he would laugh at it. | | Mrs, Arnold. Yes; and after that Time he did not 3 in Sight of 
Mr. Serj. Darnell. Did you take it to be the Effect of Paſſion or Mad- wo the Family. 5 rd 
neſs ? Mr. Serj. Chehhyre. Did you hear of his Behaviour out of your Sight, 


Mr. W. Arnold. I don't know any Reaſon he had for doing it. 


Mx. Serj. Darnell. Did not you apprehend that ſome Care ought to be 


taken of him? Mr. V. Arnold, My Father was then living; ſo I had 
nothing to do with him. ; N 5 
Mr. Serj. Darnell. What have you known of any thing he hath done to 


bis Father? | 
Mr. V. Arnold. I have known him abuſe him, and call him Names, 


without any Provocation, And my Father, at the Requeſt of thoſe that 
were about him, about ten Years ago, ordered me to go to the late Lord 
Onſhw, and defire him to grant a Warrant; for his Neighbours had ad- 
viled him to ſend him abroad, in hopes that might reclaim him: And at 
the Bench of Juſtices at Guildford he was by them taken up and liſted, as 


2 Marine; he went to the Baltict, but did not ſtay long; the firſt Oppor- 


tunity he ran away, and came home again naked and out of Repair, 
Mr, Serj. Darnell. I think you was talking of his being ſent on Ship- 


rd, 
Mr. Arnold. That was when I would have ſent him to Yorkſhire; but 


he would not go. Ep, 
Mr. Serj. Whitater. Mr. William Arnold, you ſay he was ſent abroad by 


the late Lord On/Inw ; have you heard him expreſs any Reſentment to my 


Lord On 


v, by Reaſon of his being ſent abroad ? 
Mr. 


Arnold. I never did hear him myſelf, but I inquired of the 


Neighbours, who ſaid, that as my fate Lord Onflow had ſent him for a 


Soldier, People would ſay, If you don't behave yourſelf well, my Lord 
On/law ſhall ſend you for a Soldier again; and that run in his Head, and 
he never could get it out again. | 
Mr. Marſh. He came away from his Ship without Leave? 
Mr. W. Arnold, Yes, I believe he did without any Leave. 
Mr. Serj. Darnell. Was you never told that this Priſoner threatened my 
Lord Onſlno ? 1 

Mr. V. Arnold. Never, before this Accident happened. 
Mr. Serj. Darnell. Not by any Servant of the Houſe ? 

Mr. N. Arnold. I don't know that any body told me he had threatened 
the Life of my Lord Onſlow. - | 

Mr. Serj. Darnell. What did the Servants tell you relating to my Lord 


Or leu? : 
Mr. N. Arnold. That my Lord Onfinu had bewitched him. 


| 


Mr. Serj. Darnell. Did they tell you of any Reſolution 7 took up- 


on that? Mr. N. Arnold. No. 


Mr. Serj. Darnell. Nor of any thing he would do ? 
Mr. N. Arnold. No, 1 don't know that they did; I don't remember it. 


& Mary Arnold ſworn. 


My Lord, I have ſeen the Priſoner ſeveral Times under great Diſor- 
ders, infomuch, that I took him for a Man out of his Senſes at ſundry 
Times. I have been in the Family eleven Years; and to the beſt of m 
Knowledge I never heard him ſpeak fx ſenſible Words together; and af- 
ter the Death of my Father he left the Houſe. Before the Death of my 
Father, I went down every Summer. I have ſeen him in great Diſorder. 
One fine Day in the Summer- Time, his Siſter, his own Siſter, went in- 
to the Garden ; they kept a Dairy, and the Pots, and the Milk-Pans 
were out, and he threw a Stick, and ſhe reproved him, Pray, don't you, 
ſays ſhe, you'll break the Milk-Pans : He catches it up, and threw it at 
my Siſter, and ſtruck her with it about the Temples ; with that, ſhe fell 
into a Paſſion of Tears, had like to have fainted away ; we got Water, 


3 


that it was in a diſorderly, diſtracted Manner? 

1 I mal ah talk ſo. 

r. Serj. Cheſbyre. If you apprehended it to be ſo, would not every bo 
dy be s/o that Nobad 9 Care of this poor Brother? 

Mrs. Arnold. It was hard to confine a poor Creature; his Father did 
not think fit to do it. The laſt Time I ſee the Priſoner, be came to m 
Houſe ; it was about a Month before he committed this Fact; and 11 
was fitting, he came in at the Back- Door, and in a great Confuſion. 1 
had a Niece with me, that had never ſeen him before; ſays I, Don't be 
frighten'd at him, he won't hurt you; but he talk'd very much, and 
look'd extremely wild, and he fat in a ſtrange manner, and my Maid re- 
primanded him for ſitting ſo : Says I, Will you have a Diſh of Tea? No, 
he would have ſome Beer. I ordercd them to mix it with ſome ſmall Beer, 
for fear of making him worſe, He talk'd extremely inwardly ; ſays I, 
Speak out like a Man, if I can anſwer you, I will. He told me he was 
bewitch'd ; he talk'd to himſelf, and I heard him curſe ſeveral Times: 
Says I, Who hath bewitch'd you? He told me, The Imps. I aſk'd him 
what he meant by Imps ? He told me, they danced in his Room all Night, 
and he could not lie in his Bed for them, and the Devil did tempt him, 
and the Imps ſtood by his Bed. After ſome Time, he would have ano- 
ther Mug of Drink, but I would not give it him: I told him, As for 
this, it is for want of going to Church, and employing yourſelf in good 
Things. To this he ſaid, My Lord Onflow, Why ſhould I be plagued 
by him ? But, to the beſt of my Knowledge, I never heard any thing 
about my Lord On/low before, or of the Peri he had in his Mind, 

| Eleanor Arnold fworn. | 

I believe this poor Priſoner to have been diſtracted for near ſeven Years, 
and in all that Time, he hath not been capable of forming any Deſign, 
or plotting any thing againſt any body, but hath lived in a rambling, diſ- 
tracted way. The Twentieth of laſt Auguſl, he came to the Pariſh 
Church of St. Mebolas, in ſuch a manner, that ſeveral of the Congrega- 


tion obſerved him to be diſtracted, and told me ſo, and ſpoke of him to 


me. He then appeared to me in a diſmal Agony, and quite out of his 
Senſes. The ſame Day, after my Lord Onfſaw was ſo barbarouſly ſhot, 
I ſee Mr. Juſtice Allen, and aſk'd him, If he had ſeen my Brother? Mr. 
Allen told me he had, and had been with him twice ſince. 
if he 1 50 wh my Brother to be diſtracted? Mr. Allen ſaid, He appear d 
to him to be ſo, and to be an Enemy to all Mankind. I aſk'd him, If 
the Priſoner had given him any Account how he came to do ſuch a hor- 
rid Fact? Mr. Allen anſwer'd, That this poor Priſoner deſired him ſeve- 
ral Times to ſhoot him through the Brains. I know it is reported, that 
he is not diſtracted, but I affirm it to be otherwiſe : I have ſeen him, for 
nine Hours together, talk Nonſenſe ; ſometimes curſe and ſwear, with- 
out the leaſt Provocation : And if your Lordſhip will give me Leave, [ 
can relate ſeveral Facts, as Inſtances of his being diitracted, My Lord, 
ſometimes, when we have gone out, he hath got the Fuel, ſwept it up to- 
gether, and made it up into a great Fire, as if he would fire the Houſe. 1 
have ſeen him take live Coals out of the Wood Fire, and throw them 
into his Father's Plate: He would often talk to himſelf ſeveral Hours: 
Sometimes he would be in the moſt tormenting Agonies: And I do de- 
clare I have been in terrible Frights, for fear he would do ſome Murder, 
Mr. Serj. Chefbyre. If you apprehended your Brother in theſe melan- 

| hoy Circumſtances, why did not you take Care of him ? © 
rs. Arnold. We apply'd to the Miniſter of the Pariſh, who was 3 


| very good Man, Mr, J/2dward,. and deſired that he would endeavour 
to 


— —_—— 


I aſk'd him, 
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ts reclait him :-He ralk'd'to him, but at laſt, be declared, he ought to 
be put into ſome Mad -Houſe. ; | . 
cen When was this?? WY RU | 
_ Mrs. Arnold. Wr —A 
Nr geh. ii, Was there any Diſcourſe of applying to a Phyſicien, 
Ge # You lay a Miniſter made uſe of Means to reclaim him, I don't hear 
of any Phyſician conſulted. . r 

Mrs. Arnold. He never had any Phyſician; to my Knowledge. 

14. 50% Nu. Had he ever any Phyſician, or aty Care taken of | 
him, as i he was a Madman? OE, 1 25 | | 
V 

Mr. Juſtice Tracy. He hath ſtruck you on | | | 
Hae No, not meg it was another Siſter. £ 3 | 
Serj. Darnell. Did you apprehend from any of theſe Circumſtances, 
that he was like to do Miſchief ? 


his Piſtols and Guns? | 


® + © F386) 
Mr. Aen. Where did he live, when you was afraid of the Danger of 


Mrs. Arnold. Sir, he lived in my Father's Houſe at Katharine- Hill, 
where I lives. | E | 
Mr. Marſh. Then, I find, wh ge 11 was in the Family, it ſeems you 
wary afraid of his Guns and Piſtols; How long Have you lived at Guildford ? 
; 7 Arnold. More than three Years. 1 have left off Houſe-kerping 
ve Years. 7 | 7? 
Mr. Aan. Have you not known him have his Gun at his Command, 
and that * uſed to go frequently a ſhooting ? | TER 
Mrs. Arnold. I 44 not know it of myfelf, but I believe he did: He 
had no Gun of his own, but he uſed to borrow one: Whed I left off 
ie I fold my Gun, and would not let him have it. 
Mr. Marſh, Why ſhould you take ſo much Care when you lived to- 


"Mrs. Arnald. Sometimes I have been afraid of it: He would make a | gether.in the Family, and take no Care afterward ? 


great Fire, and ſhut the Door, and keep us out. 7 
Mr. Serj. Darn. You have ſeen him take live Coals; and throw them 
inte his Father's Plate? | 
Mrs. Arnold. I did. TOONS EP” 5 ; 
Mr. Serj. Darn. Was you tiot afraid he would have ſet the Houſe on 
Fire? Had he not Senſe enough to do that?: ee e RR. + 
Mrs. Arnold. I believe he had done it; if he had not been prevented. 
Mr. Serj. Darn. You did not think him ſo mad, as that it was 
neceſſary to confine him. : | | 
Mrs. Arnold. I did, in my Conſcience, think ſo. 
Mr. Serj. Darn. And you did not confine him? 
Mrs. Arnold. It was not in my Power. | 
Mr. Marſh. How long have you lived at Guildford # 
Mrs: Arnold. Three years at Guildford. 3 | 
Mr. Marſh. You can't but have oblerv'd him then often out of Order ? 
Mrs. Arnold. Often ſo, by Fits. | | 
. Mr. ſs One of your Brothers ſays, he uſed to be worſe in Spring | 
and Fall. Did you ever ſend for any Phyſician ? | 
Mrs: Arnold. No: 13 | | SO” | 7 
Mr. Marſh. If he was fo Spring and Fall, a little Bleeding would 
have done him good. 9 
Mrs. Arnold. I don't know but it might. | 
Mr. Marſh. Did you ever ſend to your Surgeon to bleed him ? 
Mrs. Arnold. No. | | h 
Mr. Serj. Darn. Was it the opinion of the Family, that he ſhould be 
ſent abroad for a Soldier ? | | 4 
Mrs. Arnold. It was the Opinion of many of his Friends; but that is 
eleven Years ago. 25 
Mr. Serj. Darn. But he uſed to have his frantick Tricks then ? 
Mrs. Arnold. Les. i | 
Mr. Serj. Darn. _ Whether did you look upon it, that ſending him for 
a Soldier would reclaim him, or cure him of his Madneſs ? 
Mrs. Arnold. Some were of Opinion it would. 
Mr. Serj. Darn. What! cure a Madman? 
Mr. Marſh. Pray, how long hath your Father bcen dead ? 
Mrs. Arnold. Five Years, laſt Oftober. | 
Mr. Marſh. How long before his Death was this flinging the Coals 
on his Plate? | 5 
Mrs. Arnold. I don't know, but I believe it's more than ſeven Years 


a | | | 
SM. Marſh. Do you know any thing that ſhould give him this Turn 
of Mind ?----Mrs. Arnold. No. | 
Mr. Marſh. Whilſt you have lived at Guildford, hath it not been 
known and heard, that he went a ſporting with a Gun ? 
Mrs. Arnold. Yes, frequently. 
Mr. Marſh. Did you ever caution any body againſt letting him have 
a Gun, or Ammunition ? | 
Mrs. Arnold. No, I never did. | 
Mr. Marſh. Was he under any body's Inſpection, or Care! 
Mrs. Arnold. No. TORE | 
Mr. Serj. # hit. Did he not kill Rabbits, and ſell them ? 
Mrs. Arnold. I don't know. 
Mr. Serj. Whit. Hath he not taken Fiſh, and ſold them? 
Mrs. Arneld. I don't know. | 
Mr. Serj. hit. Did you ever apprehend any Danger from his uſing 
his Gun ?----Mrs. Arnold. Sometimes we have. 9 5 
Mr. Serj. M hit. How comes it you have not taken it from him? 


| Elizabeth Arnold ſworn, 

Mrs. Arnold. My Lord, I have lived with him ſome Years, and for 
more than ſeven Years I have obſerved him to be mad at ſome Times, 
though not ſo mad then as he hath been ſince : He was ſo very mad ſome- 
times, that I was very apprehenſive of being miſchief'd by him; he 
would have Piſtols and Guns, but I have taken them all away from him. 
Sometimes he would let off his Gun in the Kitchen, and give no Warn- 
ing: A great many Times he would fit and talk to himſelf, and fwear : 
Sometimes he would talk to inhuman Creatures in a different manner 
from what I have heard any body in their Senſes do. About a Month 
before my Lord On/low was ſhot, I obſerved, as I could by his Eyes tell 
when his Fit was coming, I obſerved him to look more wild than ever 1 


ſee him in my Life before. The twentieth of laſt duguft, he came into the 


Pariſh Church of St. Nicholas, ſtood in the Front of the Congregation, 
with his Face over his Breaſt, and his Hair in ſuch a diſmal manner, 
that I ſee ſeveral look at him ; and they told me, when I came out of the 
Church, that my Brother look'd fo frightful, that they would not meet 
him for ever ſo much. On the twenty-eighth of * laſt we met 
Mr. Juſtice Alen, and we aſk'd him, if he did not think him diſtracted; 
be ſaid, He is a great deal ſo, and he appears to be an Enemy to all 
Mankind; that he would give him no Account why he did this Action, 
but deſired him ſeveral Times to ſhoot him through the Brains. As to 
myſelf, the Relation my Siſter, Mary Arnold, hath given of it, is true, he 

ad no Provocation from me; ſo far from that, I was afraid of him, and 
I ſaid, Don't throw the Stick at me: but as ſoon as my Back was turn'd, 


Vor. VIII. 


Mrs. Arneld, I can give no Account of that; but my Father hath ' 
been adviſed ſeveral times to put him into 4 Mad-Houſe by Mr. F/oodward, 


| the Miniſter . Pariſh; and Mr. Voodward adviſed my Father; in my 


Hearing, to put him into a 


ad-Houſe ; for he ſaid he was mad, and no- 
. elſe would do him good. 


r. Marſh, Do you know this Mr. Smith ? | 
rs. Arnold, No; I don't know that ever I ſaw him in my Life be- 
fore: I do not know him. When I firſt of heard this horrid Action; 


body ſaid he was mad. 
 Eltaner Gitiings ſworn. 


My Lord, I have believed him to be a Lunatick ever ſince I knew 
him, which is almoſt nine Years: I was at his Father's Houſe with a Son 
of my Maſter's ; I ſee him do a great many wild Actions; I have heard 
him ſwear and curſe, fling Things about the Houſe, without any Provo- 
cation 2 I have been often ſurprized at it; but hearing he had never done 
no Harm, I was paſlive with it: My Miſtreſs hath been at Katharine= 
Hill for four Years laſt paſt; fix, eight Months at a time. | 

Mr. Juſtice Tracy, hat, at that Houſe ? 

Mrs. Giteings. At that Houſe, my Lord; and hath come in at the 
Back-Door, and fat in the Kitchen; and ſeveral tirties I have found him 
talking to himſelf : I have come in and ſpoke to him, and he hath made 
no Anſwer. Laſt March I went down: My Maſter's Son was ſick, and 
I ſent for him to go a Fiſhing, to get a little Fiſh. A Day or two after 
he came in at the Back-Door into the Kitchen, he ſat himſelf down; I 
defired he would go a Fiſhing, and get ſome Fiſh for the Child: He ſat in 
a confuſed Order; and at laſt he told me the Child was well enough. 


| I ſet Victuals before him, but he did not incline to eat or drink, but he 


was in a great Hurry and Confuſion, more than I have ſeen him before : 
I was amazed at it, and I aſked him the Reaſon; he told me my Lord 
Onſlow diſturbed him Day and Night; and alſo he had ſent Imps and 
Devils into his Room, and he had no Sleep, and he was with him where- 
ever he went. I have ſeen Him ſince this, and I always found him in great 
Diſorder, always complaining of my Lord Onflow's bewitching him, and 
he had ſent into his Chamber Devils and Imps, and he had no Reſt, and 
he could not go a Fiſhing, for my Lord On/law was with him. I in- 
uired at that time whether he had been fithing in my Lord Onflow's 
Ponds, or had offended his Lordſhip with any thing he had ſaid ? No; he 
knew nothing, but that he was with him perpetually. About May he 
hurt his Arm, by jumping over a little River; and, as I was told, he 
went to Mr. Thomas Howard. 5 | | 
Mr. Juſtice Tracy. That's nothing what you was told. | 
Mrs. Gittings. My Lord, I only bring this as a Circumſtance, He 
went there, and Mr. Thoma Howard applied a Plaiſter, and rolled it up. 
The next Morning he ſent his Man to know how he did : The Man called 
at a Neighbour's Houſe ; it ſeems he did not care to go by himſelf; and 
when he came into his Room, there he found the Plaiſter and Roll thrown 
about the Room. | | 
Mr, Juſtice Tracy. Did you ſee this ? | 
Mrs. Gittings. When I heard of it, I went to him, and enquired why 
he ſerv'd Mr, Howard's Man ſo, and would not let him do up his Arm? 
Says he, Mr. Howard and his Man are Rogues; they only wanted to 
make Iflues in his Arm, and his Arm was well mos and they ſhould 
do nothing to it. This I heard him ſay, Some little time after that, I 
underſtood that Mr. J/aite's Rooks had offended him, by the Noiſe they 
made in the Night, that he could not ſleep for them. I have heard abun- 
dance of Stories that I muſt not repeat here; ſo will only tell you ſome. 
He came one Day into the Kitchen, and ſitting in a diſconſolate Manner, 
I afked him how he did? He told me he was bewitched and diſturbed, 
and Mr. Waite's Rooks made ſuch a Noiſe, that he could not ſleep, nor be 
at Peace Day nor Night: I told him he had uſed Mr. Waite ill: He ſaid 
he had no more Bulineſs to keep Rooks than he; and Mr. Waite is a 
Rogue, and Nobody loves him ; and he knew his Wife did not love him. 
This he told me, and ſaid they had diſturbed him all Night and Day; and 
was then upon the Story of my Lord On/i2aw again; I thought he had got 
out of one into another, | 
Mr. Juſtice Tracy. When was this ? 
Mrs. Gutings. After May, between May and June, in the Middle of 
une, I believe. After this was over, that the Rooks were done with, 
and got out of his Head, then he begins with my Lord Onflow a-freih 
then I often heard that he complained of my Lord On/low's plaguing him 
Day and Night. | 
Mr. Serj. Cheſh, Don't tell what you have heard from other Folks, 
Mr. Serj. Whit. Did not you live with Mr. Edward Arnold f 
Mrs. Gittings. I live now with Mr. Nathaniel Arnold. 
Mr. Serj. Mit. Did you ever hear the Priſoner threaten my Lord 
Onſlow, or his Life ? | 
Mrs. Gittings. Nevet his Life, nor nothing like it. 
Mr. Serj. Whit. Did you never tell one of theſe Brothers that you 
have heard him thus threaten my Lord Onflow? - | 
Mrs. Gittings. No, I never did hear him threaten my Lord Onſlnw. 
Mr. Serj. Whit. Did you tell any thing of the Priſoner ? 


Mrs. Gittings. Yes: 1 told my Maſter's Brother that I was in a great 
| Rr Fright 
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Rk: wet ee ice gt Laer My Pcb works hin G 1 
ſee FR” and much feared he would do himſelf a Miſchief. - „ 


| 


Mrs. Gittines. My Maſter's Brother ſeemed furprized. 


deal more to ſay, m 


ay, ſome time before he ſhot my Lord Ouſu, and coming from Church, 
ov 19 0 0 into the Houſe of his Landlady; I | # 


_ 


a Shower of Rain drove my 


was with her: The Landlady came, and my Miſtreſs. aſked where the 


| . Priſoner was? She ſaid he was within: My Miſtreſs told her that ſhe was | 


with him, and did not defire to fee him; ſhe was very angry 


chat Mak: go.away with Mr. Fault Horſe. His Landlady told my 
Miſtreſs, He is certainly mad, and it was wy to be minded what he laid 1 


Mr. Serj, Che/ayre, What you have heard goes for nothing. 
7 e to ſee dhe Priſoner in the Gaol in Ae the 23d 
ol laſt Month, being the firſt time I ever ſaw him ſince he ſhot my Lord 
On/lrw : ] found him in great Diſorder then, and 1 aſked him How he came 
to do ſuch a wicked thing? He gave me no Anſwer, or none that I could 


make any thing of. 


% 


WA 
* 
2 


4 


he told me it was one hema. ich I knew to 
two little Boys: I wondered at his Anſwer. I aſked him how be did, and 


told him the Time drew near for his Trial: He tobk no Notice of that; | 17 
At H 


Swetman, 
| Mr. Serj 
Stwetman. 


Mr. Serj 


he ſaid there was a great Plague in the World; and alſo that he knew not 


ow eit came; but repeated it, God tz 
lague came, or any * it: But abundance of times theſe Words 
ͤõͥ —xx8— Ws 

. Mr. Serj. Chaſpyre. What Words? | 5 
Mrs. Gittings, God take his Soul, if the knew how the Plague in the 
World came. I enquired what he meant by it? He told me the Wicked- 
neſs of wicked People had occaſioned it, and there would be great Mourn- 
ing in all the World. I enquired what he thought would become of him 
if he was to be tried and condemned? He told me he ſhould have a Fort- 
night's Time to go where he would, and do what he would : Then every 
Body would be eaſy ; 

Laſt; and he repeated the Words, God take his Soul, if he knew any thing 
of the Plague in the World, or any thing about it. js. 7 

1 Mary Martin rn. | 

Mr. Edward Arneld was in my Houſe, which People faid was mad: 
Ned Arnold, mad Ned Arnold. People would give him that Report; or 
crazy Ned Arnold. Ned Arnold was in my Houſe, and accordingly called 
for a Mug of Beer, And pleaſe you, I keep a Publick Houſe, When | 
had fetched him a Mug of Beer, he ſat himſelf down by the Fire; he fell 
a ſwearing and curſing, and ſwore that my Lord Onflow was in his Belly. 
Says I, Ned, what makes you ſwear, and curſe my Lord On/hno ſo? It is 
Pity, Ned, but my Lord ſhould know it; if he knew he was 1n your Belly, 
he would quickly come out of it. Says I, If you will have, Ned, a Chariot, 
you and I will go to him. Then we coneſuded what time to go, which 

was about eight or ning o'Clock the next Morning, to go to my Lord 
Onſteto's, bs tell him he was in his Belly. Accordingly he got out of 

his Chair, and took a Knife, and ſwore he would carry that with him, 
I tell you nothing but what is true, So then comes in Harry , 
Mr. Flutter's Man that belongs to the Horſes, He comes in with a Whip 
in his Hand. I ſaid, Harry, will you go and aſſiſt Ned and I to my Lord 
Onſtzu's, and tell my Lord that he is in Ned's Belly? "Then ſeveral came 
in, ſeveral Carriers to drink at my Houſe: And this ſame Man fell a 
* hing heartily. I ſaid, Harry, will you go? Yes, ſays he. But, ſays 

ed Arnold talks of carrying a Knife. No, ſays he, if you carry a 

Knife, we may carry you there, but my Lord will take Care of us, and 
ſend us to the Houſe of Correction. Ay, ſays I, and hang you tov. He 
had been in my Houſe twice before, I will leave nothing that I can re- 


member. | 


7 


Sall. far the Priſoner, I deſire ſhe may be aſked, whether he did not open 


his Boſom, and bid her feel for my Lord Onflow ? 
Mrs. Martin. Some time before he came to our Houſe, and fat ſcratch- 
ing his Boſom, and feeling and looking down into his Boſom, curſing and 
ſwearing, and he ſaid my Ford Onion was in his Boſom, and he had ſuch 
an Influence over him, that he could neither eat, nor drink, nor fleep, or 
be at Eaſe for him. FEES PIES ; 
Mr. Serj. Cemyns. You ſpoke of carrying a Knife; Did you aſk him 
the Reaſon why he would carry the Knife? 


Mrs. Martin, No, I did not. | 
Mr. Serj. Comyns. Did you apprehend that he deſigned any Miſchief? 


Mrs. Martin. No, I had no Thoughts about it; I only talked in a 
jokerly Way. And it pleaſe you, my Lord, he was there looking in his 

oſom. One time he comes, ſays he, There is Sukey Monneux, my Lord 
Otero is got into Sukey Aonneux's Belly, I did not know there was ſuch 

a Gentlewoman. Says he, He is ſuch a Plague to her, that ſhe cannot 

eat, drink, or ſleep. Says my Daughter, about eighteen or nineteen, not 
twenty Years old, Can't you ſhit? Becauſe he had ſaid he could not eat 
or drink. If I ſhit, = he, it won't ſtink like another Man's Turd. 
My Lord, it is true. I think I have nothing more to ſay. 
| Swetman ſworn, 

I took. him. to be a crazy Sort of a Fellow, not to be in his Senſes at all 
Times. He would ſay he was plagued with the Buggs and Bollies, that 
he could not reſt a Night; he was fain to ſtop his ears with the Rugg, 
or he could not ſleep. In the Morning ſometimes he bath aſked me whe- 


ther I could reſt ? J told him, Very well. I aſked him, How he reſted ? F 


Says he, I am plagued with the Buggs and Bollies. He lodged at my 
Houſe fifteen Months. ; 
Mr. Juſtice Traq. How long ago is it ſince he lodged at your Houle ? 
Swetman. He lived there till this Accident happened. | 


Mr. Serj. Whitaker. Did not vr lend him a Gun ? 
Swetman, Not at that Time: I did uſe to lend him a Gun in the Win- 


3 


Mr, Serj. Wbitater. What Anſwer did hemake? i 
Mr. Serj. M hunter, Did not he ſay, Mind your own B TROY you | . "4 


nothing to-do Witt it; or to that Papo; 
Mrs. Gittings. No; I know 1 of it chat he 'faid fo. I have à great 
to ſay, my Lord; My Miſtreſs and I coming from Church one 


* 


L aſked him If any Body had ſet him to do it? and 
| $:vetman and Thomas Farmer; which I knew to be 


God take his Soul, if he knew bow the ] 


Says 
When I came home, I bappened to drop a 
by; ſays he, Ned, ſhall you and T go and catch Conies ? Says he, I have 
ou may take my Father's Gun; and, ſays the 
as he might take it? 


u t let Gun be ſo in the 


„ and all would be at Peace. This was on Saturday 


ay 


the Gun to go out. 
Mr, vente 

aſk you, M 

all, 


. 


Mr. Serj 


never a Gun: Says he, 
We will go Halves, 
r. Serj. Mhitater. Then you left the Gun, 
Swetman. I did not lock it up. | 
Mr. Serj. M hiiater. How came yo 
he might come at it, if you apprehended him to be a Madman? 
imes he did catry a Gun, and he came of a good 
ght I might let him have a Gun, whea I fee him in his 


iſcourſe about giving Sixpenee to kill 


Stetman, In former 
Family : I thou 
Senſes. 2 gs 
Mr. Serj. Comyns. You ſay this D 
Conies, gave occaſion that he had vour Gun ? —Swetman. Yes, Sir. 
Mr. Serj, Comyns. Did he hear you ſpeak it, that ſuch a one would give 
Sixpence, Wh, 2 7 46% HRP | Rn. 
 Swetman, Not to my Knowledge; but my Boy took it up, and told 
him him the next Da) ene eee | 
Mr. Serj. Ch 
Wine, when was it? 
Stetman, A pretty while before this happened. 
Mr. Serj. Cheſpyre. What do 
_ Swetman, I believe it mi 
Mr. Serj. Cheſbyre, Did not he uſe to have the Key 
in and out as he pleaſed? ' a 
Swetman. We had two Keys ; he 
Door, and k 
Houſe. 


Mr. Serj. 


would ſay Cuckoo. | 
Mr. Serj. Comyns. Have you ever heard him threaten my Lord Onfow? 


Stwetman, I have heard him curſe and damn my Lord 
Mr. Serj. Comyns. Have you never heard him threaten him? 

Stoetman. One Time, about a Twelvemonth ago, he ſaid he would 
ſhoot my Lord Onſſe at the Horſe- Race, and looked very wild. 

b. What Horſe- Race? Guildford Horſe- Race? 


zot him at the next Horſe-Race? 


Mr. Ma 


Stuetman. I took it to be fo. 

Mr. Marſb. Did he ſay he would ſhi 

Or he would have ſhot him at the former Horſe-Race ? 

F > I took no further Notice of it; for I took him to be à crazy 
ellow. | aan 74 *p4 


Mr. Marſh. But what did he ſay? © 
Stoetman. He ſaid he would ſhoot my Lord On 


welman. 


Ir what he heard 
this Man's Wiſe and my Lord Onfloy #6 
 Swetman., He ſaid, My Lotd Onflow had b 
into the Kitchen, and fat it on the Dreſſer 
in the Morning, the Wine was drank out-of the Hamper, and the'emnt, 
Bottles were upon the Drefſer, When T have come | 
he; my Lord hath been ri, 
with your Wife, and 
Stairs, thatT can't re 


brought a Hamper of Wine 


8 e „It is true, 

getting here, and my Lord kee Comp 

ouſe is diſturbed, they keep Mater © 48k 

have opened the Kitchen Door, to ſho 

that it was not ſo; that there was no Hamper nor Bottles there. 

. Whitaker. Pray, give an Account when he had your Gun 
Io he: tos „ 


Sir, I can't do it. 
» Whitater. I aſk you, w 
It was at my Houſe. __ 
. Whitaker. What Gun had he when 
Swetman, It hath been reported that it was my Gun. 
Mr, Serj. Vhitater, How came he by that Gun? 
Stel nan. I will tell you how he might come to have the Gu 
Mr. Watte s, hooing of Turnips, before this happened; fa 
Can 8 catch my Conies ? Says I, I believe ſome can do it 
ie, I will give Sixpence a Coney to any Body for catehing of them. 
ord about it; my Boy wis 


here your Gun was at that Time ? 


y | f 
Mre. Pray, This Story you tell us about a Hamper of 


you call a pretty while? 
ght be half a Year, „ „ 
of your Houſe to go 


Ve had two | had a Key, but we could bolt the 
cep him out of the Kitchen: I was afraid he would fire the 
Mr. Serj. Cheſtyre. He might come in and out when he would ? 
Swetman. We did not truſt him with that Liberty to go into the Kitchen, 
Mr. Serj, Darnell. Did you truſt a Man in your Houſe, 
afraid would fire it?: af; Arn, | 
Stwetman. He could not come to that Place where the Fire was, 
i Mr. Serj: Darnell. You was often frightened left ſuch a Thing ſhould 
appen n | he 
Swetman. 


that you was 


I was going to turn him out: IT told my Wiſe, This Fel- 
low 1s ſo mad, that we can't keep him any longer ; he is fit to go to Bedlam, 
Mr. Serj: Comyns. Did you hear him tpeak of my Lord Onſle ? 
Swetman. He hath been railing ſome Time. When my Bov was alone 
with him, he aſked my Boy for my Hog-Knife'; the Boy aſked 
he would do with it? And he ſaid, He would k 
rj. Comyns, Did you hear this? 
 Swetman. I did not hear him ſay it, 
home. | 
Mr. Serj 
| my Lord 0 
Swetman. Sometimes 


ill himſelf, - 
ut my Boy told me when I came 
s. Did you ever hear him ſpeak by way of threatening 
he would halloo 1 an Owl doth ; ſometimes he 


1/low at the Horſe-Race. 


dS oc 


k 


he 
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him ſo, that he could not take his Reſt at 


* 2 * 
w.% e A 1 4 
1 a - : 
. Wt 


Twelyemonth * There was one Horſe- 


this, was May was Twelvemonth; How often 


"Mr. . You { 
ja 1 don't know how often, becauſe I did not mind: He never 


, Fate 7 


had it then. 


„% / ᷣ nn feorn. | 
Mr. Tuſtice Tracy. What do you know of this Man? 
Dedman. I know him to be a Madman, * 
Mr. Juſtice Tracy. Why ? JA; FAS eb 
Dedman, By reaſon my Lord Onflow was always in his Mind; he was 

always troubled with my Lord Onfow ; he could never take no Reſt, the 

Devils and Buggs troubled him ſo, In the next Place, he rented a Houſe, 
he had neither Goods, nor Beds, nor Chairs, either to ſfitorlie down upon 
he had nothing to lie down upon. He would come to the Houſe, and he 
would beat them all out of the Houſe ; I have been called from my Work, 

to make Peace among them. | "DV 
Mr. Juſtice Tracy. What Houſe ? To whom was this ? 

Dedman.. To his Friends, to his Siſters. 

Mr. Juſtice Tracy. How long ago is this ? 

Dedman,. About five or fix Ant _... 

Richard Wheatly ſwern. . 

l beatiy. I have ſhaved him theſe two Years, and he hath come into the 
Shop ſometimes ſo that I have been afraid to ſhave him : Sometimes he 
would come in, and go out again, and hath ſpoken never a Word, 

Mr, Juſtice Tracy, Why have you been afraid? | 

i1Fheatly: Becauſe he hath ſwore all the Time I have been ſhaving him. 

Sollicitor fir the Priſiner. My Lord, I deſire he may be aſked, Whether 
he did not uſe to defire him to cut his Throat? 

* One Time, as I was ſhaving of him, he ſaid, Dammee, cut 
my Throat. | | | EET; | 

Mr, Serj. Cbeſtyre. I ſuppoſe, at that Time, you had given him a Nick; 
Iaſk you, Whether he ſaid, Cut my Throat? Or, You will cut my Throat? 

Wheatly, He ſaid, Damn you cut my Throat. 21 

Mr. Serj. Whitaker, What Anſwer did you make? "41 


MN deatl. None: I was afraid. | 5 <1 
Mr. Serj. I/hitaker, Did you take every Man for a Madman, that ſwore 


when you cut him ? 3 
113 | Tydie worn. | 
Tz die. I have known Edward Arnold for ſeveral Year: z and I never 
knew but that he was a crazy Sort of a Man. 
Mr. Serj. J/hitaker, What do you mean by a crazy Man ? 
Dyadie He had ſeveral fooliſh Expreſſions. | 
Mr. Serj, #hitaker. Did you take him to be a diſtracted Man? 

Baie. Sir, I could not take him to be otherwiſe. 

Sollicitor fer the Priſoner. My Lord, I defire he may be aſked, Whether | 
he heard him expreſs himſelf about the Buggs, and Bollies? Or, Whether 
he propoſed to take his Gun, and ſhoot himſelf? | 

Mr. Juſtice Tracy. Did you hear him talk about the Bollies ? | 

Tzdie.. L heard him ſy, that the ee and the Plagues plagued 

ght. 

S/. Whether he deſired that he might dle bis Gun, and ſhoot himſelf? 

Tydie. J have ſeen him ſeveral Times. 

Mr. Juſtice Tracy. Did he ſay he would take his Gun, and ſhoot himſelf? 

Tygie. I can't ſay that; I don't know it, I never heard it: I have heard 
him ſit, and rail, and ſwear, and damn' to himſelf. 

Sol. I deſire he may be aſked, If he hath cver heard him ſay any Thing 
about any Tranſaction between my Lord On/low and this Swetman's Wife! 

Tydic. I have heard him lays that my Lord Onflow was one Night 
there, at Swetman's Houſe, and he drank out a Hamper of Wine there; 
and they had Fiddles, and danced ; and he ſaid, one Sentiman played to 
them : And when he came down in the Morning, there was the empty 
Bottles upon the Table. | 
| 7 Thomas Poulter ſworn, 

Poulter. L ever took the Man to be not as another Man; he was always 


out of his Mind. | : 
Mr. Serj. N hitater. How long have Ky known him ? 
Poulter. Sir, I have known him theſe Nine Years. One Time he came 
in ina Paſſion where I was, and ſaid he would kill me. 


Mr, Serj. Whitaker. What was the Reaſon ? 


— kk. 
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often come in at his 


bis Siſter hath not been at Home. ur da) | 
Lord: che came and aſked for ſome Small Beer: My Miſtreſs was 


„ 
” - 


| Mr. Serj. Mhitaten. Where do you live ?---Poulter. At Godalming. 
Mr. Serj. H#hitater,.\Did you give any of his Relations Notice of this? 

Peulter. A great many People: knew. of this: He ſaid, he wiſhed he 
could ſee him to ſcratch him to fetch Blood of him, becauſe he had be- 
witched him, and he would go to the King, and know the Reaſon, why 

34 DE Mary Morris ſworn. | LE 
- Marris. My Lord, I have known him almoſt theſe five Years; I always 
thought him mad; » 


his mad Actions, as I have ſeen him in; he hath 
t his Siſter's Houſe, and hath ſat himſelf down, and hath 
talked to himſelf ; and hath ſwore, and curſed, and talked of the Plague, 
and would look one Way and t'other, and talked to himſelf: He wou! 

ſit ſo an Hour together, and then he hath got up, and gone away, when 
On the Saturday before he ſhot my 


not at Home; I fetched him ſome; he ſat himſelf down, grinned his 
Teeth, and had ſuch Actions; looked one Way and t'other, and with- 


out any Provocation curſed and ſwore, and talked of Plagues . I was ſo 


frightened, 1 called my Fellow-Servant into the Room; I was afraid to 
ſtay with him. E802: PITS brow: (of TR | W + 
r. Juſtice Tracy: Did he ſhew any Marks of Rage ? 

Morris. Yes, my Lord. 3 

Mr. Juſtice Tracy: What did he do, beſides grinning his Teeth ? 

Morris. He did not ſay much: he looked about, and talked to himſelf, 
Mr. Juſtice Tracy, How did he talk? | 

Morris. He talked to himſelf. 

Mr. Juſtice Tracy, How? i 

Morris. Oh! very wildly; with his Eyes looking one Way and t'other. 

Mr. Serj. Whitaker, Was he curling at any body in particular? 
Morris: Not as I heard; I did not hear him mention any body's Name. 

Solliciter for the Priſener. My Lord, I deſire this Witneſs may be aſked, 
What "Tranſaction ſhe ſaw in the Man, and what Directions ſhe received 
from the Keeper, in the Houſe of Correction? e 5 

Morris. 1 carried him Victuals every Day, while he was there: He 
faid very little to me, but behaved himſelf much as he uſed to do. The 
Gaol- Keeper, Mr. Flutter, and John Pullen told me, that my Miftreſs 
ſhould not cut him Victuals with Bones, nor they would not let him have 
a Knife; they were afraid he would make away with himſelf; they ſtrip- 


ped the Meat off from the Bones, before they gave it him: The good 


Woman of the Houſe where he lodged, and the Boy went with me to ſee 
him; ſays he, Foe, How do you do? Do the Plagues and Bollies plague 
your Houſe as they uſed to do when I was there? And the Boy laughed 
at it; | : 
| Sita: Stephen Fachin ſworn. 2 
Sollicitor for the Priſoner. My Lord, I deſire he may be aſked, Whether 
he hath not found him laid in a Lodge all Night in the Air? | 
Fachin. My Lord, I found him in Lolli Lode and there he was when 
I went to work upon a Place, where there is none but hard 'I'imber, 
Mr. Juſtice Tracy. When did you find him there? | 
Fachin, I can't remember the Time. | 
Mr. Juſtice Tracy, Was it Night or Day? 
» Fachin. It was in the Morning. 
Mr. Juſtice Tracy. Had he been there all Night? 
Fachin. As far as I know, he had. | 
Mr. Serj. Ch:fyre. How long ago is this ? 
Fathin. About two Years ago. 


- 


Mx. Serj. Cheſhre. What Time was it! 


Fachin. It was in the Morning about ſeven o' Clock ; we went to mend 


| the Tiling of the Lodge; I can't tell the Time of the Year it was. 


Mr. Serj. Chefbyre. About what Work was you about! 
bt Mending the Tiling of the Lodge: It was the Spring of the 
ear. | h 6 
Mr. Serj. Chefhyre. About Lady-Day ? | 
Fachin. It was then about. 
Mr. Serj. Cheſiyre. Did you aſk whether he had been there all Night? 
Fachin. No; I did not find him at firſt, but he popped his Head out: 
When I found that, I looked up, and heard a Man cry, Don't meddle 
with my Tobacco: I was ſurprized at it, ee 
Mr. Serj. Chebyre. Who brought you here ?---Fachin, I was ſubpcena'd. 
Mr. Serj. Cheſhyre. Who brought you ?--- Fachin, Mr. Arnold. 
Mr. Serj. Ch.yre. Which of them was it? 
Fachin. I don't know both; Mr. Arnold, of Katherine- Fill, 
Mr, Serj. Chefhyre. Had you any Promiſe of any Money, or any Thing 
elſe, if you could ſwear him a Madman ?--Fachin, No, my Lord, | 
Mr. Serj. Chefpyre, Were you not told, it ſhould be worth Thirty or 
Forty Shillings to you, if you could prove him a Madman ? 5 
Fachin. I had nothing promiſed me. 5 
Mr. Serj. Cheſtyre. 1 aſk you, Whether they ſaid, It ſhould be worth 
ſo much to you ?---Fachia. No. | 5 | 
Mr. Serj. Cheſtyre. Did Nobody ſay fo to you ?--- Fachin. No. 
Mr. Serj. Whitaker. Have you not declared that this Arnold was a 
Rogue, and no Madman ? e d | | 
Fachin. I believe he is a Lunatick Man. 
Mr. Serj. Whitaker. I alk you, Whether you have ever declared that you 
believed him a Rogue, and no Madman ? each 
Fachin. 1 believe I always took him to be a Madman. | 
Mr. Serj. Darnell. Did you never ſay to any body, that it was your 
Opinion, that he was not mad, but a . ? | 


Poulter. | know none at all; but it paſſed over, and he never did me 
any Harm, or any Wrong. About a Fortnight before this was done, I 
was working in the Field, and he came to me, and looked mighty melan- 
choly; he — and curſed, and he ſaid at laſt, Damn Tom Onſeiu; and | 
I-aſked, how my Lord Onſlow had hurt him? He faid, he had bewitched 
him four or five Years ago, and he had had nothing gone through him | 
never ſince, and he ſhould never be able to go up May Hill. This was 


about a Fortnight before this Accident happend. 


— 


 Fachin. Sir, I never ſaid any ſuch Thing in my Days: No, indeed, 


| I did not. 


Mr. Serj. Myitaſer. Did you not ſay ſo to one Sentiman?-Fachin. No, 
Mr. Serj. //hitaker. Had you no Diſcourſe about it ? 


Fachin. No, no. 
Robert Dandy ſworn. 
Dandy. My Lord, I have known him a great many Years ; I lived near 
his Father's ; I never thought him any Thing but a crazy Man, ſeldom 
in 
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zn bis Senſen; Hils Father Baifi font for me kerl Tl, 20 Geſtee him 


tobe civil! fer he would be ready to beat his Siſters und his Father but of | he 


Doors: told bim, if he would not be civil, I would ſend him for a Bol 
flier. I had him before u Juſtice of Peace, to frighten him, but he has as 


bad When he came home again; 


. * 
4 


* 


Mr. Juſtice Tracy. Did you hear him threaten to tutn his Fathet and : 


_ Liſters out of Doors ? 5 1 3 
Dandy. I did not heat him: He abuſed his Father; and I Had him defore 


Juſtice of Peace; I was Conſtable. 


Ml. Serj. Cher. Did you'take this to be u Carriage to » Madman, o 


to a wicked Man, to reclaim him? PSP, 5 
Dandy. I did not take him to be in his Senſes. oy 
Mr. Serj. Cho/byre. Why did you carry him before a Juſtice? Was he 

not a wicked Rogue, an untoward Boy? Was not that the Reaſon wh 

| his Father ſent him for a Soldiet'Do you uſe to ſend'Madmen for Soldiers 
1% > Mary Swetman ſworn. © bf 30 


Seoul. for the Priſoner. This is the Wife of = Swetmanz ©: .- | 


the Prifoner ? | 


 Swetmhan. 1 really think he is a Madman, and Hot in his right Senſes. Fa 


Mr. Juſtice Tracy. He lodged at your Houſe? | 

Swetman, He lodged at my Houſe. _ e F 
MI. Juſtice Tracy. When? About this Time that this Accident hap- 
pened? Th | | 


Stoetman. Yes, my Lord: Though when he came to my Houſe, I took 
him to be a pretty ſenſible Man. After a little Time, he grew very mad: 
and one Sunday Morning he got up, and walked out with my Son 


the 
Cbapple- Hill, and when he was. upon the Hill, he faid to my Son, J. 1 


wont come to your Houſe, | | 
Mr. Serj. Che/byre. Was you there ?«--Swetman. My Son told me fo. 
Mr. Serj. Cheſbyre. That won't do. | 
' Swetman, He ſaid he would not come to my Houfe any more: It rained 
that Night, but he did come, and went to Bed. The next Day he went 
a walking, but 1 don't know where : Ac Night he came home; I heard 
him come home: About Nine, I deſired him to come in, and go to Bed, 
becauſe my Huſband was not at home: He ſaid, He come in, would 
not come in, I had got Rogues hid in the Houſe 3 and I faid, No, Mr. 
| Arnold, or Edward, or Ned, I can't tell which; he ſtepped over the way 
with ſuch a Fury, and ſaid, He would not come in To-night; I thought 
he ſhould not come in to frighten me; I locked the outward Door; he had 
a Key, ſo had I, and I bolted the middle Door, that when he got in at the 
outward Door, he ſhould come no further. At Two o'Clock in the Morn- 
ing he comes to the Door, and fat there till the Clock went Three, then 
he came in; I finding him there, got up, and opened the middle Door; he 
went to Bed, ſaid nothing to me, or I to him, but looked out of Humour, 
in a wild, ſtaring, diſtracted way: A little while after, my Huſband came 
home, und as he ſat by the Fire, he came to him; Stephen, ſays he, you 
are a pains-taking Man, but you have a bad Woman for your Wife, and 
he made me out as if I was naughty te my Huſband; ſays he, She hath 
ſuch Rackettings and ſuch Doings here ; ſhe hath had Men above Stairs, 
fed them with Victuals, and I could not reſt for them. He ſaid, He came 
down one Morning, and he ſaw a Hamper and Bottles of Wine ſtandin 
upon the Dreſſer, as my Lord Onflow and I had drunk out, and he ha 
been there friggetting ; and I was in a Paſſion, and my Huſband faid, I 
was to blame to take > Sex of him, for we took him for a Madman. 


Sometimes I have deſired him to read a 3 in the Bible, when my 


Huſband hath been abroad, to paſs away the T ime, till my Huſband hath 
come home, which he did ſenſibly; 1 Jefired him to read another, he did 
it very ſenſibly, Another Time, as he was ſitting down on the Couch, by 
the Fire-Side, I ſee him look very wild, and I came to him, and faid, 
Come take the Bible, and read, and put all theſe abominable, wicked, 
diſtracted Things out of your Mind; he gave me no Anſwer, but took the 
Bible out of my Hand, and looked in it, and ſwore and railed, and ſaid 
ſuch Things as I am ſure could not be in the Bible, and he looked very 
wild and very mad. i ; | 

Mr. Serj. Ch:fbyre. How long was this before this Accident happened? 

Swetman, I can't tell how long, it was within the Time he was at my 

ouſe., = | 
11, for the Priſmer. Pleaſe to aſk her about the Rugg at her Houſe. 

Mr. Juſtice Tracy. What do you ſay relating to a Rupp ? 

Stwetmen. One Morning, in a raging Condition, I heard him ſwear, 
that he had pulled my Rugg to pieces, and had ſtopped his Ears with it. 
When he came down Stairs, he came raving, and pulling the Stuff out of 
his Ears, and raving at the Bollies and Bolleroys, and I know not what, 
and ſaid, The Bollies plagued him, and he thought my Lord Onfow 

lagued him. | | 
y ollicitor for the Priſoner. My Lord, I humbly beg the Favour, that 
ſhe may be aſked, relating to the Tranſaction that Morning, when this un- 
happy Accident happened, that ſhe would give your Lordſhip an Account, 
if you pleaſe to aſk her, whether he lay-at home that Night, and what paſſed 
between her and her Son, relating to Mr. Maite Conies? And whether ſhe | 
did not mention, that Mr. Maite would give Sixpence for every Coney 
they catched, becauſe they eat his Turnips ? 1 

Mr. Juſtice Tracy. You would have me to aſk theſe Queſtions ? Did he 
lay at home that Night? | | 

Swetman. My Lord, he did not lay at home that Night; I never heard 
nor ſee him till about Six o'Clock; he took a Baſket of mine, and went 
to Guildford, and bou hta Loaf; in the mean Time, I got up, and he, to 
the beſt of my Knowledge, aſked me, Whether I had ſeen or heard any 
thing of the ox-Hounds ? and I ſaid, No, don't trouble me, I have ſome- 
thing elſe to mind: That was in the Morning, after he came from Guild- 


ord. 
# Sell. Did you hear him ſay any thing about J/aite's Conies? 
Stwetman. Ves; after he came home, he aſked me if I had heard or ſeen 


any thing of the Fox-Hourids ; and he looked ſadly wild and indifferent. 


He went out of Doors, and came in again ; fat down, and got up again, 
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and was very untownrd; My rr in, and aſked him, Whe: 
e would go and ſhoot: Mr. Jarte's Conies ? For my a 
Arnold ſhould ſhoot them, and he would bring them to him; and M. 
| Arnold ſaid, de had no Powder. not Shot, nor" Money to buy any. 45 
my Child faid, I will go with you, and atk my Mother. "$6 Mr, e, 
aſked me to lend him a Shilling; and I did lend him a Shilling's worth of 
7 


Halfpence ; and my Child wanted to go with him to Guildf}r2 t 
this Powder and Shot: I faid, he ſhould not go, but he Mould * 
School; and Mr. Arnold was to go to Guildford and back again. * 


R OP IU i 


Mx. Juſtice Tracy. How far do you live from Guildferd# © 
Swetman. About half a Mile. After he had got Powder and Shot, | 
ſee the Gun ſtanding in one Corner in the Kitchen. At laſt I thought he 
had not a Mind to go and ſhoot the Conies. He was gone out of the why 
2 Man, and a Woman came and deſired me to ftand at my Door, there wa 
a Horſe and a, Hamper coming by; I uſed to buy Fiſh of them as 
went by. I deſired Mr. Arn:/d to ſtand at the Door, while I went up to 
dreſs. I took it he would ſtand at the Door while this Horſe and Hamper 


| went by. To the beſt of my Knowledge, he ſaid he would. I went uy, 


Afterwards he came, and ſaid, Are you coming down? I ſaid, No: But 
I faid, If you want to go, you may go. I thought him a truſty Steward. 
So he went away... I Jooked to ſee which way he went. He went up the 
Lane towards Mr. Waite's Turnip-field. Then 1 went away to dref 
my Head. I was but juſt gone, but I heard the Gun go off. Thinks ] 
this Man hath ſhot fomething in the Lane, When I looked, I ſaw ſome 
Gentlemen, and ſome Horſes, and Nobody upon them. Then I thought 
he might have frightened the Hor ſes, that they had thrown the Gentle. 
men. Immediately one came to me, and ſaid, Dame, bring a Chair, 
Which I did. And I ſaw a Gentleman was ſhot : He was wounded and 
bloody. Somebody ſaid, Have you got ſome good Brandy, or fair Water? 
I went and fetched both, When I came again, I did net know that this 
was my Lord On/flew. 5 | OY 
Mr. Serj. Whitaker. Had you heard him ſay any thing that Day, or be- 
fore, threatening my Lord Onflaw ? | | 
Swetman. Ves; I have heard him ſay, he would kilÞ my Lord Or. 
Soll. for the A care And Nobody elle ? | 
Stwetman. He hath faid he would kill me; and he hath threatened to 
kill Sentiman; and he hath. threatened to kill my Child; for you are 
plagued, and I am plagued, and your Child is bewitched, he faid. 
Mr. Marſh. Where did this Gun ſtand ? | 
Stwetman. It ſtood ſometimes in one Place, and fometimes in another. 
Soll. for the Priſoner. I beg leave to examine a Witneſs or two, to con- 
firm this Witneſs's Evidence. Oe | 


| Eleanor Arnold called. 3: 
Mr. Juſtice Tracy. Did you hear what this. Witneſs ſaid? 
Eleanor Arnold. Yes ; ſhe related the ſame thing to me, 


Mr. Juſtice Tracy. How long ago? 
Eleanor Arnold. About a Fortnight ago. 1 
Mary Arnold. And ſhe gave me the ſame Account. 

Mr. Copeland ſworn. Pry þ 
My Lord, I was with him in the Marſbalſen. I aſked him, What 
could induce him to murder my Lord Onfow ? He made me little Anſwer 
at firſt ; but at Jaſt he ſaid, My Lord Onflow had bewitched him; and if 
he had any Money in his Pocket, he could not ſpend it in any Quiet; my 

Lord Ole troubled him, and run in his Head, that he was never eaſy, 

nor never quiet. I aſked him, Whether any body had put him upon this 

Action? And he heſitated pretty much at firſt, and afterwards he ſaid, 

No; nobody had put him upon it. I went afterwards once more to him 

in the Marſbalſea, and I aſked him again, Whether any body had put him 

upon doing this barbarous Action? And he ſaid, That my Lord Onfw 

(the People had ſaid) was the Occaſion of all the Troubles in the Na- 

tion; he ſaid, That he could not have any Peace nor Quiet in himſelf in 

his own Mind; and he was in a great deal of Confuſion. I could not tell 
what to make of it, that I could not but judge he was beſides himſelf, 


mad I thought. 

Mr. Darby ſworn. | 
3 Lord, by Command of my Lord Onflow, I ſeveral 
this 


an to Examination. | 

Mr. Serj. Cbeſyre. My Lord, I ſubmit it to your Lordſhip, Whether 
this Evidence ought to be permitted in this Caſe, as to this Man's Beha- 
viour ſubſequent to the Fact; the Evidence antecedent to the Fact is very 
proper; but the ſubſequent, it is very likely, may be counterfeit. 

Mr. Juſtice Tracy. Y muſt be ſubmitted to the Jury, as it appears to 
them, both before and after. TH | 

Mr. Darby. My Lord, by Command from my Lord Onſlow, I called 
this Priſoner ſeveral Times, to examine him, to ſee if I could find the true 


Times called 


' Cauſe why he did this Action. I have been with him by myſelf, with his 


Friends and his Brothers; but I could never get any tolerable Anſwer. 
He ſaid, my Lord Onſlow had bewitched him, and was a trouble to him. 

Soll. for the Priſoner. We have — | | , _ 

Mr. Juſtice Tracy. You have had an Indulgence, the greateſt that ever 
was given before; but I would not ſtop you. n 

Sell. My Lord, I humbly ſubmit it. | 

Mr. Serj. Chefbyre. Will your Lordſhip pleaſe to favour me, by way of 
Reply, to take Notice of ſomething ? | el 

Mr. Juſtice Tracy. You hinted ſomething, I think, by a Cn. You 
had one of the Witneſſes aſked, Whether this Man was in a iſguiſe ? Do 
you believe there is any thing in that? If you aſſure me that Mr. Hunger- 


ford tells you there is any thing in that Matter, I will hear him. 
I 8 ; 
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Mr. Hungerford. T can't tell what to 
of Parliament; I have it in my Hand. 


r Juſt; Tray. 1 aſk you, Whether you believe there is any thing 


; ns | 5 
i" Mr.” anger I believe there is a great deal to be ſaid for it. If this 
Man was not in Diſguiſe, be is not within the Act of Parliament, As 
to the Attempt, never Ka ring was any thing more barbarous to that ho- 
riourable Perſon. As to the Priſoner, here hath been all the Fairneſs 
human Nature can expect. „ Fon ah relations, t 
have hac all the Kindneſs and Indulgerice. And as to the Matter, that 
js proper ip; be mentioned when: we "have gone through the Emidence on 
both Sides: I beg leave to do it very ſhortly. „ 
Mr. Juſt. Tray. Two things upon the Common Rule of Conſtruction: 
in the Repetition of the Words, or —— doth not ſhew it to be two 
# auſes. C 3 | we. 
| Mr Hungerford. Your Lordſhip obſerves, that the Rule of 3 
all Acts of Parliament is, that of the Preamble, and that of the Title. 


fay ; 1 babe looked over the AQ 


” 
17 - . 


| ic ſomething of it hinted at in the Title itſelf, Your Lordſhip will ob- 
he ſerve. the Title here is, An 4 of Parliament, c. My Lord, it can't be 
or; ſaid, there is nothing of that Caſe provided for: If this is a Caſe, the 
Was Fact governs; that this Man muſt be in the Clauſe of the Act of Parlia- 
hey ment, that this Perſon did maliciouſly ſhoot at, &c, It ſeems the firſt 
d to Part of the Preamble then, and the being in Diſguiſe, runs through the 
per whole; Theſe Reaſons give me ſome Hope that I ſhall be in the Opinion 
up. of the Court. ö FO 7 

But Again, in relation to his 8 F Proclamation, which notifies the 
rd, ſame Offences as are enumerated in this Act; I have here this very Pro- 
the clamation; and it doth not notify It otherwiſe, than ſuppoſing being in 
reſs Diſguiſe ; that is a Clauſe which governs the reſt ; and the Proclamation 
$I, is \ Rule for the Act of Parliament, The Act of Parliament goes no far- 
ome ther than the Proclamation, as to ſeveral Perſons in Diſguiſe, Oc. So in 
cht the Proclamation there is this Expreſſion, Being in diſguiſed Habits, and 
tle- Blacks. We rcafon, therefore, that no other Perſon is ſuppoſed to be 
air; criminal here. But when onè puts a Cafe upon the Act that carries the 
and utmoſt Abſurdity along with it, as fo it will be if this be allowed, if any 
er? Perſon that wilfully or maliciouſlgſhoots at another without being in Diſ- 


this guiſe, is to commit a Felony within this ACt of Parliament. Suppoſing 
the Militia in their Exerciſe, two People go out to fight with Sword and 
Piſtol, they both ſhoot at one another; neither is hurt; yet by this Act 
of Parliament both of them are Felons, | 

Mr. Juſt. Tracy. I don't think that. What do you think of the next 
Clauſe, Sending a Letter without any Name ſubſcribed thereto, or, Cc. 

Mr. Hungerford, Fhere is this Circumſtance attending this Noble 
Lord's Cafe, that he is alive, and not killed by this Fact: And may he 
ſtil] live, to purſue the noble Purpoſes and Views the Serjeant hath men- 
tioned, My Lord, this is the only thing I have to offer on this Occaſion. 

Mr. Juſt. Tracy. Becauſe I knew I was to have this Cauſe come before 
me, I have had a Meeting of my Brethren, to have their Opinion in re- 
Jation to this Clauſe in the Act of Parliament. Every Judge was of Opi- 
nion, It is an intire Clzuſe of itſelf, and it had no relation to the former 
Clauſe of being in Diſguiſe, &c. So that there is nothing in this 5 
tion, I was under no manner of Doubt myſelf before, but I was willing 
to have my Brothers Opinion, ; 

Mr. Bains. It would be Preſumption in me to offer any thing further, 
jf it i: the Opinion of all the Judges. | 

Mr. Juſt. Tracy. It is indeed; I did intimate it to Mr. Hungerford. 


have given me, and I wave it. | 

Mr. Serj. Cheſbyre. My Lord, I beg leave to take notice of the Evidence 
that hath been offered, and the Defence that hath been made on the be- 
half of the Priſoner ; and as the Counſel have waved the Objection on the 
Inditment ; and if they had known the Reſolution of the Judges, it 
ought not to be renewed : But ſince they have waved it, and the Matter is 
ſo plain, the Matter now ſtands upon the Evidence; and I think, as it 
ſtands upon the King's Evidence, there can be nothing plainer, than that 


flow the Defendant is guilty of this wilful and malicious Shooting, as it is laid 
Na- in the Inditment. Gentlemen, now I may ſay the Fact hath been prov- 
If in ed to you in the proper way. The Act, the Manner of the Act, and 
t tell the Behaviour after the Act: He did behave himſelf like a Lunatick; 


but I muſt ſubmit it to you, whether there is any Appearance in his Be- 
haviour like a diſtracted Man, ſo as to have the Protection of the Law. 
Gentlemen, that he deſigned this Act, you have Evidence of his coming 
tothe Witneſs to have the biggeſt Shot; he never uſed to call for any but 
that Sort to kill Rabbits; but now he calls for the biggeſt Sort; he had a 


other different Uſe for it than he uſed to have, The Preparation is very ſuit- 
echa- able to the Deſign ; at that time his Behaviour is as uſual; that he calls 
very for the Powder and Shot, and pays for it, in the ſame Proportion as he 


uſed to do: There did not appear at that time any great Diſorder in his 
Behaviour: As to the Fact, they that were preſent could find he was ſul- 
len; he went on, he took Aim as well as any body could; and his Beha- 
viour afterwards, his Countenance was pale and livid, which ſhews 
Guilt, and Thoughts of Remorſe, Anger, and Revenge. As to the 
Man's Caſe, upon their Evidence, they have made the Point. very mate- 
rial, what Condition of Underſtanding and Sanity of Mind this Man had 
at this time. 1 muſt agree that a Man that is a Madman, a Lunatick at 
the Time, he can't in the Law be ſaid to be guilty of Felony, When J 
have fo far conſented as this, that the other Side ſhould ſee it is all of a 
piece with the Uſage the Priſoner hath met with; but I muſt ſubmit it to 
my Lord's Direction, whether they have given any Proof that the Man 
was at the Time, or before, a diſordered, Lunatick Man, deprived of his 


Ing, it is not, that a Man acts like a Madman, and doth an Act that a 
Perſon in his right Reaſon ought not todo: No Man that kills another 
voluntarily, acts like a Man in the Uſe of his Reaſon: No Man that 
commits a Sin, a wilful Sin, can ſay that he acts with Reaſon ; he parts 
with his Reaſon: But confider what the Law ſays, That the Man that 
Vox. VIII. 


believe of late Veats in the minuteſt Clauſe in an Act of Parliament there 


Mr. Hungerſord. 1 humbly thank your Lordſhip for the Indulgence you 
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A. 1 mult fay, that as to the Relations, they | 
| ſhould come and do all they can to fave their Brother from hanging: It 
will be a Trouble to them, and a Diſgrace. Notwithſtanding, 
they ſwear that they have always looked upon him to be Eltarſes, 
' deprived of his Senſes; it is impoſlible to believe them to be in eatneſt, 
and to have added like honeſt Perſons themſelves; and the like of Stet- 


_— 


Senſes by the Viſitation of God Almighty. And as to the Rule of judg- | 


way, 
: 


WE (3t4) 
commits ſuch an Act, is moved by the {nffigation of the Deyil ; which 
is brought in there to ſhew the Horror of the Fact. And if the Man doth 
act as if the Devil moved him, and that no Man in his Senſes and right 
Mind would do fo, you muſt not interpret it, that every Man that acts 
thus is a Madman; then your Lives and Fortunes are ali at Stake, and 
at the Mercy of a wicked Man. Every wicked Man acts by a malicious, 
wilful Will. Therefore conſider the Evidence given is of this Kind, 
and you can't blame them. I don't blame them; here are five of the Re- 
lations, two Brothers, two Sifters, and one S6n-in-Law ; that they 


5 
now 


and 


man; and, which brings I think nine or ten of their Witneſſes under 


this Conſideration, Is it poſſible that theſe People believed and thought 


what they now ſwear, and they tell 8 the Years they have known 
of him; and becaufe they have looked upon him as a mad, diſtracted Per- 
ſon, deprived of the Uſe of his Reaſon ? None of them have done any 


thing to reſtrain this Man, to prevent him from doing any Miſchief ; and 
they tell you the Reaſon is, they feared no Ill of the M 


| | an ; The Ac- 
count they have given of him is, that he was an untoward, wicked Boy; 


* 


and as he grew up to be a Man, he ſtill grew more wicked; ſo that he 


rather appears to have been a wicked Man, than a Madman: Conſider, 
therefore, if they are to be believed, He was deſigned to be put Ap+ 
3 in London; but he ran away: They afterwards put him to a 

rewer, or intended it: Did they tel the Perſons they put him to, We 


would have you take him, he is mad? They would have ſent him jats 


Yorkfhire ; the Boy would not go: So that he would not ſettle any where. 
Is that the Sign of a Madman? No, of a naughty, roving Head; and if 
all your Sons and Servants are mad that act thus, upon my Life you will 
cut off a great Part of Mankind. Conſider how they uſed him; they 
have complained of him as a wicked Man, and "they would put him in 
Terror; We will make you do fo and fo; and they did ſend him f6#'# 
Soldier. Have you heard that the Man was diſcharged out of the King's 
Service, becauſe he was a Madman? No, he ran away: Nobody but 
what is ſatisfied but that the Man had Capacity, if he had had Diligence, 
but was an idle, roving Man. The Proviſion made by the Father, and 
conſtantly paid him by the Son, ſhews him to be in his right Mind: He 
was a Spendthrift ; his Money would not laſt; he ran a Score; Which 
ſhews him a bad Huſband : But is it poſſible, that if the Father had lo- 
ed upon him as a Madman, he would not have directed ſome Care to-be 
taken of him as ſuch? Would this Brother that pays him twenty 


Pounds a-Year, and the Man remember the Return of the Period, as 


faſt as it comes? Did he with-hold it, and ſay, Vou are not fitted to be 
truſted ? Says he, I want it; therefore let me have it. Is it not proper? 
Why if you muſt have it, give me your Receipt, here is your Money. 
Would he not reply, You are not fit to be truſted ; we will ſee your Tay- 
lor, and pay him; we will ſee your Score, and fee you are not impoſed 
on? This is proper, if a Man was void of Reaſon ; but as ſoon as the 
Quarter comes, he comes for his Money; they pay him, and take his 
Receipt. Therefore conſider, Gentlemen, whether their Actions don't 
falſify their Oath: They ſay, Ir is a great Trouble to have ſuch a Bro- 
ther; we have offered and endeavoured to make all the Satisfaction we 
can: But we deſire to ſave his Life; and we can't do it by any Act but 
theſe things which we ſwear, and our Actions will contradict,” I 
It would not become me to run through the Particular of every Wit- 
neſs ; I ſhall only take Notice, that not one of thoſe, Whither Reiten,, 
or Perſons acquainted, that they ever applied to any Perſon to have ſome 
Courſe taken with him, as a Lunatick, or a Madman. You know'there 
are Methods to be uſed in Spring, and Fall, and Summer Time: Have 
you found that this Perfon hath ever been let Blood? Hath any thing been 
done towards his Recovery? I don't find there hath. Conſider, Gen- 
tlemen, that theſe People that have a Brother, if they would have it be- 
lieved that he is thus deprived of his Senſes, whether they would have 
dealt with him as they have done ? | OY en ee DW 
They ſent Mr. Woodward the Miniſter to him to r2ehim him, to fe- 
form him; he had been abuſing his Siſter, beating her with a Stick: 
The Parſon comes to him, admoniſhes him; tells them afterwards . 
have ſaid proper Things to him; but he is fitter for a Doctor than for 
me. Did they themſelves believe this, and would they not have taken 
the Hint? No. 1 9 word 
If in caſe a Man that hath led a vicious Life, been a ſullen, moroſe 
Man, would curſe by himfelf, and would live by himfelf, if that Malt 
would work himſelf to do an ill Adion, this Man is mad, and hath been 
ſo for twelve Years, though Nobody can ſay he was fo before. He Jodks 
otherwiſe To- day than he did Yeſterday ; and very likely he may have been 
inſtructed by his Solicitor and Friends, I don't impute any*thing*to 
any body; but it is a very convenient Art for a vicious Perſon to Rake 
uſe of, HK att 44213493 Mw ey tv, 
He was always left to himſelf, never confined, or any Commiſhon of 
Lunacy taken out. The Law is now for any Juſtice of Peace to have 
Power to confine ſuch a Perfon : It is dangerous for all Men; it would 
be to have the Lives of all Perſons in their Power, © 975 758 
It is very remarkable, that this Man had the Uſe of a Gun, molt of 
them ſpeak for a great many Years Jaſt paſt; he had it in his Father's 
Time: It ſeems he was a good Markſman ; he uſed' to fhoor Rabbits. 
The Witneſs faid he bought three Pounds of Shot at a time: He had no 


Gun of his own ; the Man had the Uſe of the Gun but at the time when 


the Man himſelf took it with him when he was gone a Maltins; Don't 
you think theſe were wiſe People to let him do ſo, if they thought him a 
Madman; they would not have truſted theſe Arms for him to have Acceſt 
to, when they were told that Morning the Man was gone to buy Phwhhe: 
and Ball, if they looked upon him as a frantick Man; ſure they ought to 
remove thoſe Inſtruments of Miſchief out of his way, fo that it thyw 4 
not have been in his Power to do what he did do, The Fact is 2 Queſ- 
tion you will take into Conſideration. * 
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My Lord; we ſhall cer bel this Maus Examinatian, potwithſtand-. 


Gentlemen, 
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ing he was afterwards ſullen ; and as. he.expreſſes.it, What doth my Lord 


| "ſend his Fools def me? 


What is put down in Writing . is what we thaf! 145 before your L * 


ſhip, ſubſoribed by his own Name: Notwithſtanding they would have it 


that he is entirely deprived-of Reaſon, your Lordſhip will find ſome Let- 
ters writ by himſelf, taking Notice of the Diftculties he was under, that 
the People took his Cloaths from him; it was eafier for him to die, ra- 
ther than Tive in ſuch unhappy Circumſtan . 

to his Trial: This was during his Confinement, and is very proper for 
your Conſideration ; and for theſe People to come to ſwear he is a Mad- 
man, and the Man to Took ſo too, is very ſurprizing. We will lay this 


Matter before you, together with a Witneſs or two, and ſhall ſubmit the 


whole to your Lordſhip's Direction. e 

Mr. Serj. Mhitater. My Lord, I beg one Word by way of Reply. 
They have given ſome Account of his Behaviour ſinee his Confinement. 

I cannot but take Notice of his Behaviour at the Bar, when 
this Man hath been ſpoke to, whether he hath not behaved himſelf as a 
Man of Senſe would do that had done an Injury? and when he was aſked 
what he had to ſay, whether he did not give a rational and ſenſible An- 
ſwer ? As I take it, be ſaid he was ſorry for the ill Act he had done. 

What can the moſt rational Man, if he hath been in an ill Act, ſay, 
after he hath done it, but he is forry for it? I believe every Man that 
has done an ill Act, and is ſorry for it, is a rational Man. 

Then, my Lord, they give an Account how he behaved himſelf after 
this Fact; and there hath nothing been proved of any Remorſe, but a 
ſullen Behaviour. When Mr. Allen was with him, his Behaviour was 
fullen ; that a 
ſhall call one Witneſs, who will give you an Account of his Behaviour in 
the Marſhalſea ; which is introductory to two or three Papers, which we 
ſhall give in Evidence; What need my Lord to ſend his Fools after me, 
Sc. For a Man to do this, and then to ſay he is out of his Senſes ! 

As to what Mr. Darby ſays, that the Man was always ſullen when he 
came to talk with him; if this be a Proof of his Inſanity, it is rather a 
Proof that he underſtood himſelf very well, and had his Senſes: There 


is no Reaſon to ſay that this Man was a Madman, and the Law will ex- 


cuſe him from being a Criminal. This is all I ſhall trouble your Lord- 
ſhip with: We will call our Witneſſes, and then ſubmit it to your Lord- 
Tolle, e Cons. If your Lordſhip pleaſe to indul tho 

Mr. Serj. Comyns. our Lordſhip pleaſe to indulge me a v rt 
Word e 20. Conltruction of this Act of 9 Bente is no 
Foundation of any Doubt on the Conſtruction of this Act, and the In- 
tent and Deſign of it. 

Mr. Juſtice Tracy. Another thing more material; It was adjudged 
ſo in the King's-Bench, and fo entirely given up, that there was not the 
teaſt Doubt, 

Mr. Serj. Comyns. My Lord, therefore the thing to be conſidered in the 
Evidence 1s, Whether it is a Proof of any Offence within the Words of 


this Act of Parliament? If this unhappy Attempt had went ſo far as the 


Noble Lord had died, I believe it is hardly to be imagined that any Evi- 
dence given here would have been thought ſufficient Ground to have ex- 
cuſed the Perſon guilty from the Puniſhment of the Law. | 

Then in caſe (as now) he recovers of thoſe Wounds, that creates a Sort 
of Tenderneſs and Compaſſion, where the Conſequence. is not altogether 
ſo direful ; and that may ſuppoſe the Perſon to be regarded with more 
Tenderneſs than in another Caſe: But the Caſe is the ſame in one as 
in the other Caſe ; and therefore he that doth the Act wilfully and mali- 
ciouſly, &c. is guilty within this Act of Parliament. If a Perſon have no 


Mind, he can be capable of no malicious Deſign : Therefore we humbly 


ſubmit that muſt be the Evidence to excuſe the Perſon, That he had no 
Malice or Deſign in the Attempt made on this Noble Lord : But if upon 
the Evidence it appears, that he acted with Deſign, with Deliberation, 
with Sedulity, and a long, fixed, deſigned Malice, and there is no Evidence 
of Inſanity that can ſhew he had na Malice to excuſe him ; then he is 
guilty hin this Act. | 

Mr. Serj. Darnell. My Lord, I am very unwilling to take up any more 
of your Lordſhip's Time : I apprehend, the Inſanity of the Man muſt 
be reckoned at the Time he doth the Fact; if he hath Intervals, and kills 
a Man in thoſe Intervals, he is as much ſubje to the Law as any other 
Man; therefore taking it all to be true, that the Man is ſometimes out 
of. his Senſes, it will then fall under-this Conſideration, Whether at the 
Time that he did this Fact, it was not in his Intervals? And if ſo, he 
muſt ſuffer the Law. My Lord, the Evidence hath made it manifeſt, 
that he was in a Capacity of acting that Morning, employed to buy Shot, 
employed to do a Work to pet Money ; he doth buy Shot, diſtinguiſhes 
the Sort of Shot, a bigger ort than ordinary. In the Morning of that 
Day, the People thought 

to be employed, &c. ſure the People that thus employed and entruſted 
him, looked upon him that oy to be in his right Underſtanding : Tak- 
ing that ſingly, if at that Time he was really in his Senſes, he is ſubje& to 
the Law. My Lord, it is very odd to hear ſo many Relations come into 
Court, and confeſs themſelves guilty of the wiekedeſt Practice; they ſay, 


'they apprehended he would ſet the Houſe on Fire, do Miſchief, and yet 


ſuffered him to go abroad. Some ſay, they did not fear him, but they looked 
upon him as a Madman ; therefore not to ſecure him, it is Kae of 
Cenſure to all thoſe Relations, to look upon him to be mad, and yet take 
no Care to confine him, or to cure him. I don't find one ſingle 3 
to aſſiſt him with any Care for a Cure; therefore we hope, on the Repre- 
ſentation of the Relations, this Man is not ſuch a Perſon as to be excuſed 
from the Law. I think it is very much to be weighed in the Breaſt of 
the Jury, whether this Man is not a Warning to every wicked Perſon, and 
2 Caution to Relations, that they ſhould have Regard to ſuch a Perſon. 


It is a very ſorry Account to be given, when a near Relation is under 


theſe Circumſtances, to ſay, It is our Relation hath done it, pray don't 
convict him, though we have let him go abroad in the World, though 
we knew he was out of his Senſes: This ſtrikes deep in their own Con- 
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ces z and deſires to be brought 


with all Accounts that have been Noun Then we | 


— 


him capable to be entruſted with Money, and 


duct, whatever be the Event of this Trial. But I think there is ſufficient | aſk ſeveral Times, before you get an Anſwer, and when he did anſwer, 
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Proof, chat this Man ſhould be brought ix in the ſame: Manner as ever 
{ elſe is, that is in his Senſes. Mc | n 
Mr. Marſh. This Trial hath held too Jong for me to add any thing to 
take up more of your Lordſhip's Time; 1 only beg Leave to Notice, 
that I think it is very extraordinary in theſe et that they ſhould 
not take Care, when they apprehended him to be mad, to ſecure him: | 
don't apprehend that he was at a Diſtance from any of them; but as to 
two of the Siſters, that lived in the Town where this Man every Day 
came, in the Neighbourhood of Gwe, they ſay, they lived there three 
ears, and give ſeveral Inſtances of his Infanity : It don't appear they 
ever ſent any Perſon to him to let him Blood, of to give him any Advice, 
or Phyſick ; that doth not only make them 'blame+-worthy, but, I ap- 
prehend, makes: the Evidence they have given of his Inſanity incredible, 
as coming from them, becauſe it is hard] credible he ſhould be fo, ang 


he uſed to go out a ſhooting, and had deſperate Weapons; they never 

any Body that went after him. Some of the Witneſſes boa 45 
him as incapable of any ſenſible Action, for a great many Years, and 
therefore he is ſet at the Bar in a Figure different from the reſt of Man. 
kind: But even here, when they talk of the Poſture of his carrying his 
Gun, he ſays upon that, he hath often had his Gun go off in his Hand. 
but never had the Accident before. This Man they are ſetting to the 
Jury as a Man of Pity, of Compaſſion, capable of Compaſſion. Another 
Time he ſaid, his Shot was Rabbit-ſhot. The Behaviour of him, not- 
withſtanding he is ſet, and put in that Form, will not have that Influence 
N 8 that if you are ſatisfied he hath done the Fact, you will find 

im guiltyx. e . 

Mr. Serj. Cheſiyre. I beg your Lordſhip's Leave to call a Witneſs or 
two: There is one remarkable Paſſage your Lordſlup will hear from the 
Witneſs: This was deſigned as a Recognition of this Fact, with reſpect 
to my Lord Onſiio, when ir was finiſhed, they had thrown the Ink upon 
it, inſtead of the Sand; ſays he, It is an ugly Accident, it muſt be writ 
over again, you had better ſtay till it be writ over again. TI only offered 
it as a Paper ſigned with theſe Circumſtances, to ſhow his Behaviour. 

Mr. Seri. Ch BY hy Smith faworn. > OE: 

r. Serj. Cheſtyre. Did you ſee him ſign that Paper? 

Mr. Smith, Yes, I ſee blm ſign it. n ay 

Mr. Serj. Cheſbyre. Who writ it? — Mr. Smith. I writ it. 

Mr. Serj. Cheſbyre. I'Il aſk you, did he dictate to you, as you writ it? 

Mr. Smith. I took it from his Mouth, as nearly as I could, 

Mr. Serj. Cheſbyre. What is the Import of it? a 

Mr. Smith. It is a State of the Caſe of what he had done to my Lord 
Onſlow, and how he came to do it. yy | 

Mr. Serj. Chefbyre. You took it fairly from his Mouth ? 

Mr. Smith. I did; it was read to him twice, and he read it afterwards, 
Mr. Serj. Chefbyre. Did he fign it? — Mr. Smith. Yes. | 
Mr. Serj. Cheſtyre. You obſerve ſome Ink fallen upon it? 

Mr. Smith, After he had ſigned it, I went to put ſome Sand upon it, 
and in Miſtake, I took up the Ink, and turned it up inſtead of the Sand. 

Mr. Serj. Cheſbyre. What did he ſay ? 

Mr. Smith. As ſoon as I had done it, he ſaid, Why you have blotted it 
ſo that it cannot be read, it muſt be writ over again: No, ſays I, I be- 
lieve not, if you think it will ſignify ; he then ſaid, Pray do all you can 
in your Power, uſe your Endeavour with my Lord Onflow, to nave his 
Fetters taken off, for they were very grievous to him. There was one 
of the Keepers in the Room, and I deſired him to take Notice, it was his 
own voluntary Deed. WE | 

Mr. Serj. Cheſyre. Look upon thoſe Papers. 

Mr. Smith. He writ that Letter, and I gave it to my Lord On/{ow: I 
ſat by him, and ſee him write. 

Mr. Serj. Cbeſbyre. Look upon that other Letter. 

Mr. Smith. I did not fee him write this. . 
Mr. Serj. Cheſyre. You take it to be his Hand-writing ? 
Mr. Smith. Yes, I take it to be his Hand-writing. 

| (The blotted Paper read.) | 
Clerk reads. Ediuard Arnold, now in the Marſhalſea, &c. 
Mr. Juſtice Traq. Did he put his Name to it himſeif f 


| 


and he ſaid, I muſt ſign it; yes, if you will, but do not ſign it, if there 


is any thing in it that is not right. 


(The Letter produced, dated January 25, 1723.) 
Mr. Smith. This I ſee him write; he writ it himſelf, without my ſay- 
ing one Word to him. 7 

Clerk reads, To the Reverend the Lord On/law, &c. 
| Clerk reads the other Letter. My Prayer to your Honour is, that you 
would ſend or write Word, which way, &c. 
Mr. Coe fworn. 
Mr. Serj. Chefhyre. Sir, will you give my Lord and the Jury an Ac- 
count, whether you was with him while he was a Priſoner at any Time 
during his en, And what paſſed between you? What Diſ- 
courſe ? and how you apprehended him to be by his Behaviour ? Whe- 


| ther he had the Ule of his Underſtanding, for a Man under ſuch a Load 
of Guilt? | 


Mr. Coe. I went, the Day he committed the Fact, to ſee him, at the 
Houſe of Correction: I had been up to ſee my Lord Onflow, and then 1 
went to ſee him. 

Mr. Juſtice Tracy. What Time was it ? 

Mr. Coe. About Ten or Eleven o'Clock : Then, my Lord, he fat 
quite double, and did not ſpeak a Word. I went the next Day, and be 
was brought into a Room; he ſeemed under a Confuſion, but not Luna- 
tick; under a Horror of Guilt, but no Remorſe; ſays I, What could 
| induce you to do this Fact? Says he, My Lord Onflow is the Plague, the 

Occaſion of all the Plagues and Troubles in the Country : Who told 
ou ſo? A hundred People ſay ſo, the very Boys in the Street cry out 


of my Lord Onſlow. I aſked him Queſtions ſeveral Times, but it was 


very difficult to get Things out of him; he ſpake low to himſelf, and you 


it 
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they not take that Care of him as they ought. © They own that they knew 


Mr. Smith, Yes, he did, he deſired he might; It was read over to him, 
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g rational. He would rail at my Lord Onfow, and that be 
it wor nh nh of all our Plagues and "ot parry 20 a Man o Ae 
wn Says I, Are you not afraid to ſuffer Death] Says he, It is bet- 
der to die, than to live ONT. I went to ſee him the next Day :,.I 
aſk'd him, Did you intend to kill my Lard 1 aa ? He had a dreaming 

king; Yes, to be ſure. I ſaid, Where did you intend 1 hit 
? Says he, When I ſhoot at a gary wg ys aim at 25 god. 
c. Serj. Chefbyre. Did be deſire you to fay any thing to my Lord - 

3 855 I — afterwards to e Wie, wen he was in the Matfbalſea ; 
he was very ill; I aſk'd for him, and the Man in the Bar brought him to 
me: 1 aſk'd him if he could drink ſome White-wine ; lays he, The White- 
wine here is too ſharp for m Stomach; then 1 | ald for ſome Sack, and 
he had it. I aſk' d him how he did, and he held down his Head, and aid, 
In a bad Condition. I ſaid to his 4 F believ'd he would die, he 


3 


mould have ſome Care taken of him; his Keeper ſaid; It os common. 
The Priſoner ſaid, Theſe Irons are very heavy and troubleſome, and fat 
down in a Chair, very ill. He deſired me to ſpeak to my Lord, and tell 
him how he was iron'd, and they uſed him. I did ſpeak, to my Lord, and 
afterwards cameto ſee him again, which was on the T wenty-ninth of Oc- 
tober, my Lord Mayor's Day: I remember. the Day, becauſe I ſee my 
Lord Mayor, and the Companies, going to Weftmin/ter by Water, I told 
him really, It is a hard Caſe, that a Man of ſuch a good Famil ſhould | 
ſuffer ſo, you ought to declare all that you know; it is an odd Thing to 

hate a Man extempore; if you know any body that ſet you upon this, you 


ought to declare who it is; but have a Care you don't accuſe the Inno- his Hand, but never had ſuch an Accident before. When this 


cent: But he never did name any body to me, but he told me, I have 
d a Paper, what is in that Paper is true: I preſs'd him to tell me the 


rats but he ſaid at laſt, If my Lord Onfow will come here himſelf, let | 
him, but let him ſend no more of his Fools after me. | 


Mr. Serj. Cbeſtyre. Have you any Reaſon to believe that he wanted the | 
Uſe of his Underſtanding ? | 

Mr. Ce. No; I went to School with him; we were in the ſame Claſs 
together: He was a ſtrange, ſullen Boy, ſuch a Boy I never ſaw the like 
of him before, which made me, when 1 left School, that I never ſpoke 
to him ſince, till about two Years ago; and as I was going up the Hill, 
1 ſee him have a Perch by the Tail; I aſk'd him, what he would have 
for it, he aſk'd a Shilling for it; I told him, I would give him Sixpence, 
and a Pint of Ale: No, ſays he, it is honeſtly worth a Shilling, and a 
Shilling I will have. 

Mr. Serj. Cheſbyre. How oy, "0 is this ? 

Mr. Coe. Chriſtmas was two Years. 

Mr. Serj. Cheſbyre. You form'd a Notion of him from a School-boy, 
that he was a malicious, ſurly Fellow ? : 

Mr. Cee. I did: I really thought, ſuch a Temper as he ſet out with, 
muſt produce ſuch a Man as he appears to be. 3 

Mr. Juſtice Tracy. He did behave himſelf laſt Night, when he pleaded, 
calmly, and as much in his Senſes as any body. 

Gentlemen of the Fury, | 1 

This Edward Arnold, this unhappy Perſon, is indicted for a great Of- 
fence: The Law, on which the Indictment is grounded, is an Act of 
Parliament that paſſed the laſt Seffion of Parliament, and is entitled, An 


4a, &c. which is conformable to the antient Law of this Kingdom, but 


that Law hath been diſcontinued ; if any Man did aſſault another, though 
Death did not enſue, it was made Felony, by the ancient Law of the 
Kingdom; but the Law is fince altered, and it was not fo, till this Act of 
Parliament was made. This is to ſhow you, that though it is a new Law, 
it is juſt, and he that hath | 


not if the Reaſon of Law : All Laws are of equal Force, till repeal'd, 
have the ſame Power, but when they are repeal'd they are no further to 
be conſidered. There can't be a more horrid and wicked Thing intended | 
in the Deſign of it, than maliciouſly to ſhoot a Man. ; 

To prove this Indictment, they have called a great many Witneſſes: 
The firſt Witneſs they call is Mr. Flutter. This happen'd to be done on 
the Twentieth of Auguſt laſt, in the Pariſh of St. Nicholas, near Katharine- 
Hill, as he was coming from Hunting with my Lord Onſlow. When 
they came into a narrow Lane, near Katharine-Hill, he ſaw this Man com- 
ing towards them, to meet them, with his Gun in his Hand, and he ob- 
ſerved his Gun was cock'd, and he ſaid he look'd upon him, and his 
Countenance was changed, and he look'd pale, like a Man that had ſome 
great Concern upon him; he obſerved and ask'd him the Reaſon of his 
carrying his Gun in that Manner; but he made no Anſwer, went on, 
wi as he went, and when he paſe'd them, he immediately turn'd ſhort, 
ſhot my Lord Onflow, knock'd him off his Horſe, and he fell from his 
Horſe upon his Face. This is the Deſcription he gives of the Fact. He 
is then ask'd, Whether ever the Priſoner was reputed a Madman, or diſ- 
trated, or lunatick? For you are to underſtand, that that is the main 
Point in this Caſe, and what the Priſoner hath for his Defence: And the 
Witneſs ſays, he never heard of his being mad, or his being reputed to be 
mad, or out of his Senſes, notwithſtanding he lives at Guildford, and this 
Priſoner lives very near him. At the ſame Time he ſays, that he knew 
very little of him; ſo that what he ſays, as to that, is not of great Weight. 
I told the Priſoner, as any Witneſs came to be examin'd, if he would 
have them ask'd any Queſtions, I would ask them for him: Inſtead of 
asking the Witneſs a Queſtion, he ſaid, He paſs'd that Way every Day, 
and he was ſorry for what was done, 

Mr. Parfons 1s the next Witneſs; he ſays he was very near my Lord 
Onſlow when this Accident happen'd. He gives you much the ſame Ac- 
count as the other Witneſs did, only adds, that he preſented his Picce, 
took Aim, and ſhot at my Lord On/low : The Event of the ſhooting, he 
deſcribes in the ſame Manner as the other Witneſs doth ; ſo upon that, 
the Man went on, and he follow'd him; the Witneſs follow'd him, and. 
told him, he had kill'd my Lord On/low, and he would be hang'd for it; 
What, ſays he, I ſhall not be hang d to Day, and he would have charged 
again; with what Intent you are to judge of upon the Circumſtances of 
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ſays, he never took the Priſoner to be a 


— — 


the Caſe. The Priſoner was brought back to my Lord, and on Sight of 
1 


F 
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| him, my Lord ſaid, You Villain, you haveFkill'd me: The Witnefs 7078 

e had a Deſign to fall on my Lord Onfletu again, that is uncertain ; his 
Gun was taken from him, but he appre enge ſomething of that kind, ang 


thit he intended ſome further Miſchief againſt, my Lor Unſoew. He ſaic 4 
When he ſhot, he aim'd at my Lord's Head, but the Wound was only in 
his Shoulder: And the Prifoner being ask d, if he had any * to 
ask this Witneſs, ſaid, He did not know, what to ſay. This entleman 
s, he adman, but a ſullen, moroſe 
Fellow, and he uſed to go a Shooting, and a, Fiſhing. . .,, __ | 
Another Witneſs is Mr. Fawks ; he ſays, he was with my Lord Onſlow, 
and ſaw the Priſoner coming up, and he told Mr. Parſons, that he believed 
he had ſome Deſign againſt him; for, not long before, he had taken away 
his Horſe, in the manner he deſcribes. It is not material to run through 
all the Particulars, and he did not know, but he had a Deſign upon him; 
he look'd very ſtern, and after he had paſs'd my Lord, he immediately 
turn'd round, and ſhor, as you have heard. He was ask d, How he could 
ſee at that Diſtance, when, he was behind my Lord, in the ſame Track? 
ſo that my Lord.muſt be between him and the Priſoner, He ſaid, my 
Lord and he were in the Horſe Track, and the Priſoner was in the Foot 
Way, which was a different Track, This Witneſs is ask'd, Whether 
he took him for a Madman, or a Lunatick ? Gentlemen, he ſays Jike- 
wiſe the ſame as the other Witneſs, That he always was a ſurly, a mo- 
roſe Fellow, and did not care to talk, but he. did not take him to be a 
Madman: The Priſoner then ſaid, He had often had his Gun go off 1 
itneis 
ask'd the Priſoner, Why he did not ſhoot him, becauſe he bad talk'd to 
him about running away with his Horſe, rather than my Lord Onſlow ? 
He ſaid, You are an innocent Man. 10 7 
The next Witneſs is one Mrs. Smith: She ſays; he came to her Shop 
that Morning as my Lord Onflew was ſhot, to buy ſome Powder and Shot; 
and when her Daughter came and asked him what Size Shot he would 
have, he ſaid, Ihe digeſt they had; but the Daughter came and told het 
they had none of that in the Drawer: then ſhe bid her give the ſecond 
Size, No. 2. which ſhe did, and he paid her for it. This Witneſs tells 
you, he had been a very good Cuſtomer ; and that the Shot he uſually had 
was another Sort; and he never ask'd for, or had, this big Sort before; 
That ſhews, Gentlemen, and from whence they would inſcr, and it is fit 
for you to conſider, whether he had not ſome more than ordinary Detignz 
greater than what was uſual when he went to kill Rabbits; which is a 
thing much relied upen in the Courſe of this Trial. When he is asked 
If he will ask this Witneſs any Queſtion ? He ſays he hath ſeveral times 


bought Shot of her; and ſhe is asked whether ſhe took him for a Madman? 


She ſays ſhe always took him to be as ſenſible, by his Dealings with her 
upon the Account of what he bought, as any body ; and that he never had 


any of the biggeſt Shot before: She tells you he paid for it as he uſed to 


do. And this Priſoner on this Occaſion owns, that he had often bought 
of her Powder and Shot frequently. 
The next Witneſs is William Smith He ſays he met the Priſoner, and 
the Priſoner asked him if my Lord On/low went a Fox-Hunting. This 
Witneſs was ask d whether he looked upon him to be diſtracted ? He ſaid, 
No, he never did. Sometimes he went out a fiſhing with him; ſome- 
times he would talk very well, and ſometimes not give him a Word; that 
he was a moroſe, ſullen Man: He ſays he was a great Fiſher, but his 
Tackle was ſtrong, a coarſe gaming Sort of Tackle; he was no great At- 
tiſt at it; and that he often ſhot Rabbits. | 
The next Witneſs is 7%n Sturt ; He ſays he ſaw the Priſoner the ſam 
Day, and he asked him if my Lord Onflow's Hounds were out a hunting? 
He told him he did not know ; he fell a curſing and a damning my Lor 
Onflow, and ſaid, If he ſaw him he would ſhoot him. This was about 
two Stones Throw from the Place where this Accident happened. He ſaid 
he hath ſeveral times ſeen him a ſhooting with a Gun, very often, He 
was asked whether he took him to be a Aon ? He ſaid he never talked 
much Senſe, and he would often rail, and curſe, and ſwear to himſelf: 
Then the Priſoner ſaid himſelf he never ſwore; the Priſoner obſerved: jt 
upon that Occaſion, that he never ſwore; and the Witneſs ſays that h 
took him that Morning to be in Drink; and when he was asked, Whether 
he took him to be diſtracted ? he ſaid, He did not take him to be ſober, he 
was not right in his Senſes, he would talk and ſwear ſo much to himſelf, 
The next Witneſs is John Jhite: He ſays he ſaw the Priſoner that Day; 
he ſays he heard his Gun go off, and he came afterwards into a Publick 
Heoub where he was, and the Witneſs asked the Priſoner if he had ſhot a 
Rabbit? He told him he had ſhot nathing, it was only to diſcharge his 
Gun: From whence they make an Obſervation for the King, Why ſhould 
he diſcharge his Gun, unleſs it was that he might be more ſure of its 
oing off when he charged it again, for it might be wet and damp b 
7 ing by ? That ſhews his Reaſon and his Judgment, if he did this; it 
” dan. it was not the Effect of ſudden Rage and DiRraGion, but a preme- 
ditated thing, laid with Deſign and Artifice, and that he had the Uſe of 
his Senſes and his Reaſon : If that was the Cauſe of his diſcharging his 
Gun, though no Reaſon is given for it; And what Reaſon could it be? 
for they do not offer any Reaſon, unleſs it was to ſecure it, that the Gun 
ſhould go off; for it having remained charged ſome time before, it may 
be moiſt, and ſo would not go off: Whether he diſcharged it for that 
Reaſon, I muſt leave that to you; he only ſaid he had diſcharged it. This 
Witneſs ſays, he was at that time in a very ſerene Temper, and he never 
took him to be mad or diſtracted: He was cunning in all his Dealings 
with him. This Witneſs was a Taylor, and had Dealings with him as 
a Taylor for ſome time; he ſaid he paid him very honeſtly and well, but 
he was always very hard: He ſays when he was once with the Prifoner 
before this Accident, and the Priſoner asked him what Sort of a Man- my 
Lord Or» flow was, and what my Lady Onſlow was; the Witneſs gave 
them both a good Character, and ſpeaking of my Lady that ſhe was a 
ood Woman; ſays the Priſoner, Why don't ſhe cut my Lord C»/low's 
Throat ? He ſays he uſed to ſhoot Rabbits: and afterwards he went to ſee 
him when he was in the Houſe of Correction, and he ask'd him what the 
People ſaid; and he ſaid the Vogue of the People at Guildford was, 
that 
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| that he would be hanged ; and his Friends were touch grieved and con- 
Cebrned for him: The 


— 


or no they were my Lord Onflow's Friends or his Enemies? He ſaid, on his 


the full Uſe of his Underſtanding: No 


riſoner ſaid he deſired Nobody ſhould be concern- 

ed for him. This Witneſs once told him my Lord was dead; ſays he, If 

he is dead, T can't help it. 1 e 
Gentlemen, the next Witneſs is Mr. Alen; And he tells you, that 


ſoon after this Fact was done, the ſame Day he went to him to the Houſe 


of Cortection, and examined him; and that he found him in a v 


ſullen Mood, and he could g | 
with ſome Perſuaſion he ea Bett himfelf thus: I don't trouble my Lord 


Onſtu, pray don't trouble me. He went again the next Day, and then 


he aſked him ſeveral Queſtions ;. but he ran on with Vehemence againſt my 
Lord Onflew, as the Author of all the Tumults, Diſturbances, and Con- 
fuſions, and wicked Devices that had happened in the Country, This 
Witneſs deing aſked, whether he had declared that he was mad after this 
Examination? He ſaid in Anſwer to that, that he met with the Priſoner's 
two Siſters, who aſk'd him of this Matter, they afk'd him if he did not 
believe their Brother was mad ? He faid, it was the beſt thing they could 
fay for him, to fay that he was mad ; he faid the Priſoner behav'd him- 
felf very oddly, but pofitively he never declared that he was mad; he told 


him he was willing to die, and why did they not kill him? That talk- 
ing to him further of this Matter, he aſked him if he had any long delibe- 


1 Intention to kill my Lord Onflow, and if he had communicated his 


Deſign to any Perſons, or any Perſons, bad encouraged him in it? He 


named two Perſons, but they were not named by the | itneſs, becauſe it 
might turn to their Prejudice one way or other; but it was aſked; Whether 


then further endeavouring to find out the bottom of the Matter, on the 
Priſoner's declaring that ſuch Perſons had fet him on work; the Priſoner 
then intending to fink back, ſaid, he would not bring his Friends into 
Trouble. Theſe are the Diſcourſes of a prudent Man, a Man that hath 

Man talks in a more reaſonable 
way than this. I told you the two-Perſons were not named on Debate; 
it was determined the Witneſs ſhould not name who thoſe two Perſons were, 
but ſhould declare whether they were Enemies or Friends to my Lord On- 
ſlow ; he declared they were my Lord Onflow's bitter Enemies. This Wit- 
neſs gave you a long Account of this Matter; he ſaid he had reduced it 
into Writing ; which was the Reaſon that he ſo well remembered it ; and 


that made him ſo very particular. | 8 
Upon this the Come! for the King ſtopped, and left the Matter here. 


Then the Priſoner being aſked what he had to ſay for himfelf, he was a 


good while before he ſpoke ; but what he ſaid was to this Purpoſe ; If he 
was guilty of any Fault, he was ſorry for it; but he did not know what 
to ſay. This is the Subſtance of what he ſaid, | 

Then, Gentlemen, they have been indulged with all the Favour as 
can be; and to do Right to this Proſecution, and the Counſel for the 
King, becauſe there hath been an Affidavit ſworn, that he is not perfect 
in his Senſes, they gave Liberty to another Perſon to call the Witneſſes, 
and put what Queſtions they pleaſed; they have had all the Favour and 


Indulgence imaginable; therefore it is fit to be taken Notice of, for the 


Honour of this Proſecution, that every thing hath appeared fair to the 


Country, and they may judge of it, | 
They have Pre dee 1 great many Witneſſes : The firſt is Nathaniel Ar- 


mold; he ſpeaks it poſitively, and ſays, he knows him to be a Madman; 


his Father had tried to put him Apprentice to ſeveral. Places, but he would 


not ſtay: Once he came to fee the Witneſs at London, but he would not 
ſtay ; then he ſent him a Ship-board, in order to go into Yori/hire ; but he 
would not ſtay: Afterwards he looked upon him as an unaccountable 
Man; and his Father dying he left a reaſonable Subſiſtence to keep him 
from ſtarving, T wenty 1 as Vear; and that was paid him quarterly 
by this Witneſs : Sometimes he was ſo diſtaacted that he would lay out 
all Night upon Hay-Ricks, though he might have come home and 


laid on a good Bed; that the Priſoner lives by himſelf, but hath no man- 


ner of Convenience about him : This Man expreſſes it in general, that he 
believes him to be a Madman, and always acted like a Madman ; og 
he ſays he was not ſo much a Madman as to be chained and tied up : He 
ſays he never had a Letter fram him ; ma he could write, and he would 
eſs him often for Money as Quarter- Day came. | 
wi The next Witneſs is eds wing IVilliam Arnold : He fays his Bro- 
ther was always diſtracted, and not in his Senſes, though not always in fo 
ſad Condition as at other times; he would curſe and ſwear very fre- 
quently : In his Father's Time he would curſe him, and call him wicked 
and abominable Names, and then burſt out into a Laughter. 

He ſays his Father left him Twenty Pounds a-Year ; he was always 
ready for his Quarterage, for he would run a Score, and the Peple would 
dunn him. He ſays, the tenth of Juby the Priſoner came to his Houſe in 
London, and told him he could never be eaſy, for my Lord Onſlow had be- 
witched him; and he looked wilder than he uſed to look; and he gave 
him Money to go home, | 

And in his Father's Time he would abuſe his Father ; who, at the Re- 
queſt and Advice of his Neighbours, applied to the late Lord Onfl:w, who 
had him ſent for a Marine to the Baltich ; but he did not ſtay, but came 
home again: And when he miſbehaved himſelf, People would tell him, 
My Lord On/{5w would ſend him again for a Soldier. The Witneſs is 
aſked, if he did not hear that he ever threatened the Life of my Lord On- 
flow, or ſay any thing he would do; he tells you he doth not know or 

emember he did. 
: Another Witneſs is Mary Arnold, the Wife of Nathaniel Arnold: She 
ſays, ſhe hath ſeen him often in great Diforde's, and hath ſeen him diſ- 
tracted ; ſhe hath known him ſeveral Years, and never heard him ſpeak fix 
Words of Senſe together. He ſtruck his Siſter ſo dangerouſly with a ſtick 
he threw at her, that ſhe feared ſhe would have loſt the Sight of one of 
her Eyes; ſhe reproved him, and he laughed at her for it; and at Table 
he did not fit or feed himſelf as other People did: She never heard he hurt 
any body. About a Month before this Accident happened to my Lord 
On/l:w, the Priſoner came to her Houſe in a great Confuſion, and told her 
he was bewitched by my Lord Onſſotv; and he ſaid the Imps danced in his 
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nothing out of him a long Time: At laſt 
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Room, and de could not lie in his Bed for them; and that the Deil did 
tempt him, and the Tmps ſtood by his Bed-fide-; that to the beſt of ber 
| Knowledge ſhe never heard him fay any thing about my Lord On ſinv be 
fore, or of the Deſign he had againſt him. nr ; 
The next Witneſs is Eleanor Arnold, his Siſter : She fays, the Prisoner 
hath been diſtracted for more than feven Years ago, and in all that Time 
was not capable of forming any Deſign : She ſays, that the twentieth of 
laſt Auguf he came to the Pariſh-Church, and behaved himſelf in ſuch | 
Manner that they all talked of him as if he was a diſtracted Perſon ; and ſhe 
contradicts what Mr. Allen ſaid, and doth ſay that Mr. Allen told ber, al. 
ter the Examination, which Mr. Allen hath mentioned to you, that he wa 
2 diſtracted Perſon at that Time, and that was his Opinion; that he would 
for Hours together talk Nonſenſe, and curſe and ſwear, and he would give 
no Reaſon for it: She ſaid he would ſometimes make a great Fire in th. 
Parlour when no Perſon hath been there, as if he. would fire the Houſe: 
ſhe hath known him throw burning Coals on his Father's Plate when he 
was alive, and he would fall often into ſudden Fits of Laughter : Some. 
times ſhe was afraid he would do Mifehief to himſelf ; yet no Care i; 
. ̃ ˙ ß 3 of 

Another Siſter tells you, ſhe thought him diſtracted and mad, though 
not ſo much as of late; and gives you ſeveral Inſtances : She ſays, na 
ſwearing and curſing to himſelf, and his ſudden Fits of Laughter, and hig 
talking to inhuman Creatures, was in a different. Manner from what other 
People did; ſhe mentions the ſame thing about his going to the Church 
and the Opinion and Obſervation the People made on his Behaviour, that 
they could not imagine but he was mad. This Siſter ſays, that Mr. Alen 
did tell her he was diſtracted and mad; and ſhe owns ſhe was the Perſon 
that was ſtruck by this Man; and ſhe ſays ſhe never gave.him any Pro. 
vocation for doing it. WE 1 

Another Witneſs in Gittings : She tells ou ſhe always took him for 2 
Lunatick, and this for nine Years paſt : She fays as the other Witneſſes 
ſay, that he would talk to himſelf, and ſwear and curſe without any Pro- 
vocation : She ſpeaks as to laſt March, and that was the firſt time, and 
not before; ſhe ſays that he ſeemed very much diſturbed, and declared, 
and often complained, that he was plagued by my Lord Onflaw and his 
Imps : And in May laſt he had hurt his Arms, and ſhe went to one Mr. 
Hotuard, who was a Surgeon, who applied a Plaifter to his Arm; but the 
next Morning, when the Man came to dreſs it, he had thrown the Plaiſter 
and Things about the Room, and ſaid to the Man that he would make 
Iflues in his Arm. Then he complained that Mr. Jaite's' Rooks dil. 
turbed him; then after he had ceaſed to talk of this, he ſoon began again 
to talk of my Lord Onflow's plaguing him Day and Night: She ſays ſhe 
ſaw the Priſoner in Gaol the twenty-third of laſt Month in the 4/ar/bal- 
fea, and that he was in great Diſorder; and then.ſhe aſked him how he 
came to do ſuch a wicked Thing? And that he gave her little or no An. 
ſwer that ſhe could make any tning of; and ſhe aſked him if any body 
had ſet him to do it, and who? and he told her it was one Swetman and 
Thomas Farmer, two little Boys, one about ten, the other about eleven 
Years old ;, and ſhe fays he told her there were great Plagues in the 
World, and there would be great Mourning and Lamentation. Theſe 
are Inſtances ſhe gives of his Madneſs, 8 ; 

The next Witneſs is Mary Martin; and ſhe ſays, that ſhe heard him 
declare that my Lord Onſſou was in his Belly; and I think ſhe ſays they 
appointed a Time to go to my Lord Onflow, which was the next Morn- 
ing; and that he opened his Breaſt, and curſed and ſwore, and ſaid, My 
Lord Onflow was in his Boſom, and he could neither eat, nor drink, nor 
ſleep, nor be at Reft for him. 

The next Witneſs, Swetman, tells you that the Priſoner was a crazy 
Fellow, and not always in his Senſes ; that he lodged at his Houſe fifteen 
Months before this Accident happened, therefore could ſpeak more par- 
ticularly as to him. 

The Witneſs tells you that he uſed to lend him his Gun, but he did 
not lend it him at this Time; but he owns that the Priſoner had the Gun, 
though without his Leave; he ſays he was generally worſe in Spring and 
Fall; he tells you that the Priſoner told him, that my Lord On/lew had 
brought a Hamper of Wine one Night to his Houſe, and that next 
Morning he found all the Bottles empty; and he ſaid that my Lord Cu- 
lo had been there revelling, and making ſo great a Noiſe that he could 
not be at Reſt for him: This was half à Year before this Accident hap- 
pened. He ſays that he had the Gun to go and ſhoot Mr. [aite's Co- 
nies, for which he was to have Sixpence a- piece; and the Lane where my 
Lord Onſino was ſhot, leads tq the Turnep-Field where Mr. /Faite's 
Conies were; which is made ſome Uſe of in the Courſe of this Trial: 
He ſays he hath heard him ſay formerly he would ſhoot my Lord Onſſou 
at the Horſe-Race. | e 

The next Witneſs is John Dedman, who ſays that the Priſoner is 3 
Madman; gives an Account of his complaining of my Lord Onſhiv; 
ſays he had a Houſe, but he had no Beds or Chairs in it; he ſays, about 
five or fix Years ago he beat his Siſters and Maids, and he hath been 
forced to go and make Peace among them. 

The next Witneſs is one Richard I/heatly; and he ſays he was his 
Barber; he ſays he hath ſhaved the Priſoner theſe two Years, and 
ſometimes he was afraid to ſhave him, he would be ſwearing all 
the Time; and once he ſaid to the Witneſs, Damn you, cut my 
Throat. 

The next is John Ydie: He ſays he is a very crazy Sort of a Fellow: 
He is asked what he means by a crazy Sort of a Fellow; he ſays he had 
ſeveral fooliſh Expreſſions ; he hath heard him ſay the Bolleroys and the 
Plagues plagued him fo, that he could not reſt: He heard him ſay the 
ſame as to the Hamper of Wine at Swetman's ; therefore I will not repeat it. 

The next Witneſs, Thomas Poulter, ſays, he always took him to be out 
of his Mind; once he threatened to kill him, about a Fortnight before 
this Accident happened to him, in a Field where he was working, ſwear- 
ing and curling; and at laſt he ſaid, Damn Tim On/{5w, and ſaid he had 
bewitched him, and he would goto the King, and know the Reaſon why 
my Lord Onfizw troubled him fo, 
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Tue next is Mary Morris: She ſays ſhe always thought him to be mad 
by his mad Actions; ſhe ſays he would curſe and ſwear; and that the 


Jay before he ſhot my Lord On/lew he tame to their Houſe, and 
— and looked ſo 1 „that ſhe was frightened : When be was 
in Priſon ſhe carried him Victuals, and the Goaler bid her bring no 
Bones, nor Knife, for they were atraid he would do himſelf a Miſchief ; 


. then he asked a Boy that was with her, whether they were plagued with 


Bollies and Buggs, as formerly? 5 
3 next is Step 2 Fachin : He ſays. they found him in. Looſſey Lodge; 
lying only upon the Wood, ina Morning, about two Years ſince, in 
ts Tring of the Year, about Seven o'Clock in the Morning. 

Te next Witneſs is Robert Dandy ; and he ſays he always thought him 
a crazy Man, ſeldom in his Senſes ; he ſays he hath threatened to beat 
is Father. 3 | 
: The next is Mary Swetman, the Wife of ——— Swetman, where he 
Jodged, as hath been obſerved, for a matter of fifteen Months, and at 
that Time, ſhe ſays, ſhe thought him a Madman, not in his right Senſes; 
Once they could not 23 upon him to come into the Houſe, becauſe he 
had ſaid, there were Rogues hid, and he did lie out that Night. She 
gives you the ſame Story, about the Hamper of Wine; and that the 
Priſoner talked to her Huſband, that there was too great Familiarity be- 


' tween her and my Lord Onflow. Sometimes he would pretend to read in 


the Bible: Once he read in the Bible two or three Chapters very well. 
Another Time, being worſe, ſhe gave him the Bible, and asked him to 
read; he pretended to read, but repeated moſt ſtrange Stuff as ever was 


in the World: He then talked of my Lord Onftow's plaguing him. She | 


tells you, that he did not lie at home that Night before this Accident 
happened, but was home ſoon in the Morning; and he went out, and 
came back again, and then the Boy told him, that Mr. Waite wanted to 
have his Rabbits killed, and the Boy and he was to go Halves, and the 
Mother did lend him a Shilling to buy Powder and Shot for that Purpoſe. 
Now it ſeems, the Place where Mr. Waite's Conies are, is near the Place 
where this Accident happened, ſo that they would have you think, that 
this Powder and Shot, which he bought, was to kill theſe Rabbits, and 
that he was going that Way in order to it, You will remember what 
was proved to you about the Shot, that it was not the uſual Shot that he 
bought, but a bigger Sort, He went up the Lane, the Witnels tells you, 
towards the Place where Maite's Conies were: Soon after that, ſhe heard 
a Gun go off, and ſhe thought he had been killing ſome of the Rabbits 
but ſoon after, ſhe ſaw ſeveral Horſes, and Nobody upon them, and ſome 
Gentlemen; and they came and asked her for ſome Water and Brandy, 
to relieve my Lord Orff: under his Misfortune ; and then ſhe came to 
hear, that the Gun that went off, inſtead of killing Rabbits, went off 
againſt my Lord O:flow. She ſays, ſhe hath heard him ſay; he would 
kill my Lord Orflow : She 7 7 he hath ſometimes threatened to kill her, 
but yet did hot do her any Harm, They think this Evidence fo very 
material, that they have produced two Witneſſes, that tell you, that they 
heard this Mary Swetman ſay the very ſame Things to them, as ſhe hath 
now given in Evidence. | | 5 
The next is Mr. Copeland; he ſays, he was with the Priſoner in the 
Marſbalſea, and then he asked him, What induced him to do fo horrid a 
Fact? He ſaid, My Lord Onſow had bewitched him: He asked him, If 
any body had put him upon it? At firſt he heſitated; but afterwards he 
faid, Nobody; He was very confuſed, and he thought him mad. 

The next is Mr. Darby; he ſaid, He often examined him, eould get no 
Anſwer from him, but ſaid, My Lord Onflow had bewitched him, and 
was a Trouble to him. This is the Evidence on behalf of the Priſoner, 
to ſhow that the Priſoner is mad, and what he did, as ſuch, is no Crime; 
and therefore no great Weight ought to be laid upon it. | 

But by way of Reply, they have read Papers under his own Hand. 
Mr. Barwell Smith, he was with him, and he hath proved them to be his 
Hand. One Paper is the State of his Caſe, ahd the Witneſs writ it; 
but he took it from his own Mouth, which is the fame as if he had writ 
it himſelf, and the Priſoner ſigned it. It happened to be blotted ; this is 
mentioned to ſhow his Senſe, and that he was a Man of Diſtinction ; 
ſays he, You have blotted it, it can't be read, it muſt be writ over 
again: The Witneſs told him, No, it would do; Well, if it be fo, I 
will be ſatisfied ; and he deſired the Witneſs to pray my Lord On/low, 
that his Irons might be taken off, for = were very grievous to 
him. The next Paper is (here are three) a Letter writ with his own 
Hand; and here is another Letter writ with his own Hand: Boch 
Sides agree, that the Jury might have the Papers to peruſe. In this 
Paper, he fays, He was excited to this by — and the Re- 
ſentment he ex preſſed to my Lord Onflaw, proceeded from ſeveral Per- 
ſons perſuading him, that my Lord Onſlow was the Occaſion of al! 
his Troubles, and ſeveral Perſons came here, and took the Advantage 
of it, and told him, that he was the Occaſion of all his Troubles: This 
he gives you as the Occaſion of his great Reſentment againſt my 
Lord Onſſew This is as rational an Account as any mortal Man can give. 
Then there is this Letter, there he writes to my Lord On/{nv ; it is di- 
rected, To the Reverend Lord Onſlow; but in the Letter it is, Pleaſe 
your Honour to take into your Conſideration, &c. and the other Letter is 
much to the ſame Purpoſe : Theſe you will have along with you. 

Then you have Mr. Coe, and he went to him the Day the Fact was 
committed, and at that Time he would ſay nothing to him: The next 
Day he went again, and then he ſaid, My Lord On//w was the Occaſion 
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of all his Troubles. The third Day he went, and asked him, If he in- 
tended to kill my Lord Onſlow ? And he ſaid, Yes, to be ſure: Where 
did you intend to hit him ? Says he, When I ſhoot at a Rabbit, | always 
aim at his Head. He went to him again; when he was in the Afarſha'ſer, 
and he was very ill, and he asked for ſome White-wine for him, but he 
ſaid, The White-wine was too ſharp for his Stomach ; and then he called 
for ſome Sack, which he had; and he held down his Head, and ſeemed 
in a bad Condition: That he preſſed him to know who ſet him on work; 
and he ſaid, If my Lord will come here himſelf, let him; but let him 
not ſend any more of his Fools after me.— This Gentleman ſays, he was 
his School-Fellow ; he was juſt of the ſame Nature then, a rugged, 
dogged, humourſome Fellow, hardly cared to talk or ſpcak to any body z 
he is Juſt the ſame now, though he hath had rio Converſation with him 
ſince; but about two Years ago, he ſee him, and he had a Fiſh in his 
Hand to ſell, and he asked to buy it, and offered him Sixpence for it; No, 
ſays he, it is honeſtly worth a Shilling, and a Shilling I will have. This | 
is mentioned, to ſhew that he was a Man very ſenſible, made a very ſenſible 
Anſwer; no Man could make a properet Anſwer than this Man did, 
This is the Evidence on both Sides. Now | have laid it before you, 
and 3 muſt conſider of it; and the ſhooting my Lord Ouſoto, which is 
the Fact for which this Priſoner is indicted, is proved beyond all Manner 
of Contradiction; but whether this ſhooting was malicious, that depends 
upon the Sanity of the Man, That he ſhot, and that wilfully; but whes 
ther maliciouſly, that is the Thing: That is the Queſtion, Whether this 
Man hath the Uſe of his Reaſon and Senſe ? If he was under the Viſita- 
tion of God, and could not diſtinguiſh between Good and Evil, and did 
not know what he did, though he committed the greateſt Offence, yet he 
could not be guilty of any Offence againſt any Law whatſoever ; for Guilt 
ariſes from the Mind, and the wicked Will and Intention of the Man. 
If a Man be deprived of his Reaſon, and conſequently of his Intention, 
he cannot be guilty; and if that be the Caſe, though he had actually 
killed my Lord O»flow, he his exempted from Puniſhment : Puniſhment 
is intended for Example, and to deter other Perſons from wicked Deſigns 
but the Puniſhment of a Madman, a Perſon that hath no Deſign, can have 
no Example; This is on one Side. On the other Side, we mult be ver 
cautious ; it is not every frantick and idle Humour of a Man, that will 
exempt him from Juſtice, and the Puniſhment of the Law. When a 
Man is guilty of a great Offence, it muſt be very plain and clear, betore 
a Man is allowed ſuch an Exemption ; therefore tis not every kid of 
frantick Humour, or ſomething unaccountable in a Man's Action, that 


points him out to be ſuch a Madman as is to be exempted from Puniſh— 


ment: It muſt be a Man that is totally deprived of his Und-ritanding and 
Memory, and doth not know what he is doing, no more than an infant, 
than a e or a wild B-aft, ſuch a one is never the Object of Puniſh- 
ment; therefore I mull leave it to your Conſideration, whether the Con- 
dition this Man was in, as it is repreſented to vou on one Side, or t'other, 
doth ſhew a Man, who knew what he was dong, and was able to diſtin— 
guiſh whether he was doing Good or Evil, and underſtood what he did ; 
and it is to be obſerved, they admit he was a Lunatick, and not an Ideot, 
A Man that is an Ideot, that is born ſo, never recovers, but a Lunatick 
may, and hath his Intervals; and they admit he was a Lunatick: You 
are to conſider what he was at this Day, when he committed this Fact. 
There you have a great many Circumſtances about the buying the Powder 


and the Shot; his going backward and forward: And if you believe he 


was ſenſible, and had the Uſe of his Reaſon, and underſtood what 
he did, then he is not within the Exemptions of the Law, but is as 
ſubject to Puniſhment as any other Perſon, Gentlemen, I muſt leave it 
to you. 


Then the Jury withdrew to conſider of their Verdict, and in a ſhort 
Time returned again. 


Cler. of the Arr. Gentlemen, anſwer to your Names, 
Here, and jo the reſt. 


25 of r. Arr. Gentlemen, ate you all agreed on your Verdict ? 
ury. Yes. | 
Cler. of the Arr. Who ſhall ſay for you? 

ury. Our Foreman, ; 

Cler. of the Arr. Edward Arnold, hold up thy Hand. [Mich he did.) 
Look upon the Priſoner, How ſay you, Is Edward Arnold guilty ot the 
Felony whereof he ſtands indicted, or Not Guilty? 

Prreman. Guilty. 

Cler. cf the Arr. What Goods or Chattels, Lands or Tenements ? 

Foreman, None, to our Knowledge. 

Cler, of the Arr. Then hcarken to your Virlit, as the Court hath re- 
corded it. You ſay Fdward Arncid is guilty of the Felony whereof he 
ſtands indicted; and tnat he had not any Goods or Chattels, Lands or 
Tenements at the Time of the Felony committed, or at any Time ſince; 
to your Knowledge, and fo you ſay all, 


W hereupon, he received Sentence of Death: But at the Interceſſion of 
the Right Honourable the Lord O. wv, ais Hxecution was reſpit d; and 
he continued a Priſoner in the New Goal, $:uthwart, upwards of thirty 
Years, and there died. 
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NUMERAL 
The Arraignement of Sir Thomas Wiat, Knight, at Weſtminſter, xiiii Martii, Anno Primo 
| Mar. R. 1554 *. | | 


HOU art Indited, Sir Thomas Fiat, Knight, forthat thou, on the | to repent your Offence, ſo I, for my Parte, wiſhe youe the ſame : But 
14th Daie of Februarie, diddeſt, at Branforde, in the Countie of | what ment you furſte, when you roſe, to write to my Ladie Elizabethes 
Middleſexe, leavie Warre againſt our Soveraigne Ladie and | Grace, that ſhe ſhould remove further from the Quene, and after that 


veene, her Crowne and Dignitie: How faieſte thoue? Art thoue | my Lord of Norfelcke's Men fledd from him at Rochy/ter Bridge to youe, 
Guiltie, or No ? as a joyful Newes you ſent to my Ladie Elizabethe of — good Succes, 
iat. My Lordes, if I ſhould pleade Guiltie, ſhoulde I not be then | and ſhe againe ſent youe Thanckes : Is not this true | 
excluded afterwards to uſe certaine Thinges that I have to ſaie? Wiat. What I have written, I confes, and it is trewe. | 
Courte. Youe ſhall, Mr. Wiat, have Leave to ſaie and be heard what The Maſter of the Horſe's Queſtion. Mr. Wiat, weare not thies youre 
you can. | | Wordes, and in theſe Termes, when Mr. Cornwallis and I weare ſent 
Wiat. Then, my Lordes, muſt I confeſs Guiltie, as in the'nd Trouthe | unto youe from the Quene, youe anſweared us, That the Quene ſhould 
muſt enforce me to ſaic ? oe to the Toure, and youe to have her Parſon with the Towre in 


I muſt acknowledge this to be a juſt Plague for my Sinnes, which I | keping, alfo the Treafure, and ſutche of the Councellors as you would 
moſte grevoſlie have committed againſt God, who hath ſuffred me to fall | require ; for youe ſaid youe had rather be truſted than truſte. 
into this beaſtlie Brutiſhenes, , and horrible Offence of Treaſon. Sollicitor. This ſhal be ever called Wiat's Rebellion, as the Rebellion 
And loe in me the like, and as ſuche, who attempted like Enterpriſe | of Watt Tiler was called Wat Tiler's. | 
from the Beginning : For peruſe the Chronicles thorowe, and you ſhall Attorney. Mr. Wiat, weare youe not privie howe the Quene ſhould 
read, that never Rebellion againſte their natural Prince and Countrie, | have bene ſlaine, as ſhe did walke? I do not burden youe to conſent to 
from the Beginning, proſperid : Henrie the IIIIth was but a Rebell, for this; for thus muche muſte I ſaie, youe miſliked it. 
ſo muſte I call him ; he continewed not long, but at the'nd definite, it Wiat. Mr. Attorney, I furſte opened this, coming to my Remem- 
fell into the right Lyne againe : and the Uſurpation revenged in his | braunce when I heard William Thomas would have ſlaine himſclfe, for it 
Blodd : For the Love of God, all youe Gentlemen that be here, re- was his Deviſe; and he brake in this wies to Sir Nicholas Arnolde, YE 
membre, and be taughte by Examples paſte, as alſo by thys my preſent | the Quene weare killed, quothe he, all weare well, and thereis not ſo fitt 
Infelicitie, and moſt heynous Offence. a Man to doe it as John Fitzwilliams. Sir Nicholas Arnolde toulde it Sir 
O moſt miſerable, miſchevous, and beaſtelie, furious Imagination of | James Croftes, and he toulde it Fohn Fitzwiliiams, and John Fitzwilliams - 
mine: For I thought, that by the Marriadge of the Prince of Spaine, tould it me, and thus at the 4th Hande I hearde it. Then made [ 
the ſecond Parſon of this Realme ſhould have bene in Daunger. a Cudgell with a whoale Brent in it, with a whoale Iron and haulf a 
And I who have lived a Freeman borne, ſhould together with my | Yard of —— in it, and ſought John Fitzwilliams a whoale Daie, and 
Cuntrie have bene wor. wa to Bondage and Servitude by Aliens and | could not finde him. The next Date, I ſent the Cudgell by my Man, 
Straungers; which brutiſhe Beaſtlines then ſeemed Reaſon, and wrought | and badd him bobb him well, for the Knave is but a Spie, and to utter 
ſo farr, and to ſuch Effect, as it lead me to the Uſe and Practice of this | it he durſt not, and therefore be boulde to beate him: Thus my Man 
my committed Treaſon : But nowe, underſtanding the great Commo- | carried the Cudgell thre Daies, to have beaten him: By this it maie ap- 
ditie, Honor, and Suretie, which this Realme ſhall receuve by this pere, how muche I abhorred that Practiſe. 
Mariadge, if it ſhall pleaſe the Quene to be mercifull unto me, thereis Then was the Letter ſhewed which he wroate to the Duke of Suflk, 
no Man living that ſhall more truſtelie and more faithfullie ſerve her | Mr. Wiat being then in Southewarke, that he ſhould mete him at King len- 
Highenes, whatſoever the Quarrell be: I ſerved the Quene's Highenes | Bridge, and ſo to go to Lond:n with him, althoughe he came with the 
againſte the Duke of Northumberlande, as my Lord of Arundel! can | ffewer Companye. Wiat at the furſte remembred no ſuch Letter; but 
| witnes : My Grandfather was upon the Racke for Her Majeſties Grand- when it was ſhewed him, he confeſſed his Hande. 
father: My Father ſerved King Henrie the VIIIth, and I ſerved him It was demandid of him, what he ment to write to my Ladie Elixa- 
likewies; as alſo her Grace's Brother, and in Witneſs of my Blodd loſt | bethe ; and after his Pardon offred, to refuſe alſo the Bountifulnes of the 
in the Feilde, I carie a Mayme. I alledge not all this, either to Merit | Quene to my Ladie Elizabeibe's Grace, among other thinges beſide 
or Advaunce, for by this beaſtelie Brutiſhenes, to which moſt miſerablie | recited. | 


] am fallen unto, I have not onelie procured my owne Deathe, but over- Wiat. My Lords, as my Faulte is moſte vile and heynous, for the 
throwne my Houſe and Name, and defaced all my Father's Well-doings, | which I aſke God Mercie, and next him my Soveraigne Ladie and 
if ever there weare any. _—_—_ whom I moſte grevouſlie have offendid, appealing whoalie to her 

I will not juſtefie my ſelf in any thing, neither can I alledge any Ex- ercie, without which I cannot challendge any thinge ſithence my Of- 


cuſe of my Offences, but moſte humblie ſubmit my ſelf to the Quene's | fence committed. I have ſerved her Highenes in ſuche forte 2nd degree 
Majeſtie's Mercie and Pittie; as I either coulde or am hable; for I have uttred what I knowe in all 

Defiring youe, my Lord of Suſſex, and youe Mr. Haſtings, with all | thinges, whereby I might deliver her Highenes from ſutche after Perill 
the reſte, to be a Meane to the Quene's Highenes for Mercie ; for Pittie | as the Concealement of Traitors or Treaſon might prejudice or hurte : 
is the greateſte Treaſure that ever God gave to Man, and it is that which | I have done this for her Highenes Suretie, as I am bounde therunto by 
he ſpeciallie hathe choſen to himſelf, which if her Highenes will vouche- | Dutye and Truthe, which trulie I have declared ; for I thinke and cer- 
ſaulf on me her Mercie to beſtowe it on him who ſhal be moſte gladd to | tainlie beleve, ſhe is as carefull over this Realme as of that her chefeſt 
ſerve her Highenes, and readieſt to die in her Grace's Cauſe: For I | Jewell: I muſte confes that of all the Services I have bene in, ther was 
proteſt before the Judge of all Judges, I never ment Hurte againſt her | never a more deſperat Journie taken in hande, and to the'nd continew:d 


Highenes Parſon. moſte deſperatlie. And wheras it was aſked whie I retuſed the Quene's 
The Quene's Attornye. Mr. Wiat, youe have great Cauſe to be forieand | Highenes Pardon offred, unhappie Man, what ſhall I faic ? 
repentante for the Faulte wherby youe have not onelie undone yourſelf, When I was once entred in that devilliſhe Deſperatnes, ther was no 


but alſo Nombres of other Gentlemen, who being true Men, might | waie but to wade throughe with it that I had taken in hande; for I 

have ſerved their Countrie: Vet, if you had gone no further, it might | thoughte others had bene as forwarde as I my ſelfe ; and following the 

the better have bene borne withal] : Not ſo contented, you procured the | Enterprize, uſed all poſſibel! meanes that might endure the fame, as 

Duke of S»ffelk, a Man ſone trained to your Purpoſe, and his two Bre- | writing to my Ladie Elizabethe, and making the Proclamation in Saathe= 

therne alſo, by which, without the _ Mercie, youe have over- | warte. Well, ther reſteth nowe in the Quere's Highenes, either of 

throwne the noble Houſe : Yet not ſo ſtaied, youe attempted the ſecond | Juſtice by Death, which juſtlie I have deſerved with Watt Tiler, to make 

Parſon of this Realme, who ſhould have bene all our Comfortes, | me an open Example to the Worlde's Ende; or ells of her Mercie to 

wherby her Honnor is brought in queſtion ; or what End it will come | ſave me, and uſe my Service in ſuche ſorte as her Highenes thinckes me 1 

unto, God knoweth, and this are youe the Author of. mete and hable to doe: And albeit that her Grace hath this my Regueſte | 
Miat. Good Mr. Atturnye, as I will not in any thing juſtefie m in Writing, yet 1 moſte humblie beſeke you to be a mcanes to the 1 

ſelf, ſo being in Decaie to much, overchardge me not with more Miſ- | Quene's Highenes for her Mercie and Pittie, which is my lafle Hoape | 

chief, and make or ſhewe to be that I was not: I am loathe to touche and onelie Refuge : And I beſeke God that the Quene mais be ſo merci— 

any Man openlie, but that for myne ewne Diſchardge, 1 am driven for | full unto me, as I meane to ſerve her Majeſtie faithefullic and trulie. 

todo: And as I have given in Confeſſion, ſo I affirme, that my Lord of | God's Will'be done on me. Yf ther be but two true Men, I wil be 

Deverſhire ſent Sir Edwarde Rogers for me to come to his Houſe, and | the one to die at her Grace's Foote : And ſo endid. 


when I came, he brake the whoale Treaſon unto me; he ſaid, that he The Lordes promeſed to be a meanes for him : His Countenaunce was 
himſelf woulde go, and J cannot tell, but he ſaid he woulde doe many | dolefull, and Teares guſhed oute continuallie. 
Things This proves I was not the furſte. He was afterwards executed, 


The Quene's Sollicitir. As Mr. Atturney hathe moved youe, that is, nl 


From the MS. of D. Brercton Bourchier, late of Barne/iy in Gloceſterſtire, 9007. 8. See Catalogi Librorum Manuſcriptorum Anglia © Hibernia, Tem. 3. Part 1. Page 276. 
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The Examination 


3 tA " 


The Depofitions of Milliam Powrie. 


Apud Edinburgum, 23 Junii, Ann. Dom. 1567, in preſentia 1 


Secreti Concilii. 8 | 
Ittiam Powrir, borne in Kinfawnis, Seruitor to the Erle of 
Bothwell, deponis, That ye fam Day the King wes flane at 

| Night, the Erle Boaithwell, accumpanyt with 2 | 
olton, 


and Johne Hay z0unger, zeid togidder to an Counſele in ye nether Hall of 
ye: ſaid Erle Bothwells Ludgeing in ye Abbay, about four Houris Eftir- 
none, or yairby,'and remanit yairin T'wa Houris, or yairby ; quhat yai 
did or ſaid, he knawis not. * POTS 
ltem, Deponis, Vat John Hepburne of Bolton, at Ten Houres at Evin, 


commandit the Deponar and Pat MWilſiuns to tak up ane Carriage of twa 


- Maills and ane 'I'ronk, and ye vthir an leddirin Mail, quhilks were lyand 


in the ſaid nethir Hall, quhilks the Deponar and the ſaid Pat put on and 
chargit 

44, the ſame to the Zet of the Enteres ofthe Black Friers, and yare laid 
the ſame down, quhair the Erle Bothwell, acumpanit with Robert Ormeſ- 
toun and Paris, called French: Paris, and ytheris twa quhilks had Cloakes 
about yare Faces, met the ſaidis Deponar and Pat Milſiun. And yat 
zoung Talls, the Lard of \Ormeſtcune,. and John Hepburne of Boltoun, wes 
awaitand vpon ye Deponar and Pat Milſaun, within the ſaid Zet; and 
yat yare the ſaidis thre Perſouns within the ſaid Zet, reſſauit the ſaids twa 
Charges, quhilks the Deponar knew to be Pulder, becauſe the ſame wes 
in ſundry Polks within the ſaid Mail and Tronk; and ye Deponar and 
ſaid Pat WVilſoun helpt yame in with the ſame; and t e Powder being 
taken from yame, the ſaid Jobne Hepburne of Bolton ſent this Deponar for 
Candell, and yat he coft fix Halpenny Candell fra Georde Burnis Wife in 
the Coꝛogate, and deliverit to the ſaid Johnne: And yat ye ſaids Perſouns 
Reſlavalis of the Powder, had ane Towel with them, with ne littil licht 
Candell; and the ſaids Perſouns within the ſaid Zet oppynit the Tronk 
and Mail, and tuck out the Polks with the Powder: And everie ane of 
yame tuck yane upon his Back, or under his Arm, and carryit the ſame 
away to the Back- wall of the Zaird yat is next the Trees, and yair the 
ſaid Laird of Orme/tzune, Fohnne Hepburne of Boitoun, and zoung Tallo, 


reſſavit the Pulder fra yame, and wald ſuffer the Deponar and his Mar- 
roy to paſs na furdar, And quhen the Deponar and his Marrow came 


bak againe to the ſaid Frier Zet, the twa Hor(s that carryed the ſaid Maill 
and Tronk war away, and zit yay carryit the ſaids Mail and Tronk again 
to the Abbay, and as yay came up the Black Frier Wind, the Quenes 
Grace was gangand before yame with licht Torches: And yat the De- 
ponar and his Marrow wy cumin to the ſaid Erles Ludging in the Ab- 
bay, thai tarryit yare ane Hour or mair, and yan the ſaid Erle came in, 
and immediately tuk aff his Claythes yat wer on, vix. a Pair of blak Vel- 
vet Hoiſe, truſſit with Silver, and ane Doublet of Satin of the ſame Maner, 
and put on ane vthir Pair of black Hoiſe, and ane Doublet of Canwes, and 
tuk his-{ide rideing Cloak about him, and incontinent paſt furth, and ac- 
cumpanyt with Bench Parts, the Deponar, Georde Dalgleiſh and Pat Mil- 
hun, and came down the Turnpike, aud alang the Back-wall of the 
Quenes Garden, quhill yai came to the Back of the Cunzie-houſe, and 
the Back of the Stabillis, while thay came to the Cannongate. And de- 
ponis, Yat as yai came by the Gait of the Quenes South Garden, the 
twa dentinellis yat {tude at the Zet yat gangis to the utter Cloiſs, ſpeirit 
at yame, Quba is yat? and vai anſwerit, Friends, The Centinel ſpeirit, 
Quhat Friends? and yai anſwerit, My Lord Bethwells Friends. | 
liem. Deponis, Vat yai come up the Canongate, and to the nether 
Bow, and findand the Bow ſtezkand, Pat J/ilſsn cryet to Fohn Galloway, 


and deſirit him to opin the Port to Friends of my Lord Bothwell, quha 


came and oppynit the Port, and yai enterit, and zeid up aboue Baſſyntines 
Houſe on the Sonth-ſide of the Way, and knockit at ane Staire, and callit 
for the Laird of Orme/tone, and Robert Ormeſtone, and nane anſwerit yame, 
and-yai yan ſlippit down ane Cloiſs beneith the Frier Wynd, and come 
to the Zet at the Black Friers, and enterit in at yat Zet, and zeid quhill 
yay come to the Back-wall and Dyke, quhaire the Deponar and Pat il. 
left the vtheris Perſouns before exprymit, with the Powder as faid is, 


8 vaire the Erle Bothweille paſt in over the Dyke, and bad the Deponar, 


Pat IWiiſon, and Gearde Dali leiſh tarry (till yaire while he come backwart to 
them. And ſurder deponis, Vat yai tariit you Half an Houre, and hard 
never Din of any Thing, quhill at laſt my Lord, accompanyit with zoung 
Tail, and Johnnie Hepburne of Beltoune, come to the Deponar, and vtheris 
twa Perſons being with him, and evin as my Lord and thir I'wa comes to 
the Deponar and his Marowis at the Dyke, thai hard the Crack, and thai 
paſt away togidder out at the Frier Zet, and ſinderit quhen yai came to 
the Covgait, Pairt up the Blackfrier Wynd, and Pairt up the Cloiſs 
which is under the Endmyllis Well, and met not —.— yai came to the 
End of the Bow, and zeid down ane Cloiſs on the North: ſide of the Gait, 
to haif loppin the Wall of Leith Wynd, and yair my Lord thoucht it 
over heich, and came again aback to the Port, and cauſed cry upon 77h 
Galloway, and ſaid yai war Friends of my Lord Bothwilis, And John 
Gallotocy ruſe and Ict them furth, and ſyne yai paſt down St. Mary's 


r 


es: Ormiftoune | 


Fer the — . Huntley and mony came in to my 
upon twa Horſes of my Lordis, the ane being his ſown Horſe, and | the (uence FOG. 


and Depofitions of William Powrie, George Da'gleiſh, John Hay younger , 


ub ror and down the back Zairds of the Cznongait, and to the fig 
Erles Ludging z and as yai paſt the Quenes Guards before ſpecifyit, ſum 
Sentinels ſperrit at yame quha yai war, and yai anſwerit, yai war Friend; 
of my L. Bothweill ; and als ſptirit quhat Crak yat was, and'yai anſwerit, 
yal khew not; and yat the Sentinels bid them, if yai were Servandis of 
my L. Bothweill, to gang yair Way, | 

My Lord come into his Ludgeing, and immediately callit for ane Drink 
and tuk off his Cloathes jncontinent, and zeid to his Bed, and tatriet x 
his Bed about Half an Hour, quhen Mr. George Hacket come to the Zet 
and knocks, and deſired to be in; and quhan he came in, he appeared 4 
be CELDT Effray, and was black as any Pik, and not ane Word to 
ſpeik, My Lord enquirit, Quhat is the Matter, Man ? And he anſwerit, 


The Kingis Houſe is blawn up, and I trow fhe King be flayn. And m 


Lord cryet, Fy, Treaſoun] And yan he raiſe and N his Claiths. And 
| rd, and, yai zeid into 

Item. Deponis, Vat upon the nixt Nicht efter, my Lord deſyrit yis De- 
ponar, Pat Wilſon, Georde Dalgleiſb, the Laird of Ormeſtoune, and Heb Or. 
meſtoune, Mon epburn, and zoung Tall, to keip thair Tongues eloiſs, 
and yai ſuld nevir want ſa lang as he had, and yat he ſuld ſend the De. 
ponar and Pat Viſſen to the Armitage, and yat yai ſuld be honeſty ſuſ- 
tainit. And being inquirit, Gif this Deponar, at my Lord Bothwell De- 
ſyre, ſocht ane fyne Lunt of any of the Suddartis: And anſwerit, Vat he 
did the fame, and gat a Piece of fine Lunt of half a Faddome, or yareby, 


fra ane of the Suddartis, quhais Name he knawis not, and deliverit to 


Jobne Hepburne of Boltoune, upon Saturday before the Kingis Slaughter, 
Apud Edinburgum, 3 Julii, Aun. Dem. 1567, in preſentia Dominorum 


HOecreti Concilii. 

lian Powrie re-examined, deponis, Vat the Cariage of the Tronk 
and Mail contenit in his former Depoſitioun, were carryed by him 
and Pat Milſone, upon ane gray Horſs yat pertained to Herman, Page to my 
Lord, at twa ſundry Tymes, and war carryed and conveyit by yaim into 
the Place containet in his former Depoſit, and yat at the Frier Wynd Fute 
is Deponar ſaid to Pat Milſſon, at the conveying of the laſt Carriage, thir 
ords, Jeſu, Patt, quhattin ane Gait is yis we are gangand? I trow it 
be not gude. And he anſwerit, I trow it be not gude; but weiſt, hald 

zour Tongue. | 
Item. Deponis, Quhan the Deponar and Pat Millſin come to the Frier 
Zet with the laſt Convoy, and laid the ſame down, Robert Ormeſtoune 
come furth, and ſaid thir Words: This is not gude like, I trow this 
Purpois will not come to this Nycht, I will in and ſe quhat yai are doing. 
Item. Yareftir quhen the Powldec and Greaith was carryed inwart, the 
Deponar tarryand at the Dyke, the Laird of Ormiſtoun of yat Ilk came 
again, and ſaid to John Hepburne and young Tallo, thir Words Paris 
Frenchman being with him) Be God it is fair in Field, cum of it quhat 
will, and bade the Deponar and Pot J/l/on gang their Way; and at the 
ſame 7775 yat ye Deponar and Pat Jiſilſin laid down the laſt Cariage at 
the ſaid Frier Gait, the E. Boathweill came unto thame utwith the f rier 
Zet, accumpanyit with Thre more, quhilks had yare Cloaks, and Mulis 

upon yair Feet, | 

Item. Deponis, Vat the ſaidis Fohnne Hepturne of Beltane, upon Satur- 
day at Evin befoir' the Kingis Slaughter, brought the Mail and Tronk 


quhairin the Powlder was, to the E. of Bothwiles . and laid in the 


lame in the nether Hall: And the Deponar declaris, Vat at the laſt 
Horſe Cariage he bare up ane toome Poulder Barrel to the ſame Place yai 
carriet the Pulder, and yat he wiſt not how nor be quhome the ſame 
came in the Erle Bothweils Ludging in the Abby. 

Item. Deponis, Vat upon the Morn eftir the Kingis Slauchter, viz. 
Mononday, Fobne Hepburne of B:/toun gat ane gray Horſe, Mr. Yeung of 
Talls ane broun Horis fra my L. Brthweill. e 

Item. Inquirit gyf William Geddes Depoſition, being red to the Depo- 
nar, was trew; declairit the ſame was all trew, except the Deponar re- 
members not quhidder he bad and counſulit this Geddes not to be 
on the Grit yat Nycht or not. 


This is the trew Copy of the Depoſitions of the ſaid Miliam Pourie, maid 
in Preſence of the Lords of Secreit Counſall, concordand and agrieand 
with the Principal remainand at the Office of Juſticiary, collationat 
be me Sir Fohn Bellenden of Auchnoule, Clerk ot our Souerane Lordis 
Juſticiarie, witneſſing my Sign and Subſcription manual. 

Feannes Bellenden, Clericus Fuſticiariæ. 


The Depoſition of George Dalsleifh. 


Apud Edinburgum, 26 Junii, Aun. Dom. 1567, preſentibus comitibas & 
Mortoun & Athol, prepaſito de Dundee, & dimina de Grange. 


Gore Dalsleiſh Seruande in the Chalmer to the Erle Bathwell, of the 

Aige of 27 Zeiris, or yareby, Cc. Deponis, Vat ye Sunday the King 
was flayne at Nycht the E. Bothwell, accumpanyit with the Laird of 
Ormeſloune of yat Ilk, Hob Orme/t;une, his Fader Eruther, Fohn Hepburnt 


* Taken ſrom the Cozton Library, / Tit. Caligula, C. T. Fol. 243, Sc. This is the beſt and fulleſt Account of the Murder of King Henry Darniey ever publiſhed, and 


{1;cu'd be read after the Trial of James Earl Borbwwelh, in Vol. I. p. 78. 


I of 


3 


RSS A 


yairof 
viſit it 
reſen 
ords 


ordis 


2 . 


ns dt 


pf the 
King 
rd of 


burnt 


= _ Co BE dps 4 
RS ky FOR Fs +... eee 
3 D £ 
* 2 e 1 3 2 ä 9 4s M Ly Far dE bs * * N 
B+ 832 MITT * N n 


= EET Er =" 


s ® rat * Js ou x Tha 5 
i ＋ 4 1 * Vo I 2 * . 2 "Sr PETRI 1 
1e. + " 1 4 d — 5 N * ** 
K 9 3 * me 9 0 ON n . „ 
22 C0 ² ·¹wi‚ ˙ COS . LEE. 


r 4 vt 9 N 

* q of 1 * 
7 «as 6 q * »4 6 * 7 * * * 
8 * 9 + EY * 25 * "I'% 
E RES re ue ES ra 


- 9 wy 
* 


Is. 
* 


"I 


—_ 
of Bolton, ene Hay of Tallozounger, war togidder in the nether Hall 
of the faid Erls.Ludging in the Abby, about Four Houres in the Ektir- 


— 


* 


Mer. 5 Py . . TT ; 1 
9 Deponis, Lat my Lord his Maiſter came to his Chalmer about 
12 Hours at Evin, or yareby, and tuke of his Clayths, and chingit his 
"Hois and Doublet, v;z. ane Pair of Hoiſs Rocket with black Welvet, 
aſementit with Silver, and ane Doublett of black Satin of the ſame Maner, 
and put on ane vther Pair of black Hoiſs, and ane Canwes Doublet white, 
and tuke his fide riding Cloak about him, of ſad Ingliſb Claith, czllit the 
new Colour. And incontinent the Erle, French Paris, William | Potory 


Seruitor and Porter to the ſaid Erle, Patt Il ilſoun. and the Deponar, zeid - 


down the Turnepyke altogidder, and endlong the Bak of the Quenes 
Garden, quhill yow cum'to the Bak of the Cunzie Houſe, and the Bak 
of the Stabillis, quhill zow come to the Cannogate foreanent the Abbay 
Zet. And depones, As yay came by the Entry of the Quenes South 
Garden, ane of the Sentinels yat ſtude at the Zet yat gangis to the utter 
Cloiſs, ſpeirit at thame, Quhais that? Yai anſwerit, Friends. Quhat 
Friends? Friends to my Lord Bothwell, 


ſtem. Deponis, Yai came up the Canzgait to the Nethir Bow, quhilk 


wes ſteikit, and yat Patt Willſon cryit to Fehn Galloway, and bid him come 
down and oppin the Port and let yame in, and yat yai tarriet ane gude 
Quhile or Gall>way came down to let yame in, and ſpeirit at yame, 
hat did yow out of yair Beds yat Time of Night? and eftir yay enterit 
within the Porte, yay zeid up aboue Baſhntinet Houſe on the South fide 


of the Gait, and knockit at ane Dur beneth the Swordſlippers, and callit 


for the Lard of Ormeſtounes, and one within anſwerit, he was not yare; 
and yai paſſit down a Cloiſs beneth Frier Wynd, and enterit in at the Zet 
of the Black Friers, quhil thay come to the Bak Wall and Dyke of the 
Town Wall, quhair 1 xk and Paris paſt in over the Wall, and com- 
mandit ye Deponar, William Powry and Patt Iillſoun, to remayne till 
quhill yai came till yame, and n hard or ſaw, not to ſtur or de- 
part quhill he cam againe: And yat yis Deponar and the uther Twa tarreit 
'yair Half an Hour or yareby, and in the meyn time hard no Din of any 
Tr hing, quhill at laſt my Lord, accumpanyit with John Hay zounger of 
Talle, Jobne Hepburne of Bolton, come to the Deponar, and vtheris TI'wa, 
and even as my Lord and yay Twa came to the Deponar and his Com- 

y, yay hard the Crack, and paſt all away togiddir out at the Frier 
Zet, and ſunderit in the Cowgait, My Lord, Johnne Hepburne, and Pat 
Wiifeune, William Powrie and the Deponar zeid up ane \V ynd be-eſt the 
Frier Wynd, and croflit the Hiegait at the Nether Bow, to haif lopin the 


Wall at Leith Wynd, bot thai thocht the Wall over hich, and came agane 


to the Port; and my Lord cauſſit cry upone Johne Galloway, and ſaid, 
Yay were Servands of my Lord Bothweill; and yat he ruſe and oppynit 


the Wickit, quha it wes yat ruſe, ignorat: And ſyne yay paſſit down St. 
Mary Wynd, and down the Back of the Cannygait, and to the ſaid Erles 


Ludging., and enterit be the ſame Turnpicke yat yai cam furth at. And 
as yai paſſit by the Quenes Gardens, ane of the Sentinels ſpeirit, Quha 
yay war? And yai anſwerit, Yai war Friends of my Lord Bethweill. ' And 
ſo ſoon as my Lord came in his Ludgeing he cryit for ane Drink, and in- 
continent yareftir tuke off his Claythes and zeid to his Bed, and lay be 
the Space of Half ane Hour or yareby ; and yat Mr. George Hacket came 
to the Chalmer about Half ane —. eftir my Lord lay down. Quhan he 
came in, he apperit to be very effrayit, and my Lord ſpeirit, Quhat is the 
Matter, Man? And he anſwerit, Vat he heard at the Kirk of Field 
like the Schot of ane Cannoun, and, as I hear ſay, the Kingis Houſe is 
blawin up, and I trow the King be ſlayne. And incontinent my Lord 
raiſe and pat on his Clayths, that is to ſay, the ſame Hoiſs and Doublet 
yat he had on upon Sunday, quhilks wer 8 with Siluer, and ſa 
ſone as my Lordis Clayths was on, he departit furth of the Chalmer, and 
the Deponar remanit fil in the Chalmer. 


This is the trew Copy of the Depoſitione of the ſaid George Dalgleiſb, 
maid in Preſence of the Lordis before expremit, concordand and 
agreeand with the Principall remayning at the Office of Juſticiarie, 
collationat by me Sir John Bellenden, Knight, Clerk of our Soveraigne 

Lordis Juſticiary, witneſſing my Signe and Subſcriptioun manual. 
Joannes Bellenden, Clericus Fuſticiariæ. 


The Depoſition of Fehn Hay younger of Tals. 


Apud Edinburgum 13 die men/is Septembris, An. Dom. 1 507, in Pre- 
ſence of my Lord Regent, the Erles of Morton and Athol, the Lairds of 
Lochlevin and Petarow, Mr. James Magyll, and the Fuſtice Clerk. 


TH E quhilk Day, Fohn Hay zounger of Tallo being examinit anent 

the Kingis Graces Murther, grantit and confeſſit himſelf culpable 
yareof, and as he wald anſwer before God, deponit and declarit the Erle 
Bothwele his Maſters Pairt of the ſame, ſa far as the Deponar knew, in 
Manner following, that is to ſay, That upon the 7 Day of Februar laſt 
bypaſt, before the Kingis Murther, th'Erle Bothweil, within his Chal- 
mer in his Ludging in the Abbay of Hahrudbous, ſchew to the Deponar 
the Purpoſe of the Kingis Murther, ſayand thir Words or ficlike, Johne, 
this is the Mater, the Kingis Deſtructioun is devyſit, and I mon reveill 
it unto ye, for an I put not him down, 1 can not haif an Lyfe in Scot- 
land, he will be my Deſtruction, and I reveill this to the as to my Friend, 
and gyf zow reseill it again, it will be my Deſtruction, and J fall ſeik yi 
Life firſt? And yarwith he gave the Deponar alſo diverſe Admonitions, 
and alſo fair Promiſes to keip the Mater ſecret, and to take Part with him 
in the Kingis Slaughter, as he had deviſit ; and yat yereafter at Evin, in 
the Preſence of John Hepburn callit of Bolton, the ſaid Erle proponit the 
ſamyn Matter to the Deponar, quhilk John Hepburn was on the Counſail 
yairof of before. And th'Erle Bothwell ſaid to the Deponar, I have de- 
viſit it in this Manner, and ye fall do the ſame, that is to ſay, He ſaid in 
Preſence of James Ormiſtoun of yat Ilk, and the ſaid Fohn Hepburn, thir 


Words, The Pulder mon be laid in the Houſe under the Kingis Chalmer, 


and remained yarein ane Hour and a Half, and quhat yai did knaws | 
not, be reſſoun the Deponar remainit for the maiſt Part in my Lords 
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Paris and Georde Dalgl-i/h, came to the back Zard, and the ſaid 
þ — had twa Keyis of the back Dur, lichtit the Lunt, and came with the 
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* the Queene ſuld lye, in an Barril, gyf it may be gottin within the 
arril, and the ſame Barril fall haif an Hoill at the nether End yareof 
and an Tre holit and howkit like an Troch put to the Hoill of the Barril, 
and an Lunt yareupon, quhilk fall be fyrit at the far End, and the untyric 
End laid in the Hoill of the Barril in the Pulders And this Porpos fuld 
haif bene put in Execution upon the Saturday at Night, and the Matter 
fayilit yat Night, becaus all Thingis were not in Reddynes yairfor. 

Item. Deponit, Vat upon Sunday yarefter, about thre or four Houres 
Afternone, in th'Erle Bothwells nedder Houſe in the Abbaye, the ſaid 


Erle; John Hepburn of Bolton, and the Deponar, devyſit yat my Lord 


ſuld gang up to the ſaid Laird of Ormiſton's Chalmer (like as he did) ſua 
ſone as it was mirk, and yat yare paſt with my Lord, quyet on Fute, 
John Hepburn of Bolton, the Deponar, and Ade Murray met yame, ant 
ſum utheris quham the Deponar remembers not, at the ſaid Laird of Or- 
miſtons Stairefute of his Chalmer, above the Bow, on the South-Syde of 
the Gait; and yat my Lord commandit the ſaid Ade and utheris to paſs to 
Mr. John Spenſis, and remayne yare quhill he came to yame; and yat my 
Lord, John Hepburn of Bolt:n, and the Deponar, enterit in the ſaid, Laird 


of Ormiſtons Chalmer, quhair yay fand the ſaid Lard, and Hob Ormifton * 
his Fader Bruthir, and an Bruther of the Lards, quhais Name the De- 


ponat knaws not, and was put to the Dur: and yair yai conſullit quhat 
Gait yai ſuld gang to the Kingis Houſe, becaus yai had not tane Purpois 
uy of before: And ſyne yai zeid all down togydder to the Black 

reir Zeit, and ye ſaid Lard of Ormiſion zeid in throw the awl-1 Howſis 
and Wallis, and paſt and opynitt the ſaid Freir Zet to my Lord, the De- 
ponar, and the reſt forefaid. And yat my Lord and the Deponar zeid up 
and down the Kowgate, quhile Wille Perry and Pate Willſon brocht the 
Powder, quhilk was brocht at twa ſundry Times, furth of the Abbay, 
from the Erlis Ludgeing, and yat the ſame was in a 'Fronk and an Mail, 
and was brought upon ar Naig, and yat the Powder was reſſavit in 
at the Black Freir Zeit be the ſaid Lard of Ormiſton, and John Hepburn 
of Boltown, and yat the ſamyn was born in be Wille Powry, Pate Milſen, 
and the ſaids Lard of Ormiſton, Hob Ormiſton and the Deponar in the 
Trunk and Mail. And yareftir the Powder yat was in the Prunk, was 
taken furth of the ſame, and put in Polks, and the Powder yat was in 
baith the Tronk and Mail was caryit to the Kingis Houſe in Polls. 

And it is of Veritie, that Paris the French Man was in the nedder 
Houſe, under the Kingis Chalmer, and had an Key of the Backdowr, and 
then the ſaid Lard of Ormiſton paſt in at the ſaid Dur, and ſpake with the 
ſaid Hob his Fader Bruther, and with the ſaid Paris, being both therein, 
and fand the Time convenient, and came furth again, and tauld the ſamyn 
to the ſaid Erle and his Cumpany ; and yat yai had with yame alſwa a Tre 
and-a Powder Barrel, for to have done as ſaid is, but the Barrel was fo 
meikle, it could not be gottin in at the Dur; and yan yay tuk all the 
Polks and carried yamewithin the ſaid laich Houſe, and temit yame on the 
Flour in an Heip, and the Polks weir taken furth again, and yat my Lord 
was in the Houſe afoir, and had left the ſaid Paris varein, and the ſaid 
Hob ſtandand at the Dur awaitand upon yair Coming: And yat the ſaid 
Lard of Ormiſions ſaid to the ſaid Fobn Hepburn, Ze ken now quhat ye 
haif to do, quhen all is quyet aboue zow, fyre the End of the Lunt, and 
cum zour Way, And yareftir the ſaid Lard of Ormi/ffon paſt his Way 
with Hab with him, and Paris. John Hepburn and ye Deponar taryit ſtill 
within the ſaid laich Houle a certain Space, and Paris lockit the back Dur, 
and the Dur yat paſſes up the Turnpike to the Kingis Chalmer, quhair 
the King, the Quene, and ye Erle Bothwell, and vthers were, and paſſit 
up to yame, levand behind him the ſaid 7% n Hepburn and the Deponar 
lockitin the ſaid nedder Houſe; and as the Deponar believes, Paris ſhew 
the Erle Bothwell that all Things were in Readineſs, and ſyne ſone ya- 
reftir, the Quene and the Lordis returnit to the Abbay, my Lord Bothwell 
being in her Cumpany ; and yareftir the Erle Bothwell, accumpanyit with 
epburn 


eponar, and lockit the Durris after yame, and fand the Erle of Bothwell 


in the Zaird, quha ſpeirit at yame, gyf they had done that quhilk he had 


bidden yame, and fyrit the Lunt; and yai none? fo it was done. And 
efter my Lord and thai tarryit in the Zaird ane lang Tyme: and quhen my 
Lord faw yat ye Matter came not haſtily to paſs, he was angre, and wald 
have gen in himſelf in the Houſe, and the ſaid Jahn Hepturn ftoppit him, 
ſaying thir Wordis, Ze neid not. And my Lord ſaid thir Wordis, I will 
not gang away quhile I ſee it done; and within ane ſchort Space it fyrit, 
my Lord, John Hepburn, the Deponar, and Paris being gangang at the 
Fute of the Aley in the ſaid Zard, and quhen they ſaw the Houſe riſeand, 
and heard the Crack, they ran their Way, and come down the Wynd fra 
the ſaid Freir Zett; and yat my Lord yareftir paſt to the Wall at Leith 
Wynd, to have paſt over it, but becauſe he thocht it over hich, he ſturtit 

airwith, and came back again to the neddir Bow, and paſt furth at the 
N. after Jahnne Hepburne had cried upon ohn Gallaway Porter, and caulit 
him oppin the Port; and that the ſaids John Hepburn and Georde Dal- 
gleiſb paſſit afore with my Lord, and ſone yareftir, the Deponar and Paris 


followit, and the Deponar pattit to his Bed in John Hephurns in the Ca- 


nongait, and my Lord paſſit to his awin Ludgeing in the Abbey. 


The Depoſition of Joln Hepburn, called John of Bowton, 


Apud Edinburgum 8 die menſis Decembris, An. Dom. 1 567, in Preſence of 
my Lord Regent, the Erle of Athol, the Lord Lindſay, the Lardof Grange, 


and the Fuſtice Clerk. 
THE quhilk Day, John Hepburn, callit Johnne of Botutoun, being 


examinit upon the Kingis Murther, grantit himſelf culpable and 

ilty yairof, and as he wald anſwere before God, deponit and declaryt the 
Ene of Boathweile his Maſteirs Part of the ſamyn, ſo far as the Depo- 
nar knew in this Matter, that is to ſay, The firſt Tyme yat cvir the Erle 
of Bothwile ſpake yis Matter of the Kyngis Murther to the Deponar, was 
ane Day or twa aftir the bringing of the Powder furth of Dunbar, at 


quhilk Tyme he ſaid to the Deponar in this Manner, Thair is ane 
Purpois 
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> e diviſit amongs ſome of the Noblemen, and amongs the reſt; yat | 


Noblemen b 
evin fic Anſwer as he had done. Quhether my Lord had ſchewed yame 


of the Kinge one the Fei 
to yame quhat Way it mycht be uſit better be ye Pulder. And on the Sun- 


day, in the ee before Nicht, ye 9 Daie of Februar laſt bepaſt, the 


his Bed, and 2 Deponar lay down in ane Bed in ye 
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1 . ²˙ĩ1ͤrL1LU « ůGL;MA . --., ũ —ůrDP]]2]2 
Ry 8 1838 A 7 — 


e F W NT r 
. 25 


W 1 A. | * . c F 
i 28 N 
I „ ö — 

a + \ 
4 #% 3 V. 
py J 0 Ins 

** ry 
- 


＋ 


the Kinge ſall be ſlane, and that ane of us ſal} ſend twa Servandis to 
the doing yarof, owther on the Fields, or otherwiſe as he may be appre- 
hendit; and yan deſirit ye Deponar to be ane of the Entrepryſers for him; 
quhais Anſwer was, Vat it was ane evill Purpois, and zit, becauſe he 
was Servand and Couſignance to his Lotdſhyp, he wald do as vtheirs 
wald, and put Hand to it. One the Morne yareftir, be callit um Pr- 
miſton of that Ilk, the Deponar and —4 Hay zounger of Tall, and break 
the Purpois to yame, and maid the like Declaratioune to yame, yat vthir 

of as far Entefes as he in yat Matter; and yai maid to him 


ye Purpois of befoir or not, ye Deponar knawes not. Swa every Day 
7 was tauking amongis yame of the ſamyn Purpois, quhill within twa 
ais before ye Murther, 2 the ſaid Erle changed Purpois of the Alaying 
es, becauſe yan it wald be knawn, and ſchew 


Deponar ſend ye OO Hayes Man tor ane tome Poulder Barrel to the 
Man quhilk Fohne 


Hous, quhare the Biſchop of Argyle maid the Banket, and eftir 7 7 
my Lord came up the Gait, and yai all with him to the ſaid Lard of Or- 
me/lonis Chalmer, quhair ye Deponar 2 Haye paſt in, and fand the 
ſaid Lard and Hob Orm.ſtoun his Fader Bruther ; and as ye Deponar re- 
memberis, yat was the firſt Time 2 Heb knew of yat Matter, and — 
yai ſpake togidder, and my Lord ſchewit yame ye Maner: And the De- 
ponar, the nid Lard of Ormefloune, Hob Ormiſſone, and Jobne Haye, paſt 
to the Fute of the black Freir Wind, haveing ſent away Willie Powry and 
Pate Wilſone for the Poulder. And before = comming furth of the ſaid 
Chalmer, my Lord departit with his Servandis, quhair ye Deponar knawes 


not. And the ſaids Foure being 1 > as is befoir 8 at the 


Fute of the Freir Wind, the ſaid Willie Powry and Pate Wilſone cum 
agene with the Poulder, quhilk was brocht at two Limes in ane Tronk 
and ane Mail, and yai carreit it in at black Freres Zet, and quhen yai 


war changing ye Pulder furth of the Tronks in Polks, my Lord come 


and ſpeirit, Gyf all was redy, and bad yame haiſte before the Queene 
come furth of the Kingis Houſe, for gyf ſhe come furth before yay ware 
reddy, yay wald not find fic 8 And yan ye Pulder being put 
in Polks, the ſaids Laird of Ormiflone, Hob Ormiſione, this Deponar, Job 
Haye, Willie Petury, and Pate I ilſons turſit up the Pouder to the Kingis 
Houſe, and fand Paris at the Dur, quba openit the ſamyn, and yay aſ- 
ſayit to have taken in the ſaid Barrell, and it wald not wg in at the 
Dur, and yan yai liftit the ſamyn, and brocht it back to the Zaird, and 
had in the Pouder, and tuming it furth of the Polks in ane Bing and Heip 
upon the Flur, evin directly under the Kingis Bed; and yan ye ſaid Laird 
of Ormeſlone, Hob Ormiſton, and Paris paſt away, and left the Deponar 
and Febn Hay within the ſaid Houſe, quhilks tarryit yarein quhill eftir 
twa Houres after Mydnight, and yan tuk ane Lunt, with ane litle Tre 
quharon it lay, and placit ye ſame, ye ane End in the Pouder, and fyrit 
ye vthir End, and cam yair Way, and lockit ye thre Duris behind yame ; 


0 and at yair cuming furth to the Zaird, yay fand my Lord Bothwell, Gear- 


die Dalgleiſb, Pat Wilſon, and Willie Powry ; and my Lord ſpeirit at them, 


Gyf yay had done all Things as was ordourit: And yai faid, Zea; and | 


ai tarryit upon ane Quarter of ane Hour yaireftir, and my Lord thocht 
ang, and ſpeirit gyf yair was ony Part of the Houſe yat they mycht ſe the 
Lunt gyff it was burnand anouch, and yai ſaid, Yare wes nane but ane 
Wundo quhilk wes within ye Clois, and as they war ſpeeking upon it, 
the Houſe begouth to take F yre and blew up, and yai ran away, and cum 
up black Freir Wind, and zeid down ane Clois to haif gottin over the 
broken Wall at Leith Wind, but my Lord thocht it over heich to loup, 
becauſe of his ſair Hand, and ſwa returnit to ye neddir Bow, and walk- 
nit F:hn Galloway Portar, quham yai gart cum down and opin the Zet; 
and Millie Powry, Paris, and Fobn Haye, zeid evin down the Cannongait, 
and my Lord, the Deponar, Pat Wilſon, and Georde Dalgleiſb, zeid down 
Saint Mary Wind, oF behind the Zairds unto my Lordis Ludgeing in the 
Abby. And in yair byganging, Twa of the Watchis ſpirit, Go yai 
were, and ye Deponar anſwerit, We are Servands of the Erle Bethweil!, 
ngand to him with News out of the Town; and ſwa my Lord paſſit to 
Hall. And ſone 

areftir Mr. George Hackett came in, quha told, Vat the Houſe of the 
Kirk of Field was blawin up in the Air, and the King ſlane. And within 
ſhort Space yairafter my Lord Huntley came in, and my Lord Botbweill 


raiſs and put on his Claithis, and paſſit into the Queenis Houſe. And 


the Deponar tarryit ſum "Tyme yareftir, and cumand furth, fand the Ab- 
bay Zeit eloſit, and yan ye Deponar fand the ſaid Jabn Hay in his Bed in 
John Hepburns, and lay down with him. 

Item, Deponis, Vat yare wes Fourteen falſe Keys maid for oppyning 
of all the Lockes of the Dures of the Kingis Ludgings at the Kirk of Field, 
quhilk the Deponar, eftir the comitting of the ſaid Murther, keift in the 


Quarie Hole betwixt ye Abbay and Leith, 


Thir are ye true Copies of the Depoſitionis of the ſaid Jahn Haye 
zounger of Tale, and Fohne Hepburne callit of Boutoune, maid in Pre- 
ſence of my Lord Regent, and the Lords before mentionit, in Man- 
ner befoir expremitt, concordant and agreand with the Originalis, 

uhilks are remainand in the Juſticiarie, collationate be me Sir John 
Pellenden of Auchinoul, Knight, Clerk of our Soverane Lordis Juſti- 


Clary. 
. Joannes Bellenden Clericus Juſticiarie. 
The Tryal and Sentence of the ſaids William Powrie, George Dalgleiſb, 
John Hay, and Fohn Hepburn. 


Curia juſticiariæ S. D. N. regis, tenta & inchoata in preterio de Edinburgh 
tertio die menſis Januarii, anne Domini millefims guingenteſimo ſexageſims 
ſeptimo, per hanorabilem virum magiſirum Thomam Craig, juflittarium de- 


putatum nomine nobilis & potentis domini Archebaldi cemitis Argadiæ, do- 
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aze had coft the fame fra, yat dwells above Sandie 
Bruce Cloiſe Head, At Even my Lord ſuppit in Maiſter Fohne Balfours 


| 


® Taken from the Cotton Library, Calig. C. 1. Fol. 318. But the Original is in the Paper-Office. 
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| mini Campbell & Larne; juficiaris generatis diet; 8. P. N. N. rA. 
nt ſus generaliter cm, _ Seftis vecatic & curia fr müM. 


"HE quhilk Day, Jolas Hepburn kallit of Balkon, Johne Haye a 
T 49 allo, Vila, Powrie and George Dalgleiſh, . 3 
ment in the ſaid Court, to be accuſit of the Dittay aftir-ſpecifeit. were 
mY to the Knawledge of the Perſons underwritten, quhilk were lawefy}. 
y ſummoned to paſs upon yair Aſize, choiſin and admittit be thameſelues, 
and ſworn to deliver upon the Points of the ſaid Dittay, viz. 


ths Locke's of the Bur Jebn Stoddart Burges of Edinz 
2 Laird of Caprinton, Williame Strang, wy 


ames Freeman Burges of Edinburt, 


James Campbell of Chank/floun, 
Heugb alas of 1 5 engh Brown yair, 


The Laird of Mocbrum, | Charles Geddes, 
William St, Clare in Gosfoird, ohn Watſon, 
Laird of Gaftoun, | 0 ames Aichman. 
Robert Gray Burges of Edinburt. f 


And immediately aftir the chefing and ſwering of the. ſaids Perſonis «f 
Aſſys, as Uſe is, K foreſaid e een 7. Haye, William — 
and George Dalgleiſh, being accuſit be Dittay, oppinly read in Judgement 
of the Crymes following; and eftir the Reding aſſwa in Jugement of cer. 
tane e, and 3 _ be thame of before at particular Ex. 
aminationis of yame upon ye ſaidis Crymes, quhilks yai recognoſci 
confeffit to be of Verity in . the ſaidis Perſonis of Ae, © 
ſaid Perſonis of Aﬀys removit furth of the faid Court, and all togiddir 
convenit and reſſonit upoun the Pointis of the faid Dittay, togiddir with 
ye ſaidis Depoſitionis, and ſyne being yairwith rypely avyſit, reinterit in 
the ſaid Court of Juſticiarie, and yair, in Preſens of the faid Juſtice-de. 
pute, be yair Deliverance pronouncit and declarit be ye Mouth of the 
Speiker John Lochart of the Bar, Chancilar of the ſaid ally „ fand and de. 
liverit the ſaids Johne Hepburne, John Haye, Wilkiame Powry, and Gere, 
Dalgleiſb, to be culpable, fylit, and convict of Art and Part of the whe! | 
ſhamefull, treſanabill, and abhominabill Slauchter and Murther of unt. 
quhill the * Grace, Fadir to our Soverane Lord, in his awin Lud- 
ging for the T'yme, within the Burgh of Edinburt, beſyde the Mir if 
ield, quhair he was lyand in his Bed, taking the Nycbts Reft, treaſor.- 
ably riſand Fyre within the fame, with ane grite Quantitie of Pouder, 
through Force of the qubilk the ſaid haill Lugen wes raifit and blawin in 
the Air, and his Grace wes murderit treſonably, and maiſt cruelly ſlane 
and deſtroyit 2 yarein: And als, for Art and Part of the crewall 
Slauchter and Murther of umquhil /il/;am Tailzer his Graces Servitour, 


and umquhil Andro Macaig, treſonably throw raiſing of the ſaid Fyre, az 
ſaid is, committit in the Cumpany with James ſumetime Erle Bothwell, 


now Rebel, and declarit Traitor in Parliment, and at the Horn, in the 
Moneth of Februarie laſt bypaſt, under Seilence of Nycht, upon ſett Pur- 
poſes, Proviſioun, and forthought Felonye. 8 

And thairfoir the ſaid r ae be Dome pronuncit be the Mouth 
of Andro Lindeſay Demp of the ſaid Court of Juſticiarie, decernit, 
ordanit, and adjudgit the ſaidis Fobne Hepburne, Johne Haye, Williams 
Powrye, and George Dalgleiſb, to haif committit the Crymes of Treſoun 
and leſe Majeſtie ; and as manifeſt Traytours to be demanit as followis, 
that is to ſay, the ſaid Fobhne Hepburne, Jobme Haye, Williame Powrye, to be 
hangit to the Deid on ane Gibbet at the Mercat Croce of Edinburt, and 
yair Heddis, Leggis, and Armis to be cuttit from yair Bodies, and put 
up and hangin (as for Example) on the Portis of Bainburgh, and yther 
Portis of the principal! Borrowis of yis Realme, and yair Bodies to be 
brynt and conſumit in Fyre beſyde the ſaid Gibbet. And the ſaid George 
Dalgleiſb to be hangeit to the Deid, and his Heid to be cuttit fra his Bo- 
dye, and put upon the Port of Edinburgh. And ficlyke, decernit and or- 
danit the ſaidis Perſonis, and ilk ane of yame, to haif foirfaulted and tynt 
all and ſundrye yair Landis, Heritages, Poſſeſſionis, Talkis, Steddingis, 
Lyferentis, Actionis, Debtis, and all vthers yair Guds, Moveables, and 
og ee to be inbrocht, and remaine with our Soverayne Lord, as 

is Eſcheat. | 


Extractum de libro actorum adjournalis S. D. N. Regis, per me Johannem 
Bellenden de Auchinoule, militem, clericum juſliciarie cjuſdem generalem, ſub 
mes ſigna & ſubſcriptione manualibus. 

Johannes Bellenden Clericus Jufticiariz, 


The Examination and Declaration of French Paris, * 


A SanQandre, le 10 jour d Aouſt 1569. Nicholas Howbert did Paris 
eſtẽ interrogue ſur les Articles & Demands qui s enjuivent, &c. & premiere- 


ment. 


Nterrogue quant premierment i! entra en credit auec la Royne, Ry. 
Que ce fuſt comme Ja Royne fuſt a Kalendar allant a Glaſgnuy 
qu'allors elle luy baylla une Bourſe la ou il avoit envyron ou 3 ou 400 E- 
cus, pour la porter a Monſieur de Baduel, lequel apiez auoir receu la 
dicte Bourſe ſur le Chemin entre Kalendar & Gla/g:w luy dict, que l 
dict Paris s'en allaſt auec la Royne, & qu'il ſe tint pres d' elle, & 
qu' il regardaſt bien a ce qu' elle feroit lui diſant que la Royne luy doa- 
nerois des Lettres pour les luy porter, la Royne eſtant arriuee a Glaſau 
luy dict, je t' envoyera a + Liſſbourg, tient toy preſt, & ayagt demeure 
la deux Jours, auec lad. Dame laquelle eſcript des Lettres & a luy les 
bailla dyſant, vous dires de bouche a Monf. de Boduel qu' il baille ces 
Lettres qui s' adreſſent a Monf. de Lethingten a lui meſmes, & qu' il parle 
a lui, & voyes les parler enſemble & regardes la faſſon de faire & quelle 
miene ile feront car c“ eſt ce diſoyt elle pour ſcauoir lequell eſt meil- 
lour pour loger le Roy a Craigmillar ou a Kirk a Field, a fin d' auoyr bot 
Air car s' i] logeoyt a Abbay, le Prince pourroit bien prendre ſa Mi 
ladie a Cauſe que ces Seruiteurs ne pourroyent s' en garder d' aller ve- 
oyr le Prince: En oultre qu' il dict aud. de Beduel que le Roy la vouloyt 


＋ i. e. Edinburgb. 


bayfer 
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r mais. elle ne pas voulle de peur de ſa Maladye, choſe que 
| 7765 en _teſmoignoroit bien; & plus (ce dict elle) 9 a Mou, 
de Rachel que je ne vais jamais vers le Roy * Rayres n' y eſt & 

Loy lt taut ce que je fais. Item. La Royne lui dict, Paris haſtez vous de 
© xevenir car je ne bougeray d' ici, juſques au Temps que m' aures raporte 
2 Reſponſe. | 8 n 
tant led. Paris arryuẽ a Ae, trouue led. de Boduel en ſon Logis 
2 VAbbay, lequel lui diſt, Ha Paris, tu es le bien venue, Monſieur 
dict il voici des Lettres que la Royne N & auf a Monſieur 
de Liddmgton, vous priant de les luy deliurer, & que je vous vis parler 
enſemble pour veoir voſtre faſſon de faire & comment vous accordiez 
enſemble, fort bien dict il, car j* ay ce jourdhuy parlé a lui, & lui a donne 
vne Haquiene. Le lendemain led. Paris dict quil vint au Logis dud. Bo- 
duel par trois fois le chercher, a 8, 9 & 10 Heures & ne le ſceut jamais 
trouuer, mais a la fin Pewrie le Portier lui diſt qu? il alaſt chercher, a la 
baulte Ville que par adventure il le trouueroit, en quelque lieu & l' ayant 
cherche il voit venir une Troupe de Gens de vers le Kirk de Field, la ou 
eſtoit led. Sieur de Boduel & Monſ. Facques Balfour cgſte a coſte enſemble 
leſquels 8 en alloyent diſner au Logis dud. Monf, Jacgues. Led. Paris 
pria Monſ. de Boduel de le deſpecher vers la Royne, apres diſner dit 
I je le ſeray, & quant il retourna querir fa deſpeche apres diſner il trouua 
le Sieur de Beduel & led. Mr. Facques ſeuls Teſte a Teſte en une Chambre, 
1 & led. Sieur de Boduel qui efcrivit de ſa propre Main, & apres auoir faict, 
il dict a Paris, voyla la reſponſe retourne t'en a la Royne & me recom- 
' mandes bien humblement a fa bonne Grace, & lui dictez que tout ira bien, 
, car Monſ. Jacques Baif-ur, & moy n'auons dormis toute la Nuit, ains 
auons mis ordre en toute & auons apreſté le Logis, & dites a la Royne 
th que je lui envoye ce Diamant que tu lui porteras, & que fi j auois mon 
Caeur:je le Juy envoyerois tres volontiers, mais je ne l' ay pas moi: Va 
X tena Monſ. de Lediungten, & lui demandes s' il veult reſcrire a la Roync, 
3 ce que led. Parts faicte & le trouue a la Chambre des Comptes, & lui de- 


K 


. 


mande s il plaifoit rendre la Reſponſe aux Lettres de la Royne, que 
1 Monſ. de Boduel lui auoit bailees. Oui (dit il) & la deſſus il prend du 
{3 Papier incontinent & eſcript, & quant faict, led. Paris lui dict que la 
. Royne l' auoit commande de lui demander lequel de deux Logis ſeroit le 
15 meilleur pour le Roy, car elle ne bougera de la juſques a ce qu il auroyſt 
of rapporte ſa Reſponce z led. Ledington lui reſpondit que le Kirk de Field 
"I ſeroit bon, & led. Sieur de Baduel & lui avoent adviſe enſemble la deſſus. 
* Ainſi led. Paris partit pour s' en a Glaſcow vers la Royne & eſtant de retour 
a 2 & auoir faict ſon Meſſage qui lui eſtoit donné deſd. Seig. 
1 de bouche la Royne lui demande, s il avoiet veu parler Meſſ. de Boduel 


& Lidingten enſemble dict que non, mais que Monſ. de Boduel lui auoit 


* dict qu? ils avoient parler de bon Viſage enſemble, & que led. Sieur de 

4 Ledington eſtoit du tout a lui & que le Logis eſtoit preſt. 

— Item. Comme elle retournoit de 4 vers Liſſebourg avec le Roy a Kal- 
4 lander il s' addreſſe un Homme de Monſ. Boduel aud. Paris & lui baille 


uth une Lettre pour la preſenter a la Royne, ce qu' il fiſt, laquelle lui demande 
ſy l' Homme eſtoit ſeur, je penſe dit il Madame qu' il neuſt voulu vous 


_ envoyer un Homme qui ne fuſt ſeur ; la deſſus en allant, elle reſcript 
wel une Lettre & y miſt dedans un Anneau & la lui bailla, pour la bailla 
oh aud. Homme porter, choſe qu'il fiſt, pour Ja rapporter aud. 1 de Bo- 
* duel. Apres la Royne & le Roy eſtans a Lythgow, elle dit au Paris qu” 
and elle vouluſt mettre Gilbert Curle Valet de Chambre chez le Roy pour ce 

t qu' il eſtoit de bon Eſprit a fin de veoir ce qu' il feroit, car elle ne fe 
- fyoit point a Sande Durbam. Dud. lieu Zohan Hay fuſt par elle deſpeche 
» he vers Monf. de Baduel, auquel elle parle aſſez long Temps ; en apres auſſi 
n Paris avecqu<s des Braſfieletz aud. Sieur Boduel. Led. Paris arrivant a 
. Liflebourg lui bailte les Braſſeleta, lequel Seigneur eſtoit preſt a monter a 
1. Cheval pour a aller trouuer le Roy & la Royne, auecques lequel led. 


Paris alla au deuant le Roy, lequel ils conduirent juſques a ſon Logis a 


-t Hill. 

* Interrogue s' il ſcauoit aucune privauts6 entre la Royne & Boduel durant 

1 le Temps que le Roy gyſoit a Kirk a Field. Reſpond, que Monſ. Boduel 
3 


lui auvit dict que toutes les nuits Jeban Hepburne feroit le griet ſoubs les 
Galleries a Saincte Croix, cependant que Lady Reires iroit bien tard le 
querir pour } amener a la Chambre de la Royne, lui defendant aſſaudir a 
Paris ſur la Vie de ne dire que fa Femme eſtoit auueques lui. 

Interrogue ſi ſauoit de l' Entrepris du meurtre du Roy depuis fon Ar- 
rivement a Kirk a Field juſques au jour de I Execution. Reſpond, que 
non autrement que ce qu' il en a deja depoſe en ſa Depoſition faicte le 
ge de ce mois, en adjouſtant que le jour que Monſ. de Boduel lui auoit 
communique le fait de meurtre du Roy qui fuſt le meſme jour que la 
Royne couchaſt au Logis du Roy a Kirk a Field (ainſi comme il en ſouuient 
fort bien) & comme Jed. Paris vouloit dreſſer le lict de la Royne en fa 
Chambre qui eſtoit droicic ſoubz la Chambre du Roy, aynſi que Monſ. 
de Beduel lui auoit commandè lors qu' il parle avecques luy au trou la ou 
il ſe deſcaſchoit pour fair ſes Affaires, led. Sieur de Boduel defendiſt aud. 
Paris de ne dreſſer le lict de la Royne droit ſoubz le lict du Roy car je y 
veulx mettre la Pouldre en ceſt endroit la ce dict il cette nuit la apres que 
le lict fuſt drefie en la Chambre de la Royne ce que je ſis au meſmes en 
droit la ou il me fuſt defendu par led. de Boduel, la Royne me dict, Sot 
que tu es, je ne veulx pas que mon lict ſoyt en ceſt endroyt la & de faict 
le feiſt ofter, par leſquells paroles j' ay apperceu a mon Eſprit qu' elle auoit 
Cognoifſance du faict, la deſſus, je prins la Hardieſſe de lui dire, Madame, 
Monſ. de Bodum m' a commande de lui porter les clefs de voſtre Chambre 
& qu' il a Envie d' y faire quelque choſe, c' eſt de faire ſauter le Roy en 
P air, par Pouldre qu' il y fera mettre, ne me parle poynt de cela ceſte 
heurecy, ce dict elle fais en ce que tu voudra. La deſſus je ne eſſaya parler 
plus auant: A ceſte heureci je commence a conſiderer que | eſtois em- 
ployez en ce faict meſchant. Auparauant par paroles couuertes & deſ- 
row eſtant envoye de G/aſcow vers Monſ. de Boduel pour ſauoir lequel des 

ogis eſtoyent le meilleur, & par ce auſſi qu' il ma reſpondu alors quant 
il me renvoye vers la Royne, vous la dires ſi elle vous demand ce que j' ay 
fais que je veille toute ceſte Nuite & Monſ. Jacques Balſcur pour 
apreſter le Logis du Roy. 


aris 6 
"120 ts 


Refs 


Oo 


Vox. VIII. 


- 


1 


MN PAI. 


Eſtant interrogue, fi la Royne paſſoit plus oultre ceſte nuit ſur ce Purpos 
la, dict que non, mais le 2 apres plus fort que jamais, de parler a 


elle du propos de Monſ. de Boduel de ſa Femmes & des autres choſes & 
eſtant couche ne dormoyt poynt toute la nuit, ains eſcriuoit des Lettres a 
Monſ. de Boduel & les envoye par led. Paris au Sieur de Boduel environ 
onze a douze Heures de nuit, mais rien de creance. Et ayant deliure ceſte 
Lettre aud. Sieur de Boduel il reſerit eſtant au lift, & en baillant la Re- 


ſponce aud. Paris, il lui dict, dites a la Royne que je ne dormiray point 


que je ne aſcheve mon Entrepriſe, quant je deburoys trayner la Pique toute 
ma Vie pour Þ Amour d'elle. 


ces meſmes Paroles que luy avoyt dictes Monſ. de Bodael, he bien Paris ce 
dict elle (en riant) il n'en viendra jamais ſy Dieu plaiſt a ce poynt la; & 
ſe diſoyt elle eſtant au lict. Et comme elle s'abilloit led. Paris prend les 
deux Clefs de la Chambre de la Royne ſelon de Commandement dud. Monſ. 
de Boduel & les lui apport, lequel ayant fait ſortir tout le Monde de ſa 
Chambre prend la clef d'ung Coffre qu” il avoit en ſa Pochette, & apres 
auoir ouuerte le dit Coffre entre des autres clefs contrefaictes toute neufues 
& en regardans les unes aupres des aultres, dict a Paris, ha! ouy elles 
f bien, raport celles la & il remeiſt les contrefaictes dedans le 
offre. | 
Eſtant interrogue, s' il ſcauuoyſt qui auoit faicte & baillee les clefs 
contrefaidts aud. Sieur de Boduel. Reſpond, qu' il n' en ſcauo't rien fi non 
que led. Sieur de Boduel, lui diſt, qu' il auoit toutes les clefs des Portes de ce 
logis la, & que lui & Maiſtre Facques Balfour auoyent eſté toute une Nuit 
9 1 y 
pour chercher & ſcauoyr la meilleur Entree; comme il a deja depoſe; mais 
cependant que led. Paris eſtoyt abſent auecques ſes clefs, Archibald Bethun 
uiſſier demand les clefs, pour laiſſer ſortir la Royne au jardin & ne les 
pouuant trouuer la Royne en fuſt faſche & dict tout haut a Paris a ſon 
retour, Paris pourquoy auez vous emporté les clefs de ma Chambre, 
lequel ne lui reſpondit mot ſur I heure, mais apres la trouuant a part lui 
diſt, ha Madame pourquoy m' auez vous dicte deuant le Monde que 
j auois pris les clefs de voſtre Chambre, voyant que vous ſcaues bien le 
pourquoy ; ha ce ditte elle Paris e' eſt tout ung: Ne te ſoucie, ne te 
ſoucie, & d' autant qu'il en pourroit auoir bon Souuenance comme il dict 
que ce Vendredy, la Nuyt la Royne coucha encores au Logis du Roy, & 
lui renvoya de reches porter des Lettres au Sieur de Boduel. | 
Interrogue, s' i] auoyt rien entendu de ce purpos le Sampmedy.au Matin. 
Reſpond, Que non, ſy non que la Royne diſt en Preſence de ceulx de ſa 
(hambre qu” il y auoit en quelque Querrelle entre le Roy & Monſ. de 
Saint Croix lequel auoyt bon moyen a ceſte Heute la de tuer le Roy car 
il n'y auoit en la Chambre alors qu' elle pour les departir. Et dict 
oultre, qu' apres diſner led. Sieur de Bothuel lui commande de prendre 
la clef de la Chambre de la Royne, choſe qu' il n' auoit envie de faire, 
mais comme la Royne ſortoit de ſa Chambre, elle Je regarde & 


a VAbbay elle enuoy led. Paris vers Monſieur de Boduel, lui com- 
manda lui dire de bouche allez vous en a Monſieur de Boducl, & lui 
dictez qu'il me ſomble qu' il ſeroyt le mieulx que Monſieur de St. Croix, 
avecque Guilliame Blackatre aillent a la Chambre du Roy faire ce que led. 
de Biduel ſcait, & qu' il parle a Monſieur de St. Croix touchant ce Purpos 
car 1] ſeroit mieulx ainſy qu' aultrement; & pour ce ne ſeroit qu' un peu 
Priſonier dedans le Chaſteau; apres auoir led. Paris racomptẽ ces faicts a 
Monſieur de Beduel, il lui dict, Je parlerois a Monſieur de Sancte Croix, 
& puis j' y irois parler moy meſme al a Royne. Led. Paris n' a Souue- 
nance d aultre choſe que ce feiſt ce jour la; mais le reſte eſt contenue en ſa 
premiere Depoſition, juſque a ce que la Royne arriua en l' Abbaye, & 
Monſieur de Boduel s eſtant auſſi retire en ſa Chambre, auecque led. Paris, 
ſuruint Monſieur de Hontely en Compagnye de deux ou troys Scruiteurs, 
& ce par le chemin derriere 'Abbaye, qui mene droyt au Logis de fon 
Monffeur de Ruthven ; & apres qu' ils auoyent parle en l' oreille enſemble, 
comme Monſieur de Boduel avoit deja commence de changer ſes Habille- 
ments, le dict Boduel deiſt apres au dit Paris, que Monſieur de Hontely 
c' eſtoit offerte d' aller auecques lui, mais qu' il ne le vouloyt mener, quant 
& lui; & apres que Monſieur de Hontely ce fuſt partie pour aller coucher, 
led. de Boduel prend le Tailor & Paris auecques lui, comme il eſt dit en 


& dix heures led. Paris dict qu” il entra dans la Chambre de la Royne la 
quelle eſtoyt bien cloſe, & ſon lict tendu du noire, enſigne de Dueil, & de 


la Chandelles allumes dedans la ruelle, ou Madame de Briant luy donnoit 


a dejeuner ung Ouf la, ou auſſi Monſieur de Boduel arriue & parla a elle 
ſecretement ſoubz la Courtine. Ce jour la Lundy ce paſſe ainſi, ſans ſe 
que led. Paris parle a elle Mardy au matin elle fe leue, & le dit Paris 
citant entre en ſa Chambre, la Royne lui demanda ( Paris qu' as tu) Helas 
ce dit il je vois que chacun me regarde de coſte, ne te chaille, dit elle, je 
te feray bon Viſage, Perſonne ne t' oſeroit dire mot cependant, elle ne luy 
dit choſe de Conſequence juſques a ce qu'elle alloit a Sten, alors, elle 
luy commandaſt de prendre une Ceſſette ou il y auvit= — — — — 
que le Theſaurier luy auoyt apporte de France pour la porter a la Chambre 
de Monfieur de Boduel, qui eſtoit a ceſte heur la loge dedans le Palais, au 
deſſus de la Chambre la ou ſe tenoit le Conſeil & puis apres lui commanda 
de prendre ſon Coffre des Bagues, & les faire porter au Chaſteau, & le 
deliurer entre le mains de Sieur de & irling pour lors Capitaine ſoubz 
Monſieur de Boduel, choſe qu' il feiſt, en apres elle voyant led. Paris tout 
taſche, elle preſſoyt ſouuent de faire Seruice a Monſicur de Baduel, ce 
qu” il n' auoit envie de faire ains demandoyt ſouuent ſon Conge & voyant 
cela, a la fin elle luy dit, Parts allez vous conſeiller auec Monſieur 
Jacques Balfour, c et ung Homme d' eſprit je moy ſuis conlolce par 
pleuſicurs toys & me conlole de preſent. 


[tem, Interroguẽ du premiere privaute qu' il a cognoiſtre entre la 
Royne & Monſieur Boduel, 


Reſpond, Que c' eſtoit alors que led. de Boduel conduyſoit la Royne 
vers Glaſcow, quant elle alloit querir le Roy a Kalandar apres ſouper 


aſſez tard Lady Reyres vint a la Chambre de Monſicur B. due! 
Al & voyt 
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Eftant de retour vers la Roye Vendredy au W luy ayant raccompiẽ 


lui commande de prendre la dite clef. Et au ſoyr la Royne eſtant 


ſa primiere Depoſition a ceſte Marque +. Le Lundy matin entre neuf 
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| & voyt led. Paris, 1a & demande, que failt ce Faru ici? Ceſt tout 
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comniende the humplement a la Royne & luy dictes que j ira aujourdhui 


ung ce dit il Paris ne dira choſe que je lui defend dire, & la deſſus 
elle I' amene a la Chambre de la Royne, ceci c' eftoit le Wire deuant, 


8 la Royne enyoya la Courſe par Paris aud. Monſieur de 


lum. En vwltre il dit & declare qu'environ le Temps que led. de Bod. 
vel faſt faict Duc, la Royne lui baillaſt le buffet & veſſelle d' ar de 


Monſieur le Prince, la ou eſtoit ces Armoyries pour la porter a Monſieur 


de Bothweill lequel luy dict que c' eftoit pour en faire oſter la Marque 


de Prince, & y mettre la ſienne ce qu'il delivra a ung qui a eſpouſe une 


Marguerite Hepbron, (mais il ne ſcait bonnement ſon nom) lequel lui dit 
qu'il le debuoit bailler a Monſjeur Tacgusf Balfour pour le faire faire. 

lim. 11 dict & confeſſe que la Nuyt auparauant que la Royne fuſt ra- 
vye & enlevẽe dud. Sieur de Boduel, que Monfieur d' Ormeſlon vint par- 
ler a la Royne bien ſecretement a Zythgow. La deſſus, la Royne 9 * 
une Lettre par le dit Paris, & par ce qu'il ne ſcauoit bien le Chemin, la 


Royne le feiſt conduire pu led. Ormefone chen Monſieur de Saltoun la ou 


led. Monfieur de Bodue! eftoit en bonne Compaignee, & meſmes les Ca- 
pitaines coucher aupres de Juy & d'aultres. | 
Boduel'endormy Pefveilla, & luy dict, Monſieur voyla des Lettres que Ja 
Royne vous envoye, he bien Paris ce dit il couche toy la ung peu cepen- 


dant je m'en vays eſcrirs, & apres auoir eſeript & dict au dict Paris, re- 


t trouuent led. Seigneur de 
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la trouuer ſur le chemin au pont. | | 
Rem. Eſtant interrogue, s'il ſauoĩt pourquoy Foſeph $'en alla de ce Pais. 


Reſpond, Que la Royne luy dict (Paris) il faut que tu contfouuerez 
| 8 choſe en ton eſprit pour faite peur ee a fin qu'il Yen aille, 
I 


voyant qu'il ne pouupit rien faire elle luy dit, je feray faire une Lettre 
que tu perderas derrier ſuy pour luy faire peur mais Jui ne pouuant ce faire, 
elle le feiſt dire par le Juſtice Clerk comme il peuſt qu'il euſt a comparoiſtre 
au Parlement choſe qu'il Paffroyaſt grandement & courut ca & la deman. 
dant fon Conge, en fin la Royne Paille neufvingt————a Poris pour 
les bailler a 7o/eph a fin qu'il sen allaſt, ce qu'il fit, & ainſi ayant receu 


lad. Somme il sen alla. 


lim. Diet, que Jehan Hay ſouuent apres la Mort du Roi le Conſeilloit 
& le Comfortoit bien, & qu aultre ne Ie Conſoloit, que ſouuent comme 
Monſieur de Hunt le veoyt le Voyant defait le demandoit, Paris qu” as tu? 


This is the true Copy of the Declaration of the ſaid Nicholas Hubert, 
alias Paris, quhairof the Principal is markit every Lef with his own 
Hand, and the ſame being red again in his Preſence, he avowit the 
ſame, and all Parts and Clauſes thereof to be undoubtedly trew. 


ha oft Altrander Hay Scriba Secreti'Confilii S. D. N. Regis, ac Na- 


rius publicus. 
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Per Indifiamenta Michael xii j et xiiij Elizabeth Regine. 


Mid I Nquiſitio capt* coram d'na Regina apud Weſtmonaſter' die 

1 Jovi proxim* poſt octabis ſancti Martini anno Regni d'ne 
34 lizabeth' Dei gratia Anglie Frauncie & Hibernie Regine 
fidei defenſoris, &c. * on per ſacr'm Thome Greſham Militis 
Thome Chamberlen militis Will'mi Hollis militis Franciſci Newdigate 
armiger” Wil” mi Hawtree armiger' Will'mi Wrightman armiger' Tho- 
me Higate armiger Johannis Marſhe armiger' Will'mi Clarcke armiger' 


Anthonii Colclothe armiger” Edwardi Oſborne armiger* Johannis Iſcham 


armiger Robarti Burbage armiger' Ric“ Bellamy armiger Thome Nor- 
wod armiger” Jaſper Leake armiger* & Galfridi Walkaden armiger'. Qui 
dicunt ſupra ſacrm ſuum qd Thomas Dux Norf*k nuper de Remynhall 
in Comitatu Norf'k ut falfus proditor contra illuſtriſſimam et eh̃riſtianiſ- 
fimam Principem d' nam noſtram Elizabeth' Dei gratia Anglie Fxancie et 


Hibernie Reginam fidei defenſorem et ſup'mam d' nam ſuam timorem Dei 


in corde ſuo non habens nec debit” legiancꝰ ſue ponderans ſed inſtigatione 
diabolica ſeduct' cordialem dilectionem et veram debitam obedienc' quas 
veri et fideles ſubditi dicte d'ne Regine erga ipſam d' nam Reginam gere- 
rent et de jure gerere tenent' Jon ſubtrahere delere et extinguere in- 


tendens viceſimo fecundo die Septembris anno regni d'caz d'ne n're Eliza- 
beth* Regine nunc xine ac diverſis aliis diebus et vicibus antea et poſtea 


r 
Regni ſui Anglie penitus deprivare deponere dejicere et exhereditare ve- 


24 2 4 


ju 
Et qd ipſa prefat' Maria nuper Scotorum 


— — 


| 


ym 


Scotorum Regina faciend' licet etiam prefatus 


anno undecimo ſupradia et diverſis aliis diebus et vicibus antea et poſtea 
apud Charterhouſe pred cam in Com* Midd? predict' falſo ſubdole et prodi- 


| torie ſcripſit diverſas literas ad prefatam Mariam nuper Scotorum Regi- 


nam et tam eaſdem ras quam diverſa ſigna et pignora voc* T oakens ad illam 
prefatam Mariam nuper Scotorum Reginam pred' co xxiiitio die Septem- 
bris anno undecimo ſupradicto et diverſis aliis diebus et vicibus antea et 
poſtea falſo ſubdole et proditorie miſſit. Necnon eodem xxiijjtio die Sep- 
tembris anno Regni d' ce Regine ximo ſupradicto et diverſis aſs diebus et 
vicibus antea ct poſtea apud Charter houſe pred cam in Com? Midd' predict 
fal ſo ſubdole et proditorie mutuo dedit et accommodavit tam prefat' Marie 
nuper Scotorum Regine quam amicis et adherentibus ſuis plures et di- 
verſas magnas pecuniarum ſummas : Necnon a prefat' Maria nuper Sco- 
torum Regina pred'co xxlijdo die Septembris anno Regni d'ce d'ne Eliza- 
beth* Regine undecimo ſupradict' et diverſis aliis diebus et vicibus antea 
et poſtea apud Charterhouſe pred'cam in Com' Midd' predi& diverſas li- 
teras ac diverſa ſigna et pignora vocat' Teakens falſo ſubdole et proditorie 
recepit et h'uit licet prefat” Dux tunc antea per prefat' d'nam Elizabeth 
Reginam ſuper debit” legianc' ſue ſp'ialitꝰ prohibitus et vetitus fuit quod 
nullo modo intromittet five tractaret de maritagio cu' prefat' Maria nuper 

Dux per diverſas litteras et 
inſtrument? manu propria ip'ius Ducis ſcript” et per prefatꝰ ducem d' ce d'ne 
Elizabeth” Regine ſupreme d'ne ſue miſſa et exhibit' preantea prefat' ma- 
ritagium penitus recuſaſlet et renuntiaſſet proteſtans et affirmans ſe in eo- 
dem maritagio nunquam intromiſſurum five aliqualit* proceſſurum: Et 
etiam iidem Jur? ulterius ſuper ſaer'm ſuum pred'c'm preſentant et dicunt 


quod cum Thomas Comes Northumbr' nuper de Tepclifſ in Com? Ebor' et 


Anna uxor ejus, Carolus Comes Weſtmerl' nuper de Branſpeth in Comi- 
tatu Dunelm', Richardus Norton nuper de Norton Conyers in Comit' Ebor' 
armiger, Thomas Markenfeild nuper de Afarkenfeld in dict' Com' Ebor' 
armiger ſimul cum aliis falſis proditoribus rebellatoribus & inimicis pub- 
licis d'ce d'ne Regine Elizabeth Deum pre oculis ſuis non habentes nec 
debitum legiantiar' ſuarum ponderant' ſed Inſtigatione diabolica ſeduct' 
machinantes deviſantes et conſpirantes d'cam d'nam Reginam Elizabeth” 
de regali Statu titulo et poteſtate Regni ſui Ang]' dejicere et diſhereditare, 
necnon eand'm d'nam Reginam ad mortem et finalem deſtructionem addu- 
cere et ponere ea intentione ut illas proditiones conſpirationes et imagina- 
tiones ſuas perimplerent et ad effectum redigerent decimo ſexto die No- 
vembris anno Regni d'ce d'ne Regine nunc undecimo ap'd Rippen in d' co 
Com” Ebor' contra dictam d' nam Reginam ſupremam D'nam ſuam ex eor' 
co'i propo'ito et aſſenſu cum magna multitudine gentium ad numerum 
quatuor mille homin' et ultra modo guerrino armati ct arraiat' ſcip'os illi- 
cite falſo et proditorie inſimul congregaver* et aſſemblaver' ac guerram 
publicam et acerrimam verſus dictam d'nam Reginam Elizabeth' ſupre- 
mam d'nam ſuam apud Rippon predictam ditto xvi die Novembris anno 
undecimo ſupradicto falſo et proditorie paraver' ordinaver' et levaver', De 
quibus omnibus et ſingulis proditionibus rebellionibus et conſpirationibus 
pred'cis dicti Thomas Comes Northumbr' et Anna uxor ejus, Carolus 
Comes Weſtmerl', Richardus Norton, et Thomas Markenfelde cum mul- 
tis aliis dictorum fal ſorum proditorum et rebellatorum predic? per devit' 
legis formam legitime indictat' et poſtea ſuperinde legitime utlagat' et 
attinct' fuer? et adhuc exiſtunt prout per ſeperal'ꝰ record' inde in Cur' d' ce 
d'ne Regine nunc coram ip'a Regina remanen' plene liquet de record 
cumque poſt perpetrationem et commiſſionem nequiſſimarum proditionu' 
predictarum in forma pred*ca per ip'os fataru* et commiſſarum predictt 
Thomas Comes Northumbr' et Anna uxor ejus, Carolus Comes Welt- 
merl', Richardus Norton et Thomas Markenfelde, ac quamplures alli 
falſorum proditorum et rebellatorum predict' xxvo die Decembris anno 
Regni d'ce d'ne Regine nunc undecimo pro proditionibus illis extra hoc 
regnum Angl' in regnum Scotie fugier' et receſſerꝰ et ib'm per quoſdam pro- 
ceres et magnates dicti regni Scotie ſcil't per Jacobum DucemChaſtle le Roy, 
Comitem de Huntley, D'num Harris, D'num Hume, D'num de Buclughe 
et D'num de Fermhurſte, et alios Scotos Subditos d'ci Regni Scotie exiſten 


® This is the indictment of Thomas Duke of Norfolk, tried 157 t. 14 Elia. See his Prial, Vol, I. Pag. 82. and copied from the M. S. of D. Brereton Baurchier, late of 


Barn/iy ia Gloceſter/hire. 9907 -8, 
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© auxiliati et confortati fuer“, ac de eadem d'na Regina _Eli- 
-abeth* detent* in et verſus quos proceres et maghates pred'cos d'ci 
Regni Scotie eadem d'na Elizabeth* Regina poſtea pro eadem cauſa per 
renobilem Thomam Comitem Suſſex ejuſdem d'ne Regine in paftibus 
Forealibus locu? tenenꝰ ſuum 222 cum potenti & forti exercitu ar- 
matorum hominum apertam & publicam guerram proclamavit Jevavit & 
fecit, tanquam yerſus hoſtes & inimicos ſuos et regni ſui Anglie, rac'one 
cujus guerre prefat Carolus Comes Weſtmer]” Anna uxor qicti Thome 
Comitis Northumbr' Richardus Norton & Thomas Markenfielde a pre- 
dicto Regno Scotie uſque Antverpia in partibus Brabantie fygier” receſſer' 
et e ee ac ib dem Carelus Comes Weſtmerl' Anna uxor dic- 
ti Thome Comitis Northumbr' Richardus Norton et Thomas Marken- 
feilde contra legiantiarum ſuarum, debit* morabant' in manifeſtum con- 
tempt d'ce domine Regine nunc & legum ſuarum, Pred'cus tamen Tho- 
mas Dux Norf k premiſſorum non _ ſed ea omnia & fingula in 
forma pred'ca bene & perfecte intelligens et ſciens vj die Auguſt an- 
no regni d'ce d'ne Elizabeth“ Regine duodecimo ſupradicto apud Char- 
terbonſe pred cam in Comꝰ Midd' predict' ac diverſis aliis diebus et vici- 
bus antea et poſtea pred co Carolo Comiti Weſtmerl' ac prefat' Anne ux- 
ori predicti Thome Comitis Northumbr' diverſas pecuniarum ſummas 
ro auxilio adjument' relevamine conſorta cone et ſupportatione ſuis mit- 
ti delib'rar* et diſtribui falſo „ . ee procuravit et cauſavit, Et inſu- 
r quod idem Thomas Dux Norf k xvj die Julii anno regni d'ne n're 
lizabeth” Regine Angl' tertiodecimo apud Charterhouſe pred'cam in 


Com' Midd' 3 ac diverſis aliis diebus et vicibus antea et poſtea eiſ- 


dem prefat* Jacobo duci Chaſtle de le Roy, Comiti de Huntley, D'no 
Harris, D'no Hume, D'no de Buclughe, D'no Fermhurſt, inimicis pub- 
licis dicte d'ne Elizabeth* nunc Regine Angl' tunc exiſten' falſo et pro- 
ditorie fuit adherens confortans et auxilians: Et ulterius Jur' predicti 
r ſacr'm ſuv? predictum preſentant et dicunt quod cum Pius quintus 
modo Ep'us Romanus eſt et exiſtit et ad'm fuit notabilis capit'lis et pub- 
licus inimicus d'ce d'ne n're Regine Elizabeth? et hujus Regni Anglie, 
Quod idem prefat* I homgs Dux Norf'k hoc bene ſciens et intelli- 
ens decimo die Martii anno regni ejuſdem d'ne Elizabeth? Regine tertio- 
Leia apud Charterhouſe pred cam in Com' Midd' predict“ ac diverſis 
aliis diebus et vicibus antea et poſtea ea inten cone ut prodic'ones pred' cas 
ad effectum produceret falſo ſubdole & proditorie conſentiit adviſavit 
et procuravit quendam Robartum Ridolphie mercatorem alienig'num ex- 


tra hoc regnum Anglie mitti ad prefat' Ep'm Romanu' nec non ad Phi- 


lippu? Regem Hiſpaniarum et Ducem de Alva ad obtinend' de ip'o pre- 
fat Ep's Romano quaſd'm pecuniaru* ſummas imponend' exponend' 
circa proviſionem et maintentionem exereitus millitu' ac hominu' ar- 
matorum ad intrand' et invadend' hoc regnum Anglie & ad guerram 
jevand' ſuſcipiend* maintenend' in eodem regno contra ip'am D' nam 
n'ram Elizabeth“ reginam: Ac quod idem Rex Hiſpaniarum per me- 
diationem dicti Ducis de Alva mitteret in hoc regnum Anglie quendam 
exercitum armatorum hominu' et militu' ad hoc regnu' Anglie invadend” 
ac ad guerram publicam et acerrimam contra d'cam d'nam Reginam 
Elizabeth' levand* ſuſcipiend? et maintenend” : Et etiam quod idem Tho- 
mas Dux Norf*k eodem xꝰ die Martij anno regni dicte d'ne Elizabeth' 
Regine tertiodecimo ſupradict' ac diverſis aliis diebus et vicibus antea et 
— apud Charterhouſe pred cam in Com' Midd' predict' falſo nequiter 
et proditorie conſpiravit conſentiit et agreavit cum prefat' Rob'to Ri- 
dolphie ſuſcitare & movere et excitare infra hoc Regnum Anglie totam 
vim & potentiam quas ip'e pred'cus Thomas Dux Norf k et confederati ſui 
aliquo modo valerent five potuiſſent facere vel excitare infra hoc regnum 
Anglie ad conveniend' cum prefat' exercit' armatorum hominu” per dic- 
tu' ö Hiſpaniarum ut prefert' mittend', et cum eodem exercitu ar- 
matorum hominu' et cum talibus aliis ſubditis hujus Regni Anglie quos 
idem Dux Norf'k comparere et procurare — conjungere cum dic- 
to exercitu per dom? Regem Hiſpaniaru” ut prefert' mittend” guerram pub- 
licam contra dictam d'nam Elizabeth' Reginam infra hoc Regnu' ſuu' 
Anglie levare ſuſcipere et manutenere et eandem Mariam nuper Scoto- 
rum Reginam extra cuſtod* et poſſeſſionem ejuſdem d'ne n're Elizabeth” 
Regine Anglie eripere et liberare ac predictam illuſtriſſimam et Chriſti- 
aniſſimam d'nam n'ram Elizabeth* Reginam de regali ſtatu titulo po- 
teſtate preheminentia & regimine hujus regni ſui Anglie penitus depri- 
vare deponere dejicere et exhereditare, nee non ſe eundem 'Thomam Du- 
cem Norf'k in matrimonio cum prefat' Maria nuper Scotorum Regina 
conjungere et copulare, 

Et ulterius Jur' pred'ci ſuper ſac'm ſuu* pred em dicunt et preſentant 
quod cum prefat' Robartus Ridolphie tres ſeperales I'r's credentiales in 
no'ie prefat” Thome Ducis Norf'k pro ip'o Robarto Ridolphie in ſuis 
falſis nequiſſimis et proditoriis nuntiis pred'cis videl't unam earundem I'ra- 
rum ad prefat' Ducem de Alva, alteram ad prefat' Ep'm Romanum, ac 
tertiam ad prefat* Phillippu' Hiſpaniarum Regem transferend' et tranſpor- 
tand* eompoſuiſſet et ſeripſiſſet quod poſtea ip'e id'm Thomas Dux Nor- 
f'lk falſo et proditorie intendens volens et a'io ſuo conſiderans ſueceſfi- 
onem effectum et complemen' in predictis fa)ſis et proditoriis nunciis per 
prefat' Robartum Ridolphie ut prefertur miſſis quendam Will'm Barker 
ecneroſum ſervientem ipſius Thome Ducis Norf'k xx? die Martii an- 
no regni d'ce d'ne Regine nunc tertiodecimo ſupradicto apud Charter- 
herſe pred' cam in Comitat' Midd' predict' falſo ſubdole & proditorie ad 
Guerrau' Deſpes ambaſſatorem dicti Phillippi Hiſpaniarum Regis miſit ad 
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d clarand? oftendend? et affirmand' predicto ambaſſatori predicti Phillippj 
Hiſpaniarum Regis quod ip'e idem Thomas Dux Nort'k aflirmabat et af- 
firmare vellet pig ras credentiales ad prefat' Ducem de Alva Ro- 
manu” Ep'm et Philip? Hiſpaniaru' regem nvo'ie ſuo compo't & ſcript” adeo 
valent' & firmiter prout ipſemet idem Thomas Dux Norfolk caſdem ma- 
nu ſua propria ſubſcripſiſſet: Et inſuper iidem Jur' ſuper ſacr'm ſuu' pre- 
dictum preſentant et dicunt quod predictus Robartus Ridolphic xxvj® die 
Martij anno regni d'ce d'ne Elizabeth“ nune Regine Anglie tertiodecimo 
n apud Doaver in Com? Can' extra hoc regnum Anglie ad et uf- 
que partes ext'as et tranſmarinas iter ſuu' arripuit ad preficiend* perim- 
plenꝰ et exequend' di& proditoria nuncia per conſenſum agreament' pre- 
fat” Thome Ducis Norf*k poſteaque pred'cus Ridolphie eadem nequith- 
ma et proditoria nuncia ſua in partibus ext'is et tranſmarinis tam pre- 
fat Duti de Alva quam prefat' Ep'o Romano narravit retulit et declara- 
vit et communicavit, Et quod pred'cus Robartus Ridolphie poſt pred'cm 
exit? et receſſionem ſuu'ꝰ extra hoc regnu? Anglie, ac poſt eadem falſa ne- 


quiſhma et proditoria nuntia ſua pred'ca prefat' Duci de Alva narrat' de- 


clarat* et factꝰ una l'ram ſuam in quibuſdam ſubdolis alienis et inconſuetis 
characteribus et notis Anglic* dict' Ciphers ad prefat' Thomam Ducem 
Norf k ſcribi fecit et miſit. Quam- quidem ram fic-ut preſert' ſcript? 
miſſam ip'e idem Thomas Dux Norf'k xviij® die Aprilis anno regni 
d'ce d'ne Elizabeth”. Regine xiij? ſupradict' apud Charterhouſe pred'cam 
in Com' Midd' predi& falſo et proditorie recepit et h'uit et eand'm ad- 
tune et ib'm preſat' Will'mo Barker ſervienti ſuo in I'ras cognitas et 
comm's reducend' et decipherand' Anglic' dift' Zo be deciphered lib'avit 
et dedit; et eand'm Pram in co es et cognitas litteras reduct' et deciphera- 
tam Anglic' dict' deciphered ip'e id'm Dux poſtea xxy die Aprilis anno 
regni dicte d'ne Elizabet' nunc tertiodecimo ſupradicto apud Charterhouſe 
pred cam in dicto Com' Midd' fal ſo et proditorie recepit inſpexit et per- 
lexit et penes fe adtunc et ib'm falſo et proditorie retinuit et ſervavit, 
per quam quidem I'ram predictus Robartus Ridolphie eidem Thome 
Duci Norf'k inter alia ſigniſicavit eumque certiorem fecit de benigna au- 
dientia ſua quam ip'e id'm Robartus h'uit apud prefat' Ducem de Alva in 
nequiſſimis et proditoriis nuntiis ſuprad' cis: Et quod id'm Dux de Alva 
requiſivit et voluit amicos et fautores confederationis et p'poit predict“ 
paratos eſſe quandocunque potentia per dictum Hiſpaniarum regem mit- 
tend' infra hoc Regnu' Anglie applicaret: Et preterea iid'm Jur' ſuper 


ſacr'm ſuu' pred'cu' preſentant et dicunt quod pred'cus Thomas Dux 


Norf'k xvj? die Junii anno regni d'ce- d'ne Elizabeth“ Regine nunc 
xiijꝰ ſupradict' apud Charterhouſe predic” in Com' Midd' predia* a 
prefat' Pio quinto Romano epiſcopo unam I'ram eidem Duci di- 


r'cam falſo et proditorie recepit per quam id'm Epiſcopus Romanus pro- 
miſit eidem Thome Duci Norf'k auxiliu' et ſupplementum pro adjuva- 


mine predicto Marie nuper Scotorum Regine, ac pro et ad nequiſſima et 
proditoria propo'it” et intentiones predictꝰ exequend? et perficiend? contra 
legiancie ſue debitum ac contra pacem dicte d'ne Elizabeth* nunc Regine 


Anglie coronam et dignitat' ſuas et in legum hujus Regni Anglie con- 


tempt' manifeſtum. Nee non in peflimu' et pernitioſiſſimu' exemplum 
omniu' aliorum in tali caſu delinquen' ac contra formam diverſorum Sta- 
tut” in hujuſmodi caſu editor? et proviſor &c; 


Et modo ſcil' d'co inſtantis die Martii, viz. xvj® die Januarli anno xiiij% 
ſupradicto coram prefat' Georgio Comite Salop preclari ordinis Garterii 
milite et hac vice Anglie Seneſcallo apud Weſtmonaſter' in magna aula 
pl'itorum ib'm ven” predict' Thomas Dux Norf' ſub cuſtod? prefati 
Owini Hopton Milit' locum tenen' d'ne Regine dicte 'Turris London” in 


cujus cuſtod* preantea ex cauſa predicta & aliis certis de eauſis commiſſus 


fuit ad barram hie duct' in propr' perſona ſua, qui committit' prefato lo- 
cumtenenti, &c. Et ſtatim de omnibus et ſingulis ſep'alibus proditioni=- 
bus pred'cis ſibi ſuperius ſeperatim impo'it alloquut' qualiter ſe velit 
inde acquietari, dicit quod ipſe in nullo eſt inde culpabil' et inde de bono 
et malo pon” ſe ſuper pares ſuos, &c, , 
Super quo predicti Reginald' Comes Rand' Will'mus Comes Wigorn' 
ac ceteri antedicti Comites et Barones, pred'ci Thome Ducis Norf'k 
pares inſtant” ſuper eorum fidelitatibus et legianciis dicte d'ne Regine de- 
bit' per prefatum Seneſcallum Anglie ab inferiore pare uſque ad ſupre- 
mu” par'm illorum ſeperatim publice examinat' quilib't corum ſeperatim 
dic' quod predictus Thomas Dux Norf'k de ſeperalibus p'ditio'b's pre- 
dictis ſibi ſeparatim dic' quod predictis ſibi ſeperatim in forma predicta ſu- 
perius impo'it eſt inde culpabil' modo et forma prout per ſeparales indie- 
tament' predict' ſuperius ſuppo' &c. | | 
Super quo inſtanter Servien' d'ne Regine ad legem, ac ipſius d'ne Re- 
pine Attorn' juxt' debit* legis formam petunt verſus cundem "I'homam 
ucem Norf'k judicium et executionem ſuperinde pro d'ca d'na Regina 
h'end* &c. 
Et ſuper hoc vis' et per Cur' hic intelle&' omnibus et ſingulis premiſſis 


Con' eſt quod predictus Thomas Dux Norf'k ducat' per prefat' Locum- 


tenen' uſque dict Turrim London' et deinde per mediu' Civitat' Lon- 


don' uſque ad furcas de Tiborne trahatur et ib'm ſuſpendat' et vivens ad 


terram profternat? ac interiora ſua extra ventrem ſuu' capiant' ip'oꝗ' vi- 
vente comburent', et caput ejus amputetur quodque corpus ejus in qua- 
tuor partes dividat', ac quod caput et quarteria illa ponantur ubi d'na 
Regina ea aſſignare voluerit, &. | 
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Corpus, was brought to the King's Benc at Mſiminſler, 
Firſt, the Writ, delivered to the Judges by Sir Walter Apſch, was read, 
purporting, That whereas Sir Falter being long before, in the Preſence 
of 7 noble Perſonages, legally convicted of High- Treaſon, at & in- 


» drawn, and quartered. 
After the reading of this Writ, Ar. Attorney, Mr. Henry Telverton, 
ſpake, in Effect, thus: 


My Lords, Sir Malter Raleigh, the Priſoner at the Bar, was, Fifteen 
Years. ſince, convicted of High- Treaſon, by him committed againſt the 
Perſon of His Majeſty, and the State of this Kingdom, and then received 
the Judgment of Death, to be hang'd, drawn, and quarter'd : His Ma- 
jeſty, of his abundant Grace, hath been pleaſed to ſhew Mercy upon him 
till now, that Juſtice calls unto him for Execution. 

Sir Walter Raleigh hath been a Stateſman, and a Man, who, in Regard 
of his Parts and Quality, is to be pitied: He hath been as a Star, at which 
the World hath gazed ; but Stars may fall, nay, they muſt fall, when 


DS where he was proceeded againſt, as follows. 
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8 R Walter Rabigh, by Vertue of His Majeſty's Writ of Habeas | 
n 7 


at. * 


JO" 


| 


they trouble the Sphere wherein they abide, It is therefore His Majeſty's 


Pleaſure now to call for Execution of the former Judgment, and I now 


require Order for the ſame; . 


Then Mr. Fanhaw,: Clerk of the Canton, read the Record of the Con- 


viction and Judgment, and called to the Priſoner, to hold up his Hand, 
which he did. 
ſelf, why Execution ſhould not be awarded againſt him ? | 

Sir Walter Raleigh. My Lords, my Voice is grown weak, by reaſon of 
my late Sickneſs, and an Ague, which I now have; for I was even now 
brought hither out of it. 1 3 | | 

Lord Chief Juſtice. Sir TValter, your Voice is audible enough. 

Sir Walter. Then, my Lord, all that I can ſay is this; That the Judg- 
ment which I received to die ſe long ſince, I hope it cannot now. be ſtrain- 
ed to take away my Life; for that ſince it was 

nt me a Commiſſion to proceed in a Voyage beyond the Seas, wherein 
Thad Power, as Marſhal, on the Life and Death of others, ſo, under 
Favour, I preſume I am diſcharged of that Judgment : For, by that Com- 
miſſion, I departed the Land, and undertook a Journey, to honour my 


hen was the Priſoner asked, What he could ſay for him- | 


is Majeſty's Pleaſure to 


Sovereign, and to enrich his Kingdom with Gold, of the Ore whereof 


this Hand hath found and taken in Guiana; but the Voyage, notwith- 


Canding my Endeavour, had no other Succeſs, but what was fatal to me, 
$ 


the Loſs of my Son, and waſting of my whole Eſtate. 
3 to proceed, be was, by the Lord Chief Fuflice, interrupted, 


ſpate. 
Lord Chief Marr. Sir Walter Raleigb, this which you now ſpeak, 
touching your ae. is not to the Purpoſe, neither can your Commiſſion 
any Way help you; by that you are not pardon'd; for by Words of a ſpe- 
cial Nature, in Caſe of Treaſon, you muſt be pardon'd, and not impli- 
citly. There was no Word tending to Pardon in all your Commiſtion, 
and therefore you muſt ſay ſomething elſe to the Purpoſe; otherwiſe, we 
muſt proceed to give Execution. 
Sir Valter Rabigb. If your Opinion be ſo, my Lord, I am ſatisfied, 
and ſo put myſelf on the 2 of the King, who I know is gracious; 
and, under Favour, I muſt fay I hope he will be pleaſed to take Com- 
miſeration upon me. As concerning that Judgment which is ſo long pat, 
and which, | think, here are ſome could witneſs, nay, his Majeſty was of 


Opinion, that I had hard Meaſure therein. 


| Lord Chief Juſtice. Sit Malter Raleigh, you muſt remember yourſelf ; 
you had an honourable Trial, and fo were 1 convicted; and it were 
iſdom in you now to ſubmit yourſelf, and to confeſs your Offence did 


juſtly draw upon you that Judgment which was then pronounced againſt 


you; wherefore I pray you attend what I ſhall ſay unto you. I am here 
called to grant Execution upon the Judgment given you Fifteen Years 
ſince; all which Time you have been as a dead Man in the Law, and 
w'gb*+ at any Minute been cut off, but the King in _— ſpared you. 
You might think it heavy, if this were done in cold Blood, to call 

to Execution, but it is not ſo; for new Offences have ſtirred up his Ma- 
jeſty's Juſtice, to remember to revive what the Law hath formerly caſt up- 
on you. I know _ have been valiant and wiſe, and I doubt not but 
you retain both t 

them. Your Faith hath heretofore been queſtioned, but I am reſolved 
you are a good Chriſtian, for your Book, which is an admirable Work, 


doth teſtify as much. I would give you Counſel, but I know you can 


apply unto yourſelf far better than I am able to give you; yet will I, 
with the good Neighbour in the Goſpel, who finding one in the Way, 
wounded and diſtreſſed, poured Oil into his Wounds, and refreſhed him, 
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| 1 give unto. 
Miniſter of the Law, mixed with Vinegar. Sorrow will not avail you 
in ſome Kind: For, were you pained; 


Our Houſehold, * 


you 


eſe Virtues, for now you ſhall have Occaſion to uſe 
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i the Oil of Comfort; though, in reſpect that I am : 
orrow would not eaſe you; were 
you afflicted, Sorrow would not relieve you; were you tormented, Sor. 
row could not content you; and yet, the Sorrow for your Sins would be 
an everlaſting Comfort to you. You muſt do as that valiant Captain did, 
who perceiving himſelf in Danger, ſaid; in Defiance of Death; Da: 
thou txpefteft me, but, maugre thy Spite, I erpełt thee. Fear not Death t 
much, nor fear not Death too little; not too much, leſt you fail in your 
Hopes; not too little, left you die preſumptuouſly : And here I muſt con- 
clude with my Prayers to God for it; and that he would have Mercy on 
our Soul. And ſo the Lord Chief Juſtice ended with theſe Words; 
xecution is granted. © * | C ͤ BH, 
Sir Walter Raleieh. My Lord, I defire thus much Favour, that I mr 
not be cut off ſuddenly ; for I have ſomething to do in Diſcharge of my 
Conſcience, and ſomething to ſatisfy his Majeſty in, ſomething to ſatisfy 
the World in; and I deſire I may be heard at the Day of my Death: And 
here I take God to be my Judge, before whom I ſhall ſhortly appear, 1 
was never diſloyal to his Majeſty, which I will Juttify where i 1ha 


all not 
fear the Face of any King on Earth: And ſo I beſcech you all to pray 
for me. | | | Wer Fa ol IN, 


De Warrants ſpeciali pro decollatione Walteri Ralei gb, Militis, 
AMES, by the Grace of God, King of England, 


4 D. 1618, Rymer's 
Federa, Vol. 17. Scotland, France, and Ireland, Defender of the 
pag. 125. Edit. 1717. Faithe, &c. To our righte Truſtye and Weil-beloved 


Counſellor Francis Lord Yerulam, our Chancellor of Angland; Greeting, 
Whereas Sir Walter Raleigh, Ca late of the Parihe of Saint Mar. 
tyn in the Feilds, in the County of frddleſex, with others, hath been in- 


| dicted of divers High-T'reaſons by him committed againſt Us, and there- 


upon hath been tryed, and found Guiltye of the ſame, before our deare 
Couſine and Counſellor, Thomas Earle of Suffolte, then Chamberlaine of 


Gilbert late Earle of Shrewſbury, 
Charles late Earle of Devon, 
Henry Lord Howard, : . 
Robert Lord Cecill, of Eſfingdon, then Our Principal Secretary, 
Edward Lord Motton, then Our Comptroller of oure Houſehold, 
And other our Juſtices of Oier and Terminer, at our Citye of Mincheſter, 
in our Countye of Southampton, concerning Treaſons, and other Offences, 
lately aſſigned; which ſaid Sir Walter Raleigh was, for the ſame his 
Treaſons, by them adjudged to be drawn, _—_— and quartered, ac- 
cording to the Lawes and Cuſtomes of this our Realme of England, in 


that Caſe provided; which faid Commiſſion, with the faid ſudgment, In- 


dictment, and the Tryall and Proceedings thereupon, were retourned, 
and doe remayne in our ſaid Court of Pleas, before Us to be houlden; 
and although the ſaid Sir Malter Raleigh be adjudged to dye as aforeſaid; 
yet We, mynding to diſpence with that Manner of Execution of Judg- 
ment, doe therefore, by theis Preſents, pardon, remit, and releaſe the 
ſaid Sir Malter Raleigh, of and from ſuch Execution of his Judgment to 
be drawne, hanged, and quartered, as aboveſaid, and inſtead thereof, our 
Pleaſure is to have the Head only of the ſaid Sir Malter Raleigh cut off, 
at, or within our Palace of Heftminfter, in, or upon ſome fitt and conve- 
nient Place, or Scaffold, to be provided in that Behaulf, and that in ſuch 
Sort, and Order, as in ſuch Caſes have been heretofore done; the ſaid 
Judgment to be drawne, hanged, and quartered, or any Lawe, or other 
Thing, or Matter whatſoever, to the contrary notwithſtauding : Willing, 
charging, and hereby expreſsly commanding you our ſaid Chancellor, 
That, uppon Receipt hereof, you do forthwith direct, under our Great 
Seale of England, Two ſeverall Writtes, one to the Lieutenante of our 
Tower of Londen, or his Deputy there, for the Delyvery of the ſaid //a'ter 
Rawleigh to the Sheriffe of Middleſex, at, or within our ſaid Palace of 
IF:/tminfler aforeſaid ; and another Writt to the ſaid Sheriff of AZiddl:ſer, 
for the receiving the ſaid Sir Malter Raleigh of and from the Handes of 
our ſaid Lieutenante, or his Deputye, and for the executing of him there, 
at ſome fitt and convenient Place, to be there, by our ſaid Sheriff, erected 
and provided for that Purpoſe, in ſuch Manner and Form as in ſuch Cafes 
hath heretofore bin done, or uſd to be done; and theis Prefents ſhall be 
your Warrant and Diſcharge for the ſame, againit us, our Heirs and Suc- 


ceflors for ever. 


IV itneſs Our Self, at Weſtminſter, the Eight-and-Tw:ntieth Day of 


October. 
Per Breve de Privato Sigillo. 


* People have often wondered how an old Sentence, that had lain dormant ſo long, could have been put in Execution; eſpecially, as Sir Falter, by the King's Patent, 
had Power of Life and Death over the King's Subjects: And as what is printed in Vol. I. pag. 219. is a very ſhort and imperfect Account of the Proceedings againſt cha 
Great Man, before Sentence, we hope the Account which we have procured from authentick MSS. will be acceptable; together with the Warrant of his Execution, from 


Rymer's Fadera. 
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he Argument of Wir tian Prywxt of Lincoln's-Inn, Ef. Ca) Hill. 20 Car. I. Banc. Regis, % the 


Cue of theLord Conxox Macwike, Baron of Incſkellin in Ireland, (rhe chief Contriver of the late 
Irin Rebellion and Maſſacre of the Proteſtant Engliſh) againſt whom he was aſſigned Counſel by both 


* Houſes of Parliament. 


©, The Cale and Plea of the Lord Magwire. 
2 Mepwire, by the Name of Connor Magwire of Londen, Er, quire, 
w 


as, in Michaelmas Term laſt, indicted in this Court for ſeveral 
. committed by himſelf, together with Hugh Aac-Aabon 

and divers ether Conſpirators and falſe Trayters againſt our Lord the King, 
within the Realm of Jreland in partibus tranſmarinis, on the 23d Day of 
Ofeher, 17 Caraii., Upon his Arraignment at this Bar, after Not Guilty 
aded, being demanded, How he would be tried ? he put in this Special 
lea, as to the particular Manner of his Trial only, under his Counſel's 


1 by the Statute of Mag. Charta, it is enacted, That no Freeman 
voht to be impriſoned, &c. Nor will we paſs upon him, but by the lawful 
Tudgment of bis Peers, or by the Law Y the Land. That after this, in a 
arliament held at Drogbedab in the Kingdom of Ireland, in the 1oth 
II. it was enacted, That all. Statutes late made 
within the Realm of England concerning or belonging to the Common and Pub- 
lique Weal of the ſame, from thenceforth ſhould be deemed good and effettual 
in Law; and over that, be. accepted, uſed, and executed within the Land of 
Ireland in all Points, and at all Times requiſite, according to the Tenor and 
Effet of the ſame : And that by Authority aforeſaid they and every of them be 
authorized, approved, and confirmed in the ſaid Land of Iteland : That be- 
fore the Time of the 1 Treaſons, King Charles, by his Letters 
Patents under the Great Seal of Ireland, bearing Pate the laſt Day of Au- 
guſt, in the 4th Year of his Reign, at Dublin in Ireland, did create Brian 
Magwire, Father of the ſaid Connor Magwirez Baron of Iniſtellen in the 
County of Farmanagh in the ſaid Realm ; and granted to him and the Heirs 
Males 7 his Bedy, the Title, Honor, and Dignity of the ſaid Barony, and to 
have a Place and Voice among the Peers and Nobles of Ireland in the Parlia- 
ments of that Realm : By virtue whereof the ſaid Brian was ſeiſed in his 
Demeſne as of Fee Tail of the ſaid Barony, and dyed ſeiſed thereof at 
Dublin, 1 Feb: 12 Caroli, before the ſuppoſed T reaſons ; after whoſe Death 
the ſaid Barony deſcended to him as Heir in Tail : That by virtue of theſe 
Letters Patents, before the ſaid ſuppoſed Treaſons committed; he was one 


of the Barons, Lords, and Peers of Parliament in the Realm of Ireland ; and | 


at the Parliament begun and beld there the 16th Day of March, 16 Car. at 
Dublin, and continued until the 17th of Auguſt then next following, and 


then adjourned till the _ of November next enſuing, and thence pro- | 
e 


_ to the 24th of February next following; and from thence continued 
il the 24th of June, 17 Car. he was preſent as one of the Peers of the Realm 
of Ireland. And further ſaith, That on the 23d of Oclober, 1) Car. he was 
taken and arreſted by certain Perſons to him unknown at Dublin, in Ire- 
land, and there committed to ſafe Cuſtody for the T reaſons pretended to 
be committed by him, till afterwards he was, on the 12th of June, 18 Car. 

certain Perſons to him unknown, brought in ſafe Cuſtody, againſt his 

ill, to H#e/tminfter within the Realm of England, and then and there 
committed to the Tower of London, where he is yet detained, And there- 
fore prayeth, That he may be tried and judged by his Peers of the Realm of 
Ireland, [for the ſuppsſed Treaſons in the Indiftment. To this Plea of his 
Mr. Aite, the King's gy ay in this Court, hath demurred in Law, and 
the Priſoner hath joined in Demurrer: And Whether his Plea of the 
Priſoner, as to his Trial by his Peers of the Realm of Ireland, be good in 
Law? is the ſole Queſtion to be now argued. 


This Caſe is of very great Concernment, and yet of greater Expec- 
tation: It concerns the whole Peerage of Ireland in ſome Reſpects, on 
the one Hand ; and on the other, the Juſtice both of the King, Parlia- 
ment, and Kingdom of England, in bringing a deſperate Rebel and Arch- 
Traytor to condign Puniſhment, for the moſt horrid, bloody Treaſon 
againſt the King's Royal Crown and Authority, the Proteſtant Religion, 
and the whole Engliſb Nation inhabiting Ireland (devoted to Deſtruction 
by this Traytor and his Confederates), that ever was plotted or executed 
under the Sun. The Eyes of all our Three Kingdomes (highly concerned 
in, and deeply ſuffering by, this Treaſon), but more eſpecially the Eyes 
and Hearts of our adjoyning vigilant Parliament (which hath eſpecially 
recommended it to this Court, and aſſigned myſelf, among others, Coun- 
ſe] in this Caſe), are intentively fixed upon the final Reſult and Iſſue of 
it. I wiſh my Vacancy to ſtudy and Abilitie to argue this publique 
Cauſe, had been ſuch as might have ſatisfied Expectation, and diſcharged 


the Truſt repoſed in me; but other publick Services having much inter- 

tupted me therein, I ſhall begin to argue it for the preſent with the beſt 

Skill I may, and ſo leave it to thoſe — Gentlemen of the Law (if 
there ſhall be need of any further Arguments) who are provided to argue 

after me, to ſupply what is defective in this my proemial Argument. 

All Matters of Fact and Form ariſing in this Plea have — already 
admitted true, and ſufficiently pleaded in Law by mutual Conſent, and 
nothing but the meer Matter in Law reſts now to be debated, which J 
conteive to be but one ſhort, ſingle Point. 

For _ the Priſoner pleads, ht there was a Parliament, of which 

he was a Peer anti Member, continuing in Ireland by Prorogation at the 

Time of bis Apprebenſion and ſending over into England; yet this Privilege 

of Parliament comes no ways in Queſtion as to the Point of his Trial, now 

only in Iſſue (as hath been falſly ſuggeſted to the Lords Houſe, and inti- 
mated in an Ordinance of theirs ſince revoked), but relates only to his firſt 
Apprehenſion, which is not here in Controverſie. Beſides, he pleads not, 
That this Parliament is yet continuing and attually fitting in Ireland, of 
| which he ought to have (b) the Privilege ; but that it was continued till the 
24th of June, 17 Car. which is three Years ſince, and ſo intended to be 
long ſince ended: Nor pleads he, That he ought to be, or to have been 
tryed for his Treaſon in the Parliament of Ireland, nor that his Privilege 
of Parliament ought to extend to ſerure him from any Apprehenſion or Indiftment 
for High Treaſon (when the T reaſon is viſible and real, as his is, and not 
imaginary only), in which Caſe of Treaſon ns Privilege of Parliament is to 
be admitted, as hath been reſolved, 8 H. VI. rot. Parl. u. 57. 31 H. VI. rot. 
Parl. u. 25, 26, 27. Cook's 4 Inſtit. fo. 25. So as the Matter of his Privilege 
of Parliament is quite out of Doors, and the ſole Point in Iſſue is but this: 


ͤ—— 


Whether a Peer of Ireland committing High Treafen in Ireland, for which 


| he is there _—_— ed, and afterwards by Order of Parliament here brought 


thence into England againſt his Mill, may be indiftcd and tryed for that Tr ca- 
ſon in this Court of King's-Bench by a Jury of Middleſex only, not by his 
Peers of Ireland, by virtue of the Statute of 35 Hen. VIII. cap. 2. f 


And under favour, I conceive in ſome Clearneſs affirmatively, That he 
may and ſpall be tryed here by an ordinary Jury of Middleſex, and outed of his 
Peerage, by virtue of this Att. | | 


The Queſtion ariſing meerly upon the Act itſelf, which is very ſhort, 
I ſhall firſt recite it, and then draw my Arguments out of the very In- 
tention, Words, and Bowels of it. 


The Act of 35 Hen, VIII. cap. 2. 


[Proud as ſome Boubts and Queſtions have been moved, That 
certain kinds of Treaſons, Miſpriſions, and Concealments of Trea- 
eng, done, perpetrated, or committed out of the Kings Wajefties Nealm 
of England, and other his Graces Dominions, cannot, ne may, by the 
Common « aws of this Realm, be enquized of, heard, and determined 
within this his ſaid Reaſm of England; for a plain At medy, £Lroar, and 
Declaration therein to be had ano made; be it enacted by Authority of this 
preſent E arliament, That ail inanner of £ffences being already made or 
veciared, or hezeaſter to be made or declared by any the Laws and ©tatutes 
of ps Realm, to be Treaſons, Miſpriſions of T reaſons, oꝛ Conceatments 
of Treaſons, done, and perpetrated, or committed, or hereafter to te tone, 
perpetrated, or committed, by any Perſon or Perſons out of this Realm 
of England, ſhall be from hencefortij mquired of, heard and determine d, be⸗ 
fore the Kings Juices oi his Bench, for Pleas to be hoben before hams 
ſelf, by good and lawful Men of the lame Shite where the (410 Binch Natl 
fit and be kept or elle before ſuch Commiſs1oners, and in luch Shire 07 
the Ream, as ſhall be als gned by the Kings Maſeſtus Commiſsion, ano 
by good and {awful Men of the ſame Shire, in ine Wanner and Form, to 
all Intents and Pu2poles, as ii ſuch Treaſons, Miſpriſions of Treaſens, 
or Concealments of Zreaions, had been done, pirpetrated, and committed 
within the ſame Shire where they hall be lo inguired of, lad, and deter⸗ 
mined, es 18 aforeſaid. : 

Provided always, Tlut if any the Peers of this Realm £121! happen to 
be indice d of any ſuch Zreaſons or other Oſtenceg alcreſaid, by Authert! y 
of this Act, that then aitcr ſuch Indiament they ſhalt have their Zryat by 
their Peers, in ſuch like Fanntr and Form as hath been heretofore ac⸗ 


cuſtomed. 


- 

{a) T apprehend it neither unſeaſonable nor rnprofitable to publiſh this Argument at Lau concerning the Trial of Iriſh Peers for fart ian Treafons added ty them, ma ly me 
Ba 14 Years pait, in the King's-Bench Court at Weſtminſter, in the Caſe of Connor Magwire, an Iriſb Baron, there indicted for High-Treaſon, in having a priveipe; rand in 
the late bloudy Rebellion in Ire/and ; againſt whom I was (by ſpecial Order) aſſigned Courſel, among othert, by the Parliament then fitting ; upon whole Da, ind De- 
mvrrer thereunto, I firſt argued this new Point in Law, never formerly diſputed, adjudged in open Court, Whether an Iriſh Peer (or Commaner } committing Tri4/511 in Irclandy 


ext ever from thence into England again bis Will, might le lacuſully tried for it in the King's-Bench at Weſtminſter by a Middleſex Jury, and outed of his ©ryal by Hi Peers of 
cis Condition, by the Statute of 35 H. VIII. c. 2.? After two ſolemn Arguments at the Bar, by myſelf and Sericant Rall,., againſt, and Mr. Hales and Vr. 


es ſor the Pri- 


ner, and Mr. Juſtice Bacen's Argument on the Bench, his Plea was over · ruled, adjudged again ſ him; it being reſolved, he might and ought to be tried c 3 a Jury of Mid- 
"ſex, not & bis Peers of Ireland: Whereupon be pleading Not Guilty to his Indictment, was tried by a Subſtantial Jury (to whom he took both bis pricing tory and legal 
Challenges, which the Court allowed him of right), and after a very fair and full Trial, was found Guilty by the Jury, upon moſt pregnant Evidence j 41d then concerned, 


* executed as a Traytor at Tyburn. Pronne's Preface to his Argument, P. 1, 2. 
Tais Argument ſhould be read after Lord Mogeuire's Plea in Vol. I. Page 95 · 
See 3 E. IV. c. 1. in Ireland. 
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From this Ad I ſhall deduce ſevetal Arguments and Concluſions to 
prove, that the Priſoner at the Bar, though a Peer of Ireland, ſhall be 
tried % an ordinary ot „ in or 
Ireland, for the T reaſons committed in Ireland, whereof he ſtands here 
2 | e 4 | | CGE © : 

my mote methodical proceeding, I i 
Center g s iht theſe Thice bets Quetibls: 


I. Whether this Statute extends 10 Treaſoris committed in Ireland, by Trifb 


Commoners?- _ c Ges Now St 
II. JPhether it reacheth t4 Treaſont in Ireland perpetrated by Iriſh Peers, 
as well as by Iriſh Commons? & 3 „ 

III. Admit it extends to Triſh Peers as well as Commoners, whether it doth 
net then gd gar out them of their Trials by Iriſh Peers, and ſubjet? both of 
eee, NET ev cm $802: 


* 


* 1 


Tor the Firſt, Eherber ibis ln extends to Treafons committed in Tcetand, 


by Iriſh Commoners ? There is but little Doubt of it. For firſt, It is as 
clear as the Sun at Noon-Day, that this Act extends to all Treaſons done 
or perpetrated in Ireland by Triſh 'Commoners ; for the main Scope and In- 
tent of this Law being 4% make all manner of Offences then made 4 declared, 
or hereafter io be made or declared tb be Treaſons, A oo of Treaſons, or 
Concealments of Treaſons, by any Laws or Statutes of this Realm, done, perpe- 
trated or committed by any Perſon or Perſons out of England, inquirable or 
triabl within this Realm, without any Scruple-or Difficulty, ether in this 
Court, or before'ſuch Commi ſſioners in ſuch Shire of this Realm, as the King 
by his. Commiſſion ſball aſſign (the very Sum and Subſtance of this Act, as 
the expreſs Letter thereof reſolves), the Realm of Treland being out of this 
Realm of England, and no Part thereof, and Treaſons therein committed 
by Commoners, being Treaſont done and perpetrated out of this Realm of 
England ; (as is clear by 20 H. VI. f. 8. a. b. rg H. VI. 53 b. 
2 H. VI. 25. b. 2 R. III. f. 12. 1 H. VII. f. 3. Plotoden 308. b. 
er, f. 360. b. Cook 7 Report, f. 22, 23. Catuin's Caſe, 1 H. V. c. 8. 

4 H. V. e. 6. Coot's Inſtit. p. 11. 18.) theſe Treaſons mult certainly 
and moſt neceſſarily be both within the Intent and Words of this Law, 
and ſo conſequently triable in this Court by an ordinary Jury of Midale- 
r, without any Scruple or ' Difficulty: The rather becauſe Ireland, 


though out of this Realm of England, is yet Part of the King's Domi- 


nions, and a ſubordinate Kingdom, united and annex'd to the Crown of 


 qfEngland, govern'd by the Laws of England, and bound by Acts of Parlia- 


ent made in England in many Caſes, as is refolved, and undeniably evi- 
denced by Pat. 9 m. 6. n. 17. Rot. Pat. 8 Johan. m. 1. Clauf. 
12 H. III. m. 8. Pat. 30 H. HI. m. 3. 14 H. III. The Statute of Tre- 
land, Pat. 5 E. III. pars 1. m. 25. 11 E. III. c. 2, 545 27 E. III. 
c. 3, 18. 13 E. I. Stat. de Mercat. 1 H. V. c. 8. 4 H. V. c. 6. 1 H. VI. 
c. 3. 3 H. VII. c. 8. 1 H. VIII. c. 5. 32 H. VIII. c. 4. 35 H. VIII. c. 2. 
32 H. VI. Statutes of Ireland, e. 1. 8 E. IV. in Ireland, c. 1. 10 H. VII. 
in Ireland, c. 4, 5, 22. 7 H. VIII. in Ireland, c. 1. 28 H. VIII. ia Ire- 
land, c. 2, 3, 5, 6, 7, 8, 13, 15, 18, 19. 33 H. VIII. in Ireland, c. 1. 
1 H. VII. f. 3. Kelway f. 202. b. Coos 7 Rep. f. 22, 23. Calvin's Caſe, 
1 Inſtit. f. 141. b. 4 Inſtit. f. 349, 350, Cc. 3 Inſtit. p. 18. Mr. Saint 
5 Argument at Law at Strattord's Attainder, vide Ruſhworth's Strafford's 
Trial, p. 694+ et ſeq. and therefore Treaſons there committed are more 
apt and proper to be tried here within the Letter and Intention of this 
Law, than Treaſons done in France, Spain, or any Parts elſe, out of the 
King's Dominions, where our Laws and Acts of Parliament are not 


obligatory. | DES | 

II. This Statute (as I conceive) was principally made to puniſh Trea- 
ſons, Miſpriſions of Treaſons, and Concealments of T reaſons in Ireland, 
where they were more frequently done and perpetrated, than in any or 
all Parts of the World out of this Realm of England, as our Hiſtories and 
the (a) Iriſh Statutes record: And the horrid general Treaſon, Inſurrection 
and Rebellion in Ireland (much like this for which the Priſoner is in- 
dicted), mention'd in the Statute of Ireland, 28 H. VIII. c. 1. but ſeven 
Years before this Act, with other frequent T reaſons and Rebellions there, 
were, no Doubt, the chiefeſt Ground of making this. new Law. And that 
which puts it out of all Diſpute, is the Statute of 28 H. VIII. made in the 
Parliament at Dublin in Ireland, c. 7. which reciting the Statute of 26H. VIII. 
c. 13. made in England, concerning Treaſons, and enacting, (as this of 
35 2 VIII.) “That if any of the King's Subjects, Denizens, or others, 
« do commit or Fur out of the Lnnits or this Realm (of England) 
« jn any outward Parts, any ſuch Offences, which by this Act are made, 
« or heretofore have been made Treaſon, that then ſuch Treaſon, 
« whatſoever it be, that ſhall ſo happen to be done or committed, ſhall 
« be enquired and preſented, by the Oaths of Twelve = and lawful 
«<< Men, upon good and probable Evidence and Witnels, in ſuch Shire 
« and County of this Realm, before ſuch Perſons as it ſhall pleaſe the 
« King's Highneſs to appoint by Commiſſion under his Great Seal, in like- 
« Manner and Form as Treaſons committed within this Realm have 
« been uſed to be enquired of and preſented; and that then upon every 
« Indictment and n ce founden and made of any ſuch Treaſons, 
« and certified into the King's-Bench, like Proceſs, and other Circum- 
<« ſtance ſhall be there had and ſued againſt ſuch Offenders, as if the ſame 
« Treaſons ſo preſented had been lawfully found to be done and committed 
« within the Limits of this Realm, Cc.“ adds this memorable Clauſe 
thereto, —— then this Statute made in the Realm of England, is me/? 
beneficial and ex edient to have due Execution within the King's Land and 
Wominion of Ireland, efpecialty in retrert of the high Rebellion here lately 
committed, that the edible Infamy againſt the King and Queen in the ſame Act 
expreſſed, and other Offences, Abuſes, and Abominations there mentioned, 
prinapaiiy have been promulged, pzonounced, done and attempted within 


— 
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of Middleſex here, not by his Peers; in or-of 
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this ſaid Land, Be it eherefore 714% or dained, and matted, bj 

Authority 4 this Preſent Parliament, That the aforeſaid Statute and Ordinanc,, 
| 6 wh 2 TE and Things therein contained, le gſlabliſbed, confirmed, accepted, 
acemed, ' judged and talen for a good and right Law within the King's 
and Dommion of Ireland, and to be as good, ett dust. anv ot —— 


ing, I ſhall, divide the ſingle Point in frength and may effect, kee ind vertue; to ail intents and Purxoles 
R kalim of 


withm tue and, as the ame is or ounht to be in che 
England; and that , the ſaid Statue and Ad mate in England, any 
; —_ yoo e contained,” (hail have relation, and rg ca within thig 
1 and di Ireland ags int atl Ps ders contrary to tis Form thereof c 
Now that Act of 26 5 VII c. 13: with ls of 5 H. VIII. c. a. beine 
principally made and intended for the Treaſons VE and committed in 
Ireland, as this ri Parliament reſolves in terminis, and being mot benefi. 
cial and expedient for that Realm; it would be very illegal, yea irrational, 
abſurd, impolitick, and improyident, to exclude Ireland out of this Law 
| where Treafons were [moſt frequent, moſt dangerous to our Kings and 
Realm, and to extend it only to other Places out of the Realm, where 
Treaſons were ſeldom done or perpetrated, Hp noting ſo perilous to the 
King and Realm of England, as Treaſons, Rebellions in Jreland: have 
uſually been in former and later Ages. il 


III. It hath been adjudged by all the Judges of England both in /; 
Orourt's: Caſe, 3 pms Fu 5 John Perret's Cafe, — Elix. ed 
Catvin's Caſe, Cook's 7 Report, f. 23. a. in his 1 Inftitutes on Littleton, 
f. 26. b. 3 Iaſlitut. p. 11, 24. and ſo it was agreed without any Argument 
in Hugh Mac-Mahone's Caſe, this laſt Michaelmas Term (the Priſoner's 
Confederate in this horrid Treaſon), that Treaſon committed in Ireland 
itſelf by an Iriſb Commoner, is triable in this Court by this very Statute, 
(contrary to the ſubitane, extrajudicial Opinion of Dyer, 24.19 & 20 Elia. 
fol. 360.) reſolved. ſince to be no Law: Seeing then it hath been thus 
frequently reſolved heretofore, and in Caſe of the Treaſons now in 
| queſtion this very laſt Term without any Scruple; Wat an Iriſh Com. 
moner committing Treaſon in Ireland, and brought ever from thence hither 
againſt his Will, is tr table in this Court by a Middleſex Fury; there is no 
Doubt at all of the firſt Queſtion, but that this Statute extends to Trea- 
ſons committed in Ireland by Iriſb Commoners, and the Doubt (if there 
be any) will reſt merely in the ſecond Point, which I am already arrived 
at; namely, . X \ 2 12) ei 20944 

Whether this Act extends to Treaſons perpetrated in Ireland by Irifh Peers, 
as well as by Iriſh Commaners? And under Correction, I conceive, with 
much Clearneſs, that it doth, for theſe enſuing Reaſons: N 

1. From the Generality and Univerſality of the Act itſelf; wherein I 
ſhall obſerve a four-fold-Univerſality, which ſupplies me with four un- 
deniable Arguments, to prove Iriſb Peers within this Law, as well as 
Iriſh Commoners. 

Fhe firſt is a Univerſality of the Kinds of Offences ſpecified in the 
Act, in theſe general Terms; li manner of Offences being already made 
or declared, or r to he made or declared by any the Laws or Statutes of 
this Realm, to be Treaſons, 1 of Treaſons, or Concealment of Trea- 
ſons, done or perpetrated out of this Realm of England, ſball be enquired of by 
| "the King's Juſtices of his Bench, & c. Now theſe general Words, Ji 
manner of A ffences, &. muſt neceſſarily extend to all manner of Trea- 
ſons perpetrated. or committed out of this Realm, by Peers as well as 
Commoners; to this Treaſons of the Lord Magwire, as well as to the 
Treaſons of Mac-Mahone, Eſq. they being the ſelf-ſame Treaſons in 
Subſtance, and a manner of Treaſons al, made and declared by the Laws 
4 this Realm, ſince there are no reſtrictive Words to confine theſe general 

lauſes of Treaſons only to Commoners, and no expreſs Exception for 
the Offences or Treaſons of Iriſb Peers to be found within the Statute 
elſe there would be a Repugnance and Contradiction between the Text 
and the Gloſs, and this general ſhould be turned into a ſpecifical in 
reſpect of the Traitors offending : Therefore this general Clauſe extend- 
ing to all Treaſons whatſoever done or perpetrated out of the Realm, 
muſt neceſſarily extend to the Freaſons of all Iriſb Peers as well as Com- 
mons ; and ſo both of them, by the Words and Intention of this Law, 
ſhall be triable in this Court, 

The ſecond is a Untverſality ef Time. All manner of Offences already 
made or declared, or hereafter ta be made or declared, Treaſon, &c. done, per- 
petrated, or committed, or {hereafter to be done, perpetrated, or committed, 
ſhall be enquired of by the King's Fuſtices of his Bench, &c. which extends 
to all former 1 reaſons done out of the Realm at any Time before the 
making, and to all future 'Treaſons ſince the paſſing of this Act: Now 
this Univerſality of Time extends as well to the Treaſons of ri Peers as 
Commoners, to the T reaſons of Baron J{agwire as well as of Mr. Mac- 
Mahone, both being alike Treaſons committed after this Act. 

The third is a (c Univerſality of Place: All manner of Treaſons dent, 
| perpetrated, or committed Gut of ths Keaim of England, that is, in any 
Place whatſoever out of the Realm of England, be it in Ireland, Scotland, 
France, Spain, Germany, Italy, Barbary, Turkey, the Eaft or W:jt Indies, 
as was reſolved in Dr. Sterie's Cafe, Hil, 13 Eliz. Dyer 298. b. 2 & 3 Phil. 
& Mar, Dyer 131, 142. Now this extends generally to all foreign Trea- 
ſons committed by Peers as well as Commons, and ſo to the T reaſon of 
the Priſoner at the Bar, it being done in Ireland, out of this Realm of 
England, and ſo fully within the Act. — 

The 4th (which is fatal and unanſwerable) is a Univerſality of Per- 
ſons, coupled together with all the three former Generalities in theſe 
expreſs Words: All manner ef Offences made Treaſon, &c. done, perpetrated, 
| or committed By any Perſon or Lertons, out of this Realm of England, 
ſhall be from benceforth enquired of, heard and determined before the King's 
4 ef his Bench, &c. Now any Perlon or Pirſons being a univer- 
tal Expreſſion, equivalent to all manner of Perſons whatſoever colleftively, or, 
to all and every Perſon whatſoever, diſtributively, extends to Iriſh Peers, as well 
as Commoners, yea, to all Subjects, of all Ranks whatſoever, within the 


{a} See the Statutes of Treland, 3 E. II. c. 4. 18 H. VI. c. 2, 3. 25 H. VI. c. 4, 5. 28 H. VI. c. 1. 1 F. IV. c. 2. 5 E. IV. c. 6. 18 E. IV. c. 2. 10 H. VII. c. 6, 8, 9, 10, 13, 17, 18. 


28 H. VIII. c. 1, 3, 9, 1x. 3 Phil. & Mar. c. 11. 1 Ez. c. 6, 17. 27 Eliz. c. 1. 28 Eli. 


{b) Sec Mr. St. John's Argument again/t the Earl of Strafford, in Ry/worth's Strafford's Trial, P. 694. 
I 


c. 8, 9. 11 Fac. c. 4. aud the Annals of Ireland. 
{c} See Cook's 3 Inſtit. p. 34. 2 
: Compais 
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cenbeg er this Law, in regard of the manner of Trial, but ſuch only 
Ibo are & cepted out of it by ſpecial Proviſo.. Now. Triſh Peers are none 
-of thoſe Perfolis excepted, "as T ſhall prove anon. 
- Trae thele Words, 4% Pr/on or Perſons, extend to Peers as well as 
Cech, Where there is'ho Exception of Peers, is undeniable. 
Pit, Becauſe a Peer is à Perfon, though. of a higher Rank or De- 
e thap an ordinary Commoner, or Freeman, and one kind of Perſon 
a2 Wherefore within theſe Words, any Perſon or Perſons, 
-=Secondly, Becauſe general Laws, made for the common Good, Safety 
of the Realm, and Puniſhment'of the grand Crime of High Treaſon, 


4 þ 44 * 
: "IP * 
; b * 
4 . 
* 
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axe like to God himſelf (2), ho Reſpecters of Perſons, but bind and pu- 


this Realm, in ary outward Parts, extend to Peers as well as Commons ; | 
therefore, in this Act of the ſame Nature. So in the Statutes of 1 Ed. VI. 
c. 1. 2 and 3 E. VI. c. 1. 5 and 6 E. VI. c. 1. and 1 Eliz. c. 2. Jf 
any Perſon or , we ſhall deprave or revile the moſt bliſed Sacraments, or 
the Book. of the C:mmon Prayer, &. In the Statute of 1 Eliz. cap. 1. and 
alſo of 5 Elz. cap. 1. If any Perſon or Perſons, &c. ſhall extoll, &c, the 
Pouer of the Biſhop of Rome, or of his See, 13 Eliz. c. 1. If any Perſon 
or Perſons Hall bring in, or put in ure any Bull from the 2 F Rome, 
Agnus Dei, e hell es, 9 7 rs r of 23 Eliz. c. 2. J 
Perſon or Perſans ſhall, with a malicious Intent, ſpeat any falſe or ſedi- 
3 N22 He Sus &c.. In 27 Els. c. 2. þ any N ee, Pom 
harbour or contribute any Money to the Maintenance of any Feſuits, Pris/ts, 
c. In all theſe Acts (to pretermit (4) many others), the Words, any 
Perſon or Perſons, extend to Peers as well as Commons, as is reſolved in 


the Bodies and Proviſoes of all theſe Acts: Yea, in the Statute of | 


25 E. III. c. 2. of Treaſons (though a moſt Penal Law), the Words are 


only, If. a Man do com{aſs or imagine the Death of the Ring; If a Man d 


levy War againſt the King in his Realm, & c. If a Man counterfeit the King's 
Broad or Privy Seal, or bis Money, &c. Yet it hath been reſolved without 
Diſpute in all Times, and ſo agreed by Sir Edward Cook, Inſtitute 3. 
4, 5+. that this Word, a Man, extends to both Sexes alike, including 
omen as well as Men, Peers as well as Commoners, Lords as well as 
Peaſants; yea, all Ranks, Callings, Conditions of Men who are Sub- 
jeQs ; and that this Word Man, in the ſingular Number only, extends 
io many Men, to any Number of Men committing any of theſe Trea- 
ſons jointly, as well as to a ſingle Man, or Traitor, becauſe it is a ge- 
neral Law, made for the Safety of the King's Perſon, and the Realm. 
Much more then muſt any Perſen or Perſons, in this Statute, being both 
in the ſingular and plural Number, and in common acceptation, a far 
more univerſal, general, and comprehenſive Expreſſion than this of 
a Man, in 25 E. III. c. 2. extend equally to all Sorts, Sets, and De- 
grees of Men, as well as it, and fo to Peers as much as it, and to Peers 
as well as to Commons, as it doth in the Statutes of 25 H. VIII. c. 22. 
26 H. VIII. c. 13. 27 H. VIII. c. 2. 33 H. VIII. c. 12. and 20. 
5 E. VI. c. 11. I Aar. c. 6. and 2 Phil. & Mar. c. , 10, 11. 5 Elix. 
c. 1. 13 Eliz. c. 2. 18 Eliz. c. 1. 23 Eliz. c. 1. 27 Elia. c. 2. 3 Jac. 
c. 4. concerning Treaſons. | 3 
Secondly, My ſecond Argument to prove Jrifþ Peers within this Sta- 
tute, is, becauſe {ri Commons are within its Verge, even for Trea- 
ſons committed in Ireland, as hath been adjudged in the fore-cited Caſes 
of Orourk. Sir John Perrot, and Mac-Mahone : For Laws and Law-givers 
being no Reſpecters of Perſons, where the Offences be the ſame, and 
there being no Clauſe, Word, or Syllable in this Statute extending to 
Iriſþ Commoners Treafons, but which doth, may, and ought, by the 
jelf-ſame Juſtice, Reaſon, and i to extend to the Treaſons of 
Iriſh Peers, (this Statute making no Diſtinction between the one and the 
other) and the Commons of Ireland having as abſolute a Right and In- 
keritance in their native Privilege of being tried by their Peers in [re- 
land (which yet is taken away by this Act in Caſe of Treaſon), as the 
Peers in Ireland have in their Peerage (to be tried there by their [rt 
Peers): We muſt not, yea, we cannot, in Point of Juſtice, diftinguith 
between the one and the other, where the Law it{cIf makes no Di- 
ſtinction: Therefore, ſince the riß Commoner is undoubtedly within 
the Words and Scope of this Act, to be tried at this Bar by a Midale- 
ſex Jury, the Iriſb Peer (unleſs we will judge with Reſpect of Perſons, 
and coin a Diſtinction not warranted by this Act) muſt be alſo tried in 
the ſelf-ſame Manner. The Law is the ſame, the Crime is the ſame, 
both in Magwire's and in Mac-Mabone's Cafes ; therefore the I rial, 
and Judgment too, muſt, in Law and Reaſon, be the ſame in both. 
Thirdly, It will be granted me, without Diſpute, That if an 27% 
Peer commit Treaſon in any Foreign Parts, out of England and Ireland, 
as in Spain, France, Flanders, Ttaly or Germany, he ſhall be tried in this 
Court by an ordinary Jury, if Freeholders, and not by his Peers in 


Ireland, by vertyg of this Act. . if he commit Treaſon in Jreland, | 


and fly into England, he may, and ſhall be tried for that very T reaſon, 
by an ordinary Jury, at this Bar (c); becauſe by flying his Country, and 
a legal Trial there, he hath outed himſelf of the Benefit of his Peers. 
Therefore it extends to Iriſb Peers, even for T reaſons done in Ireland, 
elſe they could not be triable here in any of theſe Cafes, which are 


.pranted on all Hands to be Law. 


(a) Ad, x. 3. 4. Rom. ii. 11. Eph. vi. 9. Col. iii. 25. 1 Pet. i. 17. 

(4) See 25 H. VIII. c. 3, 10, 13. 26 H. VIII. c. 2. 32 H. VIII. c. 4, 7, 9, 13. 
C. 3. 1 and 2 Phil. and Mar. c. 3. 1 Eliz. c. 6. 

(e) See Cook's 3 Inſtit. p. 21. 

a) See 26 H. VIII. c. 13. 1 E. VI. c. 11. 


the ſame Shire, where the 
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Fourthly, It is evident by the Proviſo in this AQ, that Fügliſ Peers 

committing any manner of Treaſons out of this Realm, are criable for 


it in England, by vertue of this Law, as well as Engly/> Commoners, 
though they were nat ſo by the Common Law. Therefore J. % Peers 


| committing T reaſons ſhall be within it likewiſe, and ſo triable here as 


well as Iriß Commons, elſe they ſhould be in far better Condition than 
Engliſb or Sectifh Peers, and quite exempted out of this Act. Now the 
ſame Words that bring Egli Peers within this Law, muſt of Neccflity 
hook in Ii Peers too, there being no Clauſe which exempts or includes 
the one more than the other, | | 

Fifthly, The very Letter, Intent, and Scope of this Act (as appears 
by the Body of it, and likewiſe by the Statutes of 26 H. VIII. c. 13. 
and 5 and 6 E. VI. c. 11. to the fame Effect) was, to make all 'Trea- 
ſons done or committed out of England, by any Perſon or Perſons what- 
ſever, triable in England, either before the Juſtices in this Court, or (d) 
before ſpecial Commiſſioners in ſome other Counties; but to be ſtill tri- 


able within this Realm, as the Words (I manner of Treaſons hereafter 


to be done, perpetrated, er committed by any Perſon or Perſons ont of the Realm 
of England, hall be from hrnceiortii enquired or, beard, and determined be- 


| fore the King's Fuſtices of bis Bench, &c.) clearly reſolve in direct Terms: 


Therefore to make the Treaſons of 1% Peers committeò in Ireland, or 
elſewhere, triable here in England, as well as the Treaſons of Englih 
Peers, or Jriſþ Commoners. And to ſend them back into Ireland, to be 
there tried by their Peers, when once they are here in Priſon, and indicted 
in this Court, by exempting them out of this Act, contrary to the very 
Letter and Intent of the Law, is to run Point-blank againſt the very 
Words and Meaning of this Law, and the Law-makers : Therefore he 
muſt, by this Act, be tried at this Bar, and that by an ordinary Jury 
only, as I ſhall prove anon. 5 | 


Sixthly, The very Scope and ſole Purport of this Act is not to make 
new Treaſons, or Traitors, which were none before, but to bring real 
Traitors only, for Treaſons formerly made, or hereafter to be made and 
declared Treaſons by the Laws and Statutes of this Realm, to exemplary 
Puniſhment in this Kingdom, for the Peace and Preſervation of the 
King, Realm, and the better Execution of Juſtice (the very. Life of 
Laws) upon Delinquents only of the higheſt Rank, tor the molt tran- 
ſcendent Crimes of High Treaſons, or Mitpriſion, or Conccalments of 
Treaſons, not for Felonies, or Petit 'I'rcaſons ; which Conſideration 
muſt neceſſarily induce us, for the common Good, to give it the largeſt, 
fulleſt, and moſt equitable Conſtruction that may be. Thus the Judges, 
in former Times, have always interpreted it, as appears by Dyer, f. 132, 
298. Cook's 7 Rep, Calvin's Gaſe, f. 23. a. his firſt Inſtitut, on Littleton, 
f. 26. his third Inſtitut, p. 24. and in Orourt's Cale, wherein the Judges 
reſolved, Firſt, That the Statute of 1 Mur. Seſſ. 1. repealing all former 


Treaſons, but thoſe within 25 E. III. and of 1 and 2 Phil. and Mar. 


C. 10, enacting, That all Trials hereafier to be had for any Treaſon, ſhall be 
had and uſed — according to the due Courſe of the Common Law of this Realm, 
and not otherwiſe, extends not to the taking away of foreign 'Treafons, or 
their Trials, by this Law. And in Orourt's Cafe, they extended it by 
Equity beyond, and in ſome ſort, againſt the Letter of the Law itſelf ; 
for he ſtanding mute, and refuſing his Trial, was thereupon condemn'd 
and executed for a Treaſon committed by him in Jreland, though the 
Words of the Statute are, The Treaſcn Hall be enquired of, heard, and de- 
termined before the Fuſtices of the King i- Bench, by good and lawſul Men of 

2 Bench ſhall ſit; and the Act ſpeaks nothing 
at all of flanding mute, But this being a publick Law for the common 
Good, to bring Traitors only to their Trial and juſt Puniſhment, his 
Refuſal to put himſelf upon his Trial, was adjudged to be a Determi- 


nation and Conviction of his 1 reaſons within the Act; elſe any Traitor, 


by ſtanding mute, might evade and fruſtrate this good Law, If then 
this Statute may thus be conſtrued by Equity, and dilated beyond the 
Words, to one who ſtands mute, for a "I 'reaſon done in Jreland; much 


more may it be extended to a 'T reaſon by an Ir; Peer, who is fully within 


the Words and Intent of it, as I have already manifeſted : And it would 
be a moſt pernicious Gloſs which ſhould either elude or nullify this be- 
neficial publick Law. | 


Seventhly, It is clearly reſolved in and by our Parliaments, 13 E. I. 
Proem. 13 E. I. of Statute Merchants, 21 E. III. Rot. Parl. n. 67. in 
the Statute of 75 
As of Parliament made in England, wherein Ireland is either ſpectally 
named, or generally and neceſſarily included, do bind thiſe in Ireland, bach Ca- 
moners or Peers alte. This therefore being ſuch a Law, extending and 
binding thoſe in Ireland, as hath been reſolved in the fore-cited Caſes, it 
muſt certainly bind both the Peers and Commons of Leland to a Trial 
at this Bar, for I reaſons done in Ireland, when the King and Kingdom 
deem it neceſſary or expedient to try them here in England. 


Eighthly, The Proviſo in this Act for Trial of Treaſons done out of 
this Realm, by Peers within the ſame, extends only in poſitive Terms 
to Peers of this Realm of England, becauſe they only are Peers within 
England, and ſo only triable by their Peers, for foreign reaſons within 
the ſame ; not to Peers of Ireland, who are no Peers at all, nor triable 
by their Peers within this Realm of Englund; therefore this Proviſo ex- 
tending only to Peers of this Realm, exclud-s all other foreign Peers, 
whether 1ri/h or S.ots, from any Trial by their Peers in Znpland, tor 
Treaſons acted out of it. 


Ninthly, There is very great Reaſon why natural Ji Peers and Barons 
ſhould be within the Compaſs of this Law as well as Commoners, and 
rather they than any other foreign Veers ; becauſe, as our (/) Hiſtorians, 
the Iriſh Annals, Statutes, and our Records do tellity, ever ſince 
their Conqueſt by King Henry the Second, and Submiſſion to the Kings 
of England, they have frequently (almoſt every Year) in moſt Kings 


5 Elix. c. 9, 14, 15, 21, 2a, 23. 8 Elia. c. a, 3 4. 13 Elia. c. 8, 13, 14 Elite 


(e) + H. VII. Co. 7. Rep. Calvin's Caſe, f. 16. 17, 23. Cook's Inſtit. 1. p. 33. Mr. St. John's Argument at Laab, at Strafford's Attainder, in Ruſt auer ti, Vol. VIII. p. 698. 
% Mat. Paris, An. 1230. Mr. Camden Ireland, P. 114, to 140. The Annals of Ireland, in Mr. Cam. Britan. p. 154, 156, 257, 35% 1% 100, 162, 163, 104, 165, 


106, 1675 168, 169, 170 to 201. 


Reigns, 


H. V. ch. 6, and in divers of our Law Books, (e) That 4# 
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Hin, the Earl of De/mond, with divert others of the Ii 
and Biſhop of K:me,. for Aid and Affiſtance for taking the ſame Land out 


_ there, —_ the City and Caſtle of Dublin, murder'd the King's good 
hence, Ee. for which they were all, by URS, attainted of High Trea- | England by his Peers 


Juſtice too, why ſuch a Law as this ſhould 


and moſt of the /riþ Nobility Conſpirators and Parties in them) that | | 
| theſe Peers, and the chiefeſt Conſpirators, when ſurprized, ſhould be | Ireland bound by any Law to appear or attend as Peers on any ſuch Ser- 


. or through Fear of Miſchief or Revenge upon the Triers, Jury, 


rates, in caſe he ſhould be condemn'd by them, and executed (none bein 
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Reigns, broken forth i ito private, petit, or general Rebellions and In- Plea, that he may be tried hy hig Peers, not expte ſſing here of how 


furretions againſt the Zngh/, (as 1 could inflance in ſundry Particulars) | 5 | | 
"In which. Rebeliions 1 commonly find 2 Mdagwir, a Adac-Mahon, and |} this: Admilting un Irin Peer ta be triable in England far 4 7 


1 


0 

N 
N 
* 


Oneal, in the Van, as Ring-leadefs of all the reſt, as they were in this | ced.by bimi in Iceland, whether. this. doth not. inevitably. cut hi of 
laſt, Rebellion, wherein — of the natiye li Peers and. greateſt Septs, Irifh Peers; and ſubjed him to a Trial at this Ba- In an ordinary Fury, 41 1 
haye. been: deeply engaged, as principal Conſpirators. Among other Re- 4 e friih Cimmuner ? And [conceive without any Script, affirmat;vely, that 
lions T nd in Story, and (which is more authentick) in rhe expreſs | it dath, for theſe mndenzable wy IL n AF Ys 
Statute made in os Parliament at Dublin in Ireland, Anno 28 H. VIII. c. 1. } tc Beeauſe Peers are, F 1 in Ireland, not in England 3- and 
{4).[but feven Years before this Law ;) That Gerald NN Earlof | ceaſe. do be ſuch in Judgment of Law ſo ſoon. as cver they; arrive in Ens. 
cers and | land, both perſonally. in themſelves, and relatively to ene, being here 
T 45 but mere Eſquires, not Lords, and are to be ſued as ſuch, 
not as Lords or Peers, even as Peers of Scotland, France, or Spain are, 25 
| tance | out | is fefolyed and a age 11 K. Il. Fiezh, N. Br. 473, 8 R. II. Pra. 5 
of the King's and Engl; Poſſeſſions; and thereupon, with Banners diſ- || Htab, 224. 20 K. IV. 6, Brook, Nofme d Dignity, 49 M. 190 & 20 Elz 
play, and great Forces, _traitorouſly invaded the King's Dominions Dyer 360. b. Coats 77 15, 16, Caluin's Cafe, Ca. 9 Res. 115. 
| the Lord Sangubar's Gl n Point, and Coats 3 Inſtit, p. 30. Ne ria 
o withflood' them, and reſiſted the King's Forces fent from | then being no Peet in En;land, it is intpoſlible . al be tried in 


U 


Genety, conſpiring together to extirpate the Engliþh, and deprive the Kivg | in 
Ros ob Ir. lund, did fend to the French King, the Emperor, 2 ors 


of bis 


Subjects, w | | 
fon. The like general Rebellions have there broke forth ſundry Times, | 2. Becauſe no ſuch Way of Trio ever yet heard of in any x 1 
both before and ſince that Act, but none ſo generally, dangeroufly, and | any 7riÞ or other foreign Peer, trie 8 BONG | 55 
. bloodily, as this\for which the Priſoner at the Bar ſtands indicted. The | Peers, or by his Iriſt or foreign Peers; therefore ſuc A Trial bal not, 
'Treafons therefore, in Ireland, being commonly fo frequent, fo general, | nor can be had or admitted now. m. 
wherein moſt of the native Jri/þ Peers (and ſome of the Engliſh Extraction 3. Becauſe neither the King's Bench, nor the. Corhmiſlioners ; x 
too) were uſually chief Actors; there 037 great Reaſon, Policy, and | whom the Statute limits theſe foreign T reaſons to be tried, nor yet the 
ris ſh made to reach to freland; | High Steward of England (if any ſuch ſhould be created) have any Power 
and why; in ſuch Caſes as theſe, (Rebellions there being ſo univerſal, | of Juriſdiction to ſummon a Jury of Peers out of Ireland to appear before 
: them here in England upon ſuch a Trial as this; neither are the Peers of 
preſently ſent over from thence into England, and tried there for their | vice or Trial here, being Peers, and bound ro ſerve as Peers (which their 
Treaſons. . | I Patents expreſs) only in Ireland, and no Peers here: Therefore a Trial 
Firſt, To ſecure their Perſons from Eſcapes and Reſcues, which might | by his Jriſb Peers here in England, is an Impollibility, as well; as an Ille- 
be there more eaftly procured, eſpecially when and where the Iriſb Rebels | gality. _ mop Pl e ali er ae 
are Maſters of the Field; as the Statute of 17 H. VII. in Ireland, c. 14, 4: Admit a, Jury of Peers might be ſummoned and ſent from thence, 
reſolves. \ | yet it would be a great Delay of Juſtice, it requiring a long Time to 
© Secondly, To avoid a (5) Failure of Juſtice there, when by reaſon of | procure'a full Appearance of Peers. thence ; yea, a betrayin + Ireland to 
the many Iriſh Peers there out in actual Rebellion, or by means of Alli- the Rebels at this inſtant, to ſend for ſo many Proteſtant indifferent Peers 
ance of moſt other Peers to them, or of the Flight of others thence, or the | now from thence as might ferve to try him here, Moreover, it would be 
Employment of them in Service, or Places of Fruſt, or by reaſon of the | an infinite Expence, Charge, Trouble, beſides the Danger by Sea, to 
Interpoſition of the Rebels Forces between them and the Place of their | ſummon a Jury of Peers from thence; and if they failed to appear in 
Trial there, a competent Number of indifferent ib Peers, for a ſpeedy | England upon Summons, as is probable they would, and lawfully might, 
Trial, cannot be aſſembled with Safety or Conveniency in freland, to try | they being not bound to it by any Law, and fo no Fine certain to be ſet 
a rebellious Traitor by his Peers there; which obvious Defects are all upon them for not appearing, nor Jegal Means of Coercion to compel 
ſupply'd by this Act. | 5 | them to come over upon fuch a Trial, there ſhould be a Failure of Juſ- 
Thirdly, To prevent all Partiality and Injuſtice in fuch Caſes, which | tice for want of ſuch a Peerage : And therefore no ſuch Trial may ot can 
might happen in Trials by Peers in Ireland, either by Conſanguinity, or | be ex Qed, which would clude and null this Law. Rs Peg 
Alſiince of the Peer to be tried to the 1ri/þ Peers who are to try him, or | 5. This Statute directs the Trial of foreign Treaſons in expreſs Terms, 
by Confederacy of the Triers in the ſame Treaſon with the ng Iowa ; | to be before the Judges in the King's-Bench, or the Commiſſimners, appointed by 
| f | itneſ- | the King in any County of this Realm. Now no Trial by Exgliſb or Irißb 
ſes, and Judges, by the tried Rebel's Friends, Kindred, and Confede- | Peers was ever heard of either in the King's-Bench, or before ſuch Com- 
miſſioners; but it always hath been, and ought to be, either in the Houſe 
fo vindictive and bloody in this kind as the fri). Upon all which | of Peers in Parliament, or before the Lord High Steward of England, as all 
weighty Reafons, there was a ſpecial Cauſe, why, both in Juſtice, Poli- | former Precedents accord; and x5 E. III. c. 2. 1 H. IV. 1. 10 E. Iv. 
ey, and Prudence, all [rib Peers, who by publick Rebellion commit High | 6. b. 13 H. VIII. 12. Bros Treaſon, 29. 33. Cook's 3 Inſtitute, c. 1. & 2, 
Treaſon in Ireland, ſhould be ſent over and tried here by ordinary Juries, p. 28, 29, 5⁰⁰ 4 E. III. rot. Parl. n. 1. 50 E. III. ret. Parl. n. 21 to 31. 
to prevent the forenamed Miſchiefs and Failure of Juſtice, and bring them | 34. 7 R. II. =. 15 to 24. 10 R. II. z. 6 to 18. 11. n. 2. u. 6. 7. 14 RAI 
to condign Puniſhment, Now in this Caſe here in Judgment at the Bar, | u. 14. 21 R. II. z. 12 to 17. & Placita Corone coram Dom. Rege in Parl. 
all theſe recited Reaſons hold: For, Firſt, Moſt of the 17% Peers were in | 7. 1 to 20. 1 H. IV. Plac. Corone in Parl. n. 1 to 11. Valſingbam Hiſt. 
actual Rebellion when the Priſoner was ſent over; moſt of the Engliſh and | Ang. p. 402. 2 H. IV. n. zo, 31-5 H. IV. ret. Parl. u. 12. reſolve. 


Proteſtant Jriſh Peers there, either murder'd, or forced to fly thence, or | Therefore no Trial can be in this Caſe by Peers, either in this Court, or 


ſo diſperſed and employ'd, that they could not aſſemble a competent Num- | before Commiſſioners, by virtue of this Act, or any other Law. 

ber of indifferent Peers to any Place, with Conveniency, to try him in 6. This Statute is introduQtiye of a new Way of trying foreign Trea- 
Ireland. Secondly, The Enemies, and /r;fþ Rebels, were then Maſters of | ſons, done out of this Realm, by a Jury within England; which by. the 
the Field in moſt Places, the Priſoner in Danger to be reſcued by Force | Rules of the Common Law could neither inquire nor take notice of any 


from them, or by Treachery likely for to eſcape out of their Hands, and | Treaſons or Matters committed, perpetrated, or acted beyond the Seas, 


the Times ſo troubleſome, as would admit no Leiſure for ſuch a Trial. | is evident by the Prologue of this Act, the Statutes of 26 H. VIII. c. 13. 
"Thirdly, Moſt of the Ii were ally'd to Magwire, or engaged with him | 5 E. VI. c. 11. M.2 & 3 E. I. Coram Rege Rot. 55. Herefird. M. 
in the ſelf-ſame Treaſon and Rebellion; and ſo neither in Law, Juſtice, | 2E. II. Ftxb. Obligation 15. & Utlagary 18. Tr. 8 E. II. Htab. Tenet 6, 
or Prudence, fit or indifferent Perſons to paſs upon his Trial in this Caſe 6 E. III. /. 17, 18. 27 Af. 43. 41 E. III. 19. 48 E. III. 2, 3. 
of moſt publick Concernment, Fourthly, The Judges, Witneſſes, and | 20 H. VI. 28. 44. 15 E. iv L4, 15. 20 E. IV. Perkins, Sect. 121. 494. 
Peers, that thould try him there, would have been in extreme Peril of 737. Coct 4 Inflit. c. 17. 1. Inflit. f. 74. Stamford l. 2. c. 14. Cook 2 Rep. 
their Lives, and of exemplary publick Revenges from their Copfederate | 49. a. Long & Pecuct's Caſe, 5 Rep. f. 107. a. 3 Inflit. f. 48, 49. Wherc- 
Rebels, who threaten'd Revenge, as appears by Mac-Mabon's Speech | upon it altering the Common Law in this Particular, it outs all former 
Magwire's Confederate) to the Juſtices upon his firſt Examination: / | Doubts, and moſt punctually preſcribes all the Particulars and Appurte- 
am nw (ſaid he) in your Hands, and you may do with me what you pleaſe : But | nances belonging to the Trial. of them, from which there neither may 
Jam ſure within few Days J ſhall be revenged ; and of Words of Re- | nor can be any Variation by Law. | 
venge uſed by Owen Oneil in Flanders, fo ſoon as he heard Magwire was Firſt, it appoints the Place where they ſhall be tricd. 
apprehended. Fifthly, If he ſhould now be ſent back from hence into 1. In general, within this Realm of England. 
Ireland, to be tried, the Rebels, and his Party, are there ſo predominant, 2. In particular, either in the Kine 's-Bench, wherever it ſits, or in ſuch 
that ſcarce any Witneſſes, nor Peers, nor Judges either, would or durſt County as the King by his Commiſſioners ſhall aſſign. 2. The Judges before 
there to appear openly againſt him; or elſe ſuch Means would be made to whom the Trial ſhall be are thus particularly deſcribed, The Fuſtices W 6 
delay or elude his Trial and Execution, that by ſome Device or other, | King's-Bench, or ſuch Commiſſioners as the King ſhall appoint under the Great 
there would, queſtionleſs, be a Failure of Juſtice againſt him. There- | Seal. 
fore, for all thele wei uy Reaſons, he may, and ought, by all Rules 4 The Jurymen by whom they ſhall be tried are thus defined in Termi- 
Policy, Equity, and 1 ice, to be arraign'd and tried only at this Bar, ais in the Act, By good and lawful Men (not Peers or Commons of Ire and) 
by vertue of this Act, which ſo clearly extends unto him; That fo the | of the ſame Shire, where the ſaid Bench f che King ſhall ſit, if the Trial ſhall 
Bloed of (e) above One Hundred and Fifiy Thouſand innocent Proteſlants, ſhed | be in the King's-Bench ; and if Lefore C:mmiſſiners aſſigned by the King in any 
in Ireland, in hen four Months Space, by means of this Rebellin, which | Hire 45 the Realm, then by the good and lawful Men of the ſame Shire where 
caven and Earth for Revenge againſt this great Contriver | the ommuſſuners ſit ; which is doubled (like Pharoolis Dream) to make it 


cries aloud to 


and Arch-promoter of it, may not go unrevenged in a way of publick | more certain: And likewiſe preciſely enacted by the Statutes of 26 H. VIII. 


Juſtice, to our eternal Infamy. I have quite done with the ſecond and | c. 13 C 5&6 E. VI. c. 11. in purſuance of this Act. | 

main Queſtion, and proved an Iriſ Peer to be within the Statute, as well | 7 4. The Manner how the Trial ſhall be is thus punctually ſpecified; 

as an Ii Commoner. ; n ſuch Manner and Form. to all Intents and WBurpoles, 4 
I ſhall now proceed to the laſt Point, arifing from the Manner of this | ſuch Treaſons, &c. had been done, PF — and 1 within 


{a} See 1 E. III. rot. parl. n. 4, 5, 6. 6 E. III. n. 11. 6 E. III. Parl. 2.n. 3. 7 R. II. n. 4. 13 R. II. n. 3. F | 
% Upon which Ground Writs of Error lie in the King's-Bench in England, to reverſe erroneous Judgments in the Courts and Parliaments of Ireland, Cook's 4 Inft. p. 35% 


— 


Mr. St. John's Argument at Law againft Strafford, in Risſbavorthᷣ's Collections, Vol. VIII. p. 696, 498. 
/ Dr. Jenes, and other printed Relations, concerning the 7 Rebellion. 
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and intimating that he wauld be ſo tried here: in England. It is brief | 
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rs {a ) Shire where they ſpall be ſo inquired, heard, and determined, as is afote- 
fare (LE laſt we ( _— very like in the Statutes of 26 H. HII. 
2 3& F. VI. 4 II. extending to our Caſe) put an End to the Point 
in Queſtion 3 for if the Lord Magtuire, now at the Bar, had x (up the 
Tresſons for which he is now indicted in Feſtminfler, there\is no Doubt 
nor Scruple of it, but he ſhould have been tried by a Jury of Middleſex, 
noterithſlanding his Peerage in Ireland; and he could neither have pleaded 
not demanded bis Peerage, as is reſolved expreſly in Catvin's Caſe, 
C. 7 Rep. f. 15, 16. and in the Lord Sanguhar's Caſe, Cocl's 9 Rep. f. 117. 
who was tried and condemned by an ordinary Jury, for ſuborning Car liel 
to murther Turner with a Piſtol in England, though a Peer of Scotland, be- 
cauſe he was here no Peer ; and the forecited Books are expreſs, that the ſame 
Law holds in caſe of a Peer of Ireland. Since then this Law expreſly en- 
acts, That the Trial of all foreign Treaſams ſhall be by good and lawful Men of 
the ſame Shire where the King s- Bench ſhall fit, in ſuch Manner and Form, 
to all Jntints and Purpoſes. as if the fame Treatons had been committed 
here in Middleſex where the King s- Bench fits ; there neither may nor can be 
any other Form of Trial for the Priſoner, nor in any other Place, nor be- 
fore any other Judges, nor by any other Jury, but ſuch as this Statute hath 
punctually defined, and that is by a Jury of Middleſex, to all Jntents and 
Purpoſes, as if the TE resfons for which the Priſoner ſtands indicted had been 

lotted and executed in Middleſex, Therefore to admit him to a Trial by 
Iriſþ Peers, and not by good and lawful Men of Afidaleſex, or to ſend the 
Priſoner back to Ireland, there to be tried by his Peers, is to run quite 
counter and point blank againſt this unanſwerable Clauſe of the Statute, 


That he ſhall be tried by good and lawful Men of the ſame Shire where the King's- 


Bench fits, to all Intents and Purpoſes as if t nv v9 had been there commit- 
ted. And had they been there committed actually, as they are legally by 
the expreſs Purview of this Law, it could never ſo much as be ſcrupled and 
made a Quere, Whether he ſhould be tried by his /r;/ Peers here, or ſent 
over to be tried in /reland for Treaſons ated there, atter an Indictment for 
them here found againſt him? In one Word, Statutes which preſcribe new 
Forms of Trial in ſuch a particular Way as this Act doth, are like Letters 
of Attorney, or Licenſes of Alienation (h), they muft be moſt flriftly purſued, 
and not varied from in the leaſt Punctilio; as was reſolved by all the Judges 
of England, Hil. 21 Fac. in the Caſe of Penal Laws, Co. 7 Rep. f. 36, 
47, Therefore no other Form of Trial ought to be admitted in this Caſe 
than what the Statute preſcribes, and that 1s only by god and lawſul Men 
of Middleſex, not by 474% Peers. | 

7. The Proviſo in this Act puts a Period to this Caſe : 

Provided always, That if any the Peers of this Realm ſhall happen to be en- 
dieted of any fuch Treaſens, or other Offences aforeſaid, by Authority of this Act, 
that then after ſuch Endiftment they ſball have their Trial by their Peers, in 
ach like Manner as bath been heretofore accu/tomed. | 
" From whence I ſhall obſerve theſe five Particulars : 


1. That Treatons committed by Engl; Peers in foreign Parts are tri- | 


able here in England, within the very Body and Purview of this Law. 
Therefore by the [eif-ſame Reaſon, Law, and Juſtice, Freaſons commit- 
ted out of this Realm in Ireland, even by [rifþ Peers, are triable in Englund 
by this Act, elſe I Peers ſhould be quite out of this Act, and in better 
Condition than Eng liſb or any Iriſt Commoners, who are clearly adjudged 
within it. | | | | 

2. That Trial by Peers is ſaved by this Proviſo only to the Peers of 
this Rælm; which both in the Prologue and Body of this Act is expreſly 
ſtiled This Realm of England. But the Peers of Ireland are no (c) Peers at 
all of this Realm of England, as is reſolved in 11 Ed. III. Brief 473. 
20 E. VI. 4. Co. 7 Rep. f. 15, 16. & g Rep. Lord Sanquhar's Cale, f. 117. 
Ci. 3 Inſt. p. 30. & Dyer f. 360. b. Therefore no ways within the Com- 
paſs, Words, or Realon of this Proviſo, bu clearly ſecluded out of it, 
and fo not triable by their Peers. And this Statute preſcribing a new Way 
of Trial for foreign T reaſons, not triable here by Peers before, had ex- 
cluded all Engliſh Peers from Trial by their Peers, by the Body of the 
Law, as ſome conceive, had it not been ſaved to them by this ſpecial Pro- 
viſo : Therefore certainly Iriſhb Peers, who are not provided for at all, and 
no Peers in England, mult neceſſarily be excluded from their Peerage by 
it upon their Trial here. 

3. The Reaſon why this Law doth ſave the Trial by Peers to Peers of 
this Realm only, and to no otners (which, as ſome conceived, was not 
ſaved to them in Caſes of foreign 'T reaſons by the Statute of 26 H. VIII. 
6. 13. as appears by the Lord Graye's Caſe hereafter cite), makes an End 
of the Caſe in Queſtion, becauſe Peers of the Realm of England are Pecrs 
in every Shire and County of England. Therefore by the Great Charter 
of England, and all other Acts contirming it, and the Common Law itſelf, 
they ought to be tried only by their Peers within all Counties and Places 
of England : But Iriſh, Scotch, and foreign Peers, are no Peers in any 
County of England, as the forecited Books reſolve. Now this Statute en- 
acting all foreign Treaſons to be triable not in Ireland, or any other his 
Majeſty's Dominions, but in England only, it was neceſſary and conve- 
nient by this ſpecial Proviſo to ſave the Trial by Peers to all Engl Peers 
to be tried for foreign T'rcaſons only in England, according to (d) Magna 
Clarta and the Common Law, being their Birth- right, becauſe they are ac- 
tual Peers in all Places of England, and may have Engliſh Peers enough at 
Hand to try them without Delay upon all Occaſions, But Iiſb and other 
Pcers being no Peers at all in England, and it being a Thing improper to 
try them by Engiy Peers, being no real Peers to them, and a Thing im- 
poſſible to try them here by Iriſb, or any other foreign Peers, for the Rea- 
lons formerly alledged, and this Statute confining the Trials within it 


only to England, it had been a direct Contradiction and Abſurdity to pro- 


vide, that theſe foreign Peers ſhould be tried here by their foreign Peers 


(a) See Dyer, f. 21. 23 2. 298. 360. Cook's 7 Rep. f. 23. 11 Rep. f. 65. 
of Hon. p. $37. 840, 841. {d) Cap. 29. Sec Cook's 2 Inſt. p. 48, 49. 
here this is largely proved; & p. 424. (g/) 3 Init. f. zo. 

Vol. VIII. | 


„C ˖ 


— 


—— — 


{b} 21 H. VII. 7. Br. Alienation 9. 30 E. III. 15. Br. Alienation, 23 & 30. 
ſe / Page 202 to 207. 


themſelves in England, nor others who ſhould come hither from Jreland; 


or other foreign Parts, who loſe their foreign Peerage as ſoon as they ſet 
Foot on Eugliſß Ground, with relation unto England, where their Peerage 


preſently ceafſeth, _ ; oy 1 | | 
4. The Statute is, That the Trial for ſuch Treaſons, &c. ſhall be in ſuch 
Manner and For ni, to all Intents and Purpeſes, as if they had been committed in 
England. Now if Engiiſb Peers commit Treaſon in England, the ' ſhall, 
by the Stature of Magna Charta, cap. 29. (yea by King John's Charter, 
and by the Common be long before, as Sir Edward G proves in his 
Commentary upon it, and I have at large demonſtrated in my (e) Plea for 
the Lords and Houſe 7 Peers) be tried only by their Peers, and not by an 
ordinary Jury, by Englifþ but not lib Peers, as I have formerly ese 
Therefore the Ground of ſaving Trial by Peers to Peers of Eng and by 
this Act, is an unanſwerable Argument to deny ſuch a Trial here to any 
Peers of Ireland by Iriſb or Engliſh Peers. 8 
5. The laſt Words of this Þ | 
out more Diſpute: Provided always, That if any Peers of this Realm happen 
to be indifted of any ſuch Treaſons aforeſaid by Authority of this Act, they ſhall 
have ſuch Trial by their Peers, in ſucb like Manner as hath been heretofore ac- 
cuſtomed. It being always the Cuſtom of England (%, fince Magna Charta, 
and long before, in Caſes of Treaſon at the King's Suit, to try all Englith 
Peers in England only by their Peers, and ſuch a Privilege as (g) Sir Ad- 
ward Cook holds, they cannot wave if they would, as it was adjudged in the 
Lerd Dacre's Gaſe, Paſ. 28 H. VIII. ard fince in the Earl of Cailtlehaven's 
Cafe, 7 Car. But on the other Side it is moſt certain, that it hath never 
been accuſtomed heretofore, that I/ ib or any other foreign Peers ſhould 
be tried for any Treaſons here committed by Englih, I. Iſb, or any other 
foreign Country Peers within the Realm of England; nay, no on? Prece- 
dent of this Kind was ever heard of; and it is an impoſſible Thing in 
Point of Law, as I have proved ; Therefore no ſuch Trial by any Peers 
cay be once thought of or imagined for the Priſoner or any other Peer of 


Ireland, within the Purview or Proviſo of this Act. 


6. ] ſhall add further, ex abundanti, to put this Caſe out of all Queſ- 
tion, that I have made ſome curſory Search into moſt of the 17% Annalg, 
Hiſtories, Antiquities, Statutes, upon this Occafion (and J ſhould have 
made a further Inquifition had I enjoyed, any vacant Hours to do it), yet 
I cannot find ſo much as one Precedent of any i Peer tried in 
Ireland for Treaſon, or any other Offence, by his Peers, before this Sta- 


tute of 35 H. VIII. and I believe the Priſoner's Counſel cannot (as in- 


deed they neither did nor could) produce one Example of ſuch a Trial 
there, by Peers, beſore this Law, nor any Act of Parliament in that Realm 
before this Statute concerning Treaſons, which provides, That Iriſh Peers 


| ſhall be tried by their Peers, there being no ſuch Clauſe, or leaſt hint there- 


of, to be found in the Statutes of 18 H. VI. c. 2, 3. 10 H. VII. c. 13. 
3 H. VIII. c. 1. 28 H. VIII. c. 1, 2. 7. which make ſundry Offences 
1 reaſons, and extend to and mention Triſb Loꝛds and Rebels by Name, 
as well as Commons; all and every of theſe Acts leaving both the [iſh 
Peers and Commoners to the ſelf-ſame Trial by a Jury. And ſince this 
Act I preſume they cannot produce above one e (and that a very 
late one in caſe of T'icaſon) where an [riſþ Peer was tried by his Peers, and 
it was the Caſe of the L. Slane, much about twenty Years ſince there 
tried and acquitted by his Peers in Ireland, as I am informed; before 
which Time it was then confeſſed by the Judges there, they never heard or read 
4 any one ſuch Trial uſed in Ireland; and ſince it we have heard of no other 
Trial there by Peers to ſecond it, þut only of one Noble Lord (the Lord 
of Valentiæ, Viſcount Norris) there extrajudicially condemned by mere 
Martio] Law in a Council of War, even in Times of Peace, by the Earl 
of Strafford, Ann. Dom. 1635, but not executed, nor tried by his Peers in 


a legal Way; all their Peers formerly being there either attainted by Act 


of Parliament, as is evident by the 1r;/h Statutes of 28 II. VIII. c. 1. 
384 Pl. C M. c. 2. 11 El. c. 1. 13 El. c. 6, 7. 27 Elia. c. 1. 28 Elia. 


c. 8, 9. 11 Fac. c. 4. 2 H. VI. rat. Parl. n. 8. or executed by Martial 


Law, as ſoon as apprehended in the Wars, or elſe ſlain in actual Rebel- 
lion, or pardoned upon their Submitlons, without any Trial for their 
Treaſons by their Peers. | = 

For Attainders of 1riſh Peers, and other Traitors and Rebels by Att of 
Parliament in Jreland, | find the Earl of Kildare, with others, attainted for 


a Treaſon and Rebellion (much like this for which the Priſoner ſtands here 


indicted) in a Parliament held at Dublin in Ireland, 28 H. VIII. c. 1; 
Since this, in 11 Elix. c. 1. Shan O Neale, a bloody deiperate Rebel, was 
attainted by Parliament after his Death, (being hewn in Pieces by the 
Scots) and the Name of O Neale extinguiſhed, it being made High- Trea- 
ſon for any to aſſume that Name; and | find a Mac-Mahon and Maguire 
forfeiting Land among other Rebels in that Act; which largely ſets forth 
the Queen's Title to Jreland, 27 Eliz. c. 1. James Euſtace, Viſcount of 
Baltinglas, was attainted of High-T reaſon for a publick Rebellion againſt 
the Queen. 25 Eliz. c. 9. I find John Brawn, and near one hundred more 
Iriſhmen, by Name attainted of High-Treaſon by this Act for an open Re- 
bellion. In I1& 12 Fac. c. 4. I find Hugh Earl of Tyron?, Jury Earl of 
Tircennell, Caconaugh Magwire, Mac-Mahon, and above twenty more chief 
Iriſh Gentlemen, attainted of High-"Treafon by this Act, for their open 
Rebellions. But for a Trial of any 1r;/þ Peer for any Treaſon in Treland by 
his Peers, I can meet with no Precedent as yet, but that of the Lord Slane 
only, and ſhall be glad to be informed of any other to parallel it. | 
Indeed in the printed Statute of 2 Elix. c. 1. made in lreland, for re- 
ſlering ta the Crown the ancient Furiſdiction over the State Licleſiaſtical 
and Spiritual, and aboliſhing all Power repugnant to the ſame, and in the Sta- 
tute of 2 Eliz. in Ireland, cap. 6. intituled, An Aft whereby certain 


fe Selden's Tit. 
(, Sce my Plea for the Lords and Houle of Peers, 302, 202, to 30g. 
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for Treaſons, and not by an ordinary Jury, becauſe they are neither Peers 


roviſo determine the Caſe in Queſtion with - | 
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the Broad Seal, and to have bis and their Trial by bis and their Peers; 
Ser? * | — Trial of bis 
« r their Peers, of making open Confeſfion of the fame Offence or 


4 and to receive and have ſuch like Judgment upon 


« which latter Clauſes, As in 


« and have like Judgment upon Trial ; and fo only to the Judgment and 
« Sentence Ns in theſe new Treaſons and Offerices eniated by theſe 
% Acts, not to the Manner of Frial by Peers;“ which is merely a new 


Kind of Frial never mentioned in any other Jriß Acts before theſe, and | 
reſttained'only to the new Treaſons and Premunires ſpecified in theſe Acts, 2 N 
In Coof's 3 Inſtit. f. 141. b. 4 Inſtit. p. 32 


in Imitation of the (a) Engifh Statutes made in the felf-ſanie Cafes, which 
provide a Tin by Pier for our Engliſh Peers; which was never heard of in 
any other Acts of Parliament in [reland till theſe, and never practiſed that 
I Na of in that Realm, either before or ſince- To clear this up more 


fully,” the Statute of 11 Z. HI, c. 4. makes mention of Prelates, Earls, 


an Barons in Ireland, as well as in England: And the Statute of 4 H. V. 


c. 6. prohibits, That any one of the Iriſh Nation ſhould be chofen to be an Arch- 
biſhop, Abbot, or Prior, within Ireland, becauſe many of them (againſ{ a 
former Att there mad) had been made Archbiſhops, Biſhops, Abbots, Priors, 
whereby they became Peers of the Parliament in the ſame Land, and brought 
wth them Triſh Servants to the Parliaments and Councils there holden, _— 
the Privities of the Engliſhmen within the ſame Land have been, and be daily 
diſcovered within it to the Triſh People Rebels to the King, to the great Peril and 
1520 "the King's io A liege People in the ſame Land, And the Statute 

of 10 H. VII. in Ireland, | 
Lords of the Land Iteland fhall appear in every Parliament holden in that 
Lund m their Parũament Kobcs, i like Manner and Form as the Lords of 
the Realm of England appear in the Parliaments holden within the ſaid Realm, 
under Pain of forfeiting 1005. to the King : Which Uſe of Robes they had 
there for Prinury omitted by the Space of 20 or 24 Years. But there is no 
Mention of any Trial by their Peers in theſe or any other Engliſb or Iriſ 
Statutes, but thoſe forecited of 2 Eliz. c. 1 & 6. Yea the Statute of 
2s H. VI. in Ireland, c. 28. enacts, For that there is a Law eſtabliſhed, 
eviry Lord chat is called a Lord of the Parliament, in all Pleas, 
per ſonal as well as real, in which Amerciaments do lie, Hall be amerced 
1008. to the great Impoveri _—_ the ſaid Lords, foraſmuch as their Living: 
are diminiſhed and taſted by War : That no Lord ot Parliament /all be 
amerced from theneforward in the ſaid Pleas, otherwiſe than other i rions, 
vortoith landing any Law made before to the contrary. The Amereciaments 
therefore of Ih Lords and Commons being alike by this Law, it is very 
rials by Jury were both alike, and that they were not tried 

their Peers. : 

Now the Priſonet's Counſel have pleaded in his Plea, That Magna 
Charta gives the Trial by Peers in Ireland, and no other Law but it; and 
that it was not accepted, received, confirmed, and uſed as a Law in Jre- 
land till the Statute of 10 H. VII. and the Words thereof (if it be con- 
firmed by that Act) are moſt clear in it, That all Statutes late made, 
Kc from henceforth be deemed, accepted, uſed, and executed within this 
Realm of Ireland in all Points; and if it were made a Law there by the Sta- 
tute 8 E. IV. c. 1. (which I rather believe) the. Words of that Act are, 
That from henceforth a!l other Statutes and Acts made by Authority of Parlia- 
ment in England, be ratified, confirmed, and adjudged by Autboriiy of this 
Parliament in their Force and Strength, from the u rth Day of March. So as 
Magna Charta was not a general Faw in Force, Uſe, Acceptance, or Exe- 
cution in Ireland, at leaſt among the Iriſp, till 8 E. IV. or 10 H. VII. as 
is evident by theſe Acts. Becauſe I would leave nothing concealed or un- 
anſwered that might make for the Priſoner's Advantage, I muſt acknow- 
ledge that King Be „III. in the firſt Year of his Reign ſent a Roll of the 
Liberties which his Father King John and he had granted to this Realm 
of England unto Ireland, out of his ſpecial Grace, by unanimous Conſent 
of all his Lieges, and confirmed the ſame to all his Spiritual and Temporal 
Lords and faithful Subjects there (for their Fidelity tohim and his Father) 
to them and their Heirs for ever, as a ſignal Badge of his Favour, by 
this Patent: (5) Rer, Archiepiſcopis, Epiſcopis, Abbatibus, Comitibus, Ba- 
ronibus, Militibus, et libere tenentibus et omnibus fidelibus ſuis per Miber⸗ 
niam conſtitutis, Salutem. Fidelitatem vęſtram in Domino commendantes, 
quam Domino patri neſiro ſemper exhibuiſtis, et nobis eftts diebus mftris exhi- 
biti ; volumus quod in figno fidelitatis veſtre tam præclare tam inſigniter 
Libertatibus Kegno noffro Anglie a Patre noſtro et nobis concels1s, de 
gratia noſtra et dono in Reeno noſtro L,ibernie gaudiatis, vos et veſtri im- 
pezpetuum 2 Das diſtinctè in Rotulum redactat, de communi conſilio om- 
nium fidelium noſtrurum vob7is be ee fegills Domini Gualonis 
HApoftolice ſedis Legati, et fideliſſimi noftri Willielmi Mareſcalli (e) Rectoris 
noitri et Regni noſtri, quia figrllum nondum habuimus ; eaſdem proceſſu tem- 

is majorum confilio p2oprio ſigillo firmandas, Tefe apud Gloverniam 
3 die Februarii ; he being (4) crowned but on the 28th of Oober before 


at Gleceſter, where this Patent bears Date. 


(a) 1 Fl, E. 1. 6. £ (5) Pat. 1 H. III. m. 3. 
(c) King Henry being then a Minor, and under his Regiment. 
(e) Clauſe 12 H. III. part 1. m. 8. 
{f) Rot. Par. 30 H. III. m. 3. 
Nuſbævor th's Coll. Vol. VIII. P · 695. 
3 


Hs Traſa, I met with theſe'two Clauſes concerning 
9 rial of Ii Peers for Treaſons only within theſe Mets. And if 
it ſhall fortune that uny Peer of this Realm ſhall happen to be indicted 
e thic i ere e this AQ,” 
the ſame Peer or Peers ſo being indicted, ſhall be put w an- 
Ns Rat | Fuck Peers of this 8 erto die et loco'faci obis, Archi 

laren, mart it) "as by the Lord Deputy, Governor” „, Se die et dos feriatis ante corn vebis, Abt che, Epi 
x 2 by 


— 
* 


| 


A R NN D 
5 od. > ratifiedthe rent Ch harter -of -Libert; 6 
in England; in the ninth Year 5 r d in pat Stature 


« Offences, as in other Cafes of Treaſon or Premwnire hath been uſed, 

& or js uſed in other Caſes of * Treaſom and Miſprifion'of Treaſon; 
er Cafes of Premunire and High Trea- 
e ſon hath been uſed,” zd, As is uſed in other Cafes of High Treaſon, 
4 fr Miſprifion of 'Treafon, relate only 'unto thoſe Words, To receive 


'| ngftri Angliæ, 


c. 16. enacts, That the . and Temporal | 


| et firmiter præcipimus, quod hec ita 
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After which King 
| Books, and in Gs 2 Taſtituce);-in the 12th Year he commanded. it, or 
| ratlier-tharof Pats G. Neha, Regt m. G.. to be publiſhed openly in Iralang 
by his Writ; (e) 5 dilecto et fideli! ſuo R. Burge, Juſtic. ſuo Hi. 
% hernia, ſalutem. Mandamus vobis firiniter prœcipientes, 


| «< -Abbatesy Nruren "Comites & Barones, Militas, ot liber? tenent«s, vt 
* ſidut fingulotirn -Comitatuum, et coram eis — Jegi faciatis & ar tam 
Pom. Negis Johannis patris noſtri cui igillum ſuum appenſum eſt, 
„quam ſieri fecit Jurari a Magnatibus Hibernie; de legibus et conſuetu. 
„ dinibus Anglize obſervandis in Hlibernia. Et præeipiatis eis ex parte 
* noſtra, quod leges illas et conſuetudines in Carta prædicta contentas de 
<< c#tero/firmiter' teneant et obſervent. Hoc idem per ſingulos Com;. 

e tatus Hibernia elamari faciatis et teneri Prohibentes firmiter. ex 
<< noftra, et ſuper forisfacturam noſtram ye quis contra hoc mandatum 
noſtrum, venire præſumat, eo excepto quod non de morte nec de ca. 
| << tallis Hibernenpum occaſione nichil ſlatuatur ex parte noſtra cite 
* quindecim dies a die St. Michaelis, anno r. u. 12. ſuper que reſpectum di 
* dimus Magnatibus mftris Hiberniæ, uſque ad ter miuum Pprædicium. Teſte 

apud Weſtm. 8 die Maii, anno 12.“ en "9 

b. et in 18 H. III. Rot. 


Par. m. 17. n. 21. there is mention made o 8 et Leges Regn; 
ne , guas bone 8 3 Johannes Rex pater nofter 
communi onmium de | ibernis nlu cenert {tatuit 5 
Teſte Rege apud Winch. 28 die Ooh. | | RvR A. 
In the thirtieth Year of Henry III. all Laws and Cuſtoms of England 
were eſtabliſhed in Ireland by this (/) Patent: Quia pro tommuni utilitate 
terræ Hiberniz, et pro unitate terrarum, Rex wult, et be communi confilio 
Regni provitum cſ, quod omnes Leges et Coututtudines que in Regng 
Inglie tenentur in %ivernia teneantur, et eadim terra eiſd m ſegibus fi b. 
jaceaf, et per eaſd m regatur, ſcut Johan. Rex cum ultimo efſet in Hi rnia, 


ſtatuit et firmiter mandavit ; 7d:o volumus, quod omnia Brevia d- commu ni 
Jure que currunt in Anglia, 
ngſtro, &c. Tefte meipſo apad 


iliter currant in Hibernia ſub novo Hei! 

oodſtock, 19 die Septemb. 4 Feit 
The Patent of King John, which this Patent mentions, is that of Nor. 

Pat. 6 Johan, Regis, m. 6. n. x7. never yet printed. Rex, &c. Juſticiariis, 


| Barenibus, Militibus, et cmmibus fidelibus ſuis, &c. Sciatis quod d.dimus po- 


teſlatem Fuſticiariis neſtris Hiberniæ, quod Brevia ſua currant per terram 
naſtram et poteflatem Hiberniæ, ſcilicet Breve de Recto, de feodo dimidiæ Mi- 
; oft transfretationem Henrici pa- 
tris naſiri de Hibernia in Angliam. Et Breve de nova diſſeiſina, 7 erit 
terminus poſi primam Coronationem naſtram apud Cant. Et Breve de Fugi- 
tivis et Nativis, et ejus erit terminus pf. captionem Dublin. Et Breve 47 
diviſis faciendis inter duas villas, exceptis Baroniis : Et ideo vobis mandamus 
et firmrter teneri per totam poteſta 
no/iram Hiberniæ faciatis. Teſte meifſo a % Wenn. 2 " Aber. On 
In the 41ſt Year of his Reign Clauſe 41 H. III. m. 14. dorſ. I find 
this memorable Writ, touching the Confirmation and Cuſtoms of England 
ſettled in Ireland, by Aſſent of the Prelates and great Men thereof: Rex, 


Theſaurario et Baronibus de Seaccario Dublin, ſalutem. Quia de aſſenſu 


et voluntate Prælatorum et Magnatum terrz Hibernie dudum fuit provi- 
ſum et conceſſum, quod eiſdem legibus uterentur in terra illa quibus ho- 


ras et tenementa recuperanda currerent in terra illa, quæ currunt in regno 
prædicto, ſicut noſtis: Et dicta proviſio et conceſſio omnibus retroactis 
temporibus fuerint obtenta et approbata; miramur quamplurimum, quod 


mus, emanare permiſiſtis ex Cap 
contra conſuetudinem obtentam et'formam Brevium in reg no noſtro uſita- 


tam, Breve ſubſcriptum contra præfatum Epiſcopum in hæc verba: 
E. illuſtris Regis Angliæ primogenitus Vic. Waterford, ſalutem. Precipe 


Thome Liſmor. Epiſcopo, quod juſte et fine dilatione reddat JYalters Epiſ- 
copo H/aterfordi Maneria de Archmordeglan, Kilmordri et Motha cum per- 
tinentiis, quæ clamat eſſe jus Eccleſiæ ſuæ, et in quæ idem Epiſcopus non 
habet ingreſſum niſi per Alauum quondam Liſmor. Epiſcopum cui Griffnus 
quondam L:i/mer. Epiſcopus illa demiſit, qui in illa fe intruſit poſt mor- 
tem Roberti quondam 1 Epiſcopi, qui inde injuſte et ſine judicio 
diſſeſuit Robertum quondam Waterford. Epiſcopum, prædeceſſorem Epiſ- 
copi poſt ultimum reditum, &c. Quia vero dictum i.reve tam diſſonum 
eſt, et contra leges et conſuetudines in regno noſtro obtentas, et 
formas Brevium . ibidem approbatas, præſertim cum Breve in- 
greſſus non tranſeat tertiam perſonam, nec ratione intruſionis in terram 
aliquam poſt mortem alicujus competat actio alicui de terra illa, niſi illi 
cui per mortem illam jus debetur in eadem: Nec enim dicitur intruſor, 
qui jure hæreditario, vel ratione Eccleſiæ ſue, ſuccedit prædeceſſori ſuo 
in hiis de quibus idem prædeceſſor fuit ſeiſitus in Dominico ſuo ut de feodo 
die quo obiit: Vobis mandamus, quod fi dictum Breve a Cancellaria prz- 
dicta in forma prædicta emanaverit, executionem ejuſdem Brevis ſuperſe- 


deatis; revocantes fine dilatione quicquid per idem Breve actum fuerit in 


Curia prefati filii noſtri. Teſte apud Mynd. 27 die Januar. Eodem 
modo ſeribitur Alano le Suche Juſtic. Hibernie, et Maleranno de Welleſh, et 
ſociis ſuis Juſticiariis itinerantibus, ut ſupra. | 
In the fifth Year of King Edward III. rot. Pat. 5 E. III. parte 1. memb. 
= it was enacted in a | Horan that Year in England, among other 
hings, Quod una et eadem Lex fiat tam Hibernicis quam Anglicis, except 
ſervitute Vicagiorum penes Dominos ſues, &c. by a Parliament then holden 


in Ireland. 


(% Mat. Paris Hiſt. Ang!. p. 278. 


Sir John Davis's Iriſh Rep. p. 37. Cook's 4 Inſtit. p. 350. 1 Inſtit. f. 141. b. Mr. St. John's Argument at Strafford's Attainder, in 
Yet 


quatenug 


mines regni noſtri utuntur in regno illo; et quod eadem Brevia quoad ter- 


ſicut ex inſinuatione venerabilis patris Thome Liſmor. Epiſcopi accepi- 
cellaria Ediuardi ii noſtri in Hibernia, 


„ % 8 aw Yi... an. a a 
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Parts of Ireland 


"Rs li 'Co 
by he n the J Pale 2s lived in due Sheen and Obe- 


— © = the Kings of England, or were ſpecially endenized by their Pa- 
en e 0 the Iriſþ Countries and Colonies were od not te- 
pee into Counties, and under the Obedience of the Kings of Eg 

amounting to more than two third Parts of Ireland in Extent of Ground 

po had no Benefit of the Laws or Liberties of England, but by ſpeci 
Grants and Charters of-Indenization-from the Kings of England, which 
ſome $epts of the Iriſb and others purchaſed from our Kings, as Sir John 

avis proves at large in his Iriſb Reports, in the Caſe of Tani/try, fol. 37, 
4 and the Records there cited: To which I ſhall add theſe follow - 
3 n s not mentioned by him, fully evidencing this Truth. Clanſ. 
„ III. m. 15. Dorſ. Rex Fuftic, Biberniz ſalutem. Monſtravit nobis 
Flamorth Offerthierim, et Rothericus frater ejus quod Anteceſſores ſui et 
7 ſe licet Hibernienſes fuiſſent, ſemper tamen firmiter fuerunt ad fidem et 
vitium mſtrum et pr edeceſſorum noftrorum Regum Angliz, ad Conguęſtum | 
= cum Anglicis fa:iendum ſuper Hibernienſes, Et ideo vobis mandamus, quod 
5 ita eft, tanc non permittas ipſos Mamorth et Rodericum repelli, quin poſſint 
errut vendicare in uibus jus habent, licut quilibet Anglicus. Quia 1 2 
t Anteceſſor ts ſur fic ſe habuerunt cum Anglicis quamvis Hibernienſes, in- 
un oft licet Hibernienſes ſint, quod exceptione qua repelluntur Ibernenſes 
a vendicatione terrar um et aliit repellantur. Teſte, &c. | 

By this Record it is apparent, that all [ri/bmen but thoſe whoſe Anceſ- 
tors ſoyned with our Kings in the Conqueſt of Irelend, and were loyal 
Subjects to our Kings, had no Benefit of the King's Writs and Laws to 
claimor recover Lands in I eland, in 37 H. III. | 

Hereupon divers native /ri/hmen purchaſed ſeveral Patents from our 
Kings, granted out of ſpecial Grace to enable themſelves and their Poſte- 
rity to enjoy the Benefit of the Englifh Laws in Ireland, for which I ſhall 
cite theſe few enſuing Precedents, inſtead of many of like nature. Pat. 
17: Johan. Reg. memb. 15. together with Pat. 12. E. I. m. 11. Pro di- 
ver ſis in Hibernia, quod uti poſſint Legibus Anglia: in Hibernia, Rex omni- 
bus Ba livis & fidelibus ſuis Hiberniæ ad quos, &c. ſalutem, Volentes Gi- 
raldo fil. ohannis Hibernico, gratiam facere pecialem, concedimus pro nobis 
i Haredibus noftris, quod idem Geraldus et libari ſui quos legitime procrea- 
vit, hanc habeant libertatem, qued ipſi de cæters in Hibernia ufantur ſi gibus 
Angtaants; et firmiter inbibemus, ne quis eos contra hanc conceſſionem naſtram 
vexet in aliquo, vel perturbet. In cujus, &c. T. Rege apud Carnarvan, 
o die Maij. Conſimiles liter « habet Margeria de Leſſan, Henricus de Leſſan, 
Pe de Leſſan, Andreus de Leſſan, Benedictus filius Johannis, Ardmagh, 
Willielmus Heuke, Hibernici. In cujus, &c. Teſte ut ſupra. _ 

pat. 18. E. I. m. 24. Rex omnibus Ballivis et frdtlibus ſuis in Hiber- 
nia, ad ques, &c. ſalutem. Volentes Iſamaiæ filie Oragilig, et Matildæ 
lie Oragilig, Hibernicis, gratiam facere ſpecialem. concedimus pro nobis et 
heredibus neftris, uod eadem Iſamaia ef Matilda ad totam vitam ſuam hanc 
habeant libertatem, videlicet, quod ipſæ de cætero in Hibernia utantur it gi- 
bus 4nolnamns : Et firmiter inhibemus, ne quis eas contra hanc conceſſtnem 
neſtram vexet in aliquo w perturbet ; In cujus, & c. T. Rege apud Weſtm. 

? ii er i m Negem, 

x mw J 1 25 20. . Rex omnibus ad quos, oe Sciatis quod 
de gratia noſtra ſpiciali, conceſſimus Willielmo filia Carmok. Clerico, quod 
ipſe et omnes poſtert ſui imperpetuum Lege et Conſuetudine Anglicana utan- 
tur in terra dura vilernie, ita quod ipſ per alias leges et conſuetudines, per 
nos et miniftros naſiros quoſcunque de catero non deducantur contra voluntatem 
ſuam, ſed quod ipſi in vita ſua et morte de cætero libertate gaudeant àngli⸗ 
cans. In cujus, &c. Teſte Rege apud Aſherurg. 22 die Jan, | 

The like Patent is granted Mauricio de Bre. Hibernico, Pat. 24. E. I. 
m. 2. Theſe Records, with Clauſ. 2. E. III. m. 17. Rex dilefto et fideli 
ſuo fauna Darcy, de Nevien, Juſticiaris ſuo Hiberniæ, ſalutem, Ex parte 
quorundam hominum de Hibernia extitit ſupplicatum, Ut zer ſtatutum inde 
1aciendum conce di re velimus, quod onines L,ibernici qui voluerint legibus 
utantur Anglicans ita quod necefſe non hateant ſuper has chatias aliquas 
a nobis impetrare, Nos igitur certiorari volentes, fi fine aliens prejudicto 
præmiſſis annuere valcamus, vobis mandamus, quod yoiuntatem magnatum 
terre nlius in pꝛoximo Parliamento ibidem tinendo, ſuper hoc cum dili- 
gentia perſcrutari faciatis, et de es quod inveneritis, una cum veſtro concilio 
et adviſamento nos diſtincte et aper te cum celeritate qua poteſtis, certificetis, hoc 
treve noſtrum nobis remittentes : Which, compared with Clauſ. 5. E, III. 
part. 1. m. 25. Pro hominibus terræ Hiberniæ de Lege Ang iz utenda in 
cuſiodiis recuperandis, &c. are an unanſwerable Evidence beyond Contra- 
diction, that the Great Charter, L berties, Cuſtoms, and Laws of Eng- 
land, granted to thoſe of Ireland 9 King John, Henty III. Edw. I. and 
III. extended only to the Engliſh Subjects inhabiting Ireland, and to ſuch 
[riſh who lived in Exgliſh Counties in due Subjection to the Kings of Eng- 
land, or were by ſpecial Charters of Indenization enabled to enjoy the Be- 
nefit of them; who were but few in conſideration of the reſt of the rib 
Nobility, Gentry, and Commons, — their ancient Brehon Laws, 
and would not ſubmit to the Laws of England, nor Government of our 
Kings, againſt whom they frequently rebelled, being reputed rather Ene- 
mies than Rebels, and uſually fo ſtiled in the Statutes of Ireland, till the 
Statutes of 33 H. VIII. c. 9. as appears by the Statutes of 18 H. VI. c. 3. 
rp Rr Het 7TH IV. 7% 4&1). c. 0. 
18 E. IV. c. 2. 10 Hf. VII. c. 9, 10, 17, 19. 28 H. VIII. c. 11. and by 
Sir Jobn Davis's Iriſh Reports, in the Caſe of Tani/try, fol. 39. the Common 
Laws and Statutes of England being not univerſally received or eftabliſhed 
throughout the whole Realm of Jreland, till after the Statutes of 3 and 
4 Phil et Mar. c. 3. II Eliz. c. 9. and King EE, his Proclamation 
in the third Year of his Reign; or at leaſtwiſe till the dtatutes of 8 E. IV. 


tutes, and this of 35 


4 2, or 10 H. VII. . 22. which eſtabliſned all the Statutes made 

in Ruland congething gt belonging to the Good of the ſame, only 

n, or Engliſh Vale and Counties, not to the ihm. 

as the Statutes of 17 H. VII. c. &. 5 io, ity 13, 1, 19. 55 H. VI. 
12. 2. 5 fd. IV, C. ; 4» $4 13 H. III. 28 A. 1 5 | 


as to the 


8 Ci 15. 
made in Ierland with other Acts reſolye, which the Lord Magwin 
confeſſeth-in his Plea, and his Counſel carinot deny. Now. the  Lotd 
Magwire being none of the Englih Pale, or Iriſh-Septs, Liege Subjects 
to out Kings, but of the Iriſbry, and profeſs d Enemies to our Kings, as the 
Iriſh Annals and Statutes inform us; the Statute of Magna Chatta, and 
the Laws, Liberties, and Cuſtoms of England, granted to the Fa li and 
loyal [riſh Subjects in Ireland; and fo this Trial by Peers could not ex- 
tend to his Anceſtors till after the Statutes of 8 FE. IV. or 10 H. VII. 
and of 35 H. VIII. c. 1. yea, after the Statutes of 3 and 4 Pb. and Ma. 
c. 3. and 11 Elia. c. 9. for reducing the Jriſbry into Counties; and un- 
der the Laws and Statutes of England, to which they were not formerly 


£ 


ſubject. And from theſe Patents of King John and F ery the Third fores' 


cited, and the Statutes of 8 E. IV. and 10 H. VII. till 35 H. VIII. cap. 1. 
no one Ptecedent of any one [rifþ Peer's 0 by his p f 
any Caſe whatſoever, can be produced; there 
ſuch T rial known-or in uſe ih Ireland, before s H. VIII. nor any Pre- 
cedent of it ſince; till one of late; and una Htttinde non actt Fer. 

If then the Peers of Ireland, before the making of this Act of 35 H. VIII. 


were never actually tried by their Peers, for any Treaſon done in Ireland. 


for aught can be proved, and there be no expreſs Act for any Trial by 
Peers there, for any Treaſon, but only the Act of 2 Eliz. &. 11 and 6. 
and that only for ſpecial Treaſons within thoſe Laws, which are none of 
thoſe for which the Priſoner ſtands here indicted; I may ſafely conclude, 


That this Law of 35 H. VIII. never intended to preſery ; y 
. ; . preſerve to [ri Peers 
a Trial by theit Peers in Ireland, which kind of Trial was ik ca 


. k 


tried by an ordinary Jury at this Bar, not by his Ii Peers; becauſe, if” 
he were in Treland, (for aught appears yet to me) he ſhould hot be tried 
by his Peers there: And in both theſe Points, the Book in Dyer (the only 
Authority which ſeems to be the ſtrongeſt againſt) is for me, the Words 
whereof are theſe in Engliſh + The grand Chancellor of Ireland moved this 
24 to the Queen's Counſel, If an Earl or Lord of Ireland, who commits 
regs in Ireland, by Rebellion, ſhall be arraign'd and put to his Trial 
in _ for this Offence, by the Statutes of 26 H. VIII. . 1 Js 
2 H. VIII. c. 4. 35 H. VIII. 2 or 3 E. VI. And it was held by 
rey, Dyer, and Gerrard, Attorney General, That he could not: Mark 
now their Reaſons, for he cannot have his Trial bere by his Peers (which 
is a full Reſolution in point of my third Queſtion, agreeing with what 


had, uſed, or practiſed in that Realm; and therefore the Priſoner ſhall q 


1 have endeavour'd with Arguments to prove, and is an unqueſtion- 
able Truth, which I ſubmit to), Then it follows, Ver can he be tried: 


here by any Jury of Twelve; mark the Reaſon, not betauſe he is a Peer 
of Ireland, and therefore ought to be tried by his Peers; and not by 
a Jury, for that had been full againſt me; and it is now the bnly.Knor 
in Queſtion, but becauſe he is not a Subject of England, but of dreland, 
and therefore he ſhall be tried there; which Reaſon (extending as well 
to an {riſh Commoner as Peer) hath been ſince adjudged direct falſe, 
abſurd, and againſt the Law, both in Crourſ's Caſe, and in Sir Fohn Per- 
rot's Caſe, and ſince in Mac-Mahon's Caſe. And Sir Edward Cook ing 
forms us in his Inſtitutes on Lit. f. 261. that JYrey himſelf, in Orogr#'s 
Caſe (whete this Opinion of his was grey 6 did openly diſclaim; that 
ever he delivered any ſuch Opinion as this, but ever heſd the contrary 
to it z and ſoit is a Miſreport in this particulat : After which, the Boo 
concludes thus: And it is ſaid, that the Uſage (to wit, in Ireland) to ats. 
taint a Peer, is by Parliament, ano not by weers, which comes full in ter- 
minis to what I have laſt inſiſted on, and, Iam certain, cannot be diſ proyed. 
W herefote this 3 in Dyer, as to all that is Truth and Law in it, 
is wholly for me, in the Reaſon of the Law, and againſt me only in what 
hath been ſince adjudged to be no Law. I hal? cloſe up all with a 
ſtronger Caſe and Authority than this in Queſtion, which will over-rule 
this Caſey and that was in Trinity * Term, An. 33 H. VIII. in the King's- 
Bench: Edward Lord Gray, immediately before having been Lord e- 
puty of Ireland, was indicted, arraign'd, and attainted of High-Treaſon, 
by an ordinary Jury in the King's-Bench, in England, for letting en. 
Rebels out of the Caſtle of Dublin, and diſcharging 1rih Hoſtages and 
Pledges, that had been given ſor the ſecuring the Peace of Ireland; and 
not for puniſhing one who ſaid, the King was an Heretick, whilſt he was 
Lord Deputy in Ireland For theſe Treaſons (all acted and committed 
in Ireland] though an Engliſh Peer, he was tried by an ordinary Jury in 
England, by the Statute of 26 H. VIII. g. 13. ratify'd in Ireland by 
28 H. VIII. c. 7. fore-cited; which ſecluded him from his Trial b 
Peers, being not am theſe Acts: Therefore a fortiori ſhall theſe Sta- 
VIII. c. 2. and 5 E. VI. cap. 1. made fince 
his Judgment, exclude this Jriſh Lord, being no Engliſh Peer, from any 
1 rial by his Peers. | are 
Finally, the Prologue of this Statute, coupled with the Body thereof, 
puts a Period to this Queſtion, beyond all Doubt or Diſpute. Foraſmuch 
as ſome Poubts ano Queſtions ave been moved, that certain Kinds of | 
Treaſons, & e. committed out of the King's Majeſty's Realm of England, cannot, 
nor may, by the common Laws of this Realm, be enquired of, heard, and de- 
termin d within this his ſaid Realm ef England; for a plain Ktmevy, wreer, 
and Declaration, there in to be had and made. vr it enacted, & c. That all man- 
ner of Treaſons, &c. committed by any Perſon or Perſons out of this Realm e 
England, hall be, from henceforth enquired of, heard, and determined by the 
King's Juſtices 45 his Bench, &c. by good and lawful Men of the ſame Shire, 
where the ſaid Bench fhall fit and be kept; in like Manner and Form, cd all 
Intents and Purpoles, as if ſuch Treaſons had been done within the ſame Shire, 
where they ſhall be ſo enquired of, heard, und determined. The ſole Scope, End, 


® Mr. St. John's Argument at Strafford's Attainder, in Ru/hworth, Vol. VIII. p. 689 & 69. 


and 


eers in Jreland, in 
fore certainly there was no 
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40 Purpoſe thew-of the King and Parliament-in this. Act, being to take 
I" 417 and 8 farme ly moved in Poine of Law, touch - 
rices of his Benck, and Commiſſioners in Eg land, by a Jury, and to make 


: e Remedy and Declaration therein for the future, in Man- 
þ | 


ner aforeſaid, I humbl ebend, there can be no Doubt nor Queſtion 
N moved, whether e Pr der ought to be tried by his F Fre- 


aid or England, for this his moſt hortid Treafon committed out of the 


calm of England ; ſinee this Statute ſo clearly declares and reſolves the 


2 g . . 1 4 5 4 4 : 
A b; P r E ; N D Ti 4 X. Js 2 


| 


q 
ö 


contraty, in moſt plain and poſitive Words. The rather, becauſe the 


King's Patent, creating him Baton of Tnflellin, under the Great Seal of 


Ireland, maketh him only a Peer in /reland, and gives him only a_ Place 
and bnice among the Peers and Nobles of Ireland, in the Parliaments 
of Ireland, not in England, as he ſets forth in his own Plea Ca), in preciſe 
Terms; as the Patent made by King Edward the Fourth, to Robert Bold, 
created him Baron of Rathtauth in Ireland, and conſtituted him, Unum 
Dominum & Baranem omnium & ſingulorum Parliamentorum & magnorum 
Conciliorum noſtrorum in terra noſtra Eibernie tenendorum : Habendum, te- 
nendum una cum ftilo; titus, nomine, honare, loco et ſeſſtone inde ſibi et bæredi- 


bus ſuis maſculis imperpetuum. And as King Henry VIII. ( made Thomas 


Viſcount Rochford, by the ſelf-ſame Patent, both Earl of illſbire infra 
rennum nottrum Anglie, and Earl of Ormond, in terra et dominio noſtro 


Fibernie only, wich ſeveral Clauſes of Inveſtitures; ſeveral Halendums, and 


ſeveral Creation-monies for each Title and Kingdom: And as the Patents 
of all other Iriſb Earls, Viſcounts, Lords, and Barons in Ireland, create 


and make them Peers only in Ireland, not in England, as learned Mr. Sei- 


den informs us (c), and their very Patents reſolve in terminis; and therefore 
quite exclude the Priſoner, and all other Peers of [reland, from any Trial 
by their Peers in England, either by the Proviſo or Body of this Statute, 
or their Patents, which are point-blank againſt it. | | 
And now, I hope, I have fully made good the Point in Queſtion, with 
all the ſeveral Branches of it, That this Act extends to Treaſon commit- 
ted in Jreland; yea, to 1r;fþ Peers, as well as to [riſþ Commoners; and 
that there can be no Trial at all upon it here of an rib Peer by Iriſb Peers, 
nor in any Place elſe within England, and that only (as the Priſoner's 
Caſe is) by a Midaleſex Jury. And ſo I have finiſhed my aſſertive Part, 
The firſt and grand Objection is that which I meet with in the Begin- 
ning of this Priſoner's Plea, the Statute of Magna Charta, c. 29. That 


no Freeman ſhall be taken or impziſoned, or difleiſed of his Freehold, 4c. | 


nor will we paſs upon, or condemn him, Deny the lawful” Judgment of 
his Peers, or by the Law of the Land; which Law and Statute is, among 
others, eſtabliſhed for a Law in the Kingdom of Ireland, there to be put 
in ure at all Times when Need is, by the Statute made in the Parlia- 
ment held at Droghedah in Ireland, in the tenth Year of King Hen. VII. 
c. 22. and by vertue of theſe two Laws he ought to be tried by his Peers 
in, or of Ireland, in this Suit againſt him by and for the King. 

To which I ſhall give theſe Etixfadtor Anſwers : 

1. That the Stature of Magna Charta, in its original Creation and Con- 


firmation, was made and granted to the Archbi/hops, Biſhops, Abbots, Priors, 


Earls, Barons, Towns, and to all the Freemen of this our Realm of England, 
and to them only, to be kept in aur Kingdom of England for ever, whence it 
is entituled, The Great Charter of the Liberties of England, as the Prologue 
of it reſolves. The firſt Chapter thereof is peculiar to the Church of 
England, viz. That the Church of England hall be free, and enjoy all her 
Rights and Liberties inviolable, Me have alſo granted to our Freemen of our 
Realm of England theſe Liberties under-written, to have and to hold to them 
and their Heirs, MA us and our Heirs for &ver. So cap. 12. The City of Lon- 
don ſhall have all her eld Liberties and Cuſtoms, and all other Cities, Boroughs, 
Towns, and the Barons of the Cingue- ports, and all other, Ports, ſpall have all 


their Liberties and their Cuſtoms. Cap. 35. One Meaſure of Wine, &c. ſhall | 
e throughout our Realm. Cap. 32. Al Merchants (if they were not openly 


rohibited before) ſhall have ſafe and ſure Conduct to depart out of England, to 
- into Euelagd. and to fa in England, as well by red as 5 Hater, 
&c. In Cap. 23. A, Weers ſhall be utterly put down between I hames and 
Medway, and throughout all England: And the Concluſion, cap. 37. 
concerns the Realm of England and Engliſhmen only. Neither doth the 
Charter of King John, nor that of the 11 of H. HI. nor 18 H. III. . 17. 
nu. 21. nor of 30 H. III. nor yet of 13 E. I. cited in Co:#'s 4 Inſfit. 
p. 349, and 350. and in his W on Littleton, f. 141. eſtabliſh Magna 
Charta at leait in relation to all the native [r;þ, but Eng//h alone, it be- 
ing made particularly for the Realm of England, and Engliſhmen; and 
therefore the Priſoner pleads, it was fettled there only as a Law to be re- 
ceived and put in uſe (in refpect of the Iriſb then living only in the Eng- 
Jiſb Pale, and the King's loyal Subjects, not of any [ri/h Enemies in Hoſ- 
tility) by the Statute of 10 H. VII. cap. 22. but not before: And fo is 
Sir Edward Coat's Opinion, in expreſs Terms, in his 4 Inſtitut. pag. 351. 
By which it is moſt clear, that from King Henry the Second's Days, 
(who firſt ſubdued Ireland, An. 1171.) there were no Trials in Treland of 
any Engliſh or trifþ Peers, Subjects to our Kings, for Treaſon by their 
Iriſh Peers, by vertue of Magna Charta, *till after the Statute of 10 H. VII. 
which was made but forty-fix Years before the Statute of 35 H. VIII. 


between which, and this later Law, we read not of one Trial of any [ri 


Peer for Treaſon there by his Peers, nor yet ſince, that I can find, (but 
only one of late by 2 El. c. 1, 6.) till this very Day; by which it is moſt 
apparent, that this 'Trial by Peers in Ireland, (a Privilege now inſiſted 
on) was never actually claimed or enjoyed by any Peer of Ireland, eſpe- 
Gally by thoſe in antient Enmity and Rebellion againſt our Kings, ſtiled 
Enemies in the Ti Statutes, and Engliſp Records, before the Statute of 
H. VIII. and fo it can be no Prejudice, nor Injuſtice at all, nor 
Breach of Magna Charta, to out the Priſoner of it. 
2. It may be queſtioned upon very good Reaſons, Whether the Statute 
of 10 H. VII. cap. 22. doth confirm this Statute of Magna Charta in Ire- 
land, or not? At leaſt as to [ri/h Peers, eſpecially thoſe of the old ri 
Blood, (to whom it relates not, as [ have proved in the Point of Trial by 
Peers) and that upon theſe Grounds, 


% Rot. Pat. 8 F. IV. in Cancel. Hibernie ; Mr. Selden's Titles of Honour, Book 2. 
% Pat. 21 H. VIII. pars 2. 8 Decemb. 
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| in Zngland, {ball be confirmed,. received, and. cxeguted in Jreland in a 
Points; but, that al! Statuces late made within the Raum of England, con. 
corning ar belonging tothe Commonnical f, Piers) of the fame, ſhall hens 
be deemed good and effefiyal.in Law, ond received and executed-in this 4 
Ireland: New. Magna Charta being no Law then late. made within hig 
Reaim, but made at. leaſt two hundred ſeventy-one Mears before it, 

can hardly (without much ſtraining of the Words beyond their proper 

| Meaning) be brought within the Compaſs of this Act; though Sir £2. 

ward Cook, in his fourth Inſtitute, .pag. 381. informs us, That. .. 

10 Fac. it was reſolved by the two:Chief- Juſtices and Chief-Baron, that 
this Word late, in this Act, hath. the Senſe of 6efere, and ſhall not be 
taken in its proper Senſe or Meaning: So that the Act, by this Con- 
ſtruction, agal ſt the Senſe of the Words, extends to Magna Cbarta, and 
to all the Acts of Parliament made in England, not only late, but even lone 
before, yea, many hundred Years before this Act; which, ſor my part. 
| (under the Favour of thoſe reverend Judges, who thus interpret it) hold 
ſtill diſputable, yea, erroneous, and no Law at all, eſpecially tor theſe 
| two Reaſons : 0260 EMO Mo vas fan 

. Becauſe if any Law introduced. and confirmed Adagns Charta, and 

| the other Laws of England in Ireland, it is the Statute of & E. IV. cap. 1. 

| which confirms the Statute made in England, in the Parliament of 6 K. 11, 
c. 6. concerning Rapes, of which there was ſome doubt made, whether 
it extended to Ireland? and then concludes thus: In avoiding all inconue- 
nience that might happen, becauſe of ihe Ambiguity of the ſaid Stutute, Be it en- 

| ated, confirmed, and ratified by Authority 74 the ' ſaid Purliament, That the 

| ſaid Statute be: adjudged and approved in Force and Strength, and may le 
of Force in this Low rom the Stxth Day F March 1% peſt; and that 
from. henceforth, the ſaid Ad, and all oth:r Statutes «ad aus, made ly 

Authority of Parliament within the Realm of England, be ratified, confirm- 

ed, and adjudged by Authority of this Parliament, in their Farte and 

Strength, from the ſaid Sixth Day of March. So that this Law, if any 

at all, confirmed Mazna Charta, and all the Statutes made by Autho- 

rity of Parliament in England, to be in Force and Uſe in Ireland, 

(yet only as to the Englii/hand Iriſh Subjects under the King's Obedience, 

and none elſe, as I have proved), and this Statute of 10 Hen. VII. 

which confirms only the Statutes lately made, muſt and doth, in Truth 

and Reaſon, relate only to. the Laws made in England ſince that Sta- 
tute of 8 E. IV. c. 1. not formerly there confirmed by that Act: $6 

that the Priſoner's Plea, That Magna Charia was confirmed by 10 H. VII. 

is but a mere Miſtake, and a void Plea; neither are the Judges here 

bound to take Notice of this 1rih Act of 8 E. IV. c. 1. Got plead- 
ed by the Priſoner, being no Law of this Kingdom, and not binding 
here. 5 

2. Becauſe the forementioned Charters of 6 Jh. 12. and 30 H. III. &. 
confirming the Uſe of the Laws of the Realm of England in Jre- 
land, did not extend to ſettle Magna Charta there, (at leaſt-wiſe not 


* - 


| as to the Benefit of the natural. Jip, but to the Eugliſb and the 


Iriſb within the Engl; Pale alone) as is agreed by Sir Edward Coot, 
and in a manner reſolved by this Act of 10 H. VII. as the Words 


thereof, From henceforth' be deemed goed and effeftual in the Law, aid 


over that be uſed, accepted, and executed within the Land of Ireland, in all 
Points, at all Times requiſite, import. And if thoſe Charters extended 
not to Magna Charta, which are fuller than this Act, I doubt this 
Law will hardly do it. 

3. Admit the Law of 10 H. VII. extends to Magna Charta in ſome 


Particulars thereof formerly uſed in Jreland, yet it reacheth not to the 


trying of Jriſb Peers by their Peers now in queſtion, ſor theſe enſuing 
Reaſons : 

1. Becauſe Trial of Jrifþ Peers by their Peers in Ireland, was never 
ufed or heard of, nor is there any one 6 to be found before or ſince 
Magna Charta, till 10 H. VII. which there ſettled that great Charter for 
a Law, nor from 10 H. VII. till 35 H. VIII. nor ſince that, but of late, 
in one Caſe only, about twenty Years ſince, till this Inſtant. Now 
what Littleton notes of the Statute of Merton, Sect. 108. That no 
Action can be brought upon that Statute for a Diſparagement, for that 
e ſince the making of it, it was never ſeen or heard, that any ſuch Ac- 
tion was brought upon it againſt the Guardian; and if any ſuch Ac- 
„tion might have been brought upon this Matter, it will be intended, 


that ſome Time it would have been put in ure :” The }ike ſhall J ſay 
concerning Aagna Charta, and the Trial of Ii Peers by their Peers in 


Ireland, I hat if the Trying of Iii Peers by their Pcers had been the 
Common Law of Ireland; or if Magna Charta, and 10 H. VII. had eſta- 
bliſhed it there for a Law, it would ſome Time or other have been there 
put in ure, and ſome Peers there would have claimed and enjoyed this 
their Privilege in point of Trial: But fince it was never yet in Uſe 
there, for aught I find, nor any one can prove before 35 H. VIII. I cannot 
deem it the common Law, nor Privilege of the Peers of Jreland, but the 
peculiar Privilege of our Engliſh Peers, both by the common Statute- 
Law, and Great Charter of England, and no Trial of Right incident 
to [riſþ Peers, as it is to Engliſh; therefore this kind of Trial neither is 
confirmed to, nor intended to be conferred on Ii Peers by Magna 
Charta, which is but a Confirmation only of our (4) common Laws of 
England, and no Introduction of any new Law here; and ſo ſhould in- 
troduce no new Law there, but confirm the common Laws and Cuſtoms 
there formerly uſed, and ſo the Trial by Peers is not there ſettled in re- 
ſpect of the bil Peers, by the Statute of 10 H. VII. Now that which 
My. confirms me in this Opinion, is the two ſpecial Acts of Parlia- 
ment, made in Ireland in 2 Eliz. c. 1. and G. already cited, which create a 
ſpecial Form of Trial of 1 Peers, not by their Peers there of Iriſh Blood, 
but by their Peers of that Realm, of the Engliſb Blood alone, only in the 
new Treaſons and Premunires ſpecified in, and created by thoſe two 


c. 6. p. 840, 841. 
(c} Titles of Honour, Book 2. c. 6, 7. 


Acts, but in no other Treaſons; which Clauſes had been merely nu- 
gatory and ſuperfluous, had the Trial of Ii Peers in [reland, by 1ri 
Peers, been the Birth-right, and known Privilege of [i Peers, either by 


d, Co. 2 Inftit. Prom. 
the 
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eee uſed, or by the Cuſtom of Ireland, or by I aga 
wy wth this AQ of 10 H. VII. For. it. ae mer 
de Intent of this Act, nor of Magna Ghartd, to _gtant any new 
i Peers, which they fever formerly 
. I neither the" one nor other will ſufficient] 48 * the Pri- 
ſonter's Plea, nor _—_ hit any Triak here or there by his Peers of 
ireland Cat feaſt of irif Blood) for fa horrid a Treaſon as this; which I 
e « ſatisfactory Anſwer to this Objection, ſince Cuſtom is the beſt 
Expoſitor of all antient Laws, as Sit Edward Cook declares in his Com- 
mentary on Littleton, Sect. 108. f. 81. b. 3 A - 3 | 
** Admit the Objection true, That Mags Charta extends to Ireland, 
by vertue of this Act of 10 H. VII. ſo far as to give lib Peers, in Tre- 
land, (though not of the Exgliſ Pale) a Trial by their Peers, which they 
had not before its Confirmation there; yet then I anſwer, That this Sta- 
rate of 35 H. VIII. e. 2. upon which the Priſoner is arraigned, by mak- 
ing all bee done and perpetrated in Ireland triable in England, when 
there is juſt Occaſion, (as now there is, in this Time of a univerſal, hor- 
rid Rebellion, and in ſundry other fore- mentioned e repeals this 
Clauſe of Magna Charta, and deprives the Priſoner of the Benet:t of his 
Peerage, if at all conferred: on him by it, and the Act of 10 H. VII. 
Since it is moſt certain, that Statutes made in the Parliaments of England, 
(bein the ſupreme Kingdom and Court, to which Ireland, and its Courts, 
ars ſubordinate, and whoſe erroneous Judgments in their High Courts 
and Parliaments there, were only reverſible here in England, in the King's- 
Bench and Parliament of England, as is evident by 8 6 7 H. III. par. 2. 
m. 10, and Clauſ. 29 E. III. m. 12. 8 H. VI. rot. Parl. n. 69. Coot's 
4 Inflit. p. 356. Mr. St. John's Argument at Law, at Strafford's Ait. Ruſh- 
worth, vor VIII. p. 696, 698. Keilway, f. 202. b. Br. Error, 127. Fitz, | 
Nat. Bre. f. 24. Co. 7 Rep. f. 18. a, Calvin's Cafe) do oblige thoſe of [re- 
land,” not only before, but ever ſince 10 H. VII. when Ireland is either 
rticularly named, or generally included, as is agreed by Ra/lal's Abs idg- 
ment, Title Treland, 11 E. III. c. 2. and 10 E. III. ch. 8. 4 E. IV. ch. 1. 

H. VII. ch. 8. 14 H. IV. Raftal Parceners 2. 27 E. III. of the Staple, 
ch. 1. 18. 14 Eliz. ch, 5. 1 H. VII. af 3. 3 H. VII. fol. 10. 2 R. III. 
f. 12. and Cook's 7 Rep. Calvins Caſe, f. 17, 22, 23. 4 Hit. p. 35. it 
being fo reſolved, as to this 2 by all the Judges of England, in 
Orourt's, and Sir Jobn Perrot's Caſes, cited in Calvin's Cafe, and ad- 
judged in Mac- Mahon's Caſe,” tried at this Bar the laſt Term, that this 
Act of 35 H. VIII. c. 2, binds thoſe of Ireland, for T reaſons there com- 
mitted, and makes them ſubject to a Trial here, whether Peers or Com- 
moners, as 1 have already proved. ER | 

5. It is unqueſtionable, That every Commoner of Ireland hath as large, 
as full an Intereſt in Magna Charta, the Laws and Privileges of England 
and Ireland, and as much Right to be tried in Treland, for Treaſon there 
committed, by an Iriſh Jury, as any Peer in Ireland hath in or by them 
to be ttied there by his Peers, theſe Laws being no Reſpecters of Perſons, 
and every Man's Birth-right alike, of Commons as much as of Peers, 
as the Laws and Great Charter of England are; Magna Charta being as 
largely made, and as amply granted to the meaneſt Freeman, as to the 
greateſt Peers of England and Ireland, as the Prologue and q, 14, 15, 19, 
21, 22, 26, 27, 29 Chapters thereof reſolve. 

Since then this Act of 35 H. VIII. chap. 2. doth, without all Contro- 
verſy, (as hath been reſolved in the fore- cited Caſe) deprive the Com- 
moners of Ireland of a Trial in Feland by Iriſ Commoners, and ſubjects 
them to a Trial by an Engliſh Jury here, for Treaſons there committed; 
for which, by the Common Law, the Cuſtoms of Jreland, and Mogna 
Charta, before the Statute of 26 H. VIII. and this Act of 35 H. VIII. 
they could be no where tried, but only in Ireland, not in England, as is 
collected from the Caſe of Sir Elias Aſpburnbam, Tr. 18 E. III. coram 
Rege, Rot. 14. cited by Sir Edward Cook, in his 4 In/iit. p. 356. (the 
principal Caſe that can be objected againſt me, which makes nothing to 
the Purpoſe, beiug long before thele Statutes were made): Therefore, 
by the ſelf-ſame Reaſon, it ſhall take away the Trial of 7rifþ Peers in 
Ireland and England by Iriſh or Engliſh Peers, for Treaſons perpetrated by 
them in Ireland, and {abject them to a Trial by an ordinary Engliſb Jury 
at this Bar, or. before Commiſſioners in any amo Gen England, as I have 
already proved; which Jury here are, in Truth, Peers to all [ri Peers, 
being here no Peers at all, but only Commoners. 

If it be obiected, That this Law of 35 H. VIII. chap. 2. cannot abro- 
gate Magna Charta, all Acts and Judgments againſt Magna Charta being 
declared void, by 25 E. I. ch. 1, 2, 4. 28 E. I. c. f. and 42 E. III. ch. 1. 
therefore it ſhall not take away the Trial by Pecrage from /rifh Peers: 

I anſwer, 1. That you may, by like Reaſon, object, that it cannot 
take away a T rial in Ireland, by an Iriſh Jury, from 1riſh Commoners, 
ſeeing it cannot repeal Magna Charta, and the Common Law. But this | 
Objection is yielded, and adjudged idle, in caſe of an Iriſb Commoner ; 
therefore it is, and mult be jo in caſe of an Iriſh Peer. 

2. The objected Statutes do make void and null all Acts and Statutes | 
made againſt Magna Charta, before the Parliaments wherein they were 
made; but they extend not at all to future real Parliaments and their Acts, 
ſubſequent ments having always had Power to controul, alter, and 
abrogate precedent Acts; yea, the very Common Law, and Great Charter 
itſelt, when inconvenient or defective, as all our Books accord: There- 
fore Sir Edward Ccch, in his 4 Inſtitute, p. 42. reſolves, and proves at 
large, by 11 R. II. c. 3. 5 rot. Parl. n. 22, 48, 49, 1 H. IV. c. 3. 
ein i H. c, 16. i KI.. 4, 70, 16 21 K. II. 
n. 20, 21, 36, 37, 85, 86, 89, 90. that Acts, (yea, and Oaths) againſt 
* the lawful Power of ſubſequent Parliaments, that they ſhall not repeal 
* ſuch and ſuch Laws (tho? miſchievous or unjuſt) bind not at all, and 
are merely idle:“ For ecdem modo quo guid conſtituitur difſelvitur ; thoſe 
who have Power to make any Laws, having as great, as full a Power to 
controul, alter, or repeal them, when they fee Cauſe and Neceſſity for 
it; as you may read in Raftal's and Poulton's Abridgements of Statutes, and 
the Statutes at large, repealing former Acts; and how often Magna 
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by the Common Law, or 


| 


* 50 (583) 
Charta hath been altered, {upplied, or. (b) repealed, in ſome Particulars, 
in and by our Parliaments, ſince its making, y iubſequerit Acts, both by 


refcribing, creating new Impriſonments, Forfeitures, corporal Punith-. 
8 F 851 E bieh Theafras, capital Offences, Cuſtoms, and Im- 
poſts, not then known, or different Ways, or Places of Trial, not 
then in Uſe, in Caſes of foreign Treaſons, and the like, by a Jury in 
England, not then uſual, but ſince confirmed by the Statutes of 26 H. VIII. 
c. 13. 28 H. VIII. c. 25. 33 H. VIII. c. 27. 35 H. VIII. c. 2. 5 and 
6 E. VI. c. 11. contrary to, or (e) different from Magna Charta, and 
the Common Law, 2 E. VI. c. 24. is ſo well known to all Lawyere, 
that I will not ſpend Breath to prove it. N 
3. Lanſwet, That this Act of 35 H. VIII. doth both alter, and, in ſome 
ſort, repeal rs we Charta, and the Common Law, as to the Point and 
Place of trying foreign Treafons in England itſelf, as to Engliſh Peers and 
Commonets, to whom alone the Great Charter was firſt granted, they , 
being not triable in ee by Jury or Peers, for any foreign T reafons, 


both alter and repeal the Common Law and Great Charter, as to {ri Sub- 


jeQs, for whom the Great Chatter was never originally made, nor vet 


directly confirmed to them by 10 H. VII. but only implicitly and doubt- 
fully at moſt, as I have proved. 3 1 | 1 

4. I anſwer, that this Act of 35 H. VIII. doth no ways abrogate of 
alter Magna Charta, in Truth or Keality, but rather ratify and confirm 
it, in the Form and Manner of this Trial, though not in the Place : For 
Maguire being only a Peer in Ireland, but not in England, every Freeman 
of England, that ſhall be impannelled to try him, is, in Truth and Law, 
his Peer here. And this Act, enacting that he ſhall be tried, not by 
Martial Law, or the Judges themſelves, but by good arid lawful men of 
the Shire where the King's-Bench ſhall ſit, who ate his Equals and 
Peers in England, and ſaving the Trial by Peers to evety Peer of this 
Realm, after his Indictment found by Jury, This Way and Form of 
Trial, by Jury in England, being then and now the Law of the Land, 
is no Contradiction or Repeal at all, but a direct Purſuit and Con- 
firmation thereof, according to its Letter and Meaning. And fo much 
in Anſwer to this grand Objection, wherein I have been over-tedious, but 
ſhall recompence it with Brevity in the Remainder, EA 

The Second Objection (a mere Branch of the former) is this: _ _. 

That if /riſh Peers ſhould be triable by an ordinary Jury within this 
Law, for Treaſons done in Jreland, this might prejudice the whole Nobi- 
lity of Ireland, who, by colour of this Act, might be ſent for out of /re- 
land, and tried here E Miſpriſions, and Concealments of Trea- 
ſons there committed, and ſo quite deprived of their Birth-right of Trial 
by their Peers, which would be of dangerous Conſequence. 

T anſwer, 1. That I have manifeſted, that this Trial by Peers was 
never deemed, claimed, nor enjoyed in Treland, as a Privilege, by Triſh 
Peers, nor ever uſed or practiſed in that Land before this Act, and but 
once claimed fince, and that in Ireland; therefore it cannot be intended, 
that this Statute, or the Makers of it, ever imagined to fave this Manner 
of Trial by Peers only to [rb Peers, which they never enjoyed, nor fo 
much as once claimed or poſſeſſed before the making of it. Neither can 
it be any Injury or Injuſtice to deprive them of that now, they never 
heretofore claimed, uſed, or enjoyed, as their Privilege, or Birth-right, 
being not indubitably ſettled on them by any Law that i have ſeen ; - but 
only in ſome ſpecial Caſes of Treaſon, ſince 35 H. VIII. whereof this is 
none, by the late Acts of 2 Eliz. c. 1 and G. when as this Privilege is taken 
from them, not by a bare-ſtrained Expolition or Implication, but by 
this expreſs Act of Parliament made long ſince for the common Good and 
Safety of England and Ireland, not yet repcal:d, 

2. This Objection, with as great or greater Strength and Coldur; 
might be made for all the Commons of Irelind, (far more numerous and 
conſiderable than their Peers) they being deprived by it of Trials by Ji 
Juries in their native Country, than for 1riſh Peers alone; which Trial 
here againſt /r/ Commons, was never of late excepted againſt, this Law - 
having been ſo often adjudged to reach to them: Iherefore there is no 
Colour to exempt Iriſh Peers out of it. | . 

3. This pretended Prejudice to Ii Peers, in point of Trial by their 
Peers, is ſolely in Caſes of High.Treaſon, or Miſpriſion and Conceal- 
ments of it, and no other, the Statute extending to no Crimes, but theſe 
alone: Therefore the Miſchief is not great in general; and no Ji Peers, 
I preſume, but ſuch who have traitorous or diſfoyal Hearts, will deem it a 
Diſparagement, or Injuſtice to them, to be ſceluded of a Trial by their 
Peers, only in theſe Caſes of High- Treaſon: And if others, who are pro- 
felled Rebels and Traitors, murmur at it, (as none elſe will) we nerd not 
much regard it, nor prefer their pretended Privilege, before our own 
Kings, 3 Religions, yea, ſreland's Safety and Welfare, in 
bringing them to a ſpeedy I'rial and condign Puniſhment for their T're- 
ſons here in England, by vertue of this Law. | 

4. Even by the very Common Law, before this Act, Treaſons com- 
mitted in {relanud by Peers or Commons, were triable before the Marſhal 
of England, in England itſelf, as is evident by the Parliament Roll of 
2 H. VI. p. 9. (4) where Jobn Lord Talbot, being the King's Lieutenant 
in Ireland, accuſed James Boitiler, Earl of Ormond, of certain Freaſons 
(there particularly recited) by him committed in , before Fohn Duke 
of Bed/ord, Conſtable of England, in his Marſhal's Court; which Accuſa- 
tions the King, by the Advice of his Parliament, did diſcharce and 
aboliſh, to appeaſe the Differences between them: Upon which elſe he 
might have been proceeded againſt, though an 7rifh Peer, without any 
Trial by his Peers (fee Cao“ 4 Hiſtit. p. 123, 124.). Therefore a 


fertiori this ſpecial Act of Parliament may ſubject rib Peers to a Trial 


„ (/ Co. 2 Inflit. Proem. ; | 
1d) See an exact Abridgement, p. 567, £68. Cork s 4 Inflit. 123, 124, 
Ver. VIII. | 


{b) See Horn's Mirror of Juſtices, p. 314, 215. 


by a ſubſtantial Engliſb Jury in England, for 32 done in [reland, 
2 triable for them here before its making even in the Marſhal's 
Ourts. 


5. This Statute doth not ſimply take away the Trial of all Treaſons com- 


mitted in {reland, from thence, only it makes them ail triable here, when 


fc) See an exact Abridgement of the Records, p. 372, 379, 380. 


Aaa the 


reat Charter. Therefore, a fortiori, it muſt . 
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5 Trial of them pete, is now they de ig A ed aun ral Rebellion Perlons whole ingecent Blood hath been med in Fran by Bim and his 

= there, When the Rebels are fo predoiy! % and the Times ſuch, that no confederats Rebels, crying out for, Vengeance and Juſtice” ag int "kim 

1 ſafes fair, or indiffetept Tear this” Traitor, gan be there had or en. Without Delay 3 5 may thereupan be juſtiy tried b 20 orvinary' Fur; f 

%%% will inform every Man, | Commons, as well as in caſe of an Apyeal of Murgt brought By ch | 
Mat the Pg 40d BY as Ad reread Tronbls to ſend , /// eG bY ot 
. Witnelles out'of Jraland, t6'rry them here, bat upon'a moſt | , Peers.of Parliament, even of.this Realm, not teren devi 
3 Fee revent Either # Failure or Delay /| 4nd Birth-right, but only. in right of their Baronfes, which they hold ; 
of Juſtice, in Cale of, hoirid "Treafons" and" Rebelliens: And no iriſh guter Droit, as; Archbiſho) „ Biſhops. Abbots. Priors, and the" lite 

| Peer, who Faid any Loyalty in his Heart, or Reaſon in his Head, will | ſhall not be tried by their Pk for 1 or Felonies at" the King 

deem ins Pilhopur of Pijablcetothe whole 478 Pecrarge in ganerab,or | Suit, but only by an grlinary Jury j1as Adchbiſbop Sera of 16/4, Gras. 

| the, traitgrous. 17555 ſe hithe 0 be tried, in particular, to be outed: of | mer Archbiſhop of Canterbury, (b) Adam. de Orlen, or Tartan, Biſhop of 

a Trial by L:4h Peers, I luch Cafes'of Necelity, and Expediency only 3: Hergferds Mark Bilhop of Carkiley Er, Bilbop of Recheer, and oche 

I lafer for this/Realm, and Ireland too, that theſe natiye were tried, 3 Ed. III. f. 6. Kelway's Reports, f. 18 4. Stamford's Plets ; 
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all Apes, {as this Püfcher s N | 
any, is () G randfather being the firſt Man 


Rebellion) ſhould be ſubje& to Trials for the ſame, by ordinary Engli/h 
Juries here,” and outed ae Peerage, than that ſuch Arch - Traitors 

4 Nebels, as the” Prifoher and Ri Colifederates are, guilty of the 
EFufion of many Thouſands of Prot m and Engliſhnien's Bloods) ſhould 
eſcape uncondemned, or be executed by Martial Law. And our Law, in 


. a general Inconvenience to both Realms, and all loyal Subjects in 


it being better and Ia 
ES, , , 6 KA: 213.8 131 n 1 I B40 £2 | 0 89 o 
Fl cers, who ave beet proved to break out into 2 ual. Rebellion, in 
r's Anceſtors have done, as much, or more than 
that broke forth in Tyrone's ; 


A 


; Caſe, which concerns the Safety of two Kingdoms at once, will 
| Aa. 4 <a Ja 443 + . - 28 "Y ir 1. Ap. 4 Zi _ 
rather ſuffer 2a particular Miſchief, eſpecially to rebellious Peers, than 


- 


the Crowns . 135. Cramptan's ; Friſdietton of Courts, f. 12, 19. 
 Chran. 6 H. 1. 25. 27 YE, Now if theſe very 7 "wok 
to whom Magna Charia was immediately granted by Name of Arch biſhops; 
Biſhops, Abbots (be Perſons. 0 
ch. 1 and 29 of this Charter), ſhall be quted of heir Peetage in the 
of Indictment at the King's Suit, though within the very 
Charta, becauſe they are no Peers of ori, Blood or Birth-right, 


e Cats 


but in right of their Churches, then, '@ fortrori, Iris Peers ſhall be dt. 

prived of their Peerage by this ſpecial Act, who are not withia the Letter 
or Intent of Magna RT” never made for them, but for Engliſh Noble 
Blood. And if it be neither Injuſtice, nor Injury, nor Inconvenience, to de. 
a Trial by Peers in Caſes of 


both. l . 1 179 theſe Eccleſialtical Engliſh Peers of a 

| 6, Though the Trial of all Engliſb and Trifb Peers, by a legal Indict- reaſon or Felony at the King's Suit, though within the Letter of Magng 

ment, Preſentment, and Jury of their Peers alone, and not by Martial | Charta, and to try them by an indifferent 5A of Freeholders; it cannot 
W | be reputed any Injuſtice, 1 | 


Law, or Commiſſioners themſelves alone, be an effential, fundamental 


njury, Prejudice, or Incopyenience at all no 


ing the firſt Perſons mentioned in the 1 1 5 aud 


etter of Mans 


—_ 1 
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Right and Privilege, for the Security of their Lives and Eſtates, which to out this 2 Peer of his Peerage here, where he is no native Peer, for a 
our Parliaments, in all Apes, have been very curious to preſerve, and | ſuch a horrid Treaſon as this. q 
not to alter; yet the Trial of Peers by Peers alone, (not by a Jury of 4. Iriſt Peers are no Peers at all in England; upon which Account and / 
other Freemen) for the moſt Patt, (if rightly canſider * rather a mere | Reaſon if they commit Treaſon here, they ſhall be tried by an ordiriary a 
Punctilie of Honour, than Matter of real Privilege or Benefit to Peers; Jury: Therefore to try them only by Freebolders, not by Peers, in Ex- b 
and by Intendment of Law and common +4 rg a fair and log! land, can be no Injury nor Diſhonour to their Peerage, unleſs it were in b 
Trial by the Oaths of twelve honeſt, ſubſtantia), indifferent Engliſo | Ireland where they are Peers; and yet have been ſeldom or never hitherto it 
Gentlemen, or Freeholders, to whom the Priſoner may take all ſorts of | tried there by their Peers, as I have proved. | WEE A, al 

Bae Challenges by Law (6), which ſhall be allowed, if there ba any gu 5. The very Statutes of Jreland itſelf, made by the Peers and Com- 
Caule of Suſpicion of Partiality, Injuftice, Conſanguinity, Cc. belides | mons thereof to prevent many Miſchiefs by Thieves, Murderers, and fc 
his peremptory Challenge of thirty-Bve Jurors, without Cauſe,” (which | Rebels in that Realm, do deprive both the Lords and Commons there of N 
Challenges, (c) Cock affirms, ſhall not be admitted, or granted, in cafe of | any legal Trial at all both for their Lives and Eſtates too; Witneſs the ca 
Trial by Peers) it being the ufual, ancient (4) Trial, in all Caſes between | Statutes 28 H. VI. c. 1. 3&5 E. IV. c. 12. and expoſe them to the Judg- IT 
the King and ordinary Subjects, between Man and Man, Peers and Com-] ment, Slaughter, and Plunder of particular Men, in ſome Cafes, autho- | 
moners, both in all Civiland Criminal Cauſes whatſoever, it is, and will | rizing © all Manner of Men that find any Thieves robbing, breaking up 1. 
be every way as juſt, as beneficial to a Peer, in point of Law, as a Trial | *« Houſes by Day or Night, or going or coming to rob or ſteal, having no ad 
by uke Peers, upon their Honours only, (e) without Oath: And the | faithful Man of good Name and Fame in their Company, in Engl;þ $1 
Eachange only of the Form of Trial, by twelve indifferent Englih Gen- | Apparel, to take and kill thoſe Thieves (though Peers), and cut off theit as 
7 USmen of Quality, upon their Oaths, for twelve Iriſb Peers of Engliſh | Heads (without Indictment or Jury), and ſeize their Goods, without ni 
Blood, 390 el and appointed only by the King, or his (f) Lord De- | any Impeachment of the King, his Heirs, Officers, or any other, for O 
puty of Ireland, upon their Honours, without Oath, in this Caſe of Ne- | 4+ which they are to receive a Sum of Money from every Plow-lan& and ed 
| udice to the Iriſb Peers in general, | Perſon of Eſtate within the Barony where they ſhall ſlay and behead W. 


ceflity, can be no Injuſtice, Injury, mY 
nor yet to the Priſoner in particular : The rather, if we conſider, : 

I. That every Indictment, by which an Engliſb, or 1rifb Peer, is, or 
can be tried, muſt firſt be proved before a Grand Jury of Commons, (as 
this very Statute preſcribes) and found by them upon Oath, not by a Jury 
of Peers, which is a kind of preparatory Trial of a Peer by Jury, without 
which there can be no proper Trial by Peers, as is reſolved, Cook's 

7 Institute, p. 28, 30, 31, 32. and 1 H. IV. 1. IG 

2. That in Caſes of Appeal (g) brought by a common Perſon for Mur- 
der; Rape, Robbery, or the like, and likewiſe in caſe of a Premunire 
_ againſt an Englih Peer, where his Life is not brought into queſtion, he 
ſhall not be tried by his Peers, but by an ordinary Jury as other Men; 
Trial of Peers by Peers being only in Caſes of Indictments for Treaſons 
or Felonies at the King's Suit, and no other; as is clear by the Statute 
of Magna Charta, ch. 29. Neither will we paſs upon him, er condemn him, 


_ _ without the lawful Judgment of his Peers, &c. the Words oaly of the King, 


not of the Commons: In this our Books are expreſs in point, all cited in 
Sir Edw. Coos's 2 Inſtitute on this very Chapter of Magna Charta, ch. 29. 
in his Pleas of the Crown, or 3 Inſtit. c. 2. p. 30, 31. & 20 Ed. IV. 6. 5. 


Now this Cafe in queſtion concerning not only the King, but the whole | 


6 (a/. See Cambden's Ireland, P. 111, 120, 121, 199. 


„ ſuch Thieves.” And 25 H. VI. c. 4. & 5. If any ny Gras ſhall 


% have any Hair or Beard upon his upper Lip like the Jriſb, it ſhall be 
«© lawful for every Man to take their Goods, as Irijþ Enemies, and to 
* ranſom them as Enemies; And if any Iriſb Enemies received to the 
% King's Allegiance, ſhall afterwards nal f ſpoil, and deſtroy the King's 
liege People, it ſhall be lawful for every Leigeman that may meet with 
“ him afterwards, to do with him, and his Goods and Chattels, as to 
«© Enemies who were never liege, and to ranſom them at their free Will, 
«© without any Impeachment of the Law,” And ch. 6. If any Men, 
except Knights and Prelates, ſhall wear gilded Bridle, Peytrels, or other 
« Harneſs, that it ſhall be lawful to every Man that will to take the ſaid 
Man, his Horſe and Harneſs, and to volleſs the ſame as his own Goods, 
* without Indictment or legal Trial.” All which would be monſtrous ia 
England. Therefore it is much more legal and juſt, and no Injury at all, 
to try the Priſoner, an Arch-Rebel, in England (:), in the Time of War 
and. Combuſtion in Ireland, for his Treaſons there perpetrated, by an in- 
different, honeſt, lawful, Engliſb Jury, upon an Indictment found by the 
grand Inqueſt, than thus to kill or behead ſuch Malefactors in Ireland, 
and ſcize both them and their Goods as Enemies, and ranſom them at 


La 


% See Stamf. I. 3. 6.7. 7 H. VII. 12. Brook's Challenge, 217. Fitzh. Statham's and Brook's Abridgement, and 4's Table, Title Challenge. 


(e See Cook's 3 Inflit. p. 27. 


| K* {d) See Fitzh. Brook, Ab, Title Jurors, Trial Inqueſt. | 
Je / & H. IV. 2. 27 H. VIII. aa. & 13 H. VIII. 11, 12. Brook's Treaſon, 29, 33. 10 E. IV. 6. Cook's 3 In/tit. p. 28, 29. 2 In/t. p. 49. 


{f) 2 Eliz. c. 1. & 6. 


E Mr. Pryzne in his Preface to this Argument ſays, That Errors themſelves in the Courts of Ireland, with other Grievances, could not antiently be redreſſed in the Par- 


P- FII, $12. 


liameuts thereof, but only in England, till 29 Ed. III. as is evident by this memorable bitherto unprinted Record made for Relief in ſuch Caſes. Crook's 1 Rep. 1. 14 Gr 


Clauſ. 39. E. III. m. 12. De erroribus corrigendis in Parliamentis tenendis in Hibernia : Rex, Fuſliciario & Cancellario ſuis Hiberniz, ſalutem. Ex parte nonnullorun 


.dinem terre predifte proſecuti ſuiſſent recuperure nou 
& Proceſſibus placitorum coram Juſticiariis noſtris 


Adelium noftrorum Communitatis terre nofire Hibernia, Nobis eft graviter conguerendo, monſtratun, ut cum ipſi dampna & gravamina quamplurima d magno tempore fuſtinuerm: 
ex boc, quod ipfi terras & tenementa ſua in manum noſtram per miniſtros noſtras terre prædictæ, cum nomine diſtrictionis, cum ex cauſa tranſgreſſionis, five alienationis ſine licenti 
. noftra fate, voluntaris & abjſque caſu rationabili capta, extra manus noſtras, licet rite & proceſſu debito inde penes vos & alios de Confilio neſftro in partibus illis, juxta legem & conſueti- 
ent. (See Pat. 8. Johan. Regis, m. 1, 2. Pat. 9. Johan. Reg. m. 4. n. 26.) Et etiam ex hoc, quod Errores qui in Recordis 

aliis Curiis & Placitis in eadem terra, quæ Recordum habent, habitis, & in redditionibus judiciorum & placitorum 


Monger interveniſſe prætendantur in Parliamentis in eadem terra corrigi nequeunt, nec alias juſticia inde fieri Ane remedio in Anglia guærendo; propter quod, quidam propier 
1150 


naboyes & expenſas circa premiſſa oppefftas ad maximam miſeriam & inopiam deducuntur, 


& quidam omnino exharedati exiſtunt; unde iidem fideles naſtri Nobis cum inflancia ſuppl 


catlint; ut ſuper premiſſis remedium congruum apponi faciamus. Et quiavidetur Nobis & Conſilio noſtro durum effs & grave, quod conquerentes ſuper aſſecutione Juſticiæ de 
injuriis Gbi illatis in partibus prædictis, taliter abſque remedio fatigerentur; per quod pro guiete, & indempnitate populi noſiri in terra pradida ſub noſtro regimine exiſtentis, cui in 
,exdibitione Juſticiz ſumus debitores z ordinavimus, goed de omnibus terris & tenementis in terra prædicta per Juſliciarios, Eſceatoros, ſeu gugſcungue alios Miniſtras noftros, ſub Sigills 


ngſtro in manum noftram captis, illis qui pro eiſdem terris & tenementis extra manum noftram debiio & juſto proceſſu coram vobis proſequi voluerint, ſuper hoc plena Juſlicia ſecundum 
legem & conſuetudinem terre noſtræ Augliæ, & dictæ terræ noſti æ Hiberniæ fiat, guibuſcungue mandatis noſtris ſub N vel privato Sigille noftro Angliæ, vobis aut aliis Minifiru 
in terra prediaa ante bac tempora directis, non obſtantibus. (See 2 E. III. c. 8. 18 F. III. Stat. 3. 20 E. III. c. f. 2 1 
Clauſ. 20 E. III. part 1. dorſ. 13.) Et guod ad proſecutionem omnium & fingulorum qui conqueri voluerint Errores in Recordis vel Proceſſibus coram aliguibus Jufticiariis, ſeu alli 
Miniftris pradiftis, inter veniſſe, Rotuli corundem Recordorum & Proceſſuum in Parliamentis noſtris in eadem terra tenendis, per Jufticiaries ſeu Miniſiros, coram quibus Recorda © 
Proceſſus dla fuerint, deferantur ; & ibidem eadem Recorda & Proceſſus diligenter recitentur & examinentur, & errores ſi quos in eiſdem invenire contigerit, debite corn 
gantur. Et ideo Vobis mandamus, quod Ordinationem prædidtam in terra noſtra prædicta teneri, & partibus canquerentibus plenam & celerem Juſticiam ſieri faciatis in forma pre 
dia, guibuſeznque mandatis vobis aut aliis in terra predifa ante hec tempora in contrarium directis, non obſtantibus. Ita quod aliquis materiam non habeat Nobis pro deſectu Fufticit 
ſuper cafibus prediftis, de cetero conquerendi. Tefte Rege apud Weſtm. 30 di: Auguſti, Per ipſum gem & Cor/ilium. 


{b) Godawwin's Catalogue of Biſhops, p. 232, 233, 605, 606. 


% Mr. Prynne in his Preface to his Argument ſays, I ſhall here inſert one pertinent Record, to manifeſt that the trying of 1ri/5 Malefactors in England, the binding then 
to appear, the Recording their Defaults, and giving Judgment againſt them for not appeating here for Murders, Robberies, and Felonics, committed or adted by them i 
Irelard, is no Novetty (having omitted it in my Argument), it being in uſe in the niath Year of King John, as this Patent manifeſts. by : 

Rot. Pat. Ann. 9 Jehan. Reg. m. 4. n. 46. Rex, M. filio Henrici, Juficiario Hiberniæ, ſalutem. Mandamus vobis, quod deduci faciatis fecundum judicium Comitis Dublin, 
Galfredum de Mariſco & alios gui redtati ſunt de incendio, & roberia, & morte hominum, & aliis rectis que pertinent ad 
Anglia, a die ſanQi Micheelis ad 15 dies, ad quem non venerunt, nec pro ſe reſponſales miſerunt, & abſentiam ſuam die illo Attornatis eis in de faltam. E; ip 
ſecundumi 1edicium ꝓrædicti Comitis de vita & membris .& obfidibus, & vadiis, & plegiis. Tefte meigſo apud Theoukeſbury, 12 die Novembris. 


lauſ. 5 E. III. part 1. m. 27. 1 R. II. n. 96. 2 R. II. n. 5l. 


Coronam noſtram, unde eis dies datus eſt coram nobis i 
es deduci ſaciaii 
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1 et Trial, Jury, or Iadictment, and not only to indermnify 
5 18 e thoſe that do it, by Laws there made by the Exel and 3 
OY nemſelves; which will anſwer all Objections, and wipe off the leaſt Sha- 
I of dor of Iajuſtice in „„ 99 20 os og 
0 | The third Objection is this, That if 17% Peers had been within this 
I Law; there bein % many Rebellions in Ireland ſince its enacting, we | 


uld have had ſome Precedents of Iriſb Peers here tried by Jury ere this: 
But there is no ſuch Precedent extant; therefore certainly 7rifh Peers, for 
Tren ons perpetrated in Fend, are out of this Act. 
Ho this T anſwer, 1, That no 7riþ Peers have been tried by their Peers 
in ireland for Treafons ſince this Act; ergo they are within it. Sts 
' the Reaſons why no i Peers have been tried here ſince this Law by vir- 
tue ol itz is not becauſe they were not deemed within it, but for other 
1 1. Berauſe moſt of the 7riſþ Peers who have been in actual Rebellion 
ſince this Law, were (a) either actually flain in the Wars, or fled the 


upon their Suhmiſſions; or elſe attainted and executed by Act of Parlia- 
ment, or dy Martial Law in Ireland. And by theſe means only avoided 


their Trials here. 4 | PE, 

2. Becauſe ſome riß Rebels, as great as 27agwire, or any of their 
Peers in Power and Eſtate, have been heretofore tried and executed for 
Treaſons in England by virtue of this Law, though brought over hither 
from Jreland againſt their Wills; as Oreurt and Sir 7h Perrot of old, 
and Mac- Haben the laſt Term; and the Trials of theſe three here are 
direct Precedents in Point, and good Warrant by this very Act for the 
Trial alfo of this Iriſh Peer, as I have proved. | | 

This Statute is not very ancient, vet ſtill in as full Force as ever; 
af if this be the firſt Procedert of an Jriſb Peer that came judicially in 
ueſtion here in Eugland, to be tried upon it ſince its making, it is no 
Argument he is out of this Law, but rather an Inducement to make him 
a leading Precedent to thoſe rebellious Peers of that Nation, who have 
been the Ringleaders of the ordinary Commons there in this grand Re- 
dellion, — boidi no Precedent, Judgment, nor ſolid Reafons againſt 
it; yea ſome Judgments in caſe of /riþ Commons, and many unaniwer- 
able Reaſons, for it. 

The fourth Objection is, The Opinion of the Book in Dyer, f. 360. 1. 
forecited, recited in Compton's Juriſdictian of Courts, f. 23. a. and Mr. 
St. John's Argument at Law at Strattord's Attainder, That an 1rifh Peer 


his Peers, nor by a Jury; becauſe he is no Subject of England, 

To this I have already given an Anſwer, and ſhall here only add, 
1. That the only Reaſon given in the Book hath been ſince feveral times 
adjudged to be no Reaſon at all nor Law by all the Judges of England, a 
Subject of Ireland being a Subject of the King of England in all Places, 
as is adjudged in Calvin's Caſe, and that Mrey diſclaimed any ſuch Opi- 
nion delivered by him as is there reported, Therefore the Reaſon of this 
Opinion being adjudged erroneous, and no Law, the Opinion itſelf ground- 
ed ew it muſt needs be ſa too; the rather, becauſe the Opinion there cited 
was upon a Caſe caſually put and moved out of Court by way of Diſ- 
courſe, without Study or Argument, and ſuddenly delivered only by Dyer 
and Gerrard (ſince Mrey difeſaimed it), but not given upon any Cauſe ac- 
tually depending or debated and argued in Court. 2. That it is a full 
Authority for me, both becauſe it determines there can be no Trial of an 
Iriſb Peer by his Peers in England but only by a Jury; and that in freland 
itſelf Peers are not uſed to be tried by Peers, but attainted by Act of 
Parliament; therefore an Authority point-blank againſt the Priſoner's Plea. 
The fifth Objection is, Orourk's Caſe ; which in Judge Anderſon's own 


Peer or Baron of Ireland) might be tried by this Act here in England for 
Treaſons committed in Ireland? Which Words (nient efleant un Peer ou 
Baron de Ireland) in the putting of the Caſe ſeem to intimate, that in 
that Caſe the Opinion of the Judges was, That an 1riþþ Peer was not 
within this Act. | 

To which I ſhall return this brief Anſwer, That this Clauſe, Not be- 
ing a Peer or Baron in Ireland, in the putting of that Caſe, was only a 
Deſcription of the Quality of his Perſon, he being no Peer or Baron of 
that Realm, not any Point in or Part of the Caſe, there being not one 
Syllable in the whole Debate ar Argument of it, by way of Admiſſion, or 
otherwiſe, that an Jri/þ Peer was not within this Act: And in this ver 
Caſe the Judges reſolved the Book in Dyer to be no Law, and Mrey dif. 
claimed any ſuch Opinion of his therein reported, as Sir Edward Cook's 
Inſtitutions on Littleton, fol. 261. b. record. 

The ſixth Objection is this, (intimated in an Order of the Lords Houſe) 
That this may much concern the Peers of England; for this Law for try- 
ing foreign Treaſons is enacted in Ireland; and ſo by Colour of it Englih 


Jhrum Peers may be ſent over into Ireland, to be tried there by a Jury of Iriſb 
guerint Commoners, for T reaſons done in England, as well as Iriſh Nen ſent 
icentia thence to be tried by ordinary Juries here in England for T reaſons com- 
aun mitted in Jreland. 

ap I anſwer, 1. That there is no ſuch Law extant in Ireland, that I can 
proper find, among all their printed Statutes ; ſo as this is a vain Surmiſe. 

ſuppiir But, 2. If there were any ſuch Law there, yet England being the ſu- 
wig preme Realm to Jreland, may make Laws in the Parliament here to bind 
Sl the Iriſb Peers and Commons; but the Parliament in Ireland, being a (6) 
dum ſubordinate Realm to England, never yet did, nor can make any Laws 
ini at all to bind any re e Peers or Commons for things done in England, 
24 until the Rebels there ſhall be able to conquer England (which I hope 


they never ſhall), as we have conquered them. Therefore we need not 
fear any ſuch obliging Laws of theirs, or the Trial of Engliſh Peers in 
— Ireland. So as this vain Fancy is quite out of doors, and the Lords them- 


* 


_ 


2. That this, Argument is merely fallacious, aud non-concludant ; for 


Kingdom, or elſe! were received into Grace, and pardoned before Trial 


cannot be tried here in England for Treaſon done in Ireland, neither by 


Book of Reports is put thus: Whether Orourk, an Iriſh Subject (ro no 
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this Cafe no ways concerneth the Peers of England, whoſe Trial by their 
Peers is by direct Proviſo ſaved to them in this act z- and therefore cannot 
come in queſtion, or be taken from them by Pretence of any ſuch Law 
| eſtabliſhed in Aeland: Whereupou they have refexved. theit Order, which 


ſeemed to give ſome Colour for. this QbjeQion. 7 , |; . 

Pat. 48 Fr HI. pars x. m. g. I find this memorable Record: © Rex, c. 
<< omnibus ſalutem. Cum ſecundum conſuetudinem haQenus in Hibernia 
<< \obtentam, Utlagati in Regno noſtto n {ie pro Utlagatis in Hilernia 


e haberi- non conſueverunt, et Grcgerint de Sommer, ratione Uthagariz in 


« jipſum procmulgate in regno noſtro Anglia, nuper captus fuit in Hiber- 
$ is et Ia . * A et impriſonatus; Nolumus quod fidel/bus 
<< -noftris:Hibernie aliquod præjudicium ex hoc in poſterum gravetur.' In 
„ eujus, Sc. Teſte Rege apud Tufrim Lenden, 26 die Jaz.” If 
Engliſhmen outlawed in England, could not by the Law and Cuſtom of I 
be taken upon a Capias Utlagatum in Ireland, or reputed as outlawed Pet- 
ſons there, as this Patent reſolves, much leſs can they thete be tried for 
any Treafons ated in England by colour of this Law, nor can our Eng- 
liſh Peers be theye tried for Treaſons eg by Nene, 
A ſeventh Objection, which I have beard made by. ſome, is as vain and 
abſurd as the former; That if Ir Peers be within this Act for. Treas, 
ſons done in Ireland, then by the ſame Reaſon Peers in Scotland might be 
ſent for and brought into England, and there tried by an ordinary Fury. 
by virtue of this Law, for Treaſons done in Scotland; which would be a 
great Prejudice to the Peers of Scatland, and the Privileges of that Kingdom, 
I anſwer, 1. That this Act extends not to any T reaſons of Scots Lords 
or Commons committed or acted in Scotland, and triable there, though it 
reach to Iriſb Lords and Ireland. es 
1. Becauſe this Act was made long before the 1 7 detwixt England 
and Scotland, by 1 Fac. c. 2. 3 Fac. C. 3. 4 Jar. c. 1. & 16 Carell; whiles. 
that Scotland was under the abſolute and immediate Power of its own 
Kings, and not of the Kings of England; and ſoit cannot extend to them, 
2. Scotland, although the (e) Kings of it have often done Homage to 
the Kings of England. in ancient Times (as their Sovereign Lords), was 
{hl an abſolute, independent Kingdam in this reſpect of being ſubject only 
to, and governed by its own Feen and Laws; but not ſubordinate 
to, nor governed by the Laws or Parliaments of England, which never 
bound them heretofore, nor now, as they did and do Ireland; their Laws 
and Statutes and ours ſtill continuing different, Therefore this AR nei- 
ther did nor could bind the Scots Peers or Commons in Point of Trial here 
for Treaſons committed in Scotland, as it binds the 1rifþ (fill ſubject to 
our Laws and Parliaments) for Treaſons done in Ireland. Eg 
3. The very Acts of Pacification (d) between both Kingdoms, and the 
Solemn League and Covenant paſſed this Parliament here and' in Scotland 
too (which do eſpecially reſerve the Trials of all Traitors and Delinquents 


A 


of their Kingdom to the Trial and Judicatory only of their own Parlia- 


ments and Realms), have for ever provided againſt this vain Pretence, and 
ſecured not only all Scottifh Peers, but Commoners too, againſt any Trials 
here by virtue of this Act for Treaſons done in Scotland; therefore | ſhall 
give it no further Anſwer. | | oF 
The laſt Objection I can think of is this; That in every Caſe of Trea- 
fon or Felony new made by Statute, the Lords of Parliament in Engla 4 
ſhall have their Trial by their Peers ſaved, notwithſtanding the Statute 
dba not for it by expreſs Words; fo that Proviſo's of Trial by their 
eers inſerted into them in ſuch Calcs are but idle, and ex abundanti, be- 
cauſe it is provided for both by the Common Law, and by Magna Charta- 
itſelf, e. 29. and ſo was it adjudged in the Caſe of the Lord Hungerford here- 
ae and in the Earl of Ca/lehaven's Caſe of late for Buggery, upon the 
tatute of 25 H. VIII. c. 6. Stamford's Pleas of the Crown, f 152, 153. & 
Cromptan's Furiſdittion of Courts, f. 29. Therefore the 'I rial of /rifh ors 
by their Peers ſhall be likewiſe ſaved to them within this Act, tho it be 
= expreſſed, as well as the Trial by Peers is to Engliſb Peers by expreſs 
roviſo. ; | 
I anſwer, firſt, That this Rule holds generally true in all Caſes of new 
Treaſons and Felonies where the Offences only are made capital, or pu- 
niſhable according to the ancient, uſual, and ordinary Proceedings of 
Law, and the Manner of the Trial of them left at large, and not preciſely 
limited how and by whom they ſhall be tried; as they are in the objected 
Caſes upon the Statutes of 25 H. VIII. c. 6. & 5 Eltz. ch. 17. concerning 
Buggery ; where the Words are, ** That this Vice ſhall be adjudged Fe- 
& Jony, and that ſuch Order and Form of Proceſs ſhall thereu Hu, uſed 
„ againſt the Offenders, as in Caſes of Felony at the Common- Law, and 
that the Offenders being thereof convicted L Verdict, Confeſſion, or 
&« Otlawery, ſhall ſuffer Pain of Death, &c.” Which Words, without 
the leaſt Contradiction, ſtand as well with Trial of Peers who are guilty 
of it by their Peers alone, as of Commons by a Jury, ey being bot 
accarding to the Order of our Common-Law, and a Verdict by Peers 
is as properly ſtiled a Verdict in Law, as a Verdict by Jury; Witneſs 
1 H. IV. I. and Cook's 3 Iuſtit. ch. 2. p. 30. But in the Statute of 
5 H. VIII. there is no Creation or Introduction at all of any new Trea- 
tons, but only an Introduction of a new Form and Way of Trial for 
Treaſons formerly made and declared ſuch, then done, or hereafter. to be 
committed out of this Realm, and that new Form of Trial preciſely limitcd 
in all Particulars, and eſpecially enacted to be by an ordinary Jury, ex- 
cept only in caſe of our Engliſh Peers: Therefore this Statute comes not 
at all within the Objection, becauſe jt particularly defines the Place where, 
the Judges before whom, the Juries by whom, with the whole Form and 
Manner how ſuch foreign Treaſons ſhall be tried, with all other Circum- 
ſtances of the Trial; and expreſly preſcribes, That all but Engliſb Peers 
indicted for foreign Treaſens, ſhall be tried by good and lawful Men of 
the Shire where the King's-Bench or Commiſſioners fit. Therefore to 
alter this Form of Trial, preciſely preſcribed by this Statute, by introduc- 
ing a new Trial by Jrifh Peers, is to run quite croſs againſt, clude, and 


wt ſelves, upon Conference with the Commons, have been fully ſatisfied that | repeal this Statute, as I have argued and proved at large. 

Nee {a} See the Annals of Ireland, and Mr. Cambden in Ireland, p. 121 to 200. // See Croke's Rep. p. 264, 511, 512, | | 

ue e See How. p. 545, 546, 550» Walfingham Hiſt. Ang. p. 48 to 56. Mat. Paris Hiſt. Ang. p. 417, 433, 666, 667. ag E. J. Rot. Clauſ, dorſ 10 clauſ. 33 Z. I. derſ. 13. 
bln ſcedula clauſ. 34 E. I. dorſ. 10 clauſ. 20 E. III. dorſ. p. (4d) 1 Fac. c. 2. 3 Jac. c. 3. 4 Jac. |, | | ; 
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. 45 
I have now quite done with ty Argument of this new untroden Caſe; 
and I hope therein ſuſſitiently maniſeſted, that this Plea of the Priſoner | 
is invalid, and ſuch as ought to be over- ruled in Point of Law: And 
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therefore as he hath been ſent for over from Ireland, by the Wiſdom. and 


Juſtice of our Parliament, and by the Lords, * Juſtices, and Couneil there 
tranſmitted hither, to receive a: juſt and ſpeedy Frial at this Bar for His 
in reſpect of the Rebels Power, Tumults 
in that Realm) he could not conveniently undergo; fo I humbly pray on 
the behalf of the King, Kingdom, Parliament, and our whole Egli 
Nation, to all which he hath been ſuch a capital Traytor and . 

£ 


bloody T reaſons, which there 


That this Plea of his may preſently be over-ruled, and himſelf brou 


to his ſpeedy Trial, Judgment, and Execution, for. his unparalleled the 
Treaſons, and the Blood of thoſe many thouſands of innocent Eg 
Proteſtants ſhed in Ireland upon this Occaſion, which cries for Juſticeand 
Execution againſt. him without further Delay; the rather, becauſe nulli 
differemus Fuftitiam is one Clauſe of that very Act of Mag 
ch. 29. which he hath pleaded in Bar of his Trial, of which I pray both 
he and the whole Kingdom may now 9 by his undelay- 
all be ſound guilty of the Trea- 

ubt, ſince ſo 
fully confeſſed by himſelf in a Writing under his own Hand; and we are 
8 to make them good againſt him, as we have already done againſt his 
| Mahon, y the Teſtimony of a Cloud of honourable, 


ed Trial and Execution too, in caſe he 
ſons for which he ſtands indicted; of which there is little 


Confederate : Mac- 
pregnant Witneſſes, in caſe he ſhall deny it. 


After two Arguments at the Bar on both Sides of this Caſe, Juſtice Ba- 
con argued it himſelf, and delivered his Opinion and Judgment againſt the 
Priſoner's Plea, That though he be a Baron of Ireland, yet he was triable 
for his Treaſon by a Middleſex ] = in the King's-Bench, and outed of his 

H. hich Judgment was approved by this 


Peerage, by 35 VIII. c. 2. 
Order of both Houſes of Parliament. 


Die Lune, 10 Februarii, 1644. 


Or dired by the Lords and Commons in Parliament aſſembled, That the ſaid 
Houſes do approve of the Judgment given by Mr, Fuſtias Bacon, in over-ruling 
the Plea of the Lord Magwire, and of the Manner of the Trial by the Inditt- 
ment f # h Treaſon in the King's Bench: And the Fudge is hereby required 


proceed ſpeedily thereupon according to Law and Tuftice. 
bk 0 _ m1 £ ohn {ng Cler. Parl. 


0 | | | A5 Elſing, Cler. Parl. D. C. 


Upon which, on Monday, Febr. IO, 1644. he was brought from the 
Totber of London to the Xing -Bench Bar, and there arraigned ; where put- 


ting himſelf upon his Trial, he challenged twenty-three of the Jury, 


which appeared, peremptorily : Whereupon a Diſtringas was awarded to 
the Sheriff of Middl:ſex to return Quadraginta tales the next Day; of 


whom he challenged twelve more peremptorily : And — tried by 
twelve of the reſidue returned (againſt whom he had no legal Exception 


nor Challenge), he was upon his own Confeſſions and pregnant Evidence 


of fifteen Witneſſes (Perſons of Quality) found guilty of the T reaſons for 
which he was indicted z and thereupon Febr. 11. was adjudged to be drawn 
to Tyburn, and there hanged by the Neck, and cut down alive, and then 
his Bowels to be taken out, and there burnt before his Face, his Head to 
be cut off, and his Body to be divided into four Quarters, and then to be 
diſpoſed as the Parliament ſhall appoint. Which was accordingly exe- 
cuted the 20th of February. 


1 At the End of the Argument Mr. Prynne ſays thus: 


To fill up the vacant Pages of this Sheet, I ſhall annex this one Re- 


cord, and alſo one Iriſb Act, being both very pertinent to my Argument, 


Pat. I. E. I. m. 20. Hibernia. 


Venerabili in Chriſto Patri eadem gratia Midden Epiſcopo, & dilectis 
& fidelibus ſuis Mauricio filio Mauricii Juſticiario ſuo Hibern. & Magiſtro 
Jobanni de Saumford, Eſceatori ſuo Hibern. ſalutem. Cum defuncto jam 
celebris memoriæ Domino H. Rege Patre noſtro (cujus animæ propicie- 
tur altiſſimus) ad nos Rag! Angliz gubernacul. & terre Hibern. Domi- 
nium pertineant, ob quod Przlati, Comites, & Proteres, ac Communi- 
tas Regni noſtri nobis tanquam Domino ſuo ligio & Regi fidelitatis Ju- 
ramentum & omnia alia quæ nobis ratione Coronæ & Dignitatis Regiæ 
ab ipſis fieri & præſtari nobis, in abſentia noſtra, poterunt plenarie & ſine 
omiſſione aliqua prompto & libenti animo præſtiterint: Ac Archiepiſco- 
pi, Epiſcopi, Abbates, Priores, Comites, Barones, Milites, libere te- 
nentes, ac tota communitas terræ noſtræ Hiberniæ nobis tanquam Regi & 
Domino ſuo ligio conſimile ſacramentum fidelitatis præſtare teneantur. 
Dedimus vobis poteſtatem recipiendi nomine naſtro fidelitatem ipſorum. 


Ita tamen quod f1 vos omnes intereſle nequiveritis, tunc duo vel unus veſ- 


trum qui præſens fuerit nichilominus plenariam habeat poteſtatem recipi- 
endi nomine noſtro fidelitatem ipſorum in forma prædicta. Et ideo vobis 
mandamus, quod fidelitatem prædictam nomine noſtro recipiatis, prout 


R x y JOSE.) o 1 FOOT SY l 
"BF EOS ob oe LO WW, wh, e r . 8 „ een 6 * 
2 N 8 Ee, * N 9 rn 8 * 8 28 "Y Wa BEG 1 EN * 182 * 8 54 . 8 3 N r eee 85 8 3 * mo ps EE Go es LY A 9 * L J 
g ö ee, k . oa We c 
4 *. 57 2 42 gh” "T3 7 > . * 2 \ f BL o « 7 R * * 
ry 80 ; BE i nts NI ME EN N a 9 * 3 


= > - 3 y p | * C 6 v & | | . ; | » | = = ; 1 i A * ol + . 
2 % "3 WES: +. 75 ; 
FX 2 1 1 LET 6 4 F 3 * 
„ — 1 4 8 6 gr? : 
7 — 2 „ 13 | A 1 Y 


Far 


na Charta,. 


r 


Son =_ "—__ \ \ . —_—_ _— l - 
Dc) * ra . * e A * TIL > 21, hs 7 
2 e r r 8 - Tr? IS * N . 3 . 
” r 4 Q oa, et * * ; 4s, 9 ar” a 4 4 


W . e Ne R : 5 7 5 
3 * 4 * n 129 * 4 > s *.- 7 hin}? 2 9 


5 8 * 8 * U 

8 5 

a - 7 we} — 
8 g % 1 

; ; 2 * 

J 8 "4 

þ 

: 

* 


ten Gans. apud n. 7. die Decembris, | 

P 33 H. VIII. c. 1. made in Ireland - 
„ . 33 ·· Ae 31s, 

Act that the King and his Succeſſors ſhall be Kings of Jrelerq, 


* 


| achas the N ing our molt gracious dzead Soverei Lord, and; 
0 4 noble Þ roy enttors,. Rings of England, . be been ors 

of this Land of Ireland, hat ing ail mennez of Kinaiy Juriſdiction, 
3 and autycrity Royal belonging or appereaming to the 


Loyal Eſtate and aft ſty of a King, by the Name of Lord of Irelan 
the King's Pajefky, and his noble Progenitors, ny and rightfully w. 
and of right ought to be, Kings of Irriand and fo co be reputed, taken, nz. 
med, and called, and for lack of naming the King's Bajeity and his no 
Progenitors Kings of Ireland, according io their ſaid true and juſt Title, Si 
and Name, therein hath bein great Oitaſion that the lrimmen and Jnhzy;, 
tants within this Reaim of Ireland have not been fo obedient to the 
King's Highneſs, and his moſt noble Progenitors, and to their Laws, 23 
they of right and according to their Allegiance and boundert Duties Oughe 
to have been. Therefore, at the humble Purſuit, Petition, and Requeg 
of the Lozds Spirit uat and Temporal, and other the King's loving, ith 
ful, and obedient: Subjects of this Land of Ireland, and by their full 3; 
ſents, be if ena&ed, ordained, and <ftabliſhed by thi | 
that the King's Highneſs, his Heirs, and Succeſlors, Kings of England 
be always Kings of this Land of Ireland, and that his Majett + bis Heirs 
and Succeſſors, have the Name, Stile, Title, and Honour of King of this 
Land of Ireland, with all manner of Honours, Preheminences, reroga- 
tives, Dignities, and other things whatſoever they be, to the Eftate and 
Majeſty of a King appertaining and belonging ; and that his Majeſty, his 
Heirs, and Succeſlors, be from henceforth named, called, accepted, re- 
puted, and taken to be Kings of the Land of Ireland, to have, hold, and 
enjoy the ſaid Stile, Title, Majeſty, and Honours of the King of Jrelend, 
with all manner of Preheminence, Prerogative, Dignities, and all othe: 
the Premiſſes, unto the King's Highneſs, his Heirs, and Succeflors for 
ever, as united and knit to the Imperial Crown of England. And be it 
72 enacted by the Authority aforeſaid, T hat on this fide tbe firſt De 
of July next coming, Proclamation ſhall be made in all Shires within th: 
Land of Ireland, of the Tenour and Sentences of this Act. Ind ff any 
Pezſon and Pezſons, of what Eſtate, Dignity, or Condition ſoever the 
| or he be, ſubject or refiant within this Land of Ireland, aftez the faid fi 
Day of July, by writing or impriating, or by any exterior Act or Deed, 
maliciouſly procure or do, or cauſe to be procured or done, any thing or 
thin s to the Peril of the King's Pajeft»'s moſt Royal Perſon, or mali- 
ciouſly give Occaſion, by Writing, Deed, Print, or Act, whereby the 
King's Majeſty, his Heirs, or Succeſſors, or any of them, might be diſ- 
turbed or interrupted of the Crown of this Realm of Ireland, or of the 
Name, Stile, or Title thereof, or by Writing, Deed, 2 rint, or It, 
procure or do, or cauſe to be procured or done, any thing or things to 
the Prejudice, Slander, Diſturbance, or Derogation of the King's Ma- 
jeſty, his Heirs, or Succeflors, in, of, or for the Crown of this Realm 
of [reland, or in, of, or for the Name, Title, or Stile thereof, whereb 
his Majeſty, his Heirs, or Succeſſors, or any of them, might be diſtur- 
bed or interrupted in Body, Name, Stile, or Title of Inhericance, of, in, 
aha the 9 of this Land of Ireland, or of the Name, Stile, Title, or 
ignity of the lame ; that then every ſuch Perſon and Þerſons, of 
Eikate Degree, or Coadition they be, ſubject oz Reftanis within the ib 
Land of Ireland, and their Aiders, Countfctiors, Maintainers. and Abbet⸗ 
tors therein, and every of them, for every ſuch Offence, ſha!l be adjudg- 
ed High Traitors, and every ſuch Offence ſhall be adjudged and deemed 
High- Treaſon, and the Offenders, their Aiders, Counſellors, Maintain- 
ers, and Abettors therein, and every of them, being lawfully convicted 
of any ſuch Offence, by Preſentment, Verdict, Confeſſion, or Proofs, 
according to the Cuſtoms and Laws of this ſaid Land of Ireland, ſhall ſuf- 
fer Pains of Death, as in Caſes of High-Treaſon, and alſo ſhall loſe and 
forfeit unto the King's Highneſs, and to his Heirs, Kings of this Nralm 
of Ireland, all ſuch his Manors, Lands, Tenements, Rents, Reverſions, 
Annuities, and Hereditaments, which they had in Poſſeſſion as Owner, 
and were ſole ſeized of in their own Right, of, by, or in any Title or 
Means, or in any other Perſon or Perſons had to their Uſe of any Eſtate 
of Inheritance at the Day of any ſuch Treaſon and Offences by them 
committed and done. And that alſo eveꝛy ſuch Offender ſhail tcce aud for- 
keit to the King's Highnels, and to his (aid Leirs, as well all ſuch Eſtates 
of Fzechold, and 4ntr2eff for Pears, of Lands and Rents, as all the 
Goods, Chattels, and Debts, which they oz any of them had at the time 
of their Conviction or Ittainder, of or for any ſuch WOffence ; ſaving alwa 
to every Perſon and Pezſons, and Bodies Zolitick, their Leirs, Succel⸗ 
ſors, and Alligns, and to every of them, other than ſuch Pertons as fl all 
be ſo convicted or attainted, their Leirg and Succetlors, and all othe; 
claiming to theiz Uſe, all ſuch Right, Title, Vite, Intezeſt Poſeſſion, 
Condition, Rents, Fees, Wffices, Anauities, Commons, and Profits, 
which they or any of them ſhall happen to have, in, to, or upon any ſuch 
Panors, Lands, Tenements, Rents, Reverfions, Services, Annui- 
ties, and Nexeditaments, which ſo ſhall happen to be loſt and forfeited, by 
reaſon and occaſion of any of the Treaſons or Offences above rehcarled, 


any time before the ſaid Tzeaſong or Offences committed or done, 


The Star. of Ireland printed at Dublin, 163 1. p. 183. 
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ant N n 
e * Nr 1 © 4x 1 998 1 1 1 rs < rer 2 1 N 10 e " lt * 8 a 0 
de Dying Speech of Mi. Peter Vdwell d July 10, 1634. 
le n eee Of M,. Teter vowell (A), executed | 510, 1054. | 
767880 iir , TS GSH. . 0181515 265175 > if | ISS N 1 0 Mn | 
Lhe, ws wa r ee r nl ö 13 | ' : Fay - * 488 
"4 Gentlemen | 136 | ad SH £75 177 e doe: Vou h death a pi nd j n his ſtead h: 
+1 0 | | You have put to death a pious and juſt King; and in his ſtead have 


I Qchis earthly Bar, from them that pretend to have a great Mea- | reared up even another Feroboam, that makes Tfrael to ſin: What his 
"ſure of SanAity, T had hard Meaſure : But to that Bar I am, Goodneſs is, you beſt know. OO Oe 
72 now going, the Bar of Heaven, where I ſhall have ſuſtice; You have put down a good old Law, and raiſed * another of your 
2, one Day Ju ice. apainſt them, except they water their Beds and | own to judge the People by. For my calling for the Benefit of the for- 
\ hes with Tears of Repentance. | TT WE mer, and for the Equity even of your own Law, I am in part condemned 
The Oourt gave ſevere and raſh Judgment on my Body; and ſent a pi- | here to die. Be you Judge of the Proceedings. | 
\ifa} Fellow (but pitileſs) chat gave as raſh a Judgment on my Soul: But How many of you have had a hand in putting down the ancient true 
that precious Jewel none of them could touch to hurt. The Souls un- Church, and raiſed up in your oon Imaginations a new one? But, alas! 
der the Altar cried for Vengeance, loud, long ago: How many more of | you know not what you do: If you did, you would grieve to ſee what a 
late Years have been added to them to help the Cry! The Cry is loud | glorious Church you have ruined ; you would never have pulled up the 
of thoſe lately, whoſe Blood hath been unlawfully ſpilt. But Vengeance | Hedges, and broken down the Fences, that the wild Beaſts of the Foreſts 
: God's, and 1 will leave it to him. ſhould come in; that the little Foxes ſhould devour, and the wild Boar 
The Court at my Trial ſaid I was confident, and held it as a Fault: | root out fo ſtately a Vine. 
He alſo whom they ſent to the Tower (I know not if to intrap me) under When the Jets were led into Captivity, their goodly and magnificent 
tence to comfort my Soul, told me alſo I was confident. 1 ſay the | Temple was burnt : But in proceſs of Time they obtained Favour amongſt 
ſime; and the ſame Confidence bring with me now; and by God's Al- the Heathen Kings they dwelt amongſt, and had Liberty wherewith to 
iftance; I hope, ſhall carry it out of this World with my Innocence. | rebuild. Rebuild they did, and finiſhed a Second Temple; at which 
Gentlemen Soldiers; Amongſt the ancient and moſt ſavage ſort of Hea- * all the young Men rejoiced, to ſee ſo gallant a Temple; but the 
thens they had a Law, one every three, fix, or twelve Months, to offer up old Men wept, to ſee how far different and ſhort the Second Temple was 
a Sacrifice of human Blood to their God; and that their God was a De- from the Glory of the Firſt, So you, young Men, rejoice at 5 ima- 
vil. Amongſt us, whether Heathen or not you beſt know, of late Years, | ginary Church; but the old Men, methinks I ſee ſome weep. Oh | weep 
we have had a fatal Cuſtom, once in three, fix, or twelve Months, to | not for me! weep for your Country! weep to ſee ee Liberty, 
make not only a Sacrifice, but many Sacrifices of human Chriſtian Blood : | and Laws taken from you ! weep to ſee ſo many good Men ſnatched aways 
Out Scaffolds have reeked and ſmoaked with the choiceſt Sort of Blood; | but indeed from the Miſeries to come! and weep for what Miſeties your 
bit unto what God, do you judge. What God is he that delights in the | unhappy ſelves will ſuffer ! | „ 
Blood of a Man ? Baal, the God of Etron; Beelzebub, the God of Flies. Soldiers, However you flouriſh for a time, and perhaps many of you may 
'Amongt the Primitive Chriſtians, that lived neareſt the Time of _— at our Deaths, believe it, as Samſon pulled the Houſe of the 
our. Saviour Chriſt, the greateſt Tyrants and Perſecutors of the Chriſtians Philiftines down, when he fell; ſo ſhall we give you and your Cauſe a 
led. The Perſecution was great; and yet the Courage of thoſe perſe- | "Image Blow by our Deaths, than living we poſſibly could have done. 
cuted Chriſtians was ſo great, that it excelled the Fury of the Perſecutors; ou may fora time flouriſh z but remember what our Saviour ſaid : All 
that they came in faſter to be killed, than they could kill: They offered | * you that make uſe of the Sword, ſhall periſh by the Sword.“ You ſhall 
their Bodies and Throats ſo thick unto the Slaughter, that the Hands of | be cut down like the Graſs, and withef away like the green Herbs. | 
the Tyrants were weary with killing. And yet Sanguis Martyrum was Se- But do you behold yonder glorious Place? Do you behold the ſpang- 
men Eecleſiæ: And many Heathens came in with the Chriſtians, and died led Heavens, where the holy Angels dwell, where God himſelf is ſur- 
Chriſtians, and died with them; the Chriſtians ſtill increaſed the more, | rounded with Thrones, Principalities, Powers, and the celeſtial Spirits of 
Of late Years there hath been a great Perſecution in this Nation; and | juſt Men? When the Trump ſhall blow, when the Dead ſhall riſe at 
et the Sufferers have been ſo many, and preſented themſelves ſo thick, | the dreadful Day of Judgment, how will you anſwer all your Rapes and 
in the Vindication of their King, Country, and Laws, that they ſtartled Murthers? Do you think that your Hands, which have been bathed in 
the very Enemy himſelf ; their Conſtancy fo great, that the Eyes of their | the Blood of your King, the Blood of fo many of your eminent Country- 
udges dropt Tears) whether real or true, let the Judge of Judges judge: | MEN, ſo unjuſtly ; that have been bathed in the Blood of many of your 
They ſtill ſtand amazed at their Conſtancy ; though they exceed the old Friends, your Kindred, erhaps your Parents, can ever reach yonder 
Heathens, are not weary of killing. IR glorious lace, without eee oo Oh! no, Repent now, there- 
Oh Soldiers! how many of you have been brought up and led on by | fore, it is not too late: Shake off your bloody Protector; reſcue your 
blind Principles, wronged in your Education, or ſeduced by your in- | antient Laws; and call in your Royal young Prince, whom you have 
diſcreet, heedleſs, and heady Teachers? How many of you, young, | long enough wronged. Make your Addreſſes to the great Protector of 
have for ſome ſmall Diſcontent departed from your loving Maſters, dear | Heaven and Earth; and deſire him, as I now do for myſelf, for a Pardon, 
Friends, or tender Parents, and fled into the cies bo How many of you | for a Pardon for all your former and preſent Tranſgrefſions. 
driven by tyrannous Oppreſſion, Poverty, 55 Creelty, have left your dear I die an obedient Son of the Church of England, and with a dutiful 
Wives and Children? And ſome for Novelty or Wantonneſs adhered to | Heart to the King; and defire that none preſent that loves them would 
this Imployment, not conſidering the great Danger of ſpilling innocent be diſheartened by my Death, but continue faithful to the End. 
Blood. How many of you have drawn your Swords, you do not know And ſo farewel, I forgive all the World, 
for what ? How many of you keep drawn your Swords, you do not know 


for what ? 
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A true and impartial Relation of the Death (and Dying Speech) of Mr. John Gerard, who was 
beheaded on Tower-Hill, July 10, 1654 (6). | 


[ Publiſhed by his Friends. 


T was thought needleſs by the Friends of Mr. Gerard, to declare | honeſt Circumſtances may not improbably take off from the Sadneſs. Why 

any thing concerning his Sufferings to the World more than in | ſhouldI grieve that Death which had ſucha living Glory in it? ordiſhonour 
their Sighs, had not the ſacrilegious Malice of the laſt weekly Pam- | that Blood with feeble Tears, which was ſhed ſo like the holy Martyrs ? 
phlet thrown ſome Stains upon his Name, and fo incenſed them to a | All that knew this Perſon, cannot but witneſs his general Reſolution, and 
Vindication as pious as his Death was. Tis moſt certain, that there can | whether his great Courage fell leſs than itſelf (as that Viperhiſſeth), or did 
no Blots ſtick upon true Honour, which ſuch weak Felons endeayour | not rather riſe greater now, when the Chriſtian was twiſted with the Gentle- 
againſt it: Theſe are curſed Beaſts, but their Horns are ſhort ; ſepul- man, let this faithful Relation witneſs : In which, though all Terms and 
chral Dogs, that ſcrape up Graves, and violate the Dead, and are fierce | Syllables may not be exaQly the ſame, yet if there be a material Falſhood, 
and ravenous; but yet Dogs ſtill. And all worthy People will call their | or a wilful Flattery, may his Neck that wrote it feel a viler Deſtiny than 
Railing, Praiſe, and what they intend a barking Infamy, the ae Axes are, or Halters. Amicus Gerardus, ſed magis Amica Veritas. 
Merit. Yet becauſe every Underſtanding is not of the ſame Bright- From the firſt Day of his Impriſonment he forefaw the heavy Sen- 
neſs, and thoſe putrid Libels may, a; ill Chance, fall into ſome innocent | tence hovering upon him, and therefore gave all Diligence to ſe— 
Hand hereafter (and yet ſure ſuch Vermin ſhould not be endured long), | cure himſelf againſt it ; that however he underwent a temporal Con- 
therefore let wiſe and good Men pardon him that hath undertaken this | demnation, he might eſcape an eternal. But after that ſad Doom' 
Juſtice for that Gentleman, and be pleaſed to read this ſad Story, not for | was pronounced, then he beſtirred himſelf amain, and made double 
their Satisfaction ſake, but their Sorrows : It may dry up a friendly Tear, | Haſte for Heaven: It was for his Life, and therefore he would loſe 
perhaps, and ſtill a murmuring Groan, to ſee the comely Poſture of his | no Minute, but the ſame Night gave Directions to a dear Friend for 
Paſſion, how well all was carried by him, and how honourably ; and the | a Miniſter (whom he knew to have long honoured his F amily) to be 


{a} From the MS. of Dr. Richard Drake, late Chancellor of Sarum.—This Speech ſhould follow his Trial, in Vol, II. P. 213 to an7. 
(6) This Relation and Speech ſhould follow his Trial, Vol. II. P. 212 to 217. | 
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2. brought to him early next Morning; and it pleaſed Authority to gra- 
tify him in this great Deſire, ſo that an Order was ſent freely for the quiet 
Admifion:of any ſuch Perſon to him. With this ſpiritual Friend he 


ſpent ſome Hours every Day in Prayer, and other ghoſtly Refreſu- 
ments; whieh (God be praiſed) were not without ſweet Effect and Im- 


preſſions _ his Soul. There were ſome other Miniſters: (Mr, Bend 


and. Mr. Caryl)-of great Obſervation for Gravity and Godlineſs in theſe 


Times, who/viſited him, and who I am confident will put their Seal to 
this Truth with me, that they found him meek, humble, modeſt, peni- | 
tent, comſorted, and not far from the Kingdom of God, if not already 


in it; but I have good Hope he was in Poſſeſſion, and ſo had he, . thro” 
Grace Upon the Morning (which was the laſt he muſt ſee until that of 
the Reſurrection) he ſubmitted. to ſome wholeſome Orders of the Church, 
and received her Comforts by them. That done, he proceeded. to (the 
higheſt Enjoyment of Grace that can be adminiſtered upon Earth) the 
holy Communion, whereof with his Brother Sir Gilbert Gerard he was a 
Partaker, with as much Reverence, Zeal, Thankſulneſs, holy Sorrows, 
and holy Joys, as a devout Soul could evidence: He wept as if he would 
have waſhed his Saviour's Wounds, which his Faith preſented in his 
Tears; and yet he faid he was admirably raviſhed with all-inward Peace 
and Comfort in his own Conſcience, This paſſed ; he had now nothing 
to do but to die, which he expected that Morning very ſpeedily : But by 
the Pleaſure of Authority both the Time and the Place of his Execution 
were altered ; ſo that he was to wait a little longer until Evening, for his 


. Releaſe, Many Friends and Perſons of Honour came to take their laſt. 
Leave of him, who can gladly witneſs his Undiſturbedneſs and civil 
Chearfulneſs to every one of them. His Brother tarried continually with 


him, and they eat together ; and though ſome Eruptions of Paſſion could 
not be reſtrained now and then, where Nature was ſo much concerned, yet 
they were generally pleaſant ; and at laſt parted (about half an Hour be- 
fore he was led forth to Death) with as much Calmneſs and Placidneſs 
as if they had been to meet again anon ſafe and unhurt, as they had done 
formerly. So have I ſeen a windy and ſtormy Day conclude in Stilineſs 
and Sun-ſhine, as if weary, and deſiring to reſt without any Breath of 
Trouble. The Miniſter only waited on' him to the laſt ; and about Five 


o'Clock enters the Lieutenant of the Tower, and the Sheriff of London; 
(two, ſure Friends, that will not leave him, as long as he hath Life re- 


' maining in him :) [They told him a four Meſſage, That they were come 
to conduct him to his Death's Blow. He replied, They were very wel- 
come ; and received them ſo fearleſs and untroubled, that the Sheriff 
told the Miniſter, He was ſorry to ſee him ſo unfit for that Condition; but 
(under Favour) he miſtook his Condition : That which he accounted Fit- 
neſs to die, our Pamphlet-monger would have called Flagging and Cow- 
ardice. So hard a Thing -it is to ſatisfy all Curioſities, even with our 
Blood, and nothing more ingenious than to carry this bitter Cup even, 
when ſo many Miſconſtructions ſhake it. At his Lodging, he deſired the 
Sheriff that he would permit the Miniſter, and three others that were his 
Friends and Servants, to go upon the Scaffold with him; which, as it 
was a ſeaſonable Wiſdom in him to deſire, ſo was it a fortunate Kindneſs 
from them that granted it, elſe it may be their Teſtimony might have been 
wanting to his injured Reputation. He took Leave particularly of the 
Houſhold, where he was a Priſoner, and was ſo clearly collected in every 
Thing he did, that he went out of his Way into the Kate, to bid his 
Landlady farewel, giving Thanks for her Reſpects during his Bonds, 


Which he ſaid he ſhould die in to her. As he paſſed by the Guards in the 


Tower, he gave them Money twice, and told them, he ſhould trouble them 
no longer, being on his Remove to better Guards. He walked along to the 
Scaffold on Tower- Hill, ſhewing a great deal both of Humility and Re- 
ſpect to the People, who generally lamented him, and prayed for him. As 
he went, he was bare-headed for the moſt part, carrying his Hat in his 
Hand, and ſometimes reſting it in a careleſs Bravery on his Left Side, 
When he came to (or rather leaped upon) the Scaffold, (for he was fo 
far from flagging when about to tread that tragical Stage, that many ob- 
ſerved how ſprightfully he ſeemed to ſkip up the Steps to it, as if he 
had gone to dance there, rather than to die) his grim Executioner pre- 
ſented himſelf to him, to whom, with a chearful Smile, he ſaid, Welcome, 
honeſt Friend; and defiring to ſee his Ax, he took it into his Hands, and 
kiſſing it, with a pretty Glance of his Eye (which was a natural Loveli- 
neſs in him) towands the Minitter, he ſaid, This will! de the Deed, I war- 
rant it. The Scaffold was very much crowded with People, yet, as well 
as he could, he made ſome Turns to and fro upon it, with a Paper (which 
he had taken out of his Pocket) in his Hand, wherein, it ſeems, he had 


prepared ſome Heads of a Speech, which he intended to have delivered; 


but the Sheriff and Lieutenant told him, if he ſpoke any Thing, it muſt 


be very brief, and that they muſt not ſuffer him to ſpeak any Thing that 


was ſeditious: “ Well, Gentlemen {/aid be), your Will be done; but, 
God be praiſed, I never yet had to do with any Thing that was ſedi- 
« tious! I would fain have ſpoken ſomething to clearmyſelf to the World, 
« according to the Cuſtom, if it might have been: But come, Sir, 
« (ſays he, turning to the Minifter) let you and I ſpeak to him that will give 
« us Leave;” and ſo kneeling down together in a Corner of the Stage, 
the Miniſter prayed with him a thort Time ; which done, they ſtood up 
again: Then turning himſelf to the People, and putting off his Hat, he 
told them, That he was not permitted to ſpeak a few Words, accord- 
ing to his Intention, yet he doubted not but what he would have ſaid 
would come to their Eyes, though it muſt not come to their Ears; But 
« this I deſire all to take Notice of, (and this he ſpoke with a double Vehe- 
« mence) that I die a faithful Subject and Servant to King Charles the Se- 
« cond, whom I pray God to bleſs, and reſtore to his Kights ; and had 
« ] Ten Thouſand Thouſand Lives, I would gladly lay them all down 
c thus for his Service.” Here he was interrupted, and the Sheriff wiſhed 
him rather to confeſs what he knew concerning the horrid Plot he was 
condemned for; he anſwered, That he had confeſſed all that he knew 
concerning any Plot ; that he thought they knew more of the Plot that 
condemned him, than he did, but he heartily forgave them. The Mi- 
im, it was well done to forgive and pardon thoſe that perſecute 
as an Act of true Chriſtian Love, but, as his Caſe ſtood, Love 


was not 


lay). with all Candour and vincerity, not concealing any Thing 0 


that Nature, as was charged 13 as lat as he might glority God, 


and ſerve the Poblick Good. Upon Which; lifting. up his Eyes towarcz 
Heaven, and laying his Hand upon his Breaſt, ++ 0 | 
there bag been any ſuch I bing in this Breaſt, would I not have revealed 
* no more of any ſuch Deſign, but only what I have often acknowled 
5 chat it was motioned to me by He (who, I confidently - believe, 


is in their Hands, ) and debated twice or thrice, when I-was with kin . 


—— 


C but I never catertained it at all, and at the laſt: flatly diſowned it, ang 
<< told, him, I would have nothing to do in it. He was many Times 
Wa 1 me to nominate what Perſons I knew I could bring, and to hays 
<< their Names; but let them ſhew any ſuch. Thing, if they can againg 


me: But I am certain he is in their Hands.“ Pauſing here a little, and 


fetching a Turn or two on the Scaffold, being very hot, (as he had been 
all that Morning) he called for ſome Small- Beer, which he had given Or- 
der to be ready, and was brought thither in à Stone Bottle, of which 
he drank a little once or twice. Then the Miniſter went to him, and 
minded him, that ſomething might be expected from him, as to his Rel;. 
gion, and Diſpoſition to die: To which (gathering up an extraordinary 

eſolution in his F ace) he replied, I die a Chriſtian, a true Chriſtin 
e according to that Faith and Religion, which was profeſſed by the 
„ Church of England, in the Time of our late King, of bleſſed Memory, 


* And I praiſe God, I am ſo fitted and ready to die, that I am confident, | 


< by the Merits of Chriſt Jeſus, that my Sins are pardoned, and my Sal- 
vation is at Hand.” Then turning 8 he called for his Waiſtcoat 
and Cap, and throwing off his Doublet, put them on, whilſt his Servants 
helped to put up his Hair. His Waiſtcoat was not very clean, which 
he took Notice of to his Man: But tis no great Matter, ſaid he, if the 
Heart be clean, all's well enough. Being thus prepared, he calls for the 
Block, and viewing it, hs with Delight) laid himſelf down upon it, io 
ſee how it would fit, and was ſo far from ſinking at the Sight of it, that 
he almoſt played with it; and riſing quickly, pulls a little Prayer- Bock 
out of his Pocket, which he gave to the Miniſter, willing him to find 
that particular Prayer which was proper for that Occaſion; but the Crowd 
bong great, he could not quickly find it, ſo that he kneeled down with 
the Bock open awhile in his Hand, as if he had read, but quickly ſhut it, 
and prayed with great Expreſſions of Fervency by himſelf, When he had 
done, the Lieutenant ſaid ſomething to him (as it ſeems) concerning his 
Brother Charles, that had witneſſed againſt him; I know not what the 
Lieutenant ſaid, (for he ſpake low) but Mr. Gerard ſpake aloud, and re- 
plied paſſionately, + Oh Chriſt, Sir! I love my poor ben with all my 
«© Heart! He is but a Youth, and was terrified; I know how he was dealt 
with; tell him, I love him as well as ever I loved him in my Life: 
And commend me to my Brother Sir Gilbert, whoſe Releaſe I beſeeck 
6 you, Sir, to aſſiſt; there being no more Cauſe, that I know of; for 
his Impriſonment, than only that he was found in the ſame Bed with 
eme, which, ſure, is no capital Crime.” Having ſaid this, he took his 
Leave with him, and the Sheriff, and all he knew on the Stage; and 
turning about once more to the People, defired them to pray for him; him- 
ſelf kneeling down with the Miniſter, laid his Head in his Boſom, and 
they prayed together the laſt Time. After this, he bid them all farewel 
again, and beſought them to remember they had a poor Sovereign abroad, 
who deſerved to be remembered. Then forgiving the Executioner, and 
ſaluting the Miniſter with his laſt Embrace and Kiſſes, he bowed himſelf 
to the Stroke of Death, with as much Chriſtian Meekneſs and' noble 
Courage mixed together, as I believe was ever ſeen in any that had bled 
upon that Altar: And this all the People, that were Spectators, did ſeem to 
underſtand and acknowledge, beholding his fatal Blow with a univerſal 
Sadneſs and Silence; whereas, when the other Gentleman fell quickly 
after, upon another Score of Blood and Riot, they gave a great and general 
Shout, as applauding the Juſtice of the Partugal's Death“; but pitying 
and bewailing the untimely Fall of ſo brave and magnanimous a Spirit, as 
did (through all the Clouds of Death) ſhine Vee. in this unfortunate 
Gentleman, | | 


His SPEECH. 


Gentlemen, 


th AS this Kind of Spectacle is no new Entertainment to your Eyes, 
« for you have had a late Glut of ſuch Objects, ſo is it no ſtrange 
„Thing to me to be made ſuch a Spectacle; for I have been bred upon 
e the Theatre of Death, and have learned that Part fo well, though, I 
* confeſs, a very hard one, as to perform it pretty handſomely, both as 
becomes a Gentleman and a Chriſtian, 

«© Only I muſt defire you to expect no fine Prologue, or Speech, from 
«© me; I never ſtudied to make Orations : A very unfit Man to lay Plots 
« againſta State, who am ſcarce able to lay a few Lines of plain Engliß 
& together, as I ought; but though I cannot ſpeak happily, I doubt not 
„ but ſha!l die happily. | 

«© I confeſs myſelf a great Sinner; Who is innocent? God be merciful 
© to me, a miſerable Sinner. I adore the Juſtice of God in all this that 
* is come upon me: I have deſerved to die long ſince, and bleſſed be God, 
« who hath given me ſuch Time to prepare; but for this Crime I ſtand 
— We for To-day, I do proteſt mine own Innocency, as to any 
«© Confent or Engagement to act in it. 

6 hope you will believe me, when you conſider upon what ſlender 
e Proofs and Teſtimonies I ſuffer ; none of them legal, or poſitive, but 
« circumſtantial. 

« For my Brother Charles, alas, poor Youth ! how he was wrought 
« upon! But I deſire all my Friends to think honourably of him. 

«© For my Brother Sir Gilbert, this Imagination of a Plot is ſaid to have 
ce been hatched in France, but I fear the Neſt was at Whitehall. 

« As for the King, ſo far from concurring to ſuch a Deed, that I am 
e only unſatisfied in this, whether I ſhall die right in his Favour, be- 
<«« cauſe ſuſpected of any Thing ſo unworthy of him. 


* 


* Don Pontaleon Sa, Brother to the Portugal Ambaſſador, who was convicted July the 6th, with others of Murder, (in the New Exchange) by a Jury of fix Aliens, and fix 
Denizens, was brought to the Scaffold, and executed with Mr. Gerard. 


46 I fear 


be ought to deal in this Buſineſs (upon which bis Li. 


Oh ! Sir, Aar. be, if 
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41 fear be leſt bis Kingdom by ſuch PraQtices ; but whether he would 
es them ſoy e Queſtion : God bath better Ways, when it ſhall 
eee 
en lately in France, but oh mine on Score; for I have com- 
« mended there, and ptobably might again, © ©. 
“ For my Life, it hath been but a troubleſome one, but now I 
« hope I ſhall, reſt | Since I was any thing, I have ſerved the King, as I 
« was bound; and I with all that did fo had done it as faithfully ; He 
« was condemned for a Tyrant, but God—— © © © © | 
% For my Religion, though a Soldier, I am able ts profeſs I am a 
4 Chriſtian Soldier, a true Son of the Church of England, as conſtituted 
« under Queen Elizabeth, King James, and King Charles, of bleſſed 
« Memory: Her Doctrine and Government I embrace, her Truth and 
«© Peace I pray God to reſtore. URC 
1 humbly give Thanks to God Almighty, for providing me the 
n Comfort of a Miniſter, on whoſe Fidelity I might repoſe my 
«c Soul. * 1 4 | : 32 a 
And I pray God to bleſs the poor faithful Miniſters of this Church, 
« and give you Hearts to eſteem them; the Want whereof is no ſmall 
« Cauſe of our Miſery. | | 
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My Days have been few and evil, yet, God be bleſſed, ih all the 
«© Vanities and Folly of Youth, I have been far from Atheiſm, or Con- 
„ tempt of God's Worhip; T had always awful Impreſſions of God's 
ce Honour and Service, which is now my Comfort. 

And now, dear Countrymen; fare you well ! I pray God bleſs you 
<« all, and this whote Nation . 

&* Alas, poor England ! When will theſe black Days be over? When 
<< will there be Blood enough? I wiſh mine may fill up the Meaſure,--- 
] forgive all. e e 


Once more, fare you well! Commend me to all my Friends, pray 


“ for me. | i ee | 
« pray God make you as faithful and loyal as I have lived, and ay 
ec happy as I ſhall be by-and-bye, when I am dea. 
« Come, Lord Jeſus ! come quickly! 
<« Father of Mercies, have Mercy on me 
e Saviour of the World, fave'my Soul!!! 
O Lamb of God, that takes away the Sins of the World, hear my 
« Prayers . e = NR bs 
<« Into thy Hands, O Lord, I commend my Spirit! 
Lord Jeſus! receive my Soul!“ 


„ hath 
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VIII. 


The Trials, Behaviour, and Dying Speeches of Col. Okey, Col. Barkſtcad, and Miles Corber, Efe. 


April, 1662“. 


[Publiſhed by their Friends. 


ing involved in one and the ſame Danger, did, ſince the King's 
coming in, ſhip themſelves for Holland, after many great Difficul- 
ties and Hazards. Two of them, viz. Col. Barkſlzad, and Col. Okey, 
after a ſhort Stay in Holland, travelled up higher into the Country, and 
at length ſettled themſelves at a Town called Hana, in High Germany, 
where, by their good Carriage and obliging Converſation, they obtained 
the Favour and Privilege to be enrolled Free Burghers of the ſaid Town. 
They continued there for many Months, in good Eſteem with the In- 
habitants, and with great Endearment of Aﬀections to each other. Some 
urgent Occaſions inviting Col. Barkftead to return for Holland, Col. Okey, 
out of mere Kindneſs and Reſpect to his Friend, reſolves to accompany 
him, and ſo both of them took their firſt Conveniency for Holland; hav- 
ing before received Encouragement to undertake the Voyage, from a 
Friend, whom they had employed to ſolicit the States General, that they 
might abide for a ſhort Time within their Juriſdiction, unmoleſted, to 
which, as their Friend informed them, they did moſt freely and willingly 
condeſcend. Another alfo was more particularly engaged by Col, Okey, 
to acquaint Sir George Downing (the King's Reſident now in Holland,) 
with their [ntentions of coming ſpeedily into that Country in caſe they 
might, for a few Days, remain there in Safety, and that he had no Or- 
der from the King his Maſter to ſeize them: Sir George did aſſure that 
Gentleman, that he had no Order from the King to apprehend or moleſt 
them, but that they might be as free and ſafe there as himſelf. Upon 
this laſt Encouragement they did very much depend, Col. Okey eſpecially 
being confident that Sir George Downing had a particular Kindneſs for 
him, who gave him his firſt Bread in England, This generous and plain- 
hearted Colonel (who took a Meaſure of all Men by himſelf) did, with- 
out the leaſt Heſitation, repoſe a great deal of Truſt and Confidence in 
one whom he had been inſtrumental to raiſe from the Duſt, They had 
not been long in Holland, before their Occaſions called them to Delft, 
whereof the Dd Knight had timely Notice by one of his Spies 
employed for that Purpoſe, and having in Readineſs a Warrant from the 
States General for the ſeizing of them, the Knight, and his ruffianly 
Crew, without the leaſt Senſe of Humanity or Honour, having certain 
Knowledge of their Arrival at Delft, did, the ga ſame Night, pro- 
cecd upon their Deſign, and took them at their Lodging, together with 
Mr. Corbet, who, upon Notice had that they were in Town, went only 
to give them a Viſit, and it being late, was even ready to take his Leave 
of them. When they were all three thus ſeized, immediately they were 
hurried to Priſon, and by the Procurement of Sir George Downing, were 
moſt barbarouſly uſed, having Shackles and Fetters put upon them, and 
ſo caſt into a naſty, moiſt, and dark Dungeon, having nothing elſe but 
the damp Earth to repoſe upon, and there continued all Night, till two of 
the Clock the next Day, in a very ſad Condition ; but afterwards, being 
treated a little more like Men, ſome of the States came to them into the 
Priſon, bringing one of their chief Miniſters with them, and between 
examining of them, and diſcourſing with them concerning the Fact for 
which they were ſeized, and the Cauſe in which they were formerly en- 
gaged in England, wherein Col. Bark/lead eſpecially gave them ſuch Sa- 
tisfaction, that all of them, and particularly the Miniſter, when they 
took their Leaves of them, ſcemed to have a better Opinion both of their 
Perſons and their Cauſe, than they had before ; and did withal give them 
Aſſurance, that they ſhould not be delivered up, to be ſent for England, 
until they had had a more publick Hearing of what they could ſay in their 
own Defence. But by the extreme Officiouſneſs of Sir George Downing, 
and his continued Solicitations, accompanied (as is reported) with ſtrange 
enaces, theſe Perſons were ſoon after, (not only contrary to the parti- 
cular Engagements of the Lords before-mentioned, but alſo againſt the 
very Laws of Nations, and of all human Society and Commerce, yea, 
againſt their own former Practice, in the Caſe of Ravillac, who mur- 
dered the King of France,) by Order from the States General, at two of 


8 Ohey, Colonel ' Bark/tead, and Miles Corbet, Eſquire, be- 
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Delft, and from thence conveyed into one of the King of England's Fri- 

gates, provided for the Purpoſe, and fo in a few Days were brought for 
England, When they arrived at the Tower of London, they were forthwith 
diſpoſed of, by Order of the Lieutenant, to their ſeveral-Priſon-Lodgings, 
and there continued until the Sixteenth of Abril, 1662, upon which 
Dy they were carried up by Water to the King's-Bench Bar, to receive 
Judgment, having been already, by Act of Parliament, attainted of 
High-Treaſon, for compaſſing the Death of the late King Charles the 
Firſt, After a very ſhort Diſpute, whether the Priſoners at the Bar were 
the Perſons named in the forementioned Act of Attainder, yea or no? 
Witneſſes being produced, who made full Proof in the Affirmative, and 
the Priſoners themſelves confeſſing it, the Jury, without going from the 
Bar, gave in their Verdict, that they were the Perſons named in the ſaid 
Act, whereupon Judgment was given againſt them accordingly. After 
Sentence was given, they were remanded back to the Tower, TY, >; 


Colonel BaikKsTEAD's Behaviour, 


TH E Morning of his Execution being far ſpent in diſcourſing with his 

* Friends, the Sledge, about eight of the Clock came into the Tower, 
which making a great Noiſe upon the Stones, he ran to the Window 
with a ſmiling Countenance to view them, and ſaid, Oh / our Chariots 
are now come! A little while after the Sledge came, the Gentleman Por- 
ter, or ſome other Officer in the Tower, came to acquaint him with it, 
deſiring him to prepare for his Departure; to which he rejoicingly an- 
ſwered, That bleſſed be God, it was not then to do; and fo, with much 
Chearfulneſs, he committed his Wife into the Hands of the Lord God 
Almighty, reſting upon his Promiſe, That he will be a Father to ths 
Fatherleſs, and a Huſband to the Widow. A little before his Depar- 
ture, he deſired his Wife to button on his Cloak, which accordingly ſhe 
did, and preſently the Gentleman- Jailor, and a File of Soldiers came, by 
the Lieutenant's Order, and received him; at which Time he parted with 
his Wife and Relations, as himſelf profefſed, with as much Joy as ever 
he received them, Now being brought by the Jailor to the Lieutenant's 
Door, that being the Place appointed for the Sledge to receive them; 
and although it was the Place and Houſe in which he lived in Plenty and 
Honour, yet he had ſo much eſtranged himſelf unto it, that he did not ſo 
much as caſt his Eye upon it; and no Wonder, if his Treaſure were in 
Heaven, that his Heart was there alſo. He was appointed the firſt that 
ſhould enter the Sledge, and ſo to be drawn the foremoſt of the three 
through the City. Having thus entered the Sledge, he ſat down, and 
e HOe him with a chearful Countenance, and ſpeaking comfor- 
table Words to ſuch Friends as were near him, after a-while, the 
Sledges were ordered to be drawn away, which accordingly was perform- 
ed; and coming down the Church-Hill, oppoſite to his Priſon, (alias 
his Palace), his Wife, with ſome other Friends, ſtanding at the Win- 
dow, took her Handkerchief out of her Pocket, and ſhook it at him, 
which he perceiving, took off his Hat, and ſeveral Times ſhaking it over 
his Head, cried out with an aftoniſhing Chearfulneſs, To Heaven, ts 
Heaven, to Heaven, my Love, and leaveyou in the Storm ! Thus paſſing along, 
he came to the Tower-Gate, where ſome reviled him in Words and Car- 
riages, not only his Enemies, but his former intimate Friends, which he 
rather ſmiled than was troubled at. Near Holborn there came a young 
Woman to him, being very earneſt to ſpeak to him, which the Officers 
permitted ; all that ſhe told him ſhe had to ſay to him was this, That 
whatſoever he did, ſhe begged of him to go on chearfully in ſo glorious 
a Cauſe. Several ſpake to him in the ſame Manner: And though he met 
with ſome Revilers in the Way, yet the Number of his Friends, and of 
ſuch as bleſſed him, and the reſt in the Name of the Lord, far exceeded 
them. As he paſſed along, ſeveral Times, a Friend that accompanied 
him, aſked him how he did.? Who told him, He was never better in all his 
Life, and that he grew ſtronger and ſtronger every Moment. And going 


the Clock in the Morning, taken out of Priſon, and being manacled with 
Wriſt-Irons, Chains, and Locks, were thruſt into a Veſſel lying at 


* This ſhould follow the Trials and Speeches of the Regicides, Vol, II. p. 414 
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up Holborn, being in Diſcourſe with the ſame Friend, he, with a ſmiling 
Countenance, told him, That he evidently ſaw Jeſus Chriſt coming down 
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the Hill to receive and embrace him ; and that this Hour's Difficult 15 25 had gained much, as to the bexter Concernments, {for ſa his Wife 
he was now to go through, was not to be 222 with that Glory h 1 | 


d 1 n „ On, ** 0 Song, wage v6 * 
| | | | he | had declared unto him) which doubtleſs, well confidered, will out-weig, 
was to enjoy. When, he came neat the Place of Execution, the Multi- 


the Þ xecution, | all other Loſſes. - Some of theſe Friends ſyent ſome Time in Prayer ui 
tude of People encreaſing, they could not bring the Sledge near the { bim; alſo the Colonel 11 5 went to Prayer, and the Lord appeared 
Gallows, ſo the Sheriff ordered that he ſhould. be brought on Foot, I 


| much r s Splrit to own his Hand, and to fee his Goo! 
_ which accordingly was performed; and a Cart ſtanding ready under | neſs in all his Diſpenſations, and to implore further Aſhſtance: And be. 
the Gallows, he e got into it; before which, ſome of his Friends tween the Times. of Prayer, they had much {weet Conference with him 
took their Leave of him, he, leaving this. Word-of Counſel with them, in alt which he manifeſted a very 1 ang holy Frame of Spirit, an! 
To truſt in that God, that hath promiſed never to leave nor forſake thoſe | often declared, with great Chearfulneſs, that he was ready to be offered , 
une em men,, IO EI RIA ge: IE come, or no? And 
Being entered the Cart, the Executioner tied his Hands with black .) ſome Friends told him, Mall, now the Time draws nigh; who anſwered, FA 
Ribbons, taking off his Perriwig, and putting on his Cap. The Sheriff told ready, Tam ready. Then came the Order for his going to the Sledge; upon 
him, that he would permit him to Gy any thing between God and himſelf, | which he went with all Chearfulnefs, and ſo went forward with undaunted 
but nothing in Juſtification of the Act: But he refuſed to ſay any thing | Courage, to meet Death in the Face, like a Chriſtian Soldier indeed; who 
*till Col. Okey came, which was immediately after. „ . through the Lord's Afliſtance, preſently obtained more than a Conguet 
Several reviled him at the Place of Exequtionz among the reſt, the { overall his Enemies. « 
Lord , bidding him (in a ſcofling way) Good-buoy, arkſtead, Good- | | As he was in the Sledge, and drew near to the Place of Execution, 2 
buey | To which, with a Smile, he returned this Anſwer, Sir, you are no Friend came to him, and ſaid, Sir, I have 4 great Defire to know hoy, ; 
Gentleman, to triumph over a dying Man.. lt _ - | *s with you, and how the Lord is G 10 Ar Lamel, unto you, in ii; 
Another Thing obſervable was, that a Courtier, by way of Deriſion, | Condition you are new in. The Colonel replied, Friend, I thank you, | 
told him, O Barkſtead ! you have got the 8 (meaning a little 72 the Lord I have great Cauſe to praiſe and magnify his great and glarion 
Strong-water Bottle that he had in his Hand) To which he replied, That, | Name, for his unſpeakable Goodneſs towards me, eſpecially in this Preſent D, 
bleſſed be God, he had a better Comforter than that, or elſe he ſhould not | penſatian; for 1 can truly ſay, and that by Experience, that the Goodneſs f 
be able to ſtand there ſo chearfully as he did, h the Lord endures for ever ; and praiſed be God for this preſent Trial ! The 
To conclude, all his Carriages and Actions were exceeding chearful, | ſame Friend further replied, and ſaid, I pray, Sir, Are you not at all dejec- 


F 


| oing through thoſe Difficulties he met with, with an undaunted Reſo- ted in your Spirits? Are you not caft down in your Mind Have you net hard 
14 to the Admiration and Aſtoniſhment of his Enemies, and the great | Thoughts of God for this his frange Providence towards you ? The Colonel 
Rejoicing of his Friends, Who had before earneſtly beſought the Lord to | replied, Friend, I ſball endeavour to ſatisfy you as well as can in this My. 
vouchſafe his comforting and aſſiſting Preſence to him. | ter; and ] let you know, that T have not the leaft Trouble 1 5 my Heart, nor 
A FIN : ; the ft Burden upon my Spirit, upon the Account of my Sufferings ; neith, 
Colonel JN Oxer's Behaviour. ; _ any hard Thoughts of God, 7 on the contrary, can ſpeak to the Praiſ 
a ay that Col. Bark- | J 215 Grace, that his Goodneſs hath carried me forth above the Fear of 4 
Oe 1 oh oe 3 vey Leeres "+ 3 as the | theſe Things. And, my Friend, let me tell you farther, that T have ES 
King's-Benth Bar, after which a Friend went to viſit Col. Okey, and found 2 1 and . id Acquaintance With God, withn theſe three e- 
him in a ſweet and bleſſed Frame of Spirit, and very chearful, not in the Joe: Fords 425 22 4 22 all my 15 bl ana 7 N eſent, am fo far 
leaſt under any Diſcouragement, but acquainted the ſaid Friend, that they 7 4 4 Nee, % ft 357 ny 4 us, 9 1 am ſo much elevated 
had been up at Meſiminſier, and that Sentence was given againſt them ; | © A Ho 105 2 wy 4 en Ay wt if with me. 
and declared he was not in the leaſt diſquieted at it, but thankfully owned 55 1 7 Ken be vs * Ne 45 yr of oF 10 1 00 ag" Friend came 
the Providence of God, in bringing them from the Place where they were | 7 im, an 17 17 ow ne di ; ay . g antwered, 1 bleſs the L:rd, 
beyond Sea, to their preſent Condition, wherein he profeſſed himſelf to 93 ad 1 » ana de no je Fg 4e. W 4 "tg ; 4 about, than thi; 
be much ſatisfied, and declared, he had rather lay down his Life here, ba pb 2 * * 2 wt 1 7 ; K Bave, lays ar mad: 
than to have been buried in another Nation; and expreſſed further, That Fig 1 hall 4 Argh "1 , * e out one Charge more to make, and 


for what he was charged withal and condemned, he had not the leaſt 
Mr. Cox E T's Account of the Proceedings againſt him at Weſtminſter. 


Trouble upon his Spirit. He alſo told this Friend, That he defired to 


bleſs God for the Prayers of the Lord's People, for he found the Benefit 
and Advantage of them in this Time of his Trial: And with much | ef Hur day, April 17, ſome of his near Relations and Friends came to vi- 


| Chearfulneſs of Spirit, afterwards he did bleſs the Lord for his Goodneſs fit him, and having heard Tome malicious Reports to his Prejudice, as 
to him, declaring he had got more Benefit and Advantage in the Time of | that he had denied his Name, and not owned himſelf to be the Perſon that 
theſe his Troubles, than in many Years before ; and one Day eſpecially, | was mentioned in the AR, when he was at Weftminfler, at the King's- Bench 
ſince his coming into the Tower, he ſaid, He was reading ſome Verſes in | Bar; earneſtly deſired him to let them know the Truth of Things from 
the xvith Chapter of John, and the Lord did fo ſet home upon his Spirit, his own Mouth: To which he readily anſwered, That he was much mi- 
ver. 26, 27, eſpecially that Word, The Father himſelf loveth you, that he underſtood, and wrongful] repreſented, if any ſaid fo of him: And more- 
was ſo much refreſhed in his Soul, that for an Hour together he was, as it | over ſaid, That, he b ſed God, he was neither aſhamed of his Name, nor 
were, raviſhed with the Joy of the Lord ; the Sight of which was much of his Cauſe, nor of his Maſter, and hoped never ſhould; and then related 
Comfort to his dear Wife, and did much refreſh and cheer her Spirit, as followeth. : | 
And upon Friday, the Day before his Suffering, ſeveral Friends went That his Brethren, Col. Bark/tead, Col. Ottey, and himſelf, being 
unto him about One of the Clock, and were with him ſome Hours ; he | brought before their Judges, were there called all by their Names, to 
ſeveral Times ſpake to them, ſaying, /Yell, Friends, I fhall now get to which they made Anſwer, and, as they were bid, held up their Hands, 
Heaven before you, and ſpall go out f a ſinful, evil World, into that Place where Then the Queſtion being put, What they had to ſay for themſelves con- 
I ſhall fin no more, nor ſorrow any more ; I bleſs the Lord, he is good to me in | cerning the Fact which they ſtood there arraigned for, and which they 
all his Diſpenſations, and I could not have been without any of theſe Affiietions, were charged with in the Act of Parliament, at that Time read before 
Then he mentioned divers choice Places of Scripture, as 2 Cor. iv. 8, 9, | them? Mr, Corbet anſwered, He did not take himſelf to be the Perfon named 
and the 19th Verſe, explaining the Words to ſweet Advantage: As for Af- in the ſaid Act, for that he did never malicioufly, wickedly, and traitor- 
fictions, ſaid he, they are but flight and momentary, and that they wor 4 to ouſly imagine, contrive, or endeavour to murder the late King, as was 
Glory, yea, an exceeding, yea, a far more exceeding and eternal Weigbi of | there charged upon him in the ſaid Act, and therefore deſired them to 
Glory And much ſtrengthening himſelf with the Promiſes of God, 1/a. prove it. What! (faid ſome on the Beach) will you deny your Names 
xli1i. 1, 2. upon which Scripture he did thus deſcant: Though Jacob was | now? Did you not anſwer to, and hold up your Hands at thoſe Names? 
but a Worm, and ſo trodden upon by every one, yet the Lord would be with him, To-which Col. Okey made anſwer (not underſtand ing Mr. Corbet's Drift, 
and fo with all his Saints and People in their Sufferings. He inſiſted alſo upon | which was to have a Proof made, that they were Guilty, in Manner and 
that Scripture, Heb. xiii. 5, 6. together with man others, which were | Form as the Act expreſſeth it), He would never deny his Name for the 
proper to his Condition, and the Lord was pleaſed to make every one of | Matter: No more will J, faith Mr. Corbet, neither de J; but may there mt 
them a ſtrengthening Cordial to him, 5 be more Men of my Name, ſaith Mr. Corbet, that perhaps may have been guily 
The Day of Execution, ſeveral Friends went to Col. Oey, by Six of of Malice againſi the King? 8 my own Part I never was. Then 
the Clock in the Morning, where they found him ready dreſſed, and with | ol. Okey began to perceive his Miſtake, and Col. Barkſitad alſo ; who 
a ſweet, chearful Spirit bid them welcome. They aſked him how he did; | being thus reftified, Mr. Corbet proceeded, and told the Judge, It was true, 
he ſaid, Never better in his Life, and had found the Benefit of Prayers, they were called by their right Names, and d. d accordingly own them; 
and it had been a ſweet Night unto him, being ſweetly refreſhed, which | Yer, ſaith he, it doth not judicially appear to this Court, that we are the Per- 
alſo did much appear by his chearful and freſh Countenance ; for it was | ſons meant in the Ae (putting an Emphaſis on the word judicially). Ne, 
obſerved, that he never looked better in all his Days. He declared he had | faith one, the Parliament hath adjudged it, and you are the Men ; yet heu- 
much Quietneſs in his Spirit; and ſaid, As for the Loſs of his Eſtate, it | ever, ſaid ſome, let a Fury be empannelled: And then the Attorney-Ge- 
did not in the leaſt trouble him: Then a Friend hinted to him, the part- | neral ſaying, that he was ready fora Trial, a Jury was called, againſt 
ing with his Wife and Relations; he anſwered, She had been a very ten- which no Exceptions being made, Evidences were taken, and ther 
der Wife to him, and had expreſſed her abundant Love and Tenderneſs in | found Guilty (a). The Judge then aſked again, What they had 
this his Diſtreſs ; but he was not in the leaſt troubled at their parting, be- | now to ſay, why Sentence ſhouid not paſs? Mr. Corbet replied, 
ing aſſured the Lord would be better to her than he could be; and alſo ſaid, { He humbly conceived the Proceedings of the Court were not regular, 
that though his Wife had loſt much ſince ſhe knew him, as to outwards, nor 2 to former Precedents; for according to Law, there ought 


i : {a} The King againſt Okey, Barkſtead and Corbet. 

They having been attainted by A& of Parliament, for the Murder of King Charles the Firſt, being three of his Judges, which fate in the High Court of Juſtice, as they 
called it, and having eſcaped, and being retaken and brought to the Bar, and demanded whether they were the ſame Perſons in the Act mentioned? They ſaid, they were of 
the ſame Names, but there might be divers Perſons of the ſame Names: But they (further) ſaid, that the Court ought not to proceed againſt them, without having a Re- 
cord of their Attainder here in Court, as was done in Sir Malter Raleigh's Caſe, where the Indictment, though long before was (made) a Record of this Court, and produced; 
and thereupon the Record of the Act of their Attainder being removed by a Certiorari into Chancery, and theme ſent hither by a Mittimus, was read unto them; whereupon 
they pleaded, That they were not the ſame Perſons ; and Iſſue was taken thereon, and a Jury returned immediately to try it, which was done, and they were not permitted 
to challenge peremptorily ; for they are not now to be tried for the Treaſons, but (only) of the Identity of Perſons, and the Jury found them the ſame Perſons ; and thereupon 
Sentence of Execution was immediately given, and three or four Days afterward they were executed at Tyburn. Levinz 8 Reports, Vol, I. p. 61. 

Keling's Reports, p. 13. Memorandum, That in Eaſter Term, 14 Car. II. John Barkftead, John Okey, and Miles Corbet, three of thoſe Perſons who preſumed to judge the 
late King to Death, were apprehended, they then being outlawed upon the former Indictment; and they were brought to the King's-Bench Bar, and demanded ſeverally, 
What they could ſay, why Execution ſhould not be awarded againſt them (after the Indictment was firſt read to them)? And they pleaded, they were not the ſame Per- 
ſons; and thereupon, the ſame Day, a Jury was preſently returned, the Court ſitting, and they found they were the ſame Perſons, and ſo Execution awarded, which was 


à ter done accordingly. : ; x | 
- Note, So is the Report in the Manuſcript, but the Record is of an Attainder by 48 of Parliament; but there might be an Ouilazvry alſo, 
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(373). 
to be an indifment, an Information, and Scire Faciat, (as was in 
the Caſe of Sir Walter Ralei h) all which were pre-requiſite to an Hue in 
Law, as their Lordſhips well knew; fo that here was a Concluſion with- 
out Premifſes : Vet if it ſhould pleaſe the Judges to over-rule it, he was 
contented carrying himſelf with much Reverence and Reſpect unto the 
Court). To which either the Attorney-General, or ſome other, replied, 
That Mr. Corbet ſaid Fruth, as to ordinary Proceedings, but here it was 
extraordinary, viz. by Act of Parliament in a Bill of Attainder; and then 
cited a Book Caſe of one Stafford, who was thus proceeded againſt, ſen- 
tenced and executed in Henry the VIIth's Time. To which Mr. Corbet 
replied again, he had nothing to ſay to that, but what the Authority of 
the Nation had made Law, he muſt ſubmit to; and did acknowledge, as 
Things ſtood, they did proceed according to the Rules given them, and 
in that reſpect did what was juſt, according to the preſent Law. But did 
not confeſs the Fact, faith one, by your own Flight? It being a known 
axim, Dui fugam facit futetur facinus: To which Col. Bark/tead 
anſwer'd, That he, for his Part, fled for fear of an Arreft, threaten'd 
againſt him for Oy Thouſand Pounds for pretended falſe Impriſon- 
ment. Mr. Corbet ſaid, That he, for his Part, did not fly for Twelve 
Years together after the Fact done, and that any body who had a Mind to 


it, might _ have ſeized him, it being well known where he was all 


that time; and when he did fly, it was not prohibited, nor any way un- 
lawful, as conceived, for himſelf, or others, ſo to do; and now that he 
was return'd again, he knew not that he was an out-law'd Perſon, and, if 
Occaſion had been, could have been ready to have traverſed any Suit 


commenced againſt him. And as for what he had done in this Buſineſs, | 


that there he ſtood accuſed for, he ſaid, he was engaged in it by the then 
Supreme Publick RY, of the Nation, the Lawfulneſs of which 
Authority, he ſaid, at that Time, was every where acknowledged and re- 

uted ſo to be; and had he not this to plead for himſelf, he ſhould then 
— thought, that what was done by himſelf and others, had been very 
wicked and abominable: But the Authority being, ſince that Time, 
changed, and new Laws made, by which, both the Pact, and the Power 
itſelf too, by vertue of which it was done, are both ſaid to have been in- 
valid, (though the Law-makers, at that Time, did not think ſo,) he had 
nothing further to add. | 

This is a true Relation of this Matter, as near as poſſibly can be, taken 
from his own Mouth; if any Miſtake, be in a Word ignorantly related, 
or Sentence miſplaced, the Reader is defired to pardon it. | 

This Mr. Corbet having been heretofore bred at Lincoln's-Inn, and known 
to be a good Lawyer, and late Lord Chief Baron in Ireland, and allo 
much acquainted, by long Experience, with Affairs of State, as having 
been a Member in all the 3 that have ſat ſince the Beginning of 
the late King's Reign; and being alſo further known to have been an 


ancient and N ſound Chriſtian, a Man of a very tender 


Conſcience, and of an holy Life and Converſation, and that as well in 
his greateſt Proſperity, as in his Adverſity; it was the earneſt Deſire of 
many, even of all Parties that knew him, fully and clearly to underſtand 
from his own Mouth (eſpecially now in this Time of his Affliction) what 
inward Peace, Quiet, and Satisfaction he had in his own Conſcience, 
touching that Act which he was condemned, and very ſhortly to die for, 
and which paſſed under ſo many dreadful Names, of the moſt horrid, 
heinous, wicked, and unwarrantable Act that was ever done, of the vileſt 
Murder, moſt execrable Regicide, deteſtable and bloody Crime, that Men 
ever were guilty of, and like unto which none hath been ſaid to have been 
2 perpetrated in this World before, except the putting of Chriſt himſelf 
to death. 

His Anſwer to this Queſtion was the more deſired, becauſe he being 
taken for ſo good a Chriſtian, and ſo able and experienced a Lawyer and 
Stateſman, as is before deſcribed, his Opinion therein would be the more 
conſiderable, and his Words be of the greater Weight, which ſide ſever 
3 ſhould fall, whether to the Juſtification or the Condemnation of the 

a . 

Now to this Queſtion (which he ſaid he had long before examined 
thoroughly, and very well digeſted), he ſaid he would make this true, faith- 
ful, 2 ingenuous Anſwer, and hoped he ſhould ſtand to it, and maintain 
it to his laſt Breath. And although he did find (he ſaid) ſome near Rela- 
tions were not of his mind in it, yet for his own part he remained ſteady 
and unmoveable therein; and before ſeveral Witneſſes (which he had now 
left ſurviving) that heard him, declared as followeth : | 

1. He faid, When he was named and appointed by the Parliament to be 
one of the Judges, he was not preſent in the Houſe, nor did he at any time 

ive his own perſonal Conſent thereto, or Approbation of it, but rather 
fully reſolved never to engage in that Buſineſs. 

2. When the Bill came into the Houſe, he ſpake againſt it, and gave 
his Reaſons; nor could he be drawn by any Arguments to appear in the 
High Court of Juſtice, or allow of their Proceedings. 

| 2 3. The State of Affairs being as then they were, and the Conſe- 
quence on both ſides (either of owning, or not owning and joining in that 
AR), being with much Prayer and Conſideration well weighed by him, 
he at laſt came to a fixed Settlement in his Mind about theſe enſuing Parti- 
culars. | 

I. That the ſupreme Authority of the Nation, as then it ſtood (notwith- 
ſtanding the alterations made in it) being 2 accepted and ſubmitted 
to at home, and owned by foreign States abroad, without any Queſtion 
made of it from the Body and Bulk of the People (though here and there 
ſome ſcrupled it, whoſe Intereſt lay contrary), was lawful and ſufficient to 
warrant all that was or ſhould be done in reference to the late King. 

2. That the ſolemn Appeals made to God on both ſides, both by the 
King on his fide, and by the Parliament on their ſide, all the time of the 
War, and anſwered fo Gſtinctly and fully from Heaven, on behalf of the 


Parliament (as ail Men then ſeemed to judge) did further confirm him in 
the Warrantableneſs of their Under 
whole Cauſe. 
3- That the Foreſight of ſuch miſerable Changes, as by return of the 
N , and the Concomitants and Effects thereof (which he ſaw was 
or. VIII. 


ings, and Righteouſneſs of the 
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(374) 
aimed at, and did believe was intended by the late King, at leaſt after 
ſome time) did greatly induce him to look into, and fully inform himſelf 
about the Matter of the Charge againſt the fail late King. 5 
4. That upon mature and long Debates of Parliament, ahd ſuch as 
were authorized to ſearch into the Charge aforeſald, he found things fully 
proved; and moreover ſaid; That the Matters 0 678 were of a very 


unuſual and high Nature; but that which principally ſwayed him to do 


what he did, was the Blood of Ireland, and the leyying War againſt the 
Parliament, who were thereupon forced for their own Defence and 
the Safety of the People (by whom they were truſted, arid whom they did 
repreſent), to take up Arms, and ſo againſt their Wills to maintain a malt 
coſtly, dangerous, and unnatural War, | 

5. That though he was now fully ſatisfied in his own Mind of the 
Lawfulneſs of the Fact, as well as of the Power by which it was done, 
and that it was his Duty no longer to ſtand out, but to join with his 
Brethren as an Actor in it, or elſe he might become guilty of Unfaithful- 
neſs to the Cauſe of God and his Country ; yet ſuch was his baſe and 


timorous Spirit, that he kept back and would not appear in it; the rather, 


becauſe he was much ſet upon by his Nephew, Sir Thomas Corbet (who 
then lived in the Houſe with him) not to meddle at all; or have any hand 
in it. Now this Sir Thomas Corbet having a very conſiderable Eſtate, to 
which himſelf was next Heir, and which (in caſe he ſhuuld go crols to 
his Mind in this Buſineſs) he had Power (by cutting off the Entail) to 


15 away from him and his Children, he was loath to diſpleaſe; for he 


aw apparently which way his ſaid Nephew was bent. Yet, 

6. Notwithſtanding this, Conſcience wrought much with kim, and 
would not ſuffer him (he ſaid) to be quiet Night nor Day; for while, on 
the one hand, theſe carnal Fears and diſturbed Thoughts pulled him from 
his Duty (fo he called it), yet, on the other hand, it pleaſed God more 
ſtrongly to draw him to it, by often bringing and ſetting home upon his 
Heart that Scripture in Rev. xxi. 8. The Fearful and Unbelieving——/h:1l 
have their Part in the Lake that burneth with Fire and Brimſtone. This 
Text did ſo work and work in his Mind, and ſo powerfully prevail with 
him, that though he had deferred to appear at the High Court of Juſtice 
till the very lat Day of the Trial, yet then he durſt ſtay no longer, but 
made haſte to come in and fit among them, come what would of it in this 
World, leſt the aforeſaid Puniſhment of the Fea: ful ſhould hereafter for 
ever befal him. And what he now did (he ſaid) he did it with a free and 
reſolved Mind, and he bleſſed God that had conquered his cowardly 
Spirit, and enabled him at laſt (though late) to come in and do his Part, 
and in ſome meaſure to prove himſelf faithful and obedient to God's as 
well as the Nation's Call herein. And further ſaid, that upon the 
Grounds before alledged, if all that hath been done were to be actcd oyer 
again, he would do as he had done, and would not abate an Inch of it; 
which Words he ſpake with great Soberneſs and Settledneſs of Mind but 
the very Day before his Exccution, | 

Laſtly, As to the whole Buſineſs, he ſaid he could and did appeal to 
God, the righteous Judge of all things, that what he did (as far as he 
could diſcern himſelf) was not out of any ill Spirit towards the late King's 
Perſon, nor out of any the leaſt Malice or Diſaffection to him, nor yet out 
of any unworthy End or Delign of his own ; for as to the ſaid King's 
Lands or Goods, or other publick Title, he never deſired nor endea- 
voured to get any of them, but always by good Providence kept bimſelf 
free, that neither himſelf, nor any of his might grow rich, or make the 
leaſt Advantage that way. And as for that e and publick Act of 
Juſtice (as he called it), he did never repent at all that he had a hand in 
it, nor, after all the Searchings of Heart about it, did ſee Cauſe fo to do, 
when at wy time he had the moſt ſerious and calm Reflections upon it 
though he did confeſs, as to the Circumſtances of that Act (the Subſtance 
whereof he ſaid he muſt always own), he had been compaſled about with 
many ſinful Weakneſſes and E in the managing of it, as he had 
before in part hinted, which he hoped and belicved were all waſhed away 
in the Blood of Chriſt. 


Ar. Cornet T's Behauiur. 


ON the Day of his Execution, when he was finiſhing his Prayer, there 
was a noiſe at the Door, occaſioned by ſome that haſted to come in 


(not knowing what he was about), to tell him that he muſt prepare for the 
Sledge, but that he ſhould be called for the Jaſt of the three. 


In the mean while he fitted himſelf for his Journey; and firſt bethought. 


himſelf of his Cap, ſaying, Mist I not carry a Cap to the Gallus? and fo 
looked out the beſt he had. Truly (ſaid he) I had elmo? forget it; but it 
may be well excuſed, for I have noi ben uſed to theſe things. 

Then he took his Bible (which he promiſed to ſend back and give to 
his Keeper when he ſhould have done with it) and put it into his Pocket, 
to carry with him as his beſt and ſureſt Friend and Companion both in the 
Sledge and at the Gallows. Next, he pur alittle Bottle of Cordial into 
his 3 for his Uſe by the Way, if Occaſion ſhould be; But [ Hape 

ſaith he) 1 ſhall find a better Cordial, elſe I know I ſhall faint, for all this, 
his done, and his clean Linnen got on, z. Band and Cuffs, with his 
Cloak clean bruſhed and fitted about him, and allo a new Pair of Gloves 
put on, which his Wife had provided for him, and which he called his 
Wedding Gloves, he was now in Readineſs whenever he ſhould be ſent far; 
which a Friend taking notice cf, put him in mind of a Speech which fell 
from him the Night before, ſaying, Sir, you ſaid laſt Night, the Bride- 
room was ready, and the Marriage-Supper was ready, and the Robes and 

Grain were ready, but that you were not ready; methinks you arc read 
now ! and a very trim and handſome Bride! To which he ſmilingly e 
Am I ſo? The Lord make me ſo; bleſſed be God, I can ſay I am willing to it, 
as I have good Reaſon, for I am ſure tis the beſt Bridegroom that ever was 
that I am going to. And you need not be aſhamed to go, faith his 
Friend, conſidering what Garments you are cloathed with, and how you 
are decked (alluding to thoſe Words in J. Ixi 10.). To which he re- 
plied, Whatever we have of that kind, it is all of our Bridegroom's own 
Coſt; He is not 2 2 other Bridegrooms, for he purchaſeth his Bride, 
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he cloaths her, and he adorns her; whatever Beauty ſhe hath upon her | ever the Lord convinceth me to be a Sin : When the Lord fets beme that ups 
Perſon, or Love in her Heart towards the Bridegroom, tis he only that | Soul, I. fall expreſs it unto Gad and Man; antl truly that muſt be from him abe 
| % y . I ate of ot - | © Then Mr. Thomas Porter ſpake to him, I am ſorry-to ſee you there; by 
. 8 * of the Warders at the Door aſking if he would pleaſe to go? Doth | you will be a Man within'this half Hnr. 
1 ; the Gentleman Jaylor call for me? ſaith he. No, ſaid they, en, ſaid | '-Barkflead. I have, I bleſs God, an Aſſurance, through Feſus brit, tha ö 
* he, I have not my Warrant yet to go. I muſt ſtay for that firſt; till that | fall be ſo. But feeling the Cart ſtir under him, as be did ſeveral tine 
come, my Duty is to be paſlive ; it being with me as it was with Peter, | before, and thereby the Rope pinching him, he deſired it might be eaſe, 
who was to be carried whither he would not; yet when I am called, I | - Then Colonel Otey was brought towards the Cart; and when Colond 
bope then I ſhall go without further bidding. Then he reminded us of Barhſtead ſaw him, he lifted up his Eyes and Hands. 
being in the Way of our Duty, and in that to truſt God ; but take Heed, Some of the Sheriff's Officers, when Oiey came to the Cart, ſaid of 
(faith he) of Neglect of Duty, take Heed of ſinful Compliances, of apoſ- | him, That he was a luſty, ſtout, brave Man, as ever fought in England 
tatizing from God; take Heed of Superſtition, Popery, Idolatry ; keep | Then ſaid the Sheriff to Colonel Oley, I bope I need not give you th; 
cloſe to God and his Truth; Oh! truſt God, truſt in him, and then he | Caution, That you make n0 oh ar this horrid Offence, not to 2 
Will never leave you. 1 e I #hat Offence for which you are brought hither this Day. 
And now a Meſlenger was indeed come, to tell him that the Sheriffs | To which Colonel Otey made this Reply: Sir, I muſt not ye for God, mus, 
were ready for him: And I for them, ſaith he; and ſo preſently haſtened leſs for you; I hope you will give me Leave to ſpeak what lies upon my Conſciony 
away, without taking Leave of his Wiſe; which. one perceiving, ſaid to | whether I am guilty or not guilty : We will ſpeak ſomething of what lies pon 2. 
him, Will you not ſpeak to your Wife before you go? O yes, ſaid he; Then Mr. Corbet being at the Cart ready to come up, Colonel Ole 
and then turning back, ſaluted her; and committing and commending | ſtooping down to help him up, ſaid, Come, Brother Corbet, how 7; you ? 
3 her to the Lord, bid her farewell: But ſhe clinging to him, cried out,] And clapping his Hand upon his Breaſt, ſaid, 7 thank God, I have it Tg 
1 Ob, my dear Huſband ! my precious Huſband ! what an Huſband ſhall I | Then 3 to the Sheriff, he ſaid, May I have my Hat on, or Hand lays 
| now loſe ! whom I have not prized, whom I have not improved, as I Which you 43 ſaid the Sheriff, you have your Liberty for that. 
ought and might have done! Oh, ſaith ſhe, what will become of me! At | Then Colonel Okey addreſſed himſelf to ſpeak to the People as follower, . 
which Carriage of his Wife, though ſome Tears Were ready.to ſtart from | | | | 
his Eyes, yet he conquered himſelf, and taking his Wife by the Hand, ; Colonel O k v's Speech. 
ſaid, O my dear Wife, ſhall we part in a Shower? (which Words he-had | Gentlemen, | | WH 
uſed on Occaſion once before) Be contented, ſaid he, God will be an Huſ- 'T HE Providence of God hath brought me to this Place, to pay tha 
3 \ band and a Father to thee and thine ; with other ſuch like Words; which 22 Man oweth. I ſhall not trouble you with what is fu. 
1 and ſo kiſſing her, turned to his Son Miles, whom he took by the Hand, | perflueus, which is, to tell you of my Family, which of all the F amiliez 
Wn." | and bleſſed him alſo; and then haſtened to the Sledge, deſiring a Friend | in ral was the leaſt, and I was the leaſt of that Family, It is not un. 
to ſtay with his Wife and his Son, to comfort them, known to moſt here, what Troubles have been in this Nation, and hoy 
When he was bound in the Sledge, and ready to be drawn away, one | eminently the Hand of God did appear therein, Among many others that 
that had ſhewed him ſome Kindneſs in the Time of his Impriſonment, | were called forth to ſerve the King and Parliament, (as then the Cauſe was 
took him by the Hand, and aſked him how he did? Methinks, ſaith he, | ſtated) I was one, which I did faithfully, according to the beſt of my 
1 begin to ſee the Lord appearing, looking up to the Skies ; which at that | Power and Knowledge. I here do bleſs God, that I was called to thi: 
time (ſaid he that he ſpake to) were as clear and bright as he had ever ſeen | Work; for I am perſuaded in my Heart, that it was for the Glory of 
them: To this Friend Mr. Corbet ſaid, Farewell; and the Lord requite | God, and the Good of his People, however it was turned at laſt ; and if | 
you for all the Civilities that I have received from you. had as many Lives as I have Hairs in my Head, I ſhould have venture 
As herid along, he carried his Bible in his Hand, with his Eyes much | them all in that Cauſe. I have A upon me as to that; and I thaql: 
fixed upon the World over him that he was now going to; and being na- God, I am fully ſatisfied as to that Cauſe : But I ſhall ſay no more to that 
turally a very black, ſwarthy, melancholy Man, and aged alſo, his Coun- | but only this in general, That as the Parents of him that was born blind. 
tenance ſeemed ſad and dejected at a Diſtance, which cauſed ſuch | being 46 6 the Phariſees how he came to his Sight, anſwered, IIe is of 
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People as knew him not to think his Heart within too was like his Face | Age, let him ſpeak for himſelf; and fo the Cauſe is ſufficiently able to ſpeak 
without; but they were much miſtaken ; for though he abounded not, | for itſelf, But as to that which I have been adjudged for, and am come 
nor was lifted up with raviſhing Joys, as ſome have been, yet he had an | hither to give my Life for, viz. the Death of the late King, I ſhall only 
inward, firm, folid, well-ſettled Peace and Comfort, which was not now | ſay thus much, That I think moſt of you know, that I was none of the 
new to him, but which he had enjoyed and lived upon many Years, as is | Counſel within nor without, neither did I know any thing of the Trial of 
evident by many Paſſages which came from him even in the Sledge; take | the King, or who were the Judges, till I ſaw my Name inſerted in a 
two for Inſtance, till more come. Paper; and I did fit there but once or twice: But for any Malice to him, 
When one aſked how it was with him, after he had been drawn a good | I had no more than to my own Soul, but prayed for him to the laſt Hour 
Part of his Way; He gave this chearful Anſwer, I am well now (faith he), | of his Life, as I did for myſelf; and fo 4 done for this King alſo, 
but I ſhall be better anon, when I am gotten onder, above that Place, point- | which is my Duty to do. I have many hundred Times, ſince I went out 
ing to the Heavens before him. | of England, this two Years laſt paſt, and before alſo, begged with Tears 
Not long before he got to the End of his Journey, one came from a | of the Lord, if there were any Iniquity or Malice, or any Thing of that 
Friend to the Sledge- ſide, to tell him, that Endeavours were uſed to get | Nature, in what I did, that God would ſhew it to me; yea, the like | 
his Body for Burial. Mat care 1 ( ſaith he) what becomes of my Body when | did this very Morning, beſeeching the Lord, that if I had any Guilt of 
I am dead? Let them do what they will with it; I bleſs God my Soul is ſafe. his Majeſty's Blood upon me, or any Hatred againſt him, he would re- 
| | veal it to me, that I might here confeſs it before you all. But I have no- 
The ſeveral SPEECHES of Colonel John Okey, Colonel John Bark- | thing upon my Spirit as to that. And whatever other Men did, I ſhall 
ſtead, and Miles Corbet, ½. at the Place of Execution, April 19, 1662. | ſay nothing to that; as for myſelf, I can ſay again, that I got not any 

a 8 thing by it, but remained in the ſame Condition; I was a Colonel be- 
U PON April 19, 1662, being the Day appointed for the Execution | fore, and was no more ſince: I thank the Lord, I am clear in that. 
of Colonel John Bark/iead, Colonel Fobn Okey, and Miles Corbet, Eſq. | (Then making a Stop, he ſaid, There is ſuch a Noiſe, I cannot ſpeak.) 

. who were drawn on three ſeveral Hurdles from the Tower to Tyburn, Co- And, Sir, I ſhall tell you now what is upon my Spirit: I take what hath be- 
lonel Bari/lead was firſt brought to the Place of Execution, and then Co- | fallen me as righteous and juſt from the Lord, for my unworthy walking, 
lonel Okey, and then Mr, Corbet; who at a good Diſtance of time, one af- | for being no more zealous for God and his People, no more fruitful 
ter another, mounted a Cart, which was prepared for them to ſtand in | in my Generation, and no more thankful ; but as for that Thing, I thank 
whilſt they ſpake to the People. : the Lord, I have no Guilt upon my Spirit. And as for all my, other Sins, 
Colonel John Barkflead was the firſt that aſcended the Cart; and as ſoon | I confeſs they are many and great; but I thank the Lord, he hath given 

as he was in, he lifted up his Eyes to Heaven, and ſaid, Blaſſed be God /— | my Soul the Pardon of them all, through the Blood of Chriſt, for his 
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| And then immediately one, ſuppoſed to be of the Life-guard, cried out | Name's Sake, and through the Riches of his Grace, and his abundant 

! very loud, He is almoſt dead; if be be not quickly hanged, he will be dead be- Mercy towards me. And now I will only ſpeak a Word to our Friends 

| fore ; therefore hang him, hang him, before he be quite dead: See how he looks. | here. Youall know we have had many Troubles, and much Blood hath 

I | But, being much ſpent, he waved ſpeaking to that; and after he was | been ſhed, and there hath been a Vacancy as to a ſingle Perſon : But the 

= tied up, finding the Rope very ſtrait, he would ſit on the Side of the Cart | Nation did earneſtly defire him that now reigns ; and I wiſh from my Soul 

= to reſt himſelf, but could not till the Rope was ſomewhat looſened. Af- | he may reign gloriouſly and righteouſly, and reign here ſo, that he may 
1 ter reſting himſelf, it was expected he would ſay 3 before the | reign for ever. And now they have the great Mercy they did deſire, | t 
Wl other Priſoners came, which was at leaſt half an Hour's Diſtance. The wiſh that they would make a right Improvement of it, and that they a 
4 Sheriff, therefore, ſpake to him to this Effect: g would walk in ſome Meaſure anſwerable to that Mercy that they have ſo d 

1 | Sheriff. You mul net ſpeak any thing in Fuſtification of ſuch an horrid Of- | much deſired. I ſhall beg this, as a dying Man, That as they have fe- 
| * fence, fer which you came hither to ſuffer. ceived a Mercy, which they account ſo exceeding great, that they would ; 
J To which Colonel Bark/tead replied, I cannot ſpeak much, by reaſon of the | walk anſwerable to it, that God might have the Glory, and the Nation h 
1 Miatneſs of my Body; I d:fire to get as much Refreſhment as I can before I ſpeak, | might yet flouriſh in Peace and Righteouſneſs. I ſhall beg of theſe Gen- a 
bw | Then the Sheriff ſpake to Mr. Haſtings, who was Under-Sheriff of the | tlemen, 2 of the Guard) and all others that have a great Affection t 
ws County of e Will not you diſpatch one fir/t of ali? to their King, that they would pray more for him, and love him more, t 
| To which the Under-Sheriff anſwered, He uſe to hang all together. and that they would ſwear leſs, and drink leſs ; for if you were beyond t 
| | Colonel Bark/tead then lifted up his Eyes and Hands to Heaven. Sea, to hear what I have heard of this Nation, it would make your Hair t 
1} Then replied the Sheriff, Let it be according as it uſed to be. ſtand on End, and your Ears to tingle. They ſay certainly, that not- v 
= Then ſaid the Executioner to Colonel Bark/tead, You may be going on in | withſtanding the great Anſwer they have had of their Deſires, yet if they 2 
Wi your own Prayers, and liſe no Time. . go on in the Way of Wickedneſs and Blaſphemy, which they report do tl 
= bi! Barkſtead. 1 ſhall be but ſhort. And taking ſomething out of a Silver | abound in England, ti. my Part, I have been a cloſe Priſoner, and J 
li! Box, putting it into his Mouth, and lifting up his Eyes, ſaid, J bleſs Gad, | have ſpoken with Nobody almoſt ſince I came) that this Nation al 
| 1 have a better Comforter than this. cannot ſtand three Years together: Therefore I ſhall make it my t! 
Then being aſked by ſome Perſon of Quality, Whether he were not | humble Requeſt, That as this Nation hath flouriſhed and gone an 


ſorry for what he had done? He anſwered, Sir, 4 ſhall be forry for what- | beyond other Nations in Piety and Religion, it might flouriſh tea 
| times 
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imes more than it hath done theſe many Years upon the fame Ac- 


3 It hath been a Nation that hath profeſſed the Goſpel, which in- 


deed hath flouriſhed here more than in any other Kingdom, and fo it hath 
had more Glory and Honour than other Nations; and I defire it may 
continues that you may have Peace within your Palaces, and Plenty with- 


in your Dwellings. -Oh that every Man would ſtudy in his Place to fear 
God, and honour the King, and to give Glory to God, and walk in 

meaſure anſwerable to thoſe many Mercies they have and do enjoy! 
And, that as they have what they ſo much deſired, every Men would now 
beg, that the Goſpel may flouriſh, and that Righteouſneſs and Truth may 
de in the midſt of you! There is ſomething that I ſhall ſpeak more; { 


would be Joath to ſpeak, fo as to offend you in any thing (Then replied | 


the Sheriff, 1 am glad to hear theſe. Expreſſions from you). Sir, let me 
tell you, becauſe it is a very great Matter, and looks like a black Thing 
that is charged upon us in the Indictment, Lihould have abhorred it, had 
there not been a Face of Authority, an Authority that then was owned; 
had it not been ſo, I ſhould have abhorred to have done any thing in that 
Ruſineſs, as much as any Gentleman here: Therefore, I thank God, I 
have Peace as to that, and Peace as to all my Iniquities what ſoever, thro? 
rich Grace and Mercy. And truly as to the Cauſe, I ain as confident even 
as J am of my ReſurreQion, That that Cauſe, which we firſt took up the 
Sword for, which was for Righteouſneſs, and for Juſtice, and for the Ad- 
yancement of a godly 5 10 and a good Miniſtiy (however ſome 
Men turned about for their own Ends), ſhall yet revive again. I am con- 
ſident, I ſay, that Cauſe for which fo much Blood hath been ſhed, will 
have another Reſurrection ; that is, you will have a bleſſed Fruit of thoſe 
many thouſands that have been killed in the late War. But I would leave 
this to all my Brethren and Friends, that they would keep their Places, 
wait upon God, ſtand ſtill and fee the Salvation of God; and rather ſuf- 
fer than do any thing to deliver themſelves by any indirect or unjuſt 
Ways: If his Majeſty had been pleaſed to have given me my Life, or if 
] had come over, or heard (for I had a Warrant for my Return into Eng- 
land from the Houſe of Commons; but 1 fell ſhort two Days, and fo was 
fain to go back) time enough of the Proclamation, I would, through the 
Blefling of God, have lived quietly, and rather have ſuffered, than have 
done any thing againſt the Law of the Land; and I would ſay this to all 

ood Men — others, rather to ſuffer than take any indirect Means to 
deliver themſelves, but to wait upon God, keep their Way, ſtand. ſtill and 
ſee the Salvation of God: And God, when it ſhall make moſt for his own 
Glory, and the Good of his People, will deliver, and that in ſuch a Way 
that himſelf ſhall have glory in, and the Goſpel ſhall have no Reproach 
by. But becauſe ſome think we are Enemies to Magiſtracy and Miniftry, 
I ſhall only ſay this, That I always (I thank the Lord) did pray both 
for Magiſtracy and Miniſtry, and that you might have righteous Laws 
eſtabliſhed; that ſo Judgment may run down like a Stream, and Righteouſ- 
neſs like a mighty River: And that ſhall be my Prayer now, That God 
would give you Peace and Truth, and ſcatter them that delight in Blood 


| Mr. Cox ETI Speech. 
FE are now dying Men, and upon dying Ground, and we are now 
in the Preſence of the great God, to whom we are now going: 


Truly, I deſire to _ in his Fear, touching that which we are here 


come to ſuffer for. I will only ſay this, (Mr. Sheriff) Both the levying 
of the War, and that Act that we are now atcuſed and condemned for, 
if they had been done without Authority, they had been abominable ; and 
to juſtify that Authority, I do not come here to do it. The Parliament, 


the Wiſdom of the Nation, that now is, hath decriedit down, and ſaid *tis | 


void ; and the Court of Juſtice, where we have been in Purſuance of their 
Judgment, hath given Judgment againſt us. Truly fo Jong as that Act 
of Parliament ſtahds on Foot, Judges mult give Judgment accordingly ; 
but there have been many Appeals about that Authority, and the Nation 
hath been governed by it, and the Nations about us have owned it, and 
we are now going to God who is the righteous Judge, and that Word is 
upon my Heart, /. xxxiii. 22. Truly Men may judge, and they may 
make Laws; and it is our Duty to ſubmit to the Laws of the Nation, 
or leave it if we think them too hard. But whatſoever Laws are made, 
God is our ſudge, and he will judge this Cauſe, and God is our Law- 
giver : It is a Scripture Phraſe, God is our Lawgiver ; and he is alfo our 
King, and he will ſuave us: He will judge the Cauſe of his People: And | 
hope that the Minds of ſober Men will wait for that Judgment, Truly, 
Mr. Sheriff, as concerning that common Aſperſion laid upon us, That 
we ſhould be againſt Magiſtrates and Miniſters ; the Lord knows it is my 
Principle, and I deſire there may be a ſtanding, ſettled Government, a 
godly Magiſtracy, and likewiſe a godly Miniſtry in this Nation: And I 
pray God grant that his People may be bleſſed under them. And truly, 
for the Magiſtrate that now 1s, the Hand of God hath brought him into 
the Throne: While I have been in other Nations, I have bleſſed God, 
and deſired the Lord that he may rule for God, and be a Terror to Evil- 
doers, and countenance the true Profeſſors of the true Proteſtant Reli- 

ion, that he may defend both Religion itſelf, and the Profeſſors of it. 
Truty there have been many (as they call them) Sects and Hereſies, that 
have ſprung up in theſe later Times; but bleſſed be God, there have been 
alſo great Appearances of God, and much Light is broken out; more in 
this Nation than J could ever hear of or {ce in the Nations round about, 
though they profeſs the ſame Religion. 1 have been among many whom 
they call Reformed-Proteſtants ; but of true Proteſtants, ſuch as hold 
their Profeſſion in their Lives, there are more in this Nation than elſe- 
where, and they are not to be compared for Number, bleſſed be God, 
and the Lord increaſe them and multiply them daily; for the Glory of 


the Nation is not in a Multitude of People only, but of ſuch as fear the 


Lord, and worſhip God, and lift up his Name: And truly my Deſire 
and Prayer is, That the Goſpel, the true and glorious Goſpel of God, 
the Goſpel of Jeſus Chriſt, may have a free Courſe in this Nation, and 
may be glorified in the Lives of Men, as well as in their Words, 
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378) 
As for the particular Way of Worſhip that I am of, I ſhall only ſay; 
That in my Judgment and Conſcience I have, and do underſtand that 
which is called the Congregational Way to be neareſt to the Word of 
God; and I do freely bear my Teſtimony to the Confeffion of it, that is 
extant, which was made at the Savey e But with this, that alſo of the Aſ- 
ſembly of Divines that was made in the Time of the Long Parliament, 
and the Declaration they made concerning Religion, ſaving only as to 
the Diſcipline-part : As to the other, I do fully fubleribe unto it; for I 
think that the ſaid Confeſſions are the moſt clear of any Proteſtant Con- 
feſſions (whereof I have ſeen divers) that are extant; and in foreign 
Parts they will confeſs as much. | 
Mr. Sheriff, as to what I ſhall defite for the Nation (for truly we are 
taking our Leaves of it, and we ſhall ſee your Faces no more); that which 
I upon the Knees of my Soul do beg for this Nation, is, That as they 
are Proteſtants in Name, and take that upon them in Profeſſion ſo their 
Lives may be anſwerable. Truly nothing doth more dread my Spirit, 
and cauſe me to fear the Wrath of God to come upon this Nation, than 
when I hear that amongſt thoſe which bear the Names of Proteſtants, 
there is ſuch Profaneneſs, Drunkenneſs, Swearing, and ſuch Abomina- 
tions that are not to be named, no not among moral Men. The Lord 
ſtop the Courſe of them, as alſo the Growth of Popery and Superſtition, 
and that the Truth of God may break forth, and that Men may love it; 


loving: And if we love them, then truly God will love us, and bleſs us. 
Mr. Sheriff, for my own Part, if there were any here that I knew I had 
wronged, I would aſk them Pardon and Forgiveneſs, if I knew them. 1 
muſt confeſs, | have been in many public Actions; I have been of all 
the Parliaments ſince the late King's Reign; and in the beginning of this 
Parliament, I muſt confeſs (I being called to it), did think it was my 
Duty to act according to the Ability God gave me, and to deny mylelt; 
I thank God for it, I came with an Eſtate to the Parliament; and I bleſs 
God for it, I ſpent it while I ſat in the Parliament: And truly, I thank 
God, they cannot find any Eſtate that I have forfeited ; for I have none 
to forfeit. This Buſineſs, that we are here for, I was very far from bein 
a Contriver of. When the Bill came into the Houſe, I muſt confeſs, 
being a Member of the Parliament, did ſomewhat wonder at it, and I did 
ſpeak againſt it; but when it was paſſed, and I was named to be a Com- 
miſſioner, truly, it being done by that that was then called the Authority 
of the Nation, I did think I was bound to obey in that Reſpect. I will 
ſay no more. I never ſat but once in that they called the High Court of 
Juſtice; but for that I'll ſay ho more. I do not come to condemn that 


Authority and Power; neither will I now (becauſe the Parliament, and 


the Nation, and the Spirits of Men are againſt it) juſtify it. (And being 
a little interrupted, he ſaid) I will not ſpeak to offend any Man, Trulyz 
I thank God, I never got any thing, either of King's Lands, nor Biſhops, 
nor Dean and Chapters Lands; I never knew what belonged to the Trade 
of buying or ſelling Lands, I thought I was in a better Way, looking to 
that Station which God had called me to. And as my Brother ſaid, 
Let Men hold to their Stations, and to what God hath called them; and 
To ſerve God and their Country, and let them not be afraid. And I think 
it is the Honour of good Chriſtians, and of good People, to be obedient 
to the Government they are under, and to uphold it to the uttermoſt. 1 
have not much more to ſay, If any Man hath done me, any Wrong (as 
I perceived when we came along ſome People's Tongues were againſt us), 
I pray God forgive them. I deſire not to open my Mouth againſt any of 
thoſe Reproaches we met with. Some I perceived did exprels their Love, 
and their Love to my Soul; and I hope God will hear their Prayers. 
And while we are in the Land of the Living, I ſhall deſire to do as we 
have done fince his Majeſty came to the Government. When we were in 
Holland, we did pray for the King and the Government, and deſired of 
the Lord that they might ſettle Peace in the Nation ; which, if we love 
our Country, we ought to rejoice in, and our private Intereſts muſt give 
way to it, And truly, I ſhall deſire even from my very Soul, that if any 
Man here or elſewhere hath wronged me, that the Lord would forgive 
them. And truly the Court of Juſice that paſſed their Judgment upon 
us, as the Law ſtands, I think, did according to their Places. And if 
we may have Liberty in a few Words to commend ourſelves to God, I 
ſhall trouble you no further; and I thank you for your Civility. f 


Then Colonel Okey ſpale a few Wards, as fallnoeth ; 


Mr. Sheriff, I will not trouble you with any thing that he hath ſaid; 
only ſomething which I thought to ſpeak, as to my own Judgment. But 
this I would leave among you that live in the Land of the Living, I 
have been in moſt 8 Places where they call themſelves Proteſlants ; 
but I muſt tell you, there is a great deal of Difference between their Mi- 
niſters arid the Miniſters that be in England; and ſo of their Profeſſors. 
And therefore, as God hath given you ſuch Miniſters as ſcarce any other 
Nation hath beſides, ſo that you would honour and reſne& them; as alſo 
tlioſe that are Profeſſors and godly People; not ſuch as have a Shew only, 
but thoſe that are really ſuch, that you would countenance them, and 
honour them; for as for Miniſters and People that live according to the 
Word, I think there are not ſuch again in the World as ire to be found 
in theſe Nations. I ſhall add one Word further. 

I was, as near as ] can reckon, a Major and Colonel ſixteen Years in 
the Army (I only ſpeak that, becauſe I have a Word to ſay to another 
thing), I do not know whoſe Ox or whoſe Aſs I took away in that ſix- 
teen Years time; and if I have done any Man any Wrong, I hope and de- 
fire they will forgive me; as one that had many f ailings. And whoever 
hath proceeded againſt my Life, either in England or Holland, for there 
was one (who formerly was my Chaplain) that did purſue me to the 
very Death, where I remained but two Nights, and was going back 
again (for I had done my Buſineſs), but both him and all others upon 
the Earth I forgive as freely as I deſire the Lord to forgive me. I have no 

Malice 


for truly the Goſpel is worth the loving, the Truths of God are worth 
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Malice either to Judge or fury, but deſire that the Lord would forgive 
them; as alſo thoſe in Hallam that ſent us over, contrary to what they 
did engage to my Friends: We will ſay nothing of them, but pray God 
my wy * may not be laid to their Charge, nor to the Charge of any 
in England. e is «ſir 


: P 74 
a ; * 
4 on * * ; * 17585 « 8 k 1 
Then Colonel. Be #/ead addreſſed himſelf to ſpeak, as followeth 3 
| olonel | himſelf. to ſpeak, as foll * 1 
NY * * 5 | 


Az % une BarxITEAD's Speech. © * 
| 4 x 3 : o A * & 9 . F 3 4 o > F 4 £ | F 0 * & 1 8 3 


1 Shall, as near as I can, obſerve. your Order, and not willingly do any 
"br that ſhall give Offence. I muſt confeſs the Weakneſs of my 


Body is ſuch, which hath not been of a Day, but of a long Time, that 
it will not give me Liberty to ſpeak much; and I have had this Adyan- 
tage; that my Brethren have ſpoken before me; and were I to ſpeak at 
large, I muſt ſpeak over the fame Things Teck they have f| already, 
and I am unwilling to trouble you with that, becauſe you ſaid your Time 
was overſlipt, and therefore I ſhall only ſpeak to the Cauſe as it was at 
firſt ſtated { w_ I hope, without Offence, we may ſay ſomething to that, 
ſo far as the Acts of Parliament have ſealed it up, or rather left it open). 
Truly therein I did engage very freely at the Beginning of the War for 
King and Parliament, and in the Place to which I was choſen, I bleſs the 
Lord he made me faithful to thoſe I ſerved: As to what hath been ſince 
that, I ſhall forbear to ſpeak to, only in the general ſay, That before 
and ſince I came into this late Trouble, I have begged of the Lord to give 


me a Sight of all my Sins, and ſhew me a Pardon in the Blood of Jeſus 


Chriſt ; which, through free Grace and Mercy, I can ſay the Lord hath 
done. I could not have ſtood with ſo much Comfort as I do now at this 
Time, if he had not given me an Aſſurance of the Pardon of all my Sins; 
and where he hath ſpoken Peace, there is none can ſpeak War or Trou- 
ble. I conceive it not proper to give you here an Account of my Faith; for 
if I ſhould, I ſhould go very little aſide from my Brethren that have ſpoken 
before me: That which hath been my Judgment and my Practice, hath 
been the Congregational Way ;-I muſt own that, and do. I ſheuld much 
rejoyce to ſee a Spirit anſwering that great Mercy that the Lord hath 
given to this Nation; I mean that great 1 mm he hath beſtowed in 
giving them the Goſpel, and that in ſuch a Manner, as truly we, tho” 
we have been ſome hundreds. and thouſands of Miles among the Proteſtants 
abroad, yet I do not know it to be ſo pure as it is in this Ifle, bleſſed be 
the Lord; and I hope to the Nation of England the Lord will give Hearts 
to walk accordingly. | | 
And as to the Buſineſs of the Government of this Nation, as it now 
ſtands, I have prayed for it, and can pray for it, and ſhall, as long as I 
have Breath, pray for it; and do, from my Soul, defire that the Lord 
would blefs the King, and give him a Heart to rule for him, and his 
Glory, and then I am ſure the Lord will proſper him. | 
Indeed, as to thoſe that fear the Lord in the Nation, I could wiſh that 
the Lord would ſettle them, and make them of one Mind; but that is 
the Work of the Lord, and it muſt lie there; and truly he will do it in 
his Time. I muſt confefs, I ſpeak the rather to that, becauſe there hath 
formerly been ſomething acted by me towards Perſons that were not of 
my Judgment, which I have ſeen ſince was very hard; and I bleſs God I 
Have ſeen it, and have been ſorry for it: And therefore I do defire, that all 
that fear the Lord, would make it their Work and their Buſineſs to ſtudy to 
Jove God, and to love one another, and to love the Nation wherein they 
live, and to give no Diſturbance to it: For certainly, Sir, I ſhould 
leave this, as that which the Lord hath ſettled upon my Heart ; their 
Work is to fit ſtill, yea, their Strength is to fit ſtill, for the Lord will do 
his Work in his own Time ; and when he comes to do the Work, there 
is none ſhall hinder. I think you have had all Experience of it in the late 
Works which the Lord hath done; for I muſt own it his. | 
Indeed, Sir, I am ſorry that my Weakneſs of Body doth prevent me 
from ſpeaking more to you; yet 1 do bleſs God that I have this Oppor- 
tunity. All! ſhall ſay further is, That there is a Truth (and I hope I 
may ſpeak it without Offence) that is much upon my Spirit, and 1 am 
confident I ſhall fpeak it without any Offence at all. I think we are all 
here Chriſtians, and there is none bo (I think) but faith the Lord's 
Prayer, and ſays, Thy Kingdom come, thy Will be done in Earth, as it is in 
Heaven, Cc. and I hope they go through the 1 e and ſay why they 
do pray that Prayer; and alſo 25 For thine is the Kingdom, the Power and 
the Glory, for ever and ever. Amen. God hath given the Kingdoms of 
the Earth to Jeſus Chrift, he ſhall reign; and happy and bleſſed is that 
King and Nation that hath him for their King. And certainly, for His 
Majeſty that now is, to reign under Jeſus Chriſt, is no Diſhonour at all 
to him: For Chriſt doth, and ſhall rule over all the Kings, Princes, and 
Nations in the World. And therefore, indeed, this is that Kingdom that 
is moſt certain, and that we do defire, and all pray that it may come; 
and I do wiſh that all Perſons would have a Tenderneſs, and not be at 
Enmity with, nor hate, nor, as much as they can, cut the Throats of 
thoſe that own that Kingdom, and the Coming of that Kingdom, 


As to other Things, there hath been ſo much ſaid, that I ſhall forbear | 


ſpeaking ; only this, as to the Buſineſs of the King, I bleſs God I can 
ay it, i was no Actor or Contriver, either within or without, I was 
many Miles from this Place when that was _ : I was put in by the 
Authority that then ſat, and I was called and choſen to that Work ; and 
truly, what I did, I did without any Malice, without any Contrivement | 
in the leaſt; and did, even to the very laſt, pray for him: And ſince His 
Majeſty, that now 1s, came to the "Throne, I have, as I have 1 for 
my own Soul, prayed for him, and that he may reign in Peace and Righte- 
ouſneſs, to the Glory of God, and the Good of all the People of the Na- 
tion. I ſhall not et Oh you with more, becauſe I ſee your Time is paſt, 


+ - 
Then Cal, Oxv ſpate further, a: followeth. 


TI T not only out udgments now, but it was our Practice when 
I were 40 the — we did ſhun any Diſputes, nay we avoided 0. 
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| Mr. Sherif, 


| cafions of ſeeing our own Coun z becauſe we would have nothing w 

do with the Aﬀairs in England, but to pray for them, and to perſuade to he 
| quiet; and to fit ſtill; ſo that we may ſay, as Paul did in another Car. 
| neither found us in the Temple diſputing, or wrangling, or flirring ud the 


| People ; only our Work was to pray for them. 


Then Mr. Corbet ſaid, „Now we have done ſpeaking to Men, we 


| © now ſpeak unto our God; truly, he muſt help us, and give us his oun 


Spirit: Men may fay Prayers, and read them, but to pray in the Spi- 
« rit, and to 5 ſo, as to be accepted with God, requireth much 


Strength and Affiſtance from him.” Then Mr. Corbet addreſſed hin. 
ſelf to Prayer, which was very long. The Concluſion was omitted, be- 
cauſe of a buſtling amon the Horſes: WV. 


Then Col. Otey addreſſed himſelf ts Prayer. 5 Made 
Then Col. Bariſtead addreſſed himſelf to Prayer, having firſt ſpoken 
to the Sheriff theſe few Words following. 
I do ſee your Time is ſpent, and we are drawn up into a very narrow 
«© Compaſs; and I hope you will take my Word now as before. I ſhall 
only ſpeak a Word or two unto the Lord, and no more.” 


Then Col. Okey ſpake a few Words more, as followeth: 

<< I did break off Duty, becauſe you deſired it, and I would not 
© troubleſome to you.” | ED 

Then he very earneſtly expreſſed himſelf further, as followeth : 

O love the Lord, and hate all Things that are evil. I have found 
„ by Experience, more Evil in the leaſt Sin, than Good in any Thing 
& this World can afford; therefore I ag, all that are here, to love 
God, and to hate That that is evil. Lord give you Peace and 
Truth] I hope our Relations ſhall not fare the worſe for us, but that 


* , : 
# 


"ff 
be 


vou will ſhew them Kindneſs. And as to what my Brother ſaid, I thank 


„the Lord, I have the Aſſurance of his Love, and the Pardon of my 
Sins through the Riches of his Grace, and free Love in Jeſus Chriſt,” 


After this, Col. Bariſſaad called a young Man, who was known to 
him, and taking a Silver Box out of his Pocket, he charged him to give 
it to his Daughter. h | 
Their Speeches and Prayers being ended, the Executioner cleared the 
Cart of the reſt of the People who were gotten in, and then pulled down 
their ſeveral Caps over their Eyes, and upon the lifting up their Hands, 
the Cart was drawn away; at which Time, Col. Bark/lead eſpecially was 
heard to ſay, Lord Feſus, receive our Souls ! And after he had hanged for a 
little Space, he lifted up his Hand. $2 | 

That which many did eſpecially take Notice of, was, That there was 
not ſo much as the leaſt Attempt made by any to raiſe a triumphant Shout 
upon the drawing away of the Cart; but there rather appeared the Symp- 
toms of an univerſal Face of Sadnefs in that vaſt and generally tumultuous 
Aſſembly, who were the Spectators of their ſeveral Deaths: 

They all hung near about a Quarter of an Hour: The firſt that was cut 
down was Col. Barkftead, who was quartered according to the Sentence; 
the other Two hanging all the while. The next cut down was Col. Ot, 
Mr. Corbet hanging ſtill, who, after Col. Okey was quartered, had the 
Execution done upon him alſo, according to the Sentence. Their ſeve- 
ral Quarters were brought back to Newgate, about Five of the Clock in 
the Afternoon, to be boiled. | 


A brief Account of Col. Oxev's Funeral. 


W HEN Col. Okey's Body was quartered, it pleaſed the King to fend a 
Warrant to the Sheriff of London, to deliver the macerated Body to 
be buried where his Wife thould think meet ; which Thing being grant- 
ed, without Petition or Application from her, or his Relations; and the 
Rumour of his Funeral ſuddenly flying about the City, and the Place ap- 
pointed at Stepney, (where his firſt Wife lieth in a fir Vault, which he 
purchafed formerly for a Burying-Place for him and his Family, ) there 
was a numerous Concourſe of ſober, ſubſtantial People aſſembled to Chrift- 
Charch, to attend the Corpſe, and ſome Thouſands more were coming 
thither to that Purpoſe ; ſo that there were in View about Twenty Thou- 
ſand People attending that Solemnity at, and coming to the Place afore- 
ſaid, who in a ſolemn and peaceable Manner behaved themſelves, as that 
Affair required: Yet it ſo pleafed the King to revoke his firſt Grant to 
Mrs. Okey, and by the Sheriff of London to diſappoint and ſend Home 
again the Company attending the Funeral; which the Sheriff with much 
arſhneſs, and many bitter Words, did his Work. The People, though 
much troubled at the Diſappointment, yet, ſo ſoon as they underſtood t 
King's Pleaſure, departed, and left the mangled Limbs to the Diſpoſal 
of them that had devoted them to the Gibbet and Ax: The Company 
left many a thouſand Sighs to attend him to his then unknown Grave. 
That Night the Body was carried to the Tower of Londen, and there, 


by Mr. Glendon, Parſon of Barkin, was buried with the Service-Book, 


afreſh wounding his bleeding Limbs thereby; but Rapes are imputed only 
to the Raviſher. Mr. Glendan could not but ſay, that his Body was laid 
there, in ſure and certain Hope of a joyful Reſurrection. His Teſtimony 
was true, though a Poet of their own. And now there he lies, and the 
Tewer of London is his Tomb. His Epitaph he partly writ in the Hearts 
of T houſands at the Place vf Execution. | 


For a particular Account of the Characters and Behaviour of the Regicides, 
and their Trials, (as given by their Friends) ſee Ludlow's Memoirs, 
Vol. III. p. 59, to 93, and p. 99, ts 104. | 


and my Weakneſs is ſuch, that I am neceſſitated to break off, 
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The Speech and Deportinent of Colonel Janes Toru , at bis Execution in Leadenhall- Street, Janu- 
; ary 27, 1663, who was condemm d for Felony and Burglary, in breaking oper the Houſe; and rob* 


bing of Mr, Francis Tavon, Merchant, living in Lime-Street, Lonpox. 


me: ſtreet End; where coming, Col. Turner call'd | 


Alon Eleven o Cl, Cel. Turner (attended with Adr. Ordinary of New- 
2 and anotber ine was drawn in 4 Cart to. 4 . 
denhall-ftreet, at Li 
te Executioner ts him, told bim, that bis Friends were defirqus of all his 
. Cleaths, and that in Conſideration thereof he gave bim 50 8. and 28. 64. to 
drink, and about 15 8. 10 the Serjeants and Yeemen, attending to ſee his Body 
and Claaths deliver'd to one Mrs. Smith there ; An flanding in the Cart, 
faid as followeth : 8 = | 


IR Richerd Ferd, and you, the other Mr. Sheriff, and all you Gen- 
tlemen: I am come hither to pay that Debt I owe, and that every 
n owes to Nature; tis the juſt Band of God upon me for my Sins, 
and there is no Man hath done me Wrong in it; and truly, it is my Sins, 
and the greatneſs of my Sins (and that I am very ſenſible of) hath brought 
me hither ;z and the greateſt Sin that troubles me, and lies upon me, 
which I hope the Blood of Jzsus CnRisr, nay, I am confident, the 
lood of Iss CHRIST bath waſhed all my Sins away, ) is that Sin which 
I was much addicted to, and that was the Sin of Prophaneneſs ; of blaſ- 
pheming God, of taking his Name in vain, Itis truth, I muſt not only 
accuſe myſelf, but, in ſome Senſe, give you the Truth of my Conſcience, 
I never heard any Man or Woman, or whatever they were, ſwear in m 
Life, but I did tremble to hear them: For keeping of Company with 
Gentlemen of Honour (they were Men of Quality, though that were an 
ill Quality in them) was the Occaſion of it, I never kept Company with 
any poor, baſe, inferior People, with any Thief, or any ſuch like baſe 


Perſon, in all my Life, but fled from them, and avoided them, till this 


Accident. Truly, thoſe poor Men engaged in it, I muſt free them, I 


brought them into this Buſineſs clearly and freely; and I beſeech you, 


Mr. Sheriffs, as I am a dying Man, that you will help thoſe People in 
this Buſinefs ; poor fil] Men As I was telling you, for that great Sin 
of Swearing ; Keepin 
Habit of Swearing, though I hated it and loath'd it, when I obſerved it in 
myſelf, and yet may be, did it again, forgetting preſently and not obſer- 
ving, being of a haſty Nature, It was my Raſhneſs, and my Inconſider- 
ateneſs, that hath brought me hither. Gentlemen, it is expected by all 


the City, and by all the World, that knows me, that I ſhould make ſome 


great and notorious Confeſſion ; it is Truth, I muſt, and freely do here 
confeſs, as I ſaid beſore, that tis my Sins in general, and that Sin of 
blaſpheming God's Name; I do charge myſelf particularly with that, as 
the Occaſion of bringing me hither : As for the Fact itſelf, I do tell ye, 
it was my own Act, my own Contrivance, and the poor Souls that are 
yonder, <p nothing of it, | | 

Gentlemen, you will live when I am gone: There is my two Sons; I 
here declare, as I expect Mercy by-and-bye, at the Hands of my Saviour 
and my God, they are as innocent as any Perſon that looks upon me. 
For the youngeſt, my Son Eh, he never knew or heard of one Penny of 
the Money, or Buſineſs at all; therefore he is clear; he was in his Bed 
that Night it was done, and in the Morning it was removed from my 
Houſe : For the elder, he never knew of any Ne or any thing of it; 
only I did tell him, that it was a Merchant's Money that was broke, and 
that I would ſecure it for his Wife and Children; ſo that he was clearly 
innocent of any thing of the Fact of the Robbery of the Houſe ; he knew 
not that it was Mr. Tryon's Money, but did carry that Money with me to 
Tower-Hill, as I bid him; ſo that he is as innocent as the younger. You 
underſtand me, Mr, Sheriffs; if you bid your Servant take ſo much 
Money, carry it, and diſpoſe of it as you direct him, What is it to him 
how you-came by that Money? So that I ſay, this eJder Son, he is (I 
ſpeak in the Preſence of God) as free as the other. 

I do beg and beſeech you, Mr, Sheriffs, in the Bowels of tender Mer- 
cy and Compaſſion, that you would go to the Lord-Mayor, to the Court 


of Aldermen, that theſe two poor young Men may be diſcharged ; let 


them not lie there until the next Seſſions, among Thieves and Murderers, 
for they will be utterly undone. INT are come from the Loins of good 
Parents; my Father was an ancient, Reverend Divine, a Parſon |within 
eleven Miles of this Town, a godly Minifter, forty odd Years Miniſter 
of one Pariſh ; no Man more beloved than he, a Man of Charity, and 
for Peace, never ſuffer'd them to go to Law; he was Juſtice of Peace 
amongſt them, Mediator for them; if any Poor wanted any thing, they 
came to him, he relieved them; he did all the Poor's Buſineſs, and com- 
poſed the Differences of the Rich likewiſe; I am the Son of that Father, 
though an unfortunate Son. My Wife was a Gentlewoman's Daughter 
in Dor/etſhire, her Mother had a great Portion, and is yet living; they 
are of the Family of the Fozlzs, 8co0/. the old King }, 4 of her Uncle, 
which was lent; they were Perſons of Quality. I fay, theſe Children, 
they came from the Loins of good' Perſons. This I ſpeak in reference 
that you will take that fatherly Care, that teſe two poor Boys may be 
turn'd out of Priſon, Their Mother hath nothing to ſupport them: Sup- 
poſe it your own Wife's Caſe; add not AMittion to Affliction ; reſtore 
her Children to her this Night, let me beg it, that God may be praiſed 
and glorified in the Truth of all Things. Will you promiſe it, Mr. 
Sheriffs, that you will endeavour it? 


— 


ompany with Perſons that did ſwear, I did get a 


— 


# 


| 


' an 1 e. 

Sir Richard Ford. I do; I have been ready at all Times to promiſe you 
any Thing which was in my Power to perform ; but aſk nor that which 
is _ in my Power to grant: You der 
night. | ow an 5 | f 

Turner. That's but comparatively; as ſoon as poſſible. 
Sir Richard Ferd. I do promiſe you, that this that you have declared 
concerning your Sons, ſhall be communicated to the proper Judges, and 
I will endeavour that they may be put out of our Gall. 

Sir Richard Rives. And I will uſe my Endeavours in the Thing. 

Turner, Pray do, they know nothing of it ; pray put them'out, m 
Wife will want them; he hath no Comfort left, and this will ruin ber, 

Sir Richard Rives. We will do our Endeavouf; proceed on. 

Turner. I have done, that's for the Children; then for William Turner, 
what he did, he did at my Inſtigation; he acted this at my Entreaty, it 
was wholly by my Direction, therefore Jet the poor Man be likewiſe diſ- 
charged, if there be no other Thing againſt him but this Fault. 

Sir Richard Ford. We will promiſe that we will take all Occaſions to 
give an Intimation to the Lord Chief Juſtice what you have declared, in 
extenuating of his Crime, as he was a Hireling of yours 
Turner. | have told you that it was my Sins that hath brought me hither; 
and truly I muſt deal really with you, this Nation is very full of Sin, of 
crying Sins, of Sins, that (without God's wonderful Mercies) the Land 
will ſuddenly mourn by his Hand : I have every Year expected the {weep- 
ing Plague to come and take away two-thirds of the Nation for the Sins 
that lie upon us; and truly, notwithſtanding the Miniſters of God do 
preach, and call, and cry aloud, yet Nobody regards them. Truly, from 
the Magiſtrate to the very Peaſant, there is abundance of Neglect to the 
true Service and Fear of God, that my Soul has bled and groan'd within 
me, as I have gone up and down the Streets, and as I have lain in my 
Bed. And I muſt ingenuouſly confeſs to you, . that I have not onee or 


twice, nor a hundred Times, but a thouſand Times, wiſh'd myſelf dife 


ſolved, and in another World, I have been ſick of it, not for any Want, 
but with the mere Trouble, the Diſlike that did ſo diſpleaſe me, to ſee all 
manner of Buſineſs in Tumults and Diſorders, and Sin, and all manner 
of Wickedneſs; that truly I have had no Pleaſure (thele latter Years) in 
the World; indeed I have not. I have (to my poor Wife) ſaid many a 
hundred Times, Lord God, that thou wert in thy Graye, and I too, 
were it not for theſe poor Children; truly, I could beg it of God, ſeein 

all People are in Combuſtion, none tied in Love and Amity, When 
was a Boy, there was no fuch Doings; my Father, I told you, was a 
Miniſter, there was eight or ten Gentlemen, adjoining Families, Who 


kept a Houfe of Hoſpitality, loving Friendſhip, Peace and Quietneſs ; 


but now there is no ſuch thing in the World: It is a new World, a World 
of Malice and Difference; and 'tis to blame, that Brethren do not hang 
together in Unity, RS; | re”. 

1 * expected, that I ſhould declare here, as a dying Man, ſomewhat 
to free myſelf from thoſe Aſperſions, Accuſations, and Calumnies, that 
have been laid upon me; thoſe Marks with black Coals that People have 
laid upon me; I do declare to you, there are a great many Scandals that 
lie upon me. I ſhall not juſtify myſelf at all, but rather accuſe myſelf, 
that 1 am, as St. Paul ſaith, The greate/t of Sinners. But for thoſe Things 
that are laid upon me, I muſt clear my Family and my Reputation, as I 
can before God, and in JESUS CariIsT, It is, laid upon me, that I ſhould 
take 200 J. of Dr. Hewyt's Lady, for to aſſiſt her in the helping her Huſ- 
band, that was, in the getting him a Pardon or Reprieve, To that 1 an- 


| ſwer, (I know not whether I ſhew'd yobs Mr. Sheriffs, my 2 Cer- 


tificate or no; 1 heard not of this Buſineſs 'till within theſe two ighis) 
I never heard of her, nor her Huſband, in ſuch a manner; no, I would 
not have had that Sin mix'd with my Blood, not for ten Thouſand 
Worlds; I ſhould have thought, whenever it had enter'd into my Cogita- 
tions, I ſhould have thought myſelf eternally loſt : But about that, I ſent 
Mr. Gray, of Black-Fri:rs, who rode thirty-two Miles the other Night, 
and he hath brought a Certificate under her Ladyſhip's Hand to the King; 
which Certificate, if they will go to my Wife, they may have it, and 
print it. She writes, ſhewing it to the King's Moſt Excellent Majeſty, 
That ſhe was inform'd, that James Turner, Gent. a Priſoner in Newgate, 
is accuſed for taking 200 J. of her towards the reprieving of her Huſband ; 
ſhe doth declare ſhe never knew him, nor heard of him, therefore the is 
bound in Conſcience to free him; and fo ſhe humbly takes her Leave, 
This is atteſted by that Gentleman, with an Affidavit under the Hand of 
Sir John Bramp/lon, Knight. She got a Letter from Secretary Thurlnw, 
wherein he writes, and ſets forth all the Buſineſs, That one Col. Ii hel- 
ten had 235 J. of my Lady Heut, to procure this Bufineſs; and that 
MA belton did pretend, that he had given Thurlow a Hundred Pound of it to 
that Purpoſe, which he there, under his Hand, denied that he ever reccive 
ed one Penny, directly or indirectly; ſo that Yhetton was the Perſon 
clearly accuſed, and ſhe ſent me Word, ſhe is ſuing him for the Money ; 
ſo for that I hope I have vindicated myſelf before God and the World. 
In the ſecond Place, there is another Calumny thrown upon me, and that 
is, That I ſhould cozen or deceive the King that now is of ſome Money, 
when I was beyond Sea with him; truly, it is well known to Thouſands 


This Speech ſhould follow his T rial, in Vol. II, p. 523» 
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put in bis Drink; which mould occaſion his Dearh ; he drank nalsga 
75 Houſe, mote than what my Wife and ſelf, and two or three hs; 
entlemen, that were there. He told my Wife once,” Chun, ſoich be 
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my Fortune and Goods, as a heart 1 * ſhoul: ; 
ive my Soul bat wich a Drop of his. Mercy, fo ſure as I ſerved the old 
Kin „ and pray d for him, a 3% 0 WO SPOTS SOR HOT ROY 
e firſt Commiſſion that ever I had, was eldeſt Captain of Horſe to 
William Marquis of Newcaſtle, in his dwn Regiment; I gave him the 


% 


| waked, again: He died of an Apoplexy, of Lethargy the 


Ten vary ill; pray give me a Cirp of your 
f 1. <3 gon. 


I mult cjear myſelf of this; 


Troop, Fourſcore and ſeventeen-Men, well Horſed; I never received one was ar the” Ei | | | | 
189 dvance for the faid Troop, and but one Week's Pay for myſelf} goncern d in this Buſineſs ? The Man could not put ah thing into oye. 
and Officers, and three Werks Pay for my Troopers, in all my Life, not | Drink fure; Thave heard of your Nan Tricks, but I muſt free Deine, 
a Penny more: I ſerved him faithfully four''Years, or thereabouts. I nd it. He was to do Daintry the County, 


was a Priſoner at Londen-Houſe, at York, in the Tower, at the Council bf 


and ſurely he wotild hot ſo fe ward him: I believe Darntry was as fret 4 


State, the Court⸗Martial, and the Council of War of Oliver's: I was a * body; but the Jury and Coroner did return, that he died of God 
Priſoner at Luton in Bedforaſbire; bringing the King up from Newark to Viſitation, a natural Diſeaſe, and 1 — have ſatisſied the World of that. 
Oxford, 1 was wounded, ſhot in the Neck, and taken Priſoner: And Me. Ordinary of Newgate." Pray, Colonel Turner, know you nothing 


— 


Mr. Tryon. : hear 
me, knows my Soul, it was not intended to rob him, or to hurt him, it 


tis very well known by Mr. 7/illiam' Cotton, who is one of the Gentle- 
men Harbingers of the King's, he is the ancjenteſt to this King, and hath 
ſerved his Father in that Office ; it was his ene to be hard by when 1 
was ſhot, who was then a Stranger to me, but he being one of the yo 
Servants, and hearing à Lieutenant Colonel of the King's was lain, he 
came in; after I Was ſhot, I was crept into a Hedge among Briers and 
Thorns," ſo deep, that he was forced to cut a Way to come at me, and 
ſo drew mie out, or 1 had died there, I was Priſoner at Luton, ſo to 
St. Alban, where I lay in Cure in the Compter, *till it coſt me, my firſt 
Penny reckoning, ſixty odd Pounds in Gold; they truſted me, and took 
my 


But I ſay, and I could wiſh with all my Soul, and J defire it earneſtly, 


that all People would take Warning by me this Day, and to avoid, as 
much as may be, all Sins in general: And I muſt declare to you likewiſe, 
that if it had pleaſed God, that two of the Officers had not met me, and 
arreſted me in St, Mary-Axe, between Two and Three of the Clock, and 
carried me here to the Hoop- Tavern, where they ſtaid me, Mr. Tryon had 
had every Pennyworth of his Goods and Money, and not loſt a Farthing, 
nor a Hair of his Head ; but God forgive them. A great deal of Blame 
hath lain upon me about thoſe Villains, who were half drunk, and beat 

I ſay, he had had all his Goods again. God above, that hears 


was to ingratiate myſelf: the Reaſons I told him Yeſterday. He is the 
worſe Man, the beſt part of 10,000/. ſince his Wife died; and I had lately 


ord, *till I could ſend to York, where' my Wife lived, nineteen | 
Miles beyond Tort: When I was able to ride, I was brought to Town, 


ber in my Life; ſhe is an honourable Perſon, the will not ſpeak'ofif 


I will now give Account of my Faith. I have been bred up u truck 
Prot:flant of the Primitive Church of England; my Father bred me, and 
inſtructed me very ſtrictly in the Lawof God: I will not tell you when 
came to Prentice, PI let that alone: I am free of the Company of Dia- 
— ; and I have lived civilly and honeſtly in St. Martin's, at the upper 

nd of Cheapfide ; I am ſure there are à I houſand ſorrowful Souls and 


weeping Eyes ſor me this Day. 


and pawn my Salvation upon it, That no Man dare gainſay that Jeſus 
Chriſt died for Sinners, of whom I am Chief: That Man that lays hold 
upon Chriſt by Faith, the Gates of Hell ſhall never prevail againſt him. 
1 I am thought to be a great Drinker, a Company-keeper ; my 
Occaſions did call me to Taverns, but I bleſs God, I think there is no 
Man (pardon me, for I will not ſpeak it with Oftentation), I hope no 
Man ever ſaw me diſguiſed in Drink, to my knowledge, except it was 
when I was a Boy. I am truly, heartily, and ſincerely ſorrowful for my 
Sins: I do confeſs them before my God, and the whole World, that the 
leaſt of my Sins are able to throw me into Hell; but that the Blood of 
Jeſus Chriſt, that doth waſh away the Sins of the whole World, hath 
purged and cleanſed mine. I fay, I do here heartily, ſolemnly, and 
wholly confeſs my Sins, and am truly ſorrowful for them; that is my 
Confeſſion, with more Trouble of Soul than J am able to expreſs. Here 
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put into Lendon-Houſe, where I abided, and paid my Ranſom, no Ex- Sir Richard Fyrd. Pray put that little Time that you have to ſpeng 
change would be allow'd. The King that is dead, (of bleſſed Memory) | here to good Uſe, and leave off theſe Relations 

ſent'three Exchanges for me, his own Trumpet, Sir Marmaduke Lang- | Turner: Have 3 little Patience, let me ſatisfy the World of ſome Par. 
dalt's Trumpet, and my own Trumpet. The Committee at St. Albar's | ticulars; T was a conſtant Church-man, tis well known to my Pari- Js 
returned the Trumpeters Word that I was dead, for my Wounds were | ſhioners; I never durſt fee a Man in the Church with his Hat on, it | 
mortal, and ſo I be ieve they did think I was dead. Afterwards I had | troubled me very much. If a Man comes before a Judge on Earth, he is | 
Command of more than one Troop, and I was Lieutenant-Colonel to | nor ſuffer'd to wear his Hat, much leſs ſhould they before the Magiſtrate R 
Sir John Preſton, and was eldeſt Captain to the Marquis of Newcaſtle. 3 the God of Heaven. | Nes F 
Sir Richard Ford. I have no Pleaſure to interrupt you; if you have Sir Richard Ford. Hear me one Word; thoſe revetend Perſons about N 

any thing to ſay, that may fit you for your Change, as Marks (for avoid- you, methinks they ſhould admoniſh you to leave off theſe Diſcourſes, 

ing theſe InborgRGtoes') to the People ?? Mr. Ordinary. e preſs to the Condemnation of a Man's ſelf, that he . 
Turner. I have done, Sir Richard. „„ 7 * be juſtified in God's Sight. . ee | d 
Sir Richard Ford. I do not apprehend this a proper Work for a dying urner. Mr. Sheriff, I will hold you but a very little while longer; I I 
Man; in good Earneſt, methinks, it is not a proper Work, for you to | do here truly confeſs that I have been, as I have ſaid, a very great Sinner, re 
give this Narrative now of the Affairs in the Army. | $4 guiity of all the Sins in the World. CAN OTE und £ ce 
Turner. I have but a few Words more; J have wholly told you, that r. Ordinary. Speak to ſome Particulars. W tg Jc 
it was my own Contrivance, and U elſe, that I come hither, and Turner. Pray, be quiet, can ye? Eſpecially that of Prophane- g 
therefore I do juſtly ſuffer here by the Hand of God and Juſtice; and I | neſs; I am truly ſenſible, heartily ſorrowful for my Sins; and I do beg of in 
do deſire all Chriſtian People, that either hear me, or ſee me, or ſhall hear of | God, of his infinite _— through the Merits of Chriſt, who died for ſe 
me, that they will take Warning by me; it is the firſt Offence of this Na- | me, to waſh . all my Sins, and all the Sins of this People here pre- V 
ture that ever I had to do withal in my Life. God is my Witneſs, as I | ſent, and all the Sins of the whole World. I do beg, that God will open 6; 
ſaid before, I never knew a Thief, or diſhoneſt Man, but I avoided them: | the Heart of any Man that ſtaggers in Faith, to confirm him. I do ſay, fi 


3 


diſeover'd which way and how: I haye told him of the Perſon, but this 
is not.a Place to name him, or ſpeak of theſe 98 ; I hope God will | I have made my true and faithful Confeſſion. In the ſecond Place; I haye f 
give him Wiſdom to avoid Dangers, and to make Good of what I told | made Reſtitution, ſo far as in me lay; the Gentleman hath every one of a 
him Yeſterday ; a worſe thing will come; for he will be robb'd indeed, | his Jewels again, every F arthing-worth ; nay, he hath two "Thouſand 1 
if he have not a Care: He ſhould have been robb'd about a Year ſince, | Pounds worth more than he miſs'd, therefore there was no Intention of * 
and he did employ me to enquire after it, and diſcover it: I have given | Felony : But my fad Fate in meeting with thoſe two ſad Officers, God P 
him Warning ſeveral Times: He is an honeſt, brave Gentleman, a | "2X of his Mercy everlaſtingly forgive them | S443 p 
Chriſtian, and an honeſt, charitable Man. But, Mr. Sheriffs, aſſure Ar. Ordinary. Expreſs your Charity as to the World. la 
youtrſelyes, ſo ſure as I am going to Heaven, I ſhall be there in Glory, | Turner. Do not put me out of my Way, I muſt go Step by Step. i 
io ſure had Mr. T7yen (if I had not met with theſe two fooliſh, timorous | Firſt, I have given you my own Confeſſion: Secondly, I have made Re- 
Officers) have had his Goods and Money again, there never had one | ftitution, I have reſtored all to my Power: The third Thing that is be- : 
Word of this Buſineſs been known. Twas a ſad Fate, that theſe two | hind of a Chriſtian, is my true and unfeign'd Repentance, and my Charity | 
Fellows, out of a little Fear, ſhould be the Occaſion of my coming | to the whole World; that God, that is the Searcher of all Secrets, that & 
hither ; but God forgive them; Stubs and Lyon, I mean, theſe two Vil- | tries the Reins, that knows all the inner Parts, knows my Soul, that I 7 
lains, I have Nobody to thank for my Blood, but them; and yet do I free | long and defire to be with Jeſus Chriſt in Glory. 1 
them, and freely forgive them: And I on 5 the whole World, as freely fr, Ordinary, Which is beſt of all. | | t 
as I deſire Go and CnrisT Jesvs ſhould forgive me. Mr. Sheriffs, are Turner. I am in perfect Charity with the whole World: It is expect: F 
you ſatisfied in this? Would you have me ſay any more touching the Fact? } ed by ſome, that I ſhould fall upon ſome Perſons to recriminate on them; h 
Ar. Sheriff, It is Satisfaction to us, if you are ſatisfied yourſelf. I ſhall not do it, the Lord God of his infinite Mercy forgive them. It 
Turner. This Morning, as I was coming out of the Priſon, to add | was reported to His Majeſty, that on Sunday laſt I was drunk, and that 8¹ 
Scandal to Scandal, one came and charged me I ſhould clear myſelf about | I abuſed this reverend Perfon Mr. Ordinary : This News was brought 
a Fire in Lothbury, in the new Buildings, whether I had any Hand in that; | me by ſome that were preſent when the King was told ſuch Stories, that Fa 
the Lord Jeſus Chriſt knows my Soul, 'till even now they aſk'd me the | I was drunk, and ranted, and ſwore God damn me, and God fink me, * 
Queſtion, I never thought of it, but was then heartily ſorry, and in my | and that I had five thouſand Pounds, and I would have a Pardon, and : 
Bed when I heard of it. | cared not for thu Buſineſs, and would have a Pardon when J pleaſe. = 
Another "ſent me a Letter, but I tore it, one Fohn Marſhall, touching | This great Reproach was thrown upon me to the King, and that, with 
ſome Money that was loſt in Coleman-Street ; he might as well he aid ſome other Scandals, has taken off the King's Affections: But this, I 
the Perſon to be born, as have aſked me, for I knew not of it. And one | is altogether falſe; for Mr. Hic#s, my Landlord, can tell, that on Sunday 25 
brought a Deed of one Katharine, 1 forgot her other Name, alack, I know Morning he would have had me drank my Morning's Draught; I "7 
told him, No, I would not drink : I only drank one ſmall Cup of Cyder* a 


nothing of it, There was another large Paper put into my Hands, touch- 
ing a Man that died in my Houſe, one Turner, a tall, proper Gentleman, 
a Glothier of Kent; he came to my Houſe, and defired me to furniſh one 
Daintry with five hundred Pounds, which he had a Place at the Cuſtom- 
Houſe for: This Turner was a Stranger to me, only a Name-ſake : It is 
thought, as by the Paper was hinted, that he ſhould have ſomething 


+ | 


| 


in the Morning, two little Glaſſes of Sack, and one Glaſs of Claret at 
Dinner. I went to Church with this reverend Gentleman, where I re- 
ceived a great deal of Comfort to my Soul, for which I thank him : He' 
made a ſound ſcholar-like Sermon, and fit for Perſons in our Condition. 
I did perceive they wanted a Clerk, and I took upon me to officiate 

as 
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APP ER 
tee happy f bad that Opportunity. I came home, and 
— my Chamber. About Eight or Nine o Clock, Juſtice Stringer 
0 wein Lame, and two or three Knights and Perſons of 
ity, eight or pine in all + They had one Bottle of Sack among them, 
elde Cop: And for the fweariog of thoſe Oaths, 
1 did not do it, I hate them, they were Untruths, and the Lord forgive 
them. that raiſed that Scandal. 
Sir, e AR end. 
a tone Thing, it is ſhort s That Night the Seſſions broke u 
3 Hole? It is a moſt fearful; ſad, deplorable Place; Heil 


ol, por Stick. for any Perſon. there; they lie like Swine upon the 


Sto N 0 | . - * 
Ground. one upon another, howling and roaring; it was more terrible 


me than this Death: I. would humbly beg, that rn provided 
0 


with ſome kind of Boards, like a Court of Guard, that Men may lie 
down. upon them. in. Eaſe; for when they ſhould be beſt prepared for their 
Ends, they are molt tormented, lying only upon the Ground; they had 
det take them and ary, ee as ſoon as they have their Sentence. 

the Keeper. Seventeen out of Nineteen made their Eſcapes 


* of; that Hole, they having only a Form there. | 
"Timer. I did with theſe poor Souls pray heartily ; none were able to 
y, poor Creatures l two were dying ; I prayed with them, comforted 
dem, aſſiſted them, and gave them hve Shillings when I came out of 
Hole: Now pray join with me in Prayer. | 
"Sir Richard Ford. If I did think there were a Reprieve to come ſor 
ou, 1 could be contentcd to ſpin out the Time thus; but, in good 
earneſt; expect none; unleſs you had an Apprehenſion you were not to 
die, you would not thus run to ſo many Impertinencies, that, methinks, 
cannot fit you for Death. | x5 

' Turner. Truly, I expect none; pray join with me in Prayer. 

(Then be pray d fome Time, and Mr. Weldon, the Ordinary of Newgate, 

«ind with him in Prayer.) © 
Mr. Ordinary. The Lord Jeſus have Mercy upon thee ! | 
Turner. Mr. Sheriffs, God be with 7 Pray remember my Duty and 

Reſpects to my Lord Mayor, and to a 
amilies. 

17 urner. Executioner, I charge you meddle not with my Cloaths. 
Serjeants. Col. Turner, we'll take care of them. | 
Turner. Lord, I am aſſured to be with thee in Glory; I do rely and 

depend, all in all, upon Chriſt : Refuſe not my Soul at the laſt Hour, 

I have. none in Heaven, nor none in Earth, nor any thing but thee to 

rely upon; and therefore into thy Hands, both now, and for ever, I 

commit my Soul, my Body, my Spirit, in fure and certain Hopes of a 

joyful RefurreQion at the. Day of Judgment, where I mult appear and 
ive Account for my Sins; but Jeſus Chriſt hath wathed them away 

in his Blood, Pray, Doctor, let me beg you to read thoſe Verſes in the 

ſecond of the Hebrews, to comfort me, _ the 14, 15, 16, 17, and 18 

Verſes. Foraſmuch then as the Children are Partakers of Fleſb and Blood, he 
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I muſt defire that you would now join with me in Prayer; but 1 | 


itielf, in Compariſon, cannot be ſuch a Place; there is neither Bench, | 


I the Aldermen, and to all their | 
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whe, through fur of Daath, wits all their Lifo-time /uljedt to Bondage: For 
verily he took fs, him the Nature of Angels, but he to:k on him the Seed of 
Abrabam ; whereforeg in all __ it beboved him to be made like unto. his 


 Bretbren, that bt might be @ merciful and faithful Bhgh-Pricft, in Things per- 


taining to God, to make Reconciliation for the Sint of the People; for in that 
he himſelf hath ſuffer d, being tempted, ke is able i fuccour them that are 
After this, he | pave Forty Sbillings to a Miniſter, to be given to the 
Poor of that Pariſh, and Eighteen Shilling and Sixpence more, to be 
deliver'd to his Wife, to be given to his young Son's School-Maſter. 
Turner, Mr. Fackſon, God be with you: Remember me to my Land- 
lord, and all there, My two Children, I hope, will be freed. Mr. 
Sheriff, muſt I hang all Day? | | N 
Sir Richard Ford. You will be cut down, as ſoon as you are dead. 
Turner. Pray tell me true, Mr. Sheriff. Ju 
Sir Richard Ford. You will not hang above half an Hour. 


Tbereupon, be directed the Executioner to take off his, Halter from 


his Shoulders; and afterwards ENS it in his Hand, kiſſed it, and put 


it on his Neck himſelf : Then after he had fitted- his Cap, and put it on, 
he went out of the Cart upon the Ladder. The Executioner tied him 
up, and pulling the Rope a little, ſays Turner, What, dolt thou mean 
to choak me ? Pray, fallow: give me more Rope: What a ſimple Fel- 
low is this]! How long have you been Executioner, that you know not: 
yet how to put the Knot? . K, | 

Mr. S:cter, Miniſter, out of a Window near. Mr. Turner, have you 
remember'd thoſe four Things I ſpake to you.of ? SE | 

Turner. I have dane them. EEO 

Mr. Secher, I truſt this Hour of Heavineſs will be an Hour of Hap- 
pineſs, ö | - | 
| Turner. I am aſſured of it. 1 | 

Mr, Secter,. A living Chriſtian in a dying Hour is the beſt of all. 

The Lord be with you, and the Lord carry your Soul ſafe thorogh the 
Jaws of Death, to the Joys of Life} | | 

Turner. I doubt not, but through a dark Cloud I ſhall ſee a bright 
Saviour, Executioner, look ye, turn me not off, till you have the 
Sign from me, which ſhall be by laying my Right Hand on my Left 
Shoulder. The Lord God forgive thee, I do. W 


In the Midſt of ſome private Ejaculations, offering to pull down his 
Cap, he eſpied a Gentlewoman at a Window nigh, kiſled his Hand, 
ſaid, Your Servant, M;/trefs.——His Cap being pull'd down, he lifted 
up his Hands, and faid, I diſcla:m any = He of mine, own, there is nothing. 
in nie; look upon me through Fejus Chrift, Lord Feſus, receive my Hul And 
thereupon giving the Sign, the Executioner turn'd him off. And after 
ſome ort Time he was cut down, and his Body convey'd to a Houſe 
. near, there to reſt for a Space, till they provided for him decent Burial, 

The Confluence of People from the Gaol to the Place of Execution 
was very great, beyond the Memory of any upon the like Occaſion, 


alſo bimſelf likewiſe took part of the ſame, that throygh Death he might de- 
þ Fr A 44 f Power. A Ducts, that is the Devil; and deliver them 


* 


During his Impriſonment, and to the laſt Breath of Life, his Car- 
riage was very undaunted. 7 | 
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The Behaviour and Speech of Mr. 


N the Interval, betwixt the Condemnation and Execution of John 
[ Tuyn, divers Applications, were made to him, in order both to his 
"Temporal and Eternal Good; and in particular, Mr. Welden, the Ordi- 
nary of Newgate, ſpent much Time and Pains 2 him, to convince 
him of that horrid Crime for which he was to ſuffer; particularly preſ- 
ſing him to a Confeſſion both of his Offence, and of the Author of that 
treaſonable Piece for which he was to die. His Anſwer was, T hat it 
was not his Principle to betray the Author, but it belong'd to others; 
whereupon Mr. Ordinary demanded of him, What it was that could 
prevail with him to wes Ab ls the Printing of it? He ſaid, He was a 
poor Man; that he had received Forty Shillings, and the Promiſe of a 
larger Sum, whereupon he undertook it ; but who it was that made him 
that Promiſe, he would not diſcover. 

Mr. Ordinary did likewiſe further urge him to a Confeſſion of the 
Author, upon a Confidence that ſuch a Diſcovery might ſave his Life: 
To which he replied, That he neither could do it, nor did believe him- 
ſelf obliged to it, if he could ; for better (ſays he) one ſuffer, than 
many. Being preſs'd to receive the Bleſſed Sacrament, he return'd, 
That he was not free to do it; he was againſt receiving according to 
the Forms of this Church, and he hoped he might do well enough with- 
out it; and in this Temper he continued 'till he came to the Place of 
Execution, where going up the Ladder, Mr. Sheriff told him, That if 
he had any Thing to ſay, he ſhould remember the Cautions he had 


given him. 


Twyn. I ſuppoſe this Appearance of People doth expect that I ſhould 
ſay ſomething as to the Matter I come here for. It is true, I come 
here condemn'd as a Traitor, for printing a Book, taken to be, and 
own'd to be, and judged to be, ſcandalous and ſeditious. 

Sir R. Ford. And treaſonable, put that in too. 

Twyn, For my own Part, I can ſay this, I knew it not to be ſo, till 
I came to the Bar to be tried ; I was ſurprized in the doing of it, both 
in the Beginning, and at Jaſt, I was clear and free in wy own Thoughts, 
as not to intend any Sedition. 

Sir R. Ford. I would not willingly interrupt a dying Man; I told 
you before that you mult not declare any thing in Juſtification, or Mi- 
tization of ſo foul a Crime; but if you had any thing to ſay that was 
for the diſburthening of your own Conſcience, or to give any good Ad- 
monitions to the People to beware of falling into the like Crime, you 


* This Speech ſhould follow his Trial, 


Joan Tw x, at his Execution *, 


| ſhould be. patiently heard; but I wonder you ſhould go about to juſtify 

yourſelf in this, when you did confeſs both to m ee here, and 

myſelf, after Sentence, that that which was paſſed upon you was juſt 
and deſerved. | 

Twyn. I do not ſay otherwiſe of it, but that it was juſt ; but as to 

| my Ignorance of the Matter of intending of imagining to foment and, 


a little Money for my Family ; I was as clear as the Child unborn of 
any other ma knowingly, of any ſuch Thing, I do look upon it as 
a Surprizal. Firſt, I was ee in this Matter, by r aſon of that 
dangerous Sickneſs and Weakneſs I was in when it was brought; I re- 
ceived it with my own Hands, but it was wrapt up in waſte Faper, and 
ſo I deliver'd it to my Servant, he went on with it; and two or three 
Days after, it was taken from me by thoſe that came to ſearch my Houſe, 
who themſelves told me, they came, upon Information ; ſo that it was a 
Matter I was ſurprized with when it was brought in, by reaſon of my 
Sickneſs and Weakneſs, being unable to overlook it: And likewiſe as 
ſoon as it was brought in, the third Day I was diſcover'd in it, by ſome 
way of Information; and whether thoſe that were the Senders of it in, 
might not be the Diſcoverers, I know not. Some Niſcovery was made 
by the Confeſſion of thoſe that ſearched my Houſe : They came by In- 
formation, not by Chance. Then when they had taken me, I did in- 
genuouſly acknowledge and confeſs who I had it of; and yet for all this, 
the ſearching after thoſe Perſons concern'd was neglected that whole 
| Day, tho' they were at Home, and eafy to be taken, 7 could prove it. 

Sir R. Ford, Mr, Tuyn, give me Leave to tell you onee more, that 1 
am heartily ſorry you have given me the Occaſion to interrupt you a 
ſecond Time; all theſe Things you pleaded at the Bar, and ſaid as much 
as you could; the Wiſdom and Juſtice of the Bench did not think this 
to be a ſufficient Excuſe of that Treaſon you are found guilty of: I 
would aſk to what End this Diſcourſe tends? Tell me your End, 

Twyn. My End is this, and it pleaſe your Worſhip, to ſhew how ig- 
norant and unacquainted I was with the Nature of the Thing ; and bow 
far I was in my Conſcicnce from intending that Treaſon. : 

Sir R. Ford. You ſay you were ſurprized, and that you knew not the 
Treaſon ; Was it not clearly and plainly (by your own Servant) proved 
that you compoſed ſome Part of it, and printed it yourſelf, and corrected 
it? Von underſtood Engliſh, or elſe you could not correct it; if you un- 
| derſtood Engliſh, or Senſe, you could not be ignorant that it was a hor- 


in Vol. II. p. 534. 


rid 
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contrive any ſuch Thing tending to ſuch Ends, but barely for getting, 
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Thi Fieco of Treaſon, dar as tb Lerch Man ought 
one half Hour; therefore do not juſtify yourſelf, is 


this 1 vou had a fair 


- Ten. I hall forbear to infill any furiber, as to the Narration of that himfelf; which is net only contr 
Matter 3 I ſhall be very unwilling and tender of reſſecting any thing upon made out by ſeveral Proofs at his T. 


* I's 0 2 4 N 
vou in | it, or otherwWir en 


that you are denied that Chriſtian Li- | Alder gates and other Gates of the City. * 
berty a dying Man ought to 1 1 we are not to ſuffer any Reflections on E/ ˙ĩ ˙ . — „ ; . 
rial: I ſay, we would not deprive you of | I will be here convenient . 
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four ders, which are to be diſpoſed e ae 


Quarters upon 


nt 


whieh Time, his Head is placed over 1 


Fa. 


rought back again corrected, and fo not corretui by 


rected; an | 
to what he formerly owned, as w 


o 


Frial, concerning his - own 


"the King, or the Government,.or 217 Offence to your Worſhips any way. of it, but to his ſolemn Declaration at the Bar, avowing, that he * 


— 


| all offend us. 
%% ͤVKTAu tea res POR 
Sir R. Ford. Do, do, we will join with you, en for ou. 
He continued in private Prayer on the Ladder ſome Time. | 
Sir R. Ford, Executioner, do not turn him off, till he has given you a 


F - 

* 
Dign. 
ot - 


when you have done; you muſt not throw yourſelf off, you will be your 
"own Executioner in that. „ 5 5 
Tun. Etecutioner, when I give you the Sign, by pulling you by the 
Shoe, then RO, " 4 | 5 . 

Etecutioner. I will, I will, the Lotd bleſs, thy poor Soul. lk 
Afterwards, the Execiitioner coming down, Mr. Tuyn told him, the 
Sign ſhould be by moving his Foot. 8 
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I Ordinary of Nelogate.. Mr. Tuyn, give 2 Sign to the Executioner, | her Maid) were neglected that whole Day, being at Home, and 1 


nothing more of the Buſineſs than what. he there delivered : Fo Aae 
9 


| fing ſuch a Conſeſſion, the next Queſtion: would infallibly have zen, | 


whom was it carried? or, Who corrected it? as the neadieſt way to the 
e 1/3 np ens 1 Ren #7 7 


| Secondly, he ſays, That the Perſons concerned (meaning Calvert, an} 


taken, which is diſproved, both by his own Servants, and « Catvert's; 
And likewife proved, on the other Side, That if he himſelf would have 
| ordered. his Apprentice to have Jook'd after the Maid (as he promiſed, 
and was directed), ſhe had been ſecured that very Morning 3 the Fellow 
meeting her in St. Bartholomeu/'s Cloſe, within a Quarter 'an Hour after 
his Maſter was carried away, not knowing that ſhe had any Concern in 
the Buſineſs, As to the Miſtreſs herſelf, ſhe is, at preſent, under Cuſtody, 
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E R XL. 


| The Earl of Ct.artenDon's Vindication of Himſelf againſt the Articles of Treaſon exbibited againſt him 


in Parliament *, 


Ar. Seymour's SPEECH to the Houſe of Lords. 
My Lords, | 


e J * Commons aſſembled in Parliament, having received In- 


formation of divers treaſonable Practices and Deſigns of a 
great Peer of this Houſe, (Edward Earl of Clarendon) com- 


and other Crimes and Miſdemeanors ; and I do here in their Names, 
and in the Names of the Commons of England, accuſe Edward: Earl 
4% of Clarendon of T reaſon, and other high Crimes and Miſdemeanors. I 
% am further commanded by the Houſe of Commons, to deſire your 
« Lordſhips, That the Earl of Clarendon may forthwith be ſequeſtered, 
«* from, Parliament, and be committed to ſafe Cuſtody. They further 
« command me to acquaint your Lordſhips, That they will in con- 
« yenient Time exhibit the Articles of the Charge againſt him. 


November 14, 1667. The Vote of the Houſe of Lords. 


1 = 
:. Reſolved, &c. 5 | 
„ 7 hat the Lords have net complied with the Ds ire of the Houſe of Com- 


arendon, and ſeque/tering | 


« mons, concerning the Commitment of the Earl e 
him from Parliament; becauſe the Houfe of Commons have only 7 bim 
« of Freaſen in general, and have not aſſigned or ſpecified any particular Treaſon. 


Clarendon. 


I. « T HAT the Earl of Clarenion hath deſigned a Standing Army to 
111 «* be railed, and to govern the Kingdom thereby; adviſing the 
« King to diflolve the preſent Parliament; to lay aſide all Thoughts of 
« Parliaments for the future; to govern by Military Power, and to 
4% maintain the ſame by Free Quarter and Contribution. | 
IL. ** That he hath, in hearing of many of his Majelty's Subjects, 
<« falſely and ſeditiouſly ſaid, the King was in his Heart a Papiſt, Popiſh- 
1 affected, or Words to thut Effect. | 
III. That he hath received great Sums of Money for paſſing the Can ry 
« Patent, and other illegal Patents; and granting ſeveral Inj unctions to 
« ſtop Proceedings at Law againſt them, and other illegal Patents former- 
ly granted. | 
10. „That he hath adviſed and procured divers of his Majeſty's Sub- 
« jects to be impriſoned againſt Law, in remote Iſlands, Garriſons, and 
« other Places, thereby to prevent them from the Benefit of the Law; 
<« and to introduce Precedents for Impriſoning of other of his' Majeſty's 
* Subjects in like Manner. 
V. * That he hath corruptly ſold ſeveral Offices, contrary to Law. 
VI. «That he hath procured his Majeſty's Cuſtoms to be farmed at 
« under Rates, knowing the ſame ; and great pretended Debts to be paid 


et 
cc 
4 
© mand me to accuſe the ſaid Edward Earl of Clarendon of Treaſon, | 
cc 
ec 
i. 


| 8 = bound : And hath received great Sums of Money for procuring the 
* ſame. r | 
VII. That he hath received great Sums of Money from the Com- 
«© pany of Vintners, or fome of them, or their Agents, for enhancing the 
<< Prices of Wine, and for frecing them from the Payment of legal Pe- 
e nalties which they had incurred. | | | 
VIII. “ That he hath in a ſhort Time gained to himſelf a far greater 
Eſtate than can be imagined to be lawfully gained in ſo ſhort a Time: And 
% contrary to his Oath, hath procured ſeveral Grants under the Great Seal 
% from his Majeſty; to himſelf and Relations, of ſeveral of his Majeſty's 
Lands, Hereditaments, and Leaſes, to the Diſ-profit of his Majeſty. 
IX. «That he introduced an arbitrary Government in his Majeſſy's 
9 2 Plantations; and hath cauſed ſuch as complained thereof, be- 
fore his Majeſty and Council, to be Jong impriſoned for ſo doing. 
X. © That he did reje&t-and fruſtrate a Propoſal and Undertaking, 
approved by his Majeſty, for the Preſervation of Nevis and St. Chriſte- 
5 2 and reducing the French Plantations to his Majeſty's Obedience, 
aſter the Commiſſions were drawn for that Purpoſe; which was the 
«« Occaſion of ſuch great Loſſes and Damages in thoſe Parts. | 

XI. „That he adviſed and effected the Sale of Dunkirk to the French 
King, being Part of his Majeſty's Dominions, together with the 
«© Ammunition, Artillery, and all Sorts of Stores there, and for nv 
0 De Value than tbe faid Ammunition, Artillery, and Stores were 
« worth. 62D 

XII. “ That the faid Earl did unduly cauſe his Majeſty's Letters Pa- 
<< tents under the Great Seal of England (to one Dr. Crowther) to be altered, 
and the Inrollment thereof to be unduly razed. 

XIII. “ That he hath, in an arbitrary Way, examined and drawn 
<< into Queſtion divers of his Majeſty's Subjects concerning their Lands, 
“ 'Tenements, Goods and Chattels, and Properties; determined thereof 
at the Council- Table, and ſtopped Proceedings at Law; and threatened 
* forme that pleaded the Statute of 17 Car. J. 8 

XIV. «That he had cauſed Que JYarranto's to be iſſued out againſt 
“ moſt of the Corporations of England by Act of Parliament, tothe in- 
<< tent he might receive great Sums of Money from them for renewin 
«© their Charters ; which when they complied withal, he cauſed the 1d 
Quo Warranto's to be diſcharged, and Proſecution thereon to ceaſe. 

XV. That he procured the Bills of Settlement for [reland, and re- 
« ceived great Sums of Money for the fame in a moſt corrupt and unlaw- 
ful Manner. | * ot a] 
XVI, © That he hath deluded his Majeſty and the Nation, in al 
foreign Treaties and Negotiations relating to the late War. | 
XVII. © That he was a principal Author of that fatal Counſel of dis 
«viding the Fleet, about June 1666.“ 2 c 


+ THE firſt Charge, then, that is printed againſt me, is, That the 


— 


« by his Majeſty, to the Payment whereof his Majeſty was not in Strict- 


This Vindication ſhould be read aſter the Proceedings againft the Earl of Clarendon, in Vol. II. p. 580. 


Earl of Clarendon hath deſigned à flanding Army to be raiſed, and to ge- 
| dern 


Montpelier, July 24, 1668. 


+ As nothing could he more ſurpriſing to me, nor I think to any Man elſe, than to find myſelf, after near Thirty Years Service of the 'Crown in the higheſt Truſt ; after 
having paſſed all the Time of his Majeſty's Exile with him beyond the Seas, and in his Service, and in which the indefatigable Pains I took was'netorious to many Nations; 
and after I had the Honour and Happineſs to return again with his Majeſty into England, and to receive from him ſo many eminent Marks of his Favour, and to fere 
him near Eight Years after his Return, in the Place of the greateſt Truſt, without ever having diſcovered that his Majeſty was offended with me, or, in Truth, that 
he had ever the leaſt ill Succeſs from any Counſel I had ever given him; or that any Perſon of Honour and Reputation, or Intereſt in the Nation, had ever made 
the leaſt Complaint againſt me, or had any Thought that the Miſcarriages (for Miſcarriages were enough ſpoken of) had proceeded from me, or any Advice 


mine: I ſay, as after all this I could not but be excecdingly ſurpriſed, to find myſelf 

vaur; and fallen fo far from his Kindneſs, even within three or four Days after his 

that ke reſolved to take the Great Seal from me; So it was no ſmall Comfort to 
3 


on a ſudden, when I had not the leaft Imagination of it, bereft of the King's Fa- 
Majeſty had vouchſafed to condole with me in my Houſe for the Death of my Wife, 
me, to ſe and know, that very few Men of Honour or Reputation 3 4 
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Tag, of any Quality, to, whom I am in any Degree 
me guil 

* by that | hope his Majeſty himſelf will vouchſafe to give me 
in this-Partjcular) who from all they have heard me ſay in Council, and 
in Converſation, can vindicate me from this.odious Opinion, Moving 


the Se 5, and to be ys with him and in his Service theſe many Years 
appy Return; I always eideavoured to * 
aws 


this Foundation and declared on per I came into the Service of his 
Father, by oppoſing all illegal and irregular Proceedings in Parliament; 
and 1 never ſwerved from that Rule in my Advice and Counſel to him or 
His Son. From the Time of his Majeſty's happy Return from beyond 
the Seas, I took nothing ſo much at Heart as the Eftabliſhment of the 
que Adminiſtration of Julie throughout the Kingdom, according to 
the known Laws of the Land, as the belt Expedient | could think of for 
the RT, the general Diſtempers of the Nation, and uniting the 
Hearts of the People in a true Obedience to, and Reverence for his Ma- 
jelty's Perſon and Government. And with what Succeſs | ſerved his 
Majeſty in this Province, (which he was pleaſed principally to commit 
to my Care and Truft) I mult appeal to the whole Nation; and whether 
the 6Ideft Man can remember, that in the beſt Times Juſtice was ever 
more equally adminiſtered, and with leſs Complaint and Murmur ; which 
hath been frequently acknowledged from all the Parts of the Kingdom, 
and been often taken Notice of by the King himſelf with great Approba- 
tion, and confeſſed by molt of the Nobility upon ſeveral Occaſions, I 
have often declared in Parliament the King's Affection and Reverence for 
the Laws, and his Reſolution neither to ſwerve from them himſelf, nor 
to ſuffer any body elſe to do ſo: And upon the. publick Occalions of 
ſwearing the Judges in any Courts, I always enjoincd them to be very 
ſtrict and preciſe in the Adminiſtration of Juſtice according to Law, with 
all Equality, and without Reſpect of Perſons, which the King expected 
from them; and that as le reſolyed never to interpoſe by Meſſage or Let 
ter for the Advancement or Favour of any Man's Right or Title, ſo he 
would take it very ill if any Subject (how great ſoever) ſhould be able to 
pervert them: And I do believe, there have never paſſed ſo many Years 
together in any Age, in whieh the Crown hath not in the leaſt Degree in- 
terpoſed in any Cauſe or Title depending in VMeſimi ter-Hall, to incline 
tae Court to this or that Side; or in which the Crown itſelf hath had io 
many Cauſes judged againſt it in ſeveral Courts ; at leaſt in which for- 
mer Practice and Uſage on the Behalf of the Crown hath been leſs fol- 
lowed : And nothing is more known, than that from the Time of the 
King's bleſſed Return into England, even to the Preparation of this Charge 
againſt me, I was reproached with nothing ſo much as too much adhering 
to the Law, and ſubjecting all Perions to it; and this Reproach hath noc 
been caſt upon me by any ſo bitterly and maliciouſly, and in Places where 
they thought it might produce moſt Prejudice to me, as by thoſe who now 
contrived this Charge, and who have always been great Enemies to the 
Law. | 

All this, and much more of this kind, is manifeſt to all the World ; 
and therefore I need not labour more in this Vindication. . Yet I cannot 
but obſerve, that there is not in all the King's Forces, nor was not when 
his Forces were then much greater, one Officer recommended by me; 


and moſt of them ſuch who profeſſed Neue v, a great Animoſity againſt 


me; having been, by the Malice of ſome Men, very unreaſonably per- 
ſuaded that I was their Enemy; that I deſired that they might be diſ- 
banded ; at leaſt ſo obliged to the Rules of Law, that they ſhould be every 
Day caſt into Prifon ; and they had indeed found that in ſome Inſolencies 
they had committed againſt the Law, and ſome Pretences they had made 
to Privileges againſt Arreſts, and the like, that I had always oppoſed their 
Deſires. So that it is not probable that I ſhould contribute my Advice 
for the raiſing a Standing Army, and that the Kingdom ſhould be go- 
verned thereby, when there were very few Men fo like to be deſtroyed by 
that Army as myſelf. | 

There is another Part of this Article, how improbable and impoſſible 
ſoever, which in many Reſpects will require a more ample Diſcourſe and 
Defence: That I adviſed the King to diſſolve the preſent Parliament; to 
lay ade ail Thoughts of Parjiaments for the future; to govern by Military 
Power, and to maintain the ſame by free Quarter and Contribution, 
Which Particulars, fo compounded and put together, and folemaly un- 
dertaken to be proved, even by two Privy-Councillors, who pretended to 
be preſent at the Debate, was in Truth the Foundation of the great Pre- 


4 F H N D I X. 


| 1 \ 
E 
judice that was raiſed againſt me; and which, though known to be falſe 
to the Perſons who diſperſcd it, and appeared very impoſſible to all Men 
who had but an indifferent good Opinion of my Integrity or Diſcretion ; 
yet the Manner of the Inſinuation, and the Ciicumſtances with which it 
was related, and the private Intimation from ſome Privy-Councillors that 
they would prove it, got ſo much Credit in the Houſe of Commons, that 
they thought fit to make it a Part of my Charge ; and therefore it will be 
pro to ſet out a clear Narrative of that whole Debate, upon ſome 
Particulars whereof thoſe Informers againſt their Oath, and againſt all 
kind of Ingenuity, have grounded their Inſinuation, and direct (though 
hitherto ſecret) Information: All the Particulars whercof are fo well 
known to ſeveral Perſons of Honour who were preſent, that I could neyer 
haye doubted, if the Matter had ever been brought to a public Examina- 
tion, I ſhould have received an ample Vindication ; and, in Truth, that 
the Informers themſelves, how conhdently ſoever tiey had undertaken 
warm gary have juſtified their Accuſation, | 

t the laſt Receſs of the Parliament it had been prorogued t 
of Oober following, | being at that time indiſpofed Rt the Gout Pry 10 
not able to be preſent. About the Beginning of June (the Treaty being 
then begun at Breda), the Dutch Fleet, under the Command of De Ritter. 
came upon our Coaſt, and ſeemed to be bound for the River of Chairs) 
which cauſe. a general Terror in Kent ; upon which, Lieutenant-Gene= 
ral Middl:ton was ſuddenly ſent down thither to draw the Train-bands 
together, in order to which he convened tem to Rocheſter + The Fortifi- 
cations at Sheerneſs 5 the King believed to have been made defenſible; 
having himſelf made a Journey thither in the Winter, and charged the 
Commiſiioners for the Ordnance for the Proſecution of it, who no doude 
failed much in the Execution of his Commands) were found ſo weak, and 
fo utterly untenable, that, upon the Approach of the Dutch Fleet, the Sol- 
diers who were in it (who were very good experienced Men, and under 
excellent Officers) were by their Cannon forced to quit it, and the Dutch 
preſently landed upon it, and ſeemed to have a Retolution of fortifying 
it: Upon the News whetcof, and of the general Diſtraction jn that 
Country, the Duke of Albemarle was ſent down to Chatham with ſuch 
Troops of Horſe and Foot as could ſpeedily be drawn together of the Re— 
giments of Guards, and ſuch of the Train- bands of the neighbour Coun- 
tries as could be perſuaded to march. Upon the General's Arrival at 
Chatham, he writ very chearful and confident Letters, that he had no 
Fear of the Dutch, if they ſhould make any Attempt, which he was con- 
fident they durit not do; and that he had put a Chain over the River 
which would ſtop their Ships from coming up: However, the next Da y 
being the twelfth of June, the Dusch Fleet advanced, having ned. 
the leaſt Difficulty broken the Chain, and ſhortly after taken and burned 
two or three of the greateſt Ships of the Royal Navy (which had been very 
negligently left there, and might well have been brought into Security), 
and ſix or ſeven Merchant-Ships, whereof ſome were Outward-bound with 
Merchandiſe; all Things being in fo great Diſtraction at Chatham, and 
OI, that —_— was done that was naturally to be expected 
rom an experienced Commander, who had excelle th hi 

ready to obey his Orders. : e 

The Noiſe of this quickly filled the City of Lend in; and yet the Con- 
fuſion there was not lo great as in the Court itſelf, where they who had 
moſt advanced the War, and reproached thoſe who were aovainſt it as 
Men who were not ſolicitous for the Honour of the Nation. and whe 
never ſpoke of the Dutch but with Contempt, and that they ſhould be 
cudgelled, were the moſt dejected Men that can be imagined ſpzakin 
very bitterly againſt thoſe who had advanced the War: And th as 
Dittraction was ſo great in Court and City, as if an Army of a Ne 
thouſand Men had encompaſled it; and though the Dutch Fleet returned 
out of the Thames, and advanced no farther than Chatham yet it re- 
mained ſtill upon the Coaſt, and landed about Hurwich, anti attempted 
the Caſtle of anghorne-Point, and kept the Counties of Hſe, Norfzlk 
and Suffolk, in perpetual Alarm for many Days: Ihe Trains bands which 
had been drawn together, pretended that the "Time was expired that 
any 7 na obliged to maintain themſelves ; and therefore required Pa 
or iberty to depart, though the Enemy was in View, and eee 
like to be made the firſt Prey. The Kegiments which had. been raiſed 


| without Charge to the King, upon the Intereſt of ſeveral Perſons of Ho- 


nour and great Reputation, had upon the firit Muſters received one 
Month's Pay ; but that Time was expired ; and they mult either receive 
another Pay, or take free Quarter upon the Couniry, which the Time 
would not bear. In this Perplexity, ſome Perſons had adviſed the K ing to 
ſummon the Parliament to convene upon a ſhort Day, notwithitandins 
it ſtood prorogued till Cescber. And when his Majeity aſked m 0 512 
nion of it, I told him I thought it could not be done; I was ſure it . 50 
had been done. To which his Majeſty replied, That he was ie 
by many that he might do it, and named Mr. Prynn to be of that (ONT 

nion. vShortly after his Majeſty appointed the whole Council to 4 
upon the Debate, of which | knew nothing till I came into the Room: 
1 he King himſelf told us what we were to debate upon; that we all * 


lized what was done; but that the ſame was contrived, purſued, and brought to paſs by Men and Women of no Credit in the Nation; by Men, who had never ſerved his 
| 


Maicſy or his bleiſed Father eminently 
1 * 3 . Po 
angry with me, for not being eaſed v 


andaciouſiy adminiftring in Matters of the higheſt Moment, with great Licence and Prefumption: 
King was firmly reſvived to deſtroy me, and wouid take it very well from all Men who wauld contribute thereunto, by tyingin: 
mies I had, were the only Perſons truſted in Employment; Men who had moſt eminently dire ihe b. N 


lickly and induſtriouſly declared, that the | 
any Charge or Accuſation againſt me; when the moſt notorious Ene 


or ulctully, but moſt of them of Truſt and Credit under Cromve!l, or never of Credit to do him the feaſt Service; and who were 071 v 
ith their vicious and debanched Lives, or for oppoſing or dilſuading their looſe and unreaſonable Counſels, which they were IT Þ. - 
4 


zut, above all, it was of the higheſt Conſolation to me, when it was pub- 


Lciou9y traduced the King, and been to that Time looked upon as inch by tis Majeſty; and all who were believed to have Kindneſs for me, were diſcountenanced « when Men 
* . 4 k 5 * 4 * 


of all Conditions and Degrees were daily 
do any Thing againſt their Confeiences, 
mould not be abie at beſt to produce and e 
in the Publick Affairs, were well able to vindicate me from the Guilt ot, 


ſollicited and importuned, by Promiſes and Threats, to declare themiclves againſt me, at leaſt it the 

: : . — — at IC would not | -þ 
that they abſent tRemielves from thofe Debates; that all this Malice and Conſpfracy, with fo long — rt as 3 
xnibit any other Charge and Accuſation againſt me, but ſuch a one, as moſt Men who knew me, or had any "Fruſt and Em 10 Nene. 
and even my Enemies themſelves did not believe; The Particulars whiercot (as far ED 25 


take Notice of them, they having not to this Day been reduced into any Form, io much as in the Houſe of Commrns itfelt) I ſhall now examine; and if I ſhall ap 


pear too tedious in the Examination and Piſqui 
ther Manner than is uſual upon Occaſions of this Kind; 


iftion of them, and to ſay more than is necclfiry for my own Defence, and to mention many particular Perſons in an 
I defire it may be remembered and conſidered, that this is not written as a formal An fv r to an Impeachment = 
þ 


le to be publiſhed in my Lite- time; a Judgment of Baniſhment being paſſed againſt me (without the leaſt Proof made, or offered, for the making roud an j 
” . 0 . - 0, 71 On a 
Freaſon or Miſdemeanout) by AR of Parliament; but is a Debt due to my Children and Poſterity, that they may knuw (how much ſocver they TOS may NE NCAE 


ET-Rs of the ſharp Malice againſt me) how far I am from any Guiit © 


excuſeg-if | fo far enlarge upon all Particulars, y be 
ſels, which have been the Source from which any of thofe bitter Wat 


5 f thoſe odious Crimes which have been fo odiouſly lad to my Charge. Aud this being my End, I may | 
that it may be manifeſt unto them how far I have been from treading in thoſe Faths, or having beeu accelfary to thoſe 82 5 
ers have flowed, which have corrupted the Taſte, even almost of the vhoule Nation, 25 


And in order 19 


this ſo neccſſary Diſcourſe and Vindication of my Integrity and Honour, I can only take Notice of the printed Paper of my Charge, all other Correſpondence and Commun: 


cation being io {trictly inhi 
Domettick Affairs, and 


Vol. VIII. 


the Letters they write and receive being to be firſt communicated to one of the Secretaric of State. 
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bit ed to ali kina of Men to hold any Commerce with me, except my Children and menial Servants, who only have Liberty to wri 
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(397) APPENDIX _— 


the Straits we were in, the general Diſtemper of. the Nation, the Inſo- | uſe that Expreifion of railing Contribution, as had been done in 
lence of the Enemy; that there was a Neceſſity of having an Army; that | Civil War; but how, from ſuch a Debate, in ſuch à Place, — — 
he gad no Money, nor knew where: to get any, nor could imagine any | ſuch. Circumſtances, every Particular whereof will be juſtified by a 
other Way to provide againſt the Inconveniencies which were in View, Lords of the Council, who were then preſent, can naturally be form? 
than by calling the Parliament; of which and any other Expedient he f any Concluſion, or in truth any reaſonable” Imagination, that I have de. 
would receive our Advice; expreſſing ſo much of his own Senſe, that it | ſigned a Standing Army to govern the Kingdom by, adviſed the Kin to 
was plain enough that he inclined to, that eee : Upon which three or | diſſolve the preſent Parliament, to lay aſide all Thoughts of Parliament 
four of thoſe who ſat at the lower End of the Table, and who were known | for the future, to govern by military Power, and to maintain the ſame 
to have contrived the Counſel, expreſſed themſelves at large; ſeemed very | by free Quarter and Contribution, I muſt and am very willing to ref 
confident that it might lawfully be done ; that no other Way could be | and ſubmit to the impartial Judgment of the Parliament, and of all dil. 
found to raiſe Money ; that Men could —— kept together — 5 . cerning Men. I VVV | | 
and deſired that they who were of another Opinion would propoſe ſome ot EY W „ wy 
Counſel. I do ra deny, their Reaſons did in no ks ſatisfy me; and * ſecond Ag is, That 1 e, in the Hearing of many of bis Me. 
though I knew very well that the Reſolution was upon the Matter al- Jef A 8 75 and ſeditiouſy ſaid, The King was in his Heart a 
ready taken, that there was a great Deſire in ſome Men (whoſe Malice to 83 ected or Words to that Effect. | 
me was enough known) to lead me into ſome Expreſſions of which th led Y ccakion too often, throughout this whole Charge, to acknoy. 
might take Advantage ; yet the Obligation of my Oath to deliver myſelf 4 ge he magnify the great Goodneſs of God Almighty, that ſince he 
freely, the conceived Security of that Place, and the Opinion that the Pigs 72 (for my greater Humiliation, and it may be to correct the 
Thing propoſed was not reaſonable,” and wquld produce many Inconve- | 7 ] « AS9 p Conſcience) to preſerve me entirely from thoſe Aſperſiom 
niencies to the King's Service, prevailed with me to pres my own | 11 * „and thoſe Flagella Linguæ, thoſe Strokes of the Tongue, which 
Conſcience, God knows, according to the beſt of my Unde — 1 6 5 K N ſome Mark or Scar in the Reputation they deſire to wound, 
ſaid, 1 knew well the Diſadyantage upon which 1 ſpoke in ſo tender a | hat drr hath yet Infuſed into the Hearts of my Enemies, who ſuggeſte 
Point, and too impopular a Thing it was to be againſt the convening of Ch contrived this Proſecution againſt me, to lay ſuch, Crimes to m 
the Parliament in a Time of ſo great Straits, when no other Remedy could — Ty my Nature is known moſt to abhor, and which cannot only 
be found; yet that appearing to me not practicable, I thought, it ought ney G - ieved, but muſt be contradifted, and a Vindication of me from 
. not to be embraced: That it was confelled by all hands, that in the Point that Guilt muſt be made, by all Men who know me to any degree, cr 
of Law, the convening them before the Time to which they were adjourn- have been much in my Company 5 and as Juſtice would have required ir, 
ed, was at leaſt very doubtful ; and to me, upon all the Diſquiſition I ſo the uſual Form in Caſes of this kind doth exact, that in ſo general à 
could make, it was very clear that it could not be done; that the Tem- Charge they ſhould have named one ſingle Perſon of thoſe many in whole 
r of both Houſes was well known ; and it could not but be preſumed, Hearing I have laid that odious Imputation upon the King; and ey 
that when they came together, the firſt Debate they would fall upon would _ gu, preſume, that one ſuch Perſon would haue been named, if he 
be of the Manner of their coming, and whether they were in a Capacity | 725 have been found. There is no Man now alive, who hath had the 
to act; and I doubted very much, that there would be very few who would | #27007 1 7 ſo many Years about or near the Perſon of the King, as I hare 
be willing to paſs an Act of Parliament in ſo doubtful a Seaſon ; and then been; f an who knows more the Temptations he: hath undergone, and 
if their Meeting was only to confer, when they might ſay any thing, and the 4 * he hath ſuſtained in the Matter of his Religion, during the 
conelude nothing, I thought it well worth the — whether in ſo 5 8 2 of his Exile, when almoſt a total Deſpair poſſeſſed the Spirits 
neral a Diſtemper, ſuch an Aſſembly might not interrupt all other Con- may —_ of his own Religion, that he would er er recover his Regality 
ultations and Expedicnts, and yet propoſe none, and fo encreaſe the Con- | an the b NG and Promiſes, and Aſſurances, were ſo pregnant, of very 
fuſion : I ſaid, If the Neceſſities were fo urgent, that it was neceſſary to | Many of all onditions, that he ſhould ſuddesily recover if he would 
' have a Parliament convened, and that they could not lawfully et eg hs. — 1 . 8 what agree I re- 
| ich i rorogued, as a | > with what pious Contempt and Indigna- 
ö that which was prorogued till the Day to which it was prorog tion be - refiſted and edel thoſs Ire —— 1 omg = _ 


was confident it could not be, there could be no Doubt but that it was in ; ; ; 

the King's Power to diſſolve that Parliament, and forthwith iſſue out Man (I think) held more Diſcourſes wiel his Majeſty concerning 

Writs for the calling another Parliament, which might regularly be aſ- ae e and ſooner and more clearly diſcerned the Reproaches he 
os ſembled more than a Month before the prorogued Parliament could meet. would undergo, from that innate Candour in his princely Nature, 
l And there were many more of the Council of the ſame Mind, Ithat it which diſpoſed him to receive any Addreſſes, or hear any Diſcouſes, which 
| 10 thoſe of ſeveral Factions in Religion, with great Preſumptian, have uſed to 


— 


ae 


— 


— 


— 


would be beſt to diſſolve the Parliament, land to call another. Many : : : : : 

declared themſelves againſt this Expedient ; profeſſing, that though Benigni mo Dp" " 1 f, Jawa begs 3 and a ular 
| J Miſt. *. \ and pitying their Errors, diſmiſſed them with Evi- 

there had at ſome Times appeared many ill Humours and Miſapprehen Fas 8 Arg —_— * s 3 3 1 3 


ſions in the Houſe of Commons, yet that they were very right in the main, Judgment; which though they knew well, yet either Party, out of the 
» 7 » 
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. for the King's Service; and that there is no Hope ever to ſee another ö a 
| 8 wn. od th Church ad Fg and the King him- Vanity of their Hearts, uſed all the Endeavours they could to get it be- to 
1 ſelf ſeemed to have the ſame Opinion, and no Inclination to; qiſſolve lieved that the King was propitious to them and their Party; and the Pa- th 
J it; and ſo reſumed the former Debate, What was to be done for the pre- piſts, being moſt preſumptuous in particular, and in their dark Walks in th 
| ſent to raiſe Money, or to maintain his Army, if he ſhould not call the f ſeveral Counties making it a ſpecial Argument to their Proſelytes, pe 
| Parliament to meet before the Day? The old Argument, That there | and thoſe they endeavoured to make fo, that the King favoured them, and G 
| could be no other Way to be found out, was urged ; and calling with was of their Religion in his Heart; of which and the great Prejudice it th 
' more than uſual Earneſtneſs in that Place, that they who were of another brought to his Majeſty, I frequently received Advertiſements from many th 
11 | Opinion would propoſe their Expedient, the King himſelf, with ſome TO of Honour, and of warm Affections to the Government; of in 
, Quickneſs, aſked me What I would adviſe ? To which I replied, That if | Which 1 always informed the gory who was exceedingly offended at their C 
| in Truth that which was propoſed was in the Nature of it not prac- Folly and Preſumption, and wiſhed that ſome of them might be appre- to 
| ticable, and being practiſed could not attain the Effect, it ought to be laid es and proſecuted with the utmoſt Rigout, and that ſome ſuch Pro- A 
4 aſide, though another could not for the preſent be propoſed ; that I thought | 7ecution might be made againſt all the Roman Catholicks, that they might . 
Wi it clear, that the Parliament could not be aſſembled in leſs than twenty all be convicted ; which I always = in Charge to the Judges accord- 
_—_ Days; and that if they were met, and believed themſelves lawfully qua- ( ingly; and upon that and the like Occaſions had a juſt and neceſſary Op- 85 
_ lified to grant a Supply of Money, we all know the Formality of that | portunity to _—__ in the Preſence of many Perſons of Honour and In- be 
1 Tranſaction would require ſo much Time, that Money could not be raiſed oy in the Kingdom upon the Sincerity of the King's Religion, and his th 
4 ſoon enough thereby to raiſe an Army, or maintain that Part of it which | conſtant Exerciſe of it when he ſuffered by it; giving ſuch Inſtances of eb 
= was raiſed to prevent the landing of an Enemy which was already upon the | many Particulars as were pertinent to the Diſcourſe, Of which Endea- ha 
= Coaſt, and (as many thought) ready every Day to make their Deſcent ; and _ of mine, and of ſome F ruit thereof, I doubt not but that many of as m 
It et the ſending out a Proclamation for re-aſſembling the Parliament, would | conſi erable Perſons as are in England will be ready to give me their Teſ- P. 
Will inevitably put an End to all our Councils; that, for my part, I believed | men): And I may without Vanity ſay, that I had more than a common P 
IN the Dutch had ſatisfied themſelves with the Affront they had given us, Part in the framing and promoting that Act of Parliament, that hath 5 
1 and had no Thought of proceeding farther; that they could not have Men made thoſe ſeditious Diſcourſes, of the King's being a Papiſt in his Heart, 3 
5 enough on board to make any Deſcent, without our having Notice of it; or popiſhly affected, ſo very penal as it is; and therefore there is need of Qu 
1 and that the King had all poſſible Security from the King of France, | . undoubted and uncontroulable Evidence, that I did ſo ſoon run into Pr 
—_ - that he had no fuch Intention, and then it would not be in the Power of on 8 myſelf; which is all I ſhall for the preſent ſay upon the ſecond be 
1 the Dutch, with their own ag, nh to give us any Trouble: However, | Cie. bu 
= for the preſent Support of thoſe Troops which were to guard the Coaſts, The third Article is, That I have received great Sums of Money for paſ- eh 
14 fince Money could not be found for their preſent conſtant Pay, without ing the Canary Patent, and other illegal Patents; and granted ſeveral A th 
. which free Quarter could not be avoided, the only Way that appeared to junctions to flop Proceedings at Law againf? them, and oi her illegal Patents 1 
1 be practicable, and to avoid the laſt Evil, would be to write Letters to the | formerly granted. | | 1 
wy: Lieutenants and Deputy-Lieutenants of thoſe Counties where the Troops I did preſame in my humble Addreſs to the Houſe of Peers to aſſure = 
A: were obliged to remain, that they would cauſe Proviſions of all Kinds to | their Lordſhips, that | never received one Penny over and above the juſt ng 
1128 be brought into their Quarters, that ſo the Soldiers might not be com- | Perquiſites of my Office, according to the Precedent and Practice of the © 
11.8 pelled to ſtraggle to provide for their own Victuals, which would end in the | beſt Times, which I conceived to be thoſe of my Lord Ceventry and my 1 
178 worſt kind of free Quarter; and that the like Letters might be written | Lord Elmeſmore, and which I had made my Rule in all that 1 had re- yr 
. to the neighbour Counties, wherein no Soldiers were quartered, to raiſe | ceived, except only what I had from the immediate Bounty of the King, ft 
ii. Money by way of Contribution, as had heretofore been done, that fo the | And as I did always all that was in my Power to prevent and ſtop all ille- 
- 118 Troops might be enabled to ſtay, and continue in the Poſture they were | gal Patents; fo I believe there are more found in the Office ſtopped by me wo 
17 in, for Defence of the Kingdom, in which thoſe other Counties had their | than by any of my Predeceſſors in ſo long Time: But fince the Canary Patent 10 
* Share of the Benefit, and without which they muſt themſelves be expoſed | hath made ſo much Diſcourſe to my Reproach, I ſhal] enlarge upon it, and = 
ny to the Diſorder of our own Soldiers, or to the Invaſion of the Enemy | ſet down very punctually all the Proceedings I know in that Affair: By (0 
. upon their Retreat, or to both: And it is poſſible, that in the Earneſtneis | which both the Reaſonableneſs and Juſtice of that Grant will appear, and | 
. of this Debate, and the frequent Interruptions which were given, I might my Innocence and Unconcerment in it. 
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Return into England, the Lord- 


after the King's 
Treaſurer, the Lord Privy-Scal, myſelf, and the two Chiet- Juſtices, (be- | 
ing the Perſons appointed by the Statute for that Service) met together to 
{er the ſeveral Prices upon the ſeveral Wines; and were attended, according 
to Cuſtom, by the Company of Vintners, and the chief Merchants in the | 


About the firſt Chr: 


City who traded in that Merchandize ; and being firſt to limit the Mer 
chants to a reaſonable Rate, before we could ſet any Price to the Vintner 
a the Retale, we found, by the beſt Enquiry we could make, that the | 
drt Prices beyond the Seas which the Merchants paid for their Wine were 
ſo exceflive, that the Retale could not be brought within any Compals ; 
and that fince the Beginning of the Troubles the Price of Wine in general 
was exceedingly increaſed, and particularly that of the Canaries was almoſt 
double to what it had been in the Year 1640. I knew very well, by the 
Correſpondence I had held in the Canaries, (during the Time I had ſerved 
his Majeſty as his Ambaſſador in Spain) that the whole Trade of Canary 
Wines was driven ſolely by the Engliſb, and the Commodity entirely vented 
in the King's Dominions, all Chriftendom beſide not ſpending five Pipes of 
Canary Wine; and therefore I aſked the Merchants, what would be the 
Way to remedy that Miſchief, and whether what I had reported was not 
true? They confeſſed it to be very true, and that it was a Reproach to 
eur Nation to be ſo much impoſed upon in a Trade that we might govern 
ourſelves ; and that the unr: aſonable Prices of the Wine was not the great. 
eſt Prejudice that was befallen that Trade: That before the Troubles they 
had been ſo far from employing any Stock of Money, that they ſent their 
Ships fully laden with all Commodities thither, which yielded ver good 
Markets, being ſent from thence to the F//7- Indies in their Plate Fleets ; 
that the very Pipe-Staves they carried did very near diſcharge the Value 
of the Wine, ſo that they brought home the Proceed of their other Com- 
modities, either in Pieces of Eight, or ſuch other Merchandize as had 
been brought thither from the Ind es, and upon which they received great 


Profit: That, on the contrary, the Trade is now wholly driven by ready | 


Money; that the Commodities they fend thither will not be taken off, 
except at their own Prices; fo that they have for the late Years ſent their 
Veſſels empty thither, except only with ſome few Pipe-Staves, which, by 
the Deſtruction in Jreland, they cannot ſend in any great Proportion from 
hence; and their Ships return from thence with no other Lading but 
thoſe Wines, which they pay for in ready Money, either with Pieces of 
Eight ſent in their Ships from thence, or by Bills of Exchange charged upon 
ſome known Merchants in Spain ; that over and above this, they had of 
late ſet new Duties upon the Wine, and laid other Impoſitions upon the 
Merchants, than the Erg/iþ Nation hath been ever accuſtomed to: They 
ſaid, That all this proceeded from the immoderate Appetite ve have for 
that Sort of Wine, and therefore we take from them as much as they can 
make ; and from our own Diſorder and Irregularity in buying them, in 
contending who ſhall get the moſt; and ſo raiſing the Prices one upon 


another, and making the Spaniards themſelves Judges what we ſhall pay. 


My Lords, upon Conſultation amongſt themſelves, found the Matter too 
hard for them, and that the Reformation of ſo much Evil mult be done by 
Degrees ; and. upon a Repreſentation of all the Difficulties to his Majeſty 
and his Privy-Council, whoſe Wiſdom could only provide a Remedy pro- 
portionable to the Miſchiefs ; for the preſent, as they were reſolved not 
to raiſe the preſent Prices at which the Wine was bought and fold {which 
they believed, how reaſonable ſoever, would be very unpopular), ſo they 
thought it very unjuſt to draw down or abate thoſe Prices, ſince it appeared 
to them that the Wines coſt more in Proportion upon the Places of thcir 
Growth: They declared, therefore, to the Merchants and the intners, that 
though for the preſent they would permit the ſame Prices to continue for 
the next Year, which they had been ſold for the preſent Year, and which 
indeed were confirmed by the Act of Parliament, they ſhould hereafter take 
Care what Markets they made; for that they were reſolved the next Year 
to make the Prices much lower, both te the Merchant and the Vintner: 
And upon the Report made of the whole Matter to the King in Council, a 
Proclamation was publiſhed accordingly. 

The next Year both the Merchants and Vintners were very earneſt Suit- 
ors, that greater Prices might be allowed ; or, at leaſt, that the ſame might 
be continued; making it very evident that their Wines colt them more 
than they had done the Year before, Upon the Debate the Canary Mer- 
chants were much divided; ſome of them inſiſting very importunately to 
have the Prices raiſed, becauſe it was notorious that they had paid much 
more, by Reaſon, as they ſaid, that the Vintage had not yielded near the 
Proportion that it uſed to do; others, though conſeſſing the Encreaſe of 
Price, yet pretending a more publick Spirit, and the Neceſſity of a Refor- 
mation, preſſed earneſtly that the Price might not be raiſed, but that they 
might be permitted to take what they had done already for this Year, It was 
quickly perceived whence this Moderation proceeded, and that the laſt 
Propoſers had a great Quantity of Wine upon their Hands, which had 
been provided the Year before, and ſo might well be ſold at thoſe Prices; 
but that the former had no old left upon their Hands, but were ſupplied 
with a full Proviſion of new, which had coſt them ſo much dearer. Both 
the one and the other deſired us, that whatever Reſolution we took for the 
preſent, a Clauſe might be inſerted in the Proclamation, that the next 
Year after Canary Wine ſhould not be ſold for above twenty-four Pounds 
the Pipe, and that every Year after it ſhould be drawn lower, as it might 
well be, it having been ſold in the Year 1640 for twenty Pounds ; though 
his Majeſty found it at his Return permitted to be fold at Six-and-thirty : 
Such a Clauſe, they ſaid, would give Notice to the Iſlanders, and oblige 
them to ſel] their Wine at more reaſonable Rates, and render the Mer- 
chants unexcuſable, if they ſhould give greater. My Lords, notwith- 
ſtanding all the Allegations, thought fit to bring the Prices ot all Wines 
lower, which they did, as the moſt effectual Warning for the future; but 
by his Majeſty's Approbation, that Clauſe was inſerted in the Proclama- 


tion as they deſired. 


| 


APPENDIX. 


Reformation; on the contrary, that the Canary Merchants had paid dearer 


The Year following, when the Lords met again according to Cuſtom 
(which is, as hath been ſaid, about Chriſimas), they found not the leaſt 


(394) 


than ever, which niade them all more ſolicitous to have the Price raiſed, 
and the Vintners as importunate for their Retale. And indeed the Vint- 
ners were in a much worſe Condition than the Merchants, they making 
it appear that they paid the Merchants much dearer, without which they 


could get no Wine, and fo muſt give over their ee that the 


Penalty upon the Merchant was very ſmall, being not above Forty Shil- 
lings a Pipe, and the Crime not eaſy to be diſcovered, as was manifeſt by 
there being not one Merchant queſtioned in many Years for that. I'ranf- 
greſſion; whereas, on the contrary, the Penalty upon the Vintners was. 
very ſevere, and fo eaſily diſcovered by any Man who went to a Tavern, 
and would be an Informer, that moſt of the Vintners in London were then 
ſued in the Exchequer upon thoſe Penalties, which, if exacted, muſt pro- 
duce their preſent Ruin, The Merchants excuſe themſelves for their 
preſent Pretence, and for their having given more than was lawful for 
them to have done, by their own Detire, that they had done their beſt, 
and that the greateſt Traders amongſt them had conſented not to ſuffer 
the Prices to be raiſed upon them, but that they found it ineffectual; and 
that though they ſhould give over their Trades, it would produce no Re- 


formation; that the Trade was open to all Adventurers, and that there 


had been many Ships ſent from England that very Year by Jews and other 


Tradeſmen, who had never before traded to the Canaries; infomuch as 


when they who had been long bred up to the Trade, and had been lon 

Factors in thoſe Iſlands, ſent their Ships thither, they found other Englih 
Ships there, and the Wines bought at a greater Price than they had al- 
lowed their Factors to give; ſo that they muſt either have their Ships re- 
turn empty and unladen, or take the Wines at the Prices other Men gave 
that they had choſen the latter, as well to continue the Trade, as to draw 
home ſome Part of the Stock they had in that Country; that they could 
imagine but two Ways to reform that Exceſs; the one, by putting the 
Trade in ſuch a Method, and under ſuch Laws, as might reſtrain that 


Licence, and not leave it in the Power of Perſons who never had been in 


the Trade to give Law to it; and by this Means the Iſlanders would find 
it neceſſary io ſet reaſonable Prices upon their Commodities, and to vield 
ſuch other Advantages and Privileges to the Merchants as they had hereto- 
tore enjoyed; the other, that the King would, by his Proclamation, prohi- 
bit the Importation of any Canary Wines into his Dominions ; and here- 
by he would quickly receive ſuch Propoſitions from Spain, as would put 
it into his own Power to make the Reformation; otherwiſe the Iſlanders 
were perſuaded that England could not live without their Wines, The 
Lords were reſolved, notwithſtanding all that had been ſaid, that they 
would execute the former Proclamation, and reduce the Prices of Wines 
to what had been then determined; and after they had given a full Ac- 
count of the whole Buſineſs unto the King in Council, the Reſolution 
was approved, and a Proclamation iſſued out accordingly, Ihe Mer- 
chants and Vintners applied themſelves to his Majeſty, aud to many of 
my Lords of the Council, and thought they had Encouragement enough 
from thence to hope for Relief, in an Appeal by Petition to the King and 
Council; and they had thereupon a Day given them to be heard : many 
of my Lords thought it very hard, if not unjuſt, to compel men to ſell 
cheaper than they bought, which was the Truth of the Cafe, and which 
muſt oblige both Merchants and Vintners to ſophiſticate and corrupt their 
Wines to preſerve their Eſtates, which might probably turn to the great 
Damage of the whole Kingdom, in producing Sickneſs and Diſeaſes; and 
this generous and charitable Conſideration prevailed with the major Part 
of the Lords to be well contented, and to wilh that ſome Indulgence 
might be exerciſed towards them. On the contrary, when the King had 
well weighed the whole Proccedings, and with Trouble and Indignation 
conſidered the obſtinate Vice of the Nation, which would make us ridi- 
culous to all the World, he expreſſed a poſitive Reſolution to vindicate 
himſelf and his Government from this Reproach. He thought the 
adhering firmly to the Prices which' had been reſolved upon would be 
the beſt Preface to this Reformation, though it might bring particular 
Damage to particular Perſons, who had yet leſs Cauſe to complain, be- 
cauſe their own Advice had been followed; and thereupon declared, 
that he would make no Alteration: But withal told them, that if 
they could make any Propoſition to him. for the better Regulation of 
the Trade, (for they had themlelves mentioned a Charter) he would 
greciouſly receive any Propoſitions they would make, and pratify them 
in what was juſt ; and ſo, notwithſtanding all Attempts which were 
often repeated, the Price ſet by the Lords was ratified for the Year fol- 
lowing. 

Shortly after many of the Merchants, who had always traded to the 
Canaries, petitioned the King that they might be incorporated, and that 
none might be permitted to trade thither but ſuch as would be of that Cor- 
poration, aid obſerve the Conſtitutions which ſhould be made by them: 
Which Petition was preſented to the King at the Council Board; and 
being read, his Majeſty (according to his Cuſtom in Matters of Difficulty 
and publick Concernment) directed it to be laid aſide, and read again on 
that Day Month; in which Time his Majeſty preſumed that all who 
would oppoſe it, would preſent their Reaſons and Objections againſt it, 
which he was very deſirous to hear. At the Day appointed, though there 
were no Petitions againſt it, yet it was obſerved that there wer: many of 
the moſt eminent Merchants of that Trade whoſe Names were not to the 
Petition, nor appeared deſirous to have a Charter granted; which his Ma- 
jeſty conſiderivg, put off the Debate for another Week; and directed, 
that the other Merchants by Name ſhould be deſired to be preſent, and to 
give their Advice freely upon the Point : And there was at that Day a 
very full Appearance; when his Majcſty directed, that a Relation ſhould 
be made to them of the whole Progreſs that had been made in the Buſineſs, 
and the Damage and Diſhonour the Nation underwent in carrying on of that 
Trade; that many Merchants had preſented a Petition to hun, containing 
an Expedient to bring it into better Order, but finding them not to appear 
in it, and being informed that they were moſt engaged in that Trade, he pac 
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ſent for them to know their Opinion, Whether they thought what was pro- 
n 


k 3 r SY 
. 


poſed to be reaſonable, and fit to be granted? And if ſo, Why they did not 
concern themſelves in it ? bo anſwered, That the Reaſon why they had 
not appeared in it was, becauſe they ſhould be Loſers by it, and therefore 
were not ſolicitous to obtain a Grant' from his Majeſty to their own Da- 
mage; and ſo enlarged upon the Nature of the Trade, their _ Expe- 
rience in it, and the Greatneſs of their Stock, which they thould not be 
allowed to continue under any Regulation : But as they did not think 
themſelves obliged to be ſolicitous for a Change, ſo they could not deny, 
being required by his Majeſty to ſpeak the Truth, but that the Propoſition 
that was made was for the publick Good and Benefit of the Kingdom, and 
that they could conceive no other Way to redeem that Trade, and the 
Nation, from the Inſolence which the Spaniard exerciſed upon us; im- 


plying, that if his Majeſty would command them, they would likewiſe 


concur, and join in carrying on the Service. To which his Majeſt 
- giving them gracious Encouragement, they all departed of one Mind, his 
jelly remaining confirmed in the former Opinion he had of it. But 
there remained yet an Objection which was principally inſiſted upon by 
the Miniſters oy the Revenue, who alledged very reaſonably, that this 
new-modelling of the Trade muſt produce ſome Alteration, and would 
meet ſome Oppoſition from the Spaniard, which for the Time would leſ- 
ſen the Cuſtoms, and entitle the Farmers tq a Defalcation. The Petition 
was therefore referred to the Farmers of the Cuſtoms, who were to attend 
the next Council Day: And being then called in, they acknowledged, 
that the Deſign propoſed would prove wy profitable to the Kingdom in 
many Reſpects, upon which they enlarged ; and that in the End it would 
not be attended with any Diminution of the Cuſtoms ; but for the preſent, 
they ſaid, they could not but expect that the Obſtinacy and Contradiction 
of the Haniard would give ſuch a Stop to Trade, at leaſt for one Year, 
that if his Majeſty did not reimburſe them for what ſhould fall ſhort in 
the Cuſtoms, they muſt look to be very great Loſers ; the Merchants, on 
the other Hand, offering to be bound, that if they did not the firſt Year 
bring in as much as had been ufually entered, they would make good what 
ſhould be wanting to the Farmers upon a Medium; and his Majeſty him- 


ſelf declared, that he would not, for a ſmall Damage te himſelf, hinder 


the Kingdom ſrom enjoying ſo great a Benefit ; and thereupon he com- 
manded the Solicitor ener? who then attended the Board, to prepare 
ſuch a Charter, as might provide for all thoſe good Ends which were de- 
ſired in the Petition, and which had been ſo largely debated, And, I 
believe, there was never a greater Concurrence of the Board in any Di- 


rection. 
Many Months paſſed before the Charter was drawn; in which Time I 


never heard of the leaſt new Objection made — it, or that ay Soy 
was unſatisfied with it. After it was engroſſed, and paſſed the King's 
Hand, it was brought to the Great Seal ; and then the Lord-Mayor of 


London and the Court of Aldermen had entered a Caveat, and I appointed 


a Day to hear Parties. The City alledged an Order made a Year or two 
before by the King in Council, upon a Complaint then exhibited by the 
Court of Aldermen againſt the Turiy Company, and other Corporations, 
in which they ſaid there were very many Merchants of the beſt Trades 
and orcateſt Eſtates in the City, who would never take out their Freedom 
of the City, and ſo refuſed to bear any Charge or Office in it, to the very 
reat Prejudice and Diſhonour of the City, and of the Government there- 
of; they being by this Means compelled to call inferior Citizens to be Al- 
dermen, before they had Eſtates to bear the Charge of it, whilſt the 
graveſt and richeſt could not be compelled to take it, becauſe they were 
not Freemen: Beſides the Rules which the King gave upon the Diffe- 
rence then in Queſtion, he was pleaſed to declare, and appointed it to be 
entered as an Order in the Council-Book, that Proviſion ſhould be made, 
that in all Charters which he ſhould hereafter renew or grant to an 
Companies or Corporations within the City of London, that they ſhould 
firſt make themſelves Freemen of the City, if they were not ſo before ; 
and therefore that this Charter ſhould not paſs the Seals, before ſeveral 
Members, who were named in it, had made themſelves Freemen of the 
City, by which thty might be made liable to the Charges of it. The Mer- 
chants could not deny, that many of them were not yet Freemen, nor re- 
ſolved to be: They ſaid, they had never heard of this Order: And I de- 
clared to them, that 1 could not ſeal the Charter before they had given Sa- 


tisfaction in it; and they ſeemed as poſitive that they would rather be 


without their Charter, than ſubmit to the other Inconvenience, and ſo 
they departed then ; but ſhortly after they agreed to the e and 
a Clauſe to that Purpoſe was entered in the Charter in the King's Pre- 
ſence, and ſo returned to me to have the Seal fixed to it. 

There were, by this Time, ſeveral other new Caveats entere] againſt 
it; all which [ heard, and ſettled every one of them to their joint Satiſ- 
faction. I heard then that there would be ſome Motions for the ſtopping 
it in the Houſe of Commons; and ſome Parliament-Men who ſerved for 
the Weſtern Boroughs came to me, and deſired me that I would not fix 
the deal to it till they ſhould be heard, ſince it would undo their Weſtern 
Trade; and told me they reſolved to move the Houſe of Commons to put 
a Stop to it. I informed them of the whole Progreſs it had had, and told 
them I believed that they would hardly be able to offer any good Reaſons 
againſt it: However, ſince it was known that the Parliament would be 
prorogued within ten or twelve Days, I would ſuſpend the Sealing the 
Charter whilſt the Houſes ſat, to the End that they might make any Ob- 
jections againſt if they thought fit: But the Parliament role ſhortly after, 
without further taking Notice of it ; nor did thoſe Parliament-Men, or 
any others, further ſolicit me againſt the pailing of it; and ſo I affixed 
the Great Seal to it according to my Duty. Thereupon the Company 
Choſe a Governor and other Officers, according to their Charter, and 
made ſuch Orders and By-Laws as they thought fit, for the carrying on 
and Advancement of their Trade; which they might alter when they 
found it convenient; and for the preſent they reſolved upon a Joint-Stock, 
affigning ſo many Shares to particular Men. In this Compoſition and 
Diitribution there happened ſome Difference between themſelves, which 
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could not be taken Notice of Abroad; arid even fome of them, who fg 
petitioned, and were moſt ſolieitous to procure the Charter, did what th 
could to hinder the Effect of it; ſent privately to their Factors at the 05 
naries to oppoſe any Orders which ſhould be ſent from the Governor 
the Company ; and that they ſhould do all they could to incenſe the "R 
niards againſt the Charter, promiſing that their Wine ſhould be taken d 
in Spite of the Corporation: Whereupon, great Diſorders did ariſe in by 
Canaries between the Enghh themſelves; and by the Conjunction off 
Spaniards with thoſe few Engliſh who oppofed the Charter, they CW 
ſo far as to ſend the principal Factors for the Company out of the Iſland: 
Spain, and to make a public Act by the Governor and Council tliere K 
no Ship belonging to the Company ſhould be ſuffered to come Fs 1 
Harbour, or to take in any Lading from the Iſland: All Which c 
tranſacted there many Months before it was known in England, and N 
bably would have been prevented, or eaſily reformed, if the breaking o. 
of the Plague at London, and the War, had not reſtrained all E. 2 
Shipping from going to the Canaries ſor the Space almoſt of a full V. 
which Intermiſſion likewiſe gave ſome Advantage here to the Merchay 
who oppoſed the Charter, by the not Return of their ſeveral Stocks Een 
the Time promiſed by the Company. 2 
When the King was at Oxford, and heard what had paſſed at the Go 
whereof there were ſome who were the firſt Petitioners for it: His My 
jeſty appointed a Day for the ſolemn Hearing of it, in the Preſence of hi, 
Privy-Council, the Governor being likewiſe ſummoned to be there, U f 
opening all their Grieyances, the Petitioners themſelves confeſſed, chat 


they could not complain of the Charter; that it was a juſt and necefſy; 


Charter, and for the great Benefit of the Kingdom, though ſome Private 
Men might for the preſent be Loſers by it; that their Complaint was on! 
againſt their Conſtitutions and By-Laws, and their fevere Proſccution 0 
them contrary to the Intention of the Charter itſelf; inſtancing, amon 
other Things, the very ſhort Day limited by the Charter, after which the 
could not continue their Trade without being Members of the Cine 
ration ; and that Day was ſo ſoon after the Scaling of the Charter, that 
it was not poſſible for them to draw their Stock from thence in ſo ſhort 1 
Time. When they had finiſhed all their Objections, the K ing obſerved 
to them, that they complained only of what themſeives had done, and 
not at all of the Charter, which gave them only Authority to chuſe a Go- 
vernor, and make Conſtitutions and By-Laws ; but directed not what 
thoſe Conſtitutions and By-Laws ſhould be, which were the Reſult of 
their own Conſultations, in which the major Part muſt concur; and of 
that Kind their Joint-Stock was one, which, with the reſt, they might 
alter again at their next Court, if the major Part were grieved with It: 
But becauſe they had complained of ſome Particulars, in which the 
ſcemed to have Reaſon on their Side, his Majeſty expreſſed a Willing. 
neſs to mediate and make an Agreement between them, and thereupon 
bid the Governor anſwer ſuch and ſuch Particulars, which ſeemed to have 
moſt of Juſtice ; which he did very much at large, making it clearly ap- 
pear that they had, in Truth, like Cauſe of Complaint ; as to the ſhort 
Day which was aſſigned to them for drawing away their Stocks, which 
had the greateſt Semblance of Reaſon, he ſaid they had no Reaſon to com- 
plain of Want of Warning, for that the Day was well enough known to 
them long before the Sealing of the Charter, and might very well have 
been complied with; but that they knew likewife, that afterwards the 
Time was enlarged to a Day deſired by themſelves, that there might be no 
Cauſe of Diſcontent ; and thereupon read the Order of the Court to that 
Purpoſe, which they could not deny in Concluſion ; ſince it appeared that 
their Stock ſti ] remained there, which in Juſtice belonged to them, whe- 
ther by their Fault or Misfortune it had not been drawn over. The King 
perſuaded the Governor, and his Aſſiſtants, to give them ſuch Satisfaction 
in that Particular and others, that before they retired from his Majeſty's 
Preſence, they were unanimouſly agreed upon all their Pretences; and 
though ſome of the Lords, upon ſome Inſinuations and Diſcourſes they 
had heard, had believed the Company to be in the wrong, they were now 
fully convinced of the contrary, and believed the Charter to be founded 
upon great Reaſon of State, and that the Execution of it had been very 
juſtifiable, and with great Moderation; and it is to be obſerved, that the 
Parliament being then aſſembled at Oxford, there was not the leaſt Com- 
plaint againſt that Charter, or Corporation. 

This was the whole Progreſs of that Affair, and all that I know of the 
Proceeding in it; in which I muſt confeſs, though | had no Hand in the 
Contrivance, I was fully ſatisfied in the Juſtice and Integrity of it, and 
even in the Neceſſity in Reaſon of State; and therefore, upon all the Ad- 
dreſſes made to the King or Council in that whole Tranfaction, I did, it 
may be, appear more ſolicitous and warm for the Diſpatch than other 
Men ; and yet I never remember a fuller Concurrence in the whole Board 
than in this Advice; nor did my Inclination towards it proceed from any 
other Motive than that of the Publick Good, without the leaſt Tempta- 


tion to, or Imagination of any Profit or Advantage to myſelf, to which I 


have never been thought to be ever inclined ; and the Delays I uſed in the 
paſſing this Charter, after it came to be ſealed, and my giving Time for 
the weighing all Objections, and ſo much oppoſing the Company, with 
reference to their being made Freemen of the City, that they departed 
from me with a Reſolution to proſecute the Charter no farther, are no 
Signs that I had ſuch a Mind to pleaſe them as a Man would have who 
was corrupted by them, or who was to have a Share in the Profit of the 
Patent, For the granting any Injunctions in Chancery to ſtop Proceedings 
at the Law, againſt that or any other Charter, I cannot comprehend the 
Meaning of that Charge; and do preſume that I have never granted any 
Injunctions in that Court, but what was agreeable to the Courſe and Jul- 
tice of it, and I am ſure was always done in publick, and upon Debate 
in the Court. 

The Fourth Article is, That I have adviſed and procured divers if 
his Majefly' Subjects to be impriſoned againſt Law, in remete Iſlands, Gar- 
riſons, and other Places, therevy to prevent them from the Benefit of tht 

aw; 
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tes not What to anſwer to this Article, it being ſo general, and no 


{ particular Perſon being named ; but it is generally known, that I have 


or taken upon me to commit any Man to Priſon, but ſuch who, by the 


Courſe of the Chancery for Matters of Contempt, are juſtly committed. It 


bable that 1 have been preſent at the Council-Board when many 
Perſons have been ordered to be committed, and whoſe Commitment hath, 
by the Wiſdom of that Board, been thought juſt and neceſſary ; and there- 
fore 1 am not to anſwer apart for any thing done by them; only I may 
ſay, that I was frequently of Opinion that the Commitments were very 
juſt, and wy neceſſary ; and it is notoriouſly known, that by ſuch Com- 
mitments a Rebellion hath been ſometimes prevented, and that other Per- 
ſons, who have teen afterwards attainted and executed for High Treaſon, 

upon their Examination, and at their Death, confels'd that their 

ſe had been to rife in Arms at ſuch and ſuch Times, if their Friends, 
upon whom they had principally relied, had not been then committed to 
Prifon 3 and I well remember, that it was thought fit that moſt of the 
Perſons who ſtand attainted for the Murther of the late King, his Ma- 
jelty's Royal Father, ſhould be removed out of the Tower, and diſperſed 
into ſeveral Ilands and Garrifons; and if any other Perſons have been 
likewiſe ſent thither, I preſume it was upon ſuch Reaſon, as, upon a due 
Examination thereof, will make it be thought very juſt, 
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The Fifth Article is, That I have corrupth fold ſeveral Offices contrary to | 


This Charge I utterly deny. | 


The Sixth Article is, That I have procured his Majefly's Cuſtoms to be 
Farmed at under Rates, knowing the ſame; and great pretended Debts to be paid 
by his Majefty, to the Payment whereof his Majefly was not in Striftneſs bound ; 
and have received great Sums of Money for procuring the ſame. 

I have never had any thing to do in diſpoſing of his Majeſty's Cuſtoms, 
or any other Part of his Revenue; only for ſome ſhort Time after his 
Majeſty's firſt Arrival in Zngland, I, amongſt others of my Lords of the 
Council, was a Commiſſioner of the 7 ; during which Time, if 
I am not very much miſtaken, there was no Farm lett of any of the Re- 
venue, and the Cuſtoms were put into the Hands of Commiſſioners, to 
the end that a Computation might be made as near as was poflible of the 
true Value of them, before that it ſhould be put into a Farm, which eve- 

Man conceived would be fit to be done as ſoon as might be. The 
White Staff was ſhortly after given to the Earl of Southampton, and the 
Chancellorſhip of the Eran, to the Lord Aſbley, I having then reſign'd 
it, and having been before poſſeſs'd of it at the Time when the King re- 
turned into England; and from the Time that theſe two Officers of the 
Revenue were made, which determined the former Commiſſion, I never 
intermeddled in the Cuſtoms, or any other Branch of the Revenue; ex- 


cept when the King commanded me to be preſent in ſome Conſultations 
which he had with my Lord Treaſurer, when there were other of my | 


Lords likewiſe preſent ; that excellent Perſon always reſorting to the 
King, for his Direction in all Matters of the leaſt Difficulty which oc- 
curred to him in the Adminiſtration of his Office; and except the Lord 
Treaſurer himſelf 8 whom I had the Honour to have held a long and 
a faſt Friendſhip) did defire to confer with me, as he very often did upon 
many Particulars of his Office, believing that I was not altogether igno- 
rant in that Adminiſtration, with which I had been formerly ſo well ac- 
quainted ; and that I preſume might be the Reaſon why he did oftentimes 
rocure me to be join'd with him in Referenees from the King, upon 
atters wholly relating to his own Office. But I never ſuffered particu- 
lar Applications to be made to me in thoſe Caſes, nor had ever any ſecret 
Conference with any Perſons who were concerned in ſuch Pretenſions. 
What is meant by my having procured his Majeſty's Cuſtoms to be farm- 
ed at under Rates, knowing the ſame, and _ pretended Debts 'to be 
paid by his Majeſty, to the Payment whereof his Majeſty was not in Strict- 
neſs bound, I cannot imagine, except it relates to the Payment of a 
Debt due from his late Majeſty to ſome of the Farmers; in which, tho' 
I had no more to do than in giving Information, and my particular Ad- 
vice to his Majeſty, in the Preſence of my Lord Treaſurer, the Chancel- 
lor of the Exchequer, and other of my Lords, and ſo am not wy re- 
ſponſible for what his Majeſty did thereupon, and he did nothing but with 
the Approbation and Conſent of all the reſt; yet I think myſelf obliged 
upon this Particular, which ſo much concerns the Honour and Juſtice of 
the late King, and of his preſent Majeſty, to enlarge and relate all I know 
of what their Majeſties did, and what induced his preſent Majeſty to do 
his Part of it. It is notoriouſly known, that before the late Troubles, 
and in the very firſt Entrance into them, his Majeſty was neceſſitated to 
borrow very great Sums of Money from his then F armers of his Cuſtoms, 
and to oblige them to ſtand perſonally bound for many other great Sums 
of Money which other Men lent to his N upon their Security. That 
thereupon, and for the Repayment of thoſe Sums of Money which the 
Farmers had advanced, and for ſecuring them from any Damage for thoſe 
Monies which others had lent upon their Obligations, his Majeſty, with 
the Advice of the then Lord Treaſurer and Chancellor of the Exchequer, 
had granted a farther Leaſe of his Cuſtoms to thoſe Farmers for Three or 
Four Years to come, after the Expiration of their former Leaſe ; with a 
Covenant on his Majeſty's Part, to pay the juſt Intereſt of Eight per Cent. 
for all ſuch Monies as were advanced by them, or for which they ſtood 
bound; and likewiſe that they ſhould, out of their growing Rent, deduct 
all ſuch Sums of Money by the Year, as they bad lent, or were bound for. 
It is as well known, that after the Beginning of the Parliament in 1640, 
and before the Commencement of the ſecond Leaſe, the Houſe of Common, 
not only forced the ſaid Farmers to pay a very great Sum of Money for 
their Prefumption in receiving Cuſtoms and Impoſitions upon Merchan- 
dize in the former Years, when, as they pretended, ſuch Payments were 
not due; but took alſo from them their new Leaſe granted to them by the 
King, and ſo left them without any Capacities of reimburſing themſelves 
of - _— they had lent, and likewiſe in the Mercy of their Creditors 
oL. VIII. 
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) to. whom they ſtood bound; many of whom quickly begin io exerciſe that 


Severity towards them, that many of the poor Gentlemen had their 
Eſtates quickly extended upon Judgments an 4 and their 


them who had been known to have great Eſtates, as Sir Pau! Pinder, and 
others, were fotced to ehd their Days; There were very few Circumſtan- 
ces in the late King's Misfortune, which gave him ſo much Trouble, of 
ſo much afflicted him, as the Senſe he had of the hard and unjuſt Suffer- 
ings thoſe, poor Gentlemen underwent for him, and their Affection to his 


himſelf obliged to make them full Reparation, as ſoon as God ſhould en- 
able him. Nod after he had youchſafed to make me his Chancellor of the 
Exchequer, he frequently ſpoke to me of it; of the very good Opinion he 
had of the Men, of the great Services they had done for him; and com- 
manded me expreſsly, that whenever it ſhould fall within my Power, 

would do them all the Right I could. And of this I did often inform his 
Majeſt during the Time he was Abroad, and after his Return, without 


ving myſelf never had any Degree of Friendſhip with any of the Perſons 
concerned, and a very ordinary Acquaintance with fame of them. Upon 
his Majeſty's happy Return, thoſe Gendemen who were alive of the old 
Farmers (which, as I remember, were Sir Fobn Faceb, Sir Fob Har, Sir 
Nicholas Criſpe, and Sir Jobn Harriſon) applied themſelves to the King, 
having lain ſeveral Years, and then remaining in Execution in ſome Pri- 
ſon, and having had their Eſtates ſold, upon the Proſecution of thoſe 
Creditors to whom they were bound for Monies lent to his Majeſty. As 
ſoon as Care was taken for collecting the Revenue, thoſe Four Gentle- 
men named before, and Two others who had ſerved his Majeſty very well, 
were appointed his Commiſſioners for the collecting the Cuſtoms and Du- 
ties upon Trade; in which Collection they continued for above a Year, 
or thereabouts; during which Time many of their Creditors, who had 
generouſly forbore to proſecute them whilſt they were in Priſon and un- 
done, began now to commence their Actions againſt them, preſuming 
they were then, or would ſhortly be able to ſatisfy them: Whereupon 
his Majeſty commanded my Lord Treaſurer, and me, with ſome other 
Lords, as I remember, to ſend for thoſe Creditors, and to declare to them, 
that his Majeſty would, ina ſhort Time, enable his Farmers to pay them 
their juſt Debts, which he well knew were contracted for his Service; and 
that he would take it very well from them, if they would for the preſent 
ive no Obſtruction to his Service, by the Proſecution of thoſe Perſons at 
Law, whoſe Time was ſolely taken up in the neceſſary Service of his Ma- 
jeſty : Whereupon they willingly deſiſted from that Proſecution ; and 
many of them finding now, that by his Majeſty's Favour they were like to 
receive their Debts, which before they thought deſperate, they frank!y 


was ſtill due to them, His Majeſty, ſhortly after, judging it beſt for his 
Profit to determine the Collection by Commiſſion, and to * the Whole 
to Farm, gave Direction to the Lord Treaſurer to confer and treat with 
any fit Perſons who deſired the ſame. Many Overtures were made by ſe- 
veral Perſons, and ſome applied themſelves directly to his Majeſty ; upon 
which, and after a competent Time in conſidering all that was propoſed, 
the King appointed a Day when he would be attended by my Lord Trea- 
ſurer, and other of my beds, and when all the Pretenders ſhould like- 
wiſe be preſent, and he would then and there declare his own Judgment; 
having firſt declared to the Commiſſioners, whereof Four were old Farm- 
ers to whom ſo much Money was due, that whoſoever ſhould take the 
Farm, they ſhould be obliged to pay them their juſt Debt at ſuch Times, 
and by ſuch Proportions as his Service could bear ; but as to the Letting 
the Farm itſelf, he ſhould neither conſider the Debt he owed them, nor 
the Sufferings they had undergone, but only the Rent they ſhould offer ; 
which, if as much as any Body elſe would give, he would prefer their Per- 
ſons before others; but if wy other fit Men would offer more than they 
thought fit to give, they ſhould be his Farmers ; and therefore wiſhed them 
well to conſider what they would propoſe to him. After two Days ſpent 
by his Majeſty in Conference with ſeveral Pretenders apart, and finding 
that the Propoſitions made to him by the old Farmers, with whom the 
other Two were to be joined who had ſerved with them as Commiſſioners, 
were at leaſt as much, if not more for his Profit than any which had been 
made by the reſt, he declared that the Farm ſhould be lett to thoſe who 
had been his Commiſſioners : Which was at that Time underſtood to be 
ſo far from a good Bargain, that the Two Commiſſioners who were not 
concerned in the great Debt, utterly refuſed to meddle with the Farm at 
ſo great a Rent; the other Four publickly declaring at the ſame time, 
that they would-not give the Rent but in Contemplation of their Debt, 
which Br thought they ſhould ſooner and better receive, when it ſhould 
be aflign'd upon their own Collections, than when it ſhould be charged 
upon new Farmers ; but were Suitors to his Majeſty, that he would oblige 
the other Two (Sir Fohn MWlſienbolme and Sir John Shaw) to be joint 
Farmers with them ; which his Majeſty did, by making them a gracious 
Promiſe, that if they ſhould be Loſers he would repair them: And there- 
upon Directions were given to Mr. Attorney-General to prepare a Grant 
accordingly; and I do not know there was one diſſenting Voice from what 
his Majeſty inclined to do upon the whole Debate of that Matter, the 
ſame appearing to every Man to be molt juſt and reaſonable, 

The Farm 1 thus ſettled, the old Farmers were directed to bring 
their Accompt to my Lord Treaſurer; by which it ſhould manifeſtly 
appear how much the late King was juſtly and truly indebted to them, 
and how thoſe Debts were incurred; that ſo, upon a juſt Computation, 
ſuch a Satisfaction might be made to them, as was conſiſtent with the 
preſent State of his Majeſty's Occaſions, Many Months, if not a 
whole Year, were ſpent in the Examination of thoſe Accompts before the 
Auditors; who, beſides the Exceptions they took for want of ſome 
Formalities, in the Proof of ſome Monies paid, which after Twenty Years 
of Licence, in which all their Books and Papers had been taken, their 
Houſes plundered, their Perſons impriſoned, and in which ſo many Per- 


ſons em Oey the King to receive,and by them to pay Money,were ae, 
co 
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erfons taken in Execution, and committed to. Priſon ; where ſome of 


Service; which he often mentioned, and as often declared, that he held 


any other Motive than his F ather's Command, and his own Honour, ha- - 


remitted the Whole, or Part of the Intereſt, that in Strictneſs of Law - 
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himſelf and his Army, and to no other Purpoſe; and in that Grant 1 
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tbe Company of Vintners, or ſome of them, or their Agents, for enhancing the | 
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could hardly be made with the ifual Exafinels, made Tikewile ſeveral Cer- { Prices of Inet, and for: frieing thrin from the Paritint 

_ Viſicates of Dal ances Caſes; which required further Direction; and the ht by 7 incurr * 4 frieing” 3 . i 
| Lord-Theaſuret would never take upon hiniſelf to give thoſe. Direftions, | 57 

only decfating to them, Which he had frequently done, that, in regard bis 

Majeſty va not ſtrictly bound in Juſtice to pay that Debt due fm his 


ſuade his Majeſty from Ying of Allowing any Intereſt,” t f Mor 
at his Ma 


aeſtions, 'which did 
afed again to be pre- 


- 


* 
? 


others for the whole Intereſt as well as for ues and Gu When the Au- 


his 1 what he had before ſaid to the Perſons concerned, that though 
y 


that he ſhould pay or allow any Intereſt for it. Upon the whole Matter, 
he Doubts ſtated to his Majeſty, and after the Rejection of 


ney for almoſt Twenty Years, and for which they had paid ſo much In- 
tereſt; and his Majeſty thought it very juſt, and, with many gracious Ex- 
reflions to them of His Purpoſe and Reſolution further to repair them as 
be ſhoyld be able, pave Ordet to the Lord-Treaſurer that the ſaid Debt of 
Two Hundred Thouſand Pounds ſhould be paid to them in Five Years ; 
that is, by Forty Thouſand Pounds for every Year out of the Rent of the 
Farm; and that all Inſtruments neceffary for their Satisfaction and Secu- 
rity ſhould be preſently { [Uh to them, whereby they might. be able to 
comply with their | Creditors, © and avoid their Importunity. I do 
confeſs myſelf to have been preſent at theſe Agitations, and to have 
contributed my humble Advice and Opinion to his Majeſty that he 
ſl Huld pay this Debt; which I thought myſelf obliged to do, as well as a 
faithful Counſellor to his preſent Majeſty, as in Diſcharge of my Duty and 
Obligation to his Father; and I have 7 oy Reaſon to believe, that if 
that Two Hundred Thouſand Pounds be paid- according to his Majeſ- 
ty's Direction, of which I know nothing, and of which the Heirs and 
ee of thoſe Farmers who are dead, as well as the four preſent 


Farmers have their equal Proportions, that the ſaid Perſons have not at 
this Day half the Eſtates which they had in the Year 1640, when they 


entered into thoſe Engagements for his Majeſty : Nor was there any one 
Perſon e. at the eaten of this Ad Tie ſeemed in the leaſt De- 
gree to differ in Opinion, or to diſſuade his Majeſty to give that Satisfac- 
tion for that Debt which he vouchſafed to do. CO Ol 

I do likewiſe! very willingly confeſs, that I have in the manner afore- 
ſaid, and being called to adviſe, given my Opinion for the * of 
many other conſiderable Debts incurred by his late Majeſty; and for which 
many Perſons of Honour, who adhered to him during the War, were per- 
ſonally bound for him, and whoſe Eſtates had been extended, and their 
Perſons impriſoned for the ſame ; many of whom were then in Execu- 
tion, and in Priſon when his Majeſty returned, and others -then ſued in 
Weſtmin/ter- Hall, in his Moy s own Court. His late Majeſty having 
-ranted under his Great Sea] of England, to ſeveral Perſons intruſted for 
dhe reſt, many of his F oreſts, Parks, and other Lands, for their Security 
and Indemnity, who were or ſhould ſtand bound for him, for Monies 


which were then borrowed for, and applied to, the neceſſary Support of 


v ticularly entru as well by the Deſire of the Perſons concerned, 
255 bis Maje 's Command, to be 0 for their Satisfaction: And 
I cannot deny that I have never been more delighted, than when I have 
been able to procure any Satisfaction for thoſe Perſons who were ſo bound 
and ſo ſecured ;. nor ever more troubled, than that I could do no more, 
and that there remained ſo many ſtill unſatisfied, and almoſt undone for 
thoſe Debts ſo contraſted, of which Number I believe there are ſtill too 
many. But having made theſe clear Confeſſions of what is Truth, and 
what I did do in theſe Tranſactions, I muſt as poſitively deny, that ever 
I procured, or adviſed the letting his Majeſty's Cuſtoms, or any other 
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Ally Have been x and the aer would very gladly have help, 
them In it, being Perſons who" never 9 theraſclves deholden tome, 
onceal any of my Cortuptions. They. well Kuen 

be prevailed with to-conſent to-the enhancing the Prices 
nd that 1 never had the leaſt Sum of Money from them 
Time wher his Mjchy had refuſed-to grant 


wer; that they muſt give oyer their Trades, and be likewiſe undone 


y. of his Mefey to thelter them for the preſent from that Pro 
cution; and thereupon commanded his Artorney-General to call the . 
formers before him; and to appoint the F7ntners to pay them ſuch reaſon 
able Rewards for their Pais as he thvught fit, and theteupon he ould, 
run into the ſame Danger: And as this Grace from bis Majeſty was not 


from which no Perſon there difſuaded him, as I remember; ſo I never K. 
ceived the leaſt Profit from the ſame/ © ok, 


The Eighth Article is, Ther have in a fort Time gained to myſcif , 
Jar greater E/late than can be imagined to be Iawfull nd in fo fhort a 22 
and, . to ny | | 
ram his Majeſty, to myſelf and Relations, f ſeveral of his Maje/lly's La: 
2 2 4, le the 72 his 44%. 2290 | * 
I wiſh with all my Heart that the Truth of this Article (which I pre- 
ſame hath drawn on all the reſt) were clearly known to all the World: 
that they who in Truth believe that I have fo great an Eftate, were ver, 
| well informed what it is, and they would then clearly diſcern that I need 
not be aſhamed of having gotten ſuch an Eſtate, nor needed to have any 
| Recourſe to any ill Arts or Means for the obtaining thereof; they would 
know that I have been ſo far from W ſeveral Grants under the 
Great Seal of England from his Majeſty, to myſelf and Relations, of 
| ſeveral of his Majeſty's Lands, Hereditaments, and Leaſes, to the Dic. 
profit of his mae that I never moved his Majeſty in my Life, for any 
one Grant to myſelf, or any of my Relations. If his Majeſty's Royal 
Bounty did diſpoſe him to confer ſomewhat of Benefit and dvantage 
upon an old Servant, who had waited upon his Father and himſelf near 
hirty Years in ſome Truſt and Employment; I hope it ſhall not be 
imputed as a Crime in me to receive his Favours. I am far from believing 
or imagining that the poor Services I ever did, or can do, were in an 
Degree proportionable to his Majeſty's Bounty; yet ſince his Goodnef, 
thought me fit for it, I hope many others will think ſo too; atleaſt as fit 
as ſome Men, who have received 3 Marks and Proportions of it than 
1 haye done, and who, though they might ſerve much better, had not 
ſerved ſo long. I forbear te enlarge upon this particular Charge, becauſe 
I conceive that it is now evident to many who were wrought upon by thoſe 
who did not believe it themſelves, to think my Eftate to be very great, 
that the Information they received was without ground : And whoever 
conſiders, that the firſt Year after the King's coming in yielded juſtly more 
Profit to the Great Seal than I ever, received in all the Years following, 
and ſome particular AQts of Bounty in his Majeſty conferred on me, with- 
out the leaſt Suit of my own, and 3 by me, will believe that 
my Fault is greater, in having no better an Eſtate, than that what 1 have 
hath been gotten by Corruption. I have none of his Majeſty's Lands 
but what I bought, for as much as any body would pay for it, of thoſe 
who had the ſame granted to them out of his Majeſty's Bounty, and that 
Grant confirmed by Act of Parliament; and, I preſume, it cannot have 
fallen from his Majeſty's Memory, and I am ſure is well known to ſome 
Perſons of Honour yet alive, that when his Majeſty was graciouſly pleaſed, 
at his firſt coming over, to offer me ſome Land which had never yielded 
the Crown any thing, I N refuſed to receive it, becauſe it was 
erally thought to be of great Value, as I believe it is; and therefore 
* not expoſe myſelf to the Envy which naturally attends ſuch 
Donations, having in truth never had an immoderate Appetite to make 
haſte to be rich; and as much apprehended the being accuſed of Witch- 
craft or Burglary, as of Bribery and Corruption. In a Word, I do de- 
clare, that my Debts being diſcharged, for which I pay Intereſt, all my 
Eftate is not worth, being fold, the Money I have received from his Ma- 
jeſty's own Royal Bounty, and far from being ſuitable to the Quality 1 
et hold ; and which was never obtained by my own Ambition, as many 


erſons of Honour yet alive can teſtify, 


- 
” 
o 


Part of his Revenue on the nney, that I uſed all the Ways I could 
to advance the Rents without reſpect of Perſons ; and I preſume I was 
neyer preſent at the Letting of any Farm that any Man would have given | 
more for, than they did to whom it was lett, what Offers ſoever were made 
afterwards, when his Majeſty had contracted himſelf, and a Grant was iſ- 
ſued accordingly, under the Great Seal of England: And I do as poſi- 
tively deny, that ever I received or expected the leaſt Sum of Money, or 
Money-worth, for any Leaſe made by his Majeſty of his Cuſtoms, or 
any other Part of bis Revenue; or for the Payment of any one Debt made 
by his Majeſty, to which he was or was not bound; I having never had 
any other Motive for the Performance of thoſe Offices, but the pure and 
entire Conſideration of his Majeſty's Honour, Juſtice and Profit, and 
my own Inelination to ratify worthy Perſons, who in Juſtice ought 
to be, or might with Juſtice be, gratified and obliged, and who have 
commonly been ſuch erſons to whom I have had no kind of Obli- 


85 The Seventh Article is, That I have received great Sums of Money from 


The Ninth Article is, That T introduced an arbitrary Government in his 
Majeſty's n Plantations, and have cauſed ſuch as complained there 
before his Majeſly and Ceuncil, to be long impriſoned for fo doing. | 

Though I cannot poſſibly comprehend the full Meaning of this Article, 
yet becauſe I have heard of many Diſcourſes made of the Authority I aſ- 
ſumed over the Plantations, and the great Advantage and Profit I have 
drawn to myſelf from thence, I am very willing to take this Occaſion 
to relate all that I know, and all that I have done with Reference to gel 
his Majeſty's Plantations ; declaring in the firſt Place, that at his Majeſty's 
Return, and before, I did uſe all the Endeavours I could to prepare and diſ- 
poſe the King to a great Eſteem of his Plantations, and to encourage the 
Improvement of them by all the Ways which could reaſonably be pro- 
poſed to him; and I was confirmed in this Opinion and Deſire, as ſoon 28 
I had a View of the Entries in the N by which I found what 2 
great Revenue accrued to the King from thoſe Plantations, inſomuch 3s 
the Receipts from thence had upon the Matter repaired the Decreaſe and 
Diminution of the Cuſtoms, which the late Troubles had brought up- 
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upon my Promotion, but purely from his own Bounty and 300dnefs, 


Oath, have procured ſeveral Grants under the Great Seal 
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u 
er, I thall in the ard Place, fer down 4 


whole Caſe, the Prince, upon the unanimous Advice of the 


Money yearly. All theſe Men, who had entered upon that 


of. - Gt: 


other Pais of T a . from what ie bad formerly yielded. The firſt - 
e offeredir{elf before the King, that related to the Plan. 
rations, Was concerning the Burladoet, which having been moſt diſcourſed 

77 and, as I hear, with ſome Reflections FH me of Partiality and 


, 314 know in that Affair, 
o Lame to ipeak in it. 2 r TIEGIOY 5 een ? 
2 the Beginning of the late Troubles; the King had granted the 
„ gf ths Bar badees to the Eatl of Carlifle and his Heirs for ever, 
Jian on a Suppoſition that it had been firſt diſcovered, poſſeſſed, and planted 
at bis Charge; and the ſaid Earl ſent a Governor and People thither, and 
enjoyed ĩt to his Death, and by his Will ſettled. it for the Payment of his 
Debts, which, were very great: Ihe Troubles falling out in a ſfiort Time 
= lietle or no Profit had been drawn from thence towards the Satisfac- 
tion of thoſe Debts, and the Executors and Truſtees totally neglected the 
taking Care of it, or ee the Plantation; but in and after the 
War, many Citizens, Merchants, and Gentlemen, who were willing or 
£ to withd raw them ſelves fi rom England, an ported themſelves thither, 
and there planted, without aſking any body's Leave, or without being 
oppoſed or contradicted by any body, About the Year 1647, or there- 
abouts, the late Earl of Carle, Son and Heir of the former Earl, to 
whom the Inheritance of that Iiland belonged, treated with the late Lord 
Willughly of Parham, how that Illand might be fo ordered, that the Plan- 
tation might be advanced, and Profit made by it, which would at laſt 
redound to himſelf when the Debt ſhould be paid. The late King was 
then in the Hands of the Army; and with his Approbation and Conſent, 
it was agreed between the laid Earl and the ſaid OT that a Leaſe ſhould 
be made by the Earl of Carlifle to the Lord Willoughby, of all the Profits 
which ſhould ariſe out of that Plantation for the Term of twenty-one 
Years, as 1 remember; a Moiety of the whole Profits to be received by 
the Lord Willoughty himſelf, for his own Uſe, and Recompence of his 


Charge and Pains; and he was likewiſe to receive a Commiſſion from the 


ſaid Earl, to be Governor of that and the reſt of the Caribbee Iſlands (all 
which were comprehended in the Charter granted by the King to the 
Earl of Carliſſe), and that a Commiſſion ſhould likewiſe be procured from 
the King, or the Prince of Wales, by which the ſaid Lord Willough was 
to be conſtituted Governor of the ſaid Iſlands, About that Time the Fleet, 
then in the Downs, returned to their Obedience to the King, withdrawing 
themſelves to the Coaſt of Holland, to offer their Service to the Prince of 
Wales, his Majeſty that now is; the Lord Willoughby coming likewiſe 
over then to him, to ſerve him in any Condition he pleaſed to employ him. 
I need not ſpeak of the Diſappointments of that Summer, and the ill 
Succeſs of that Fleet ; but all thoſe Hopes being vaniſhed, and there being 
no preſent Employment for the Lord Willoughby, he then informed the 
Prince of what had paſſed between the Earl of Carliſe and him, with his 
Father's Conſent; which his Highneſs had likewiſe received from the 
King himſelf, with much Recommendation of the Lord Jilloughby. 1 
was then attending upon the Prince in Holland, as one of the King's 
Counſel aſſigned by him for that Service. Upon the ——— of this 

ouncil, 
thought fit to grant ſuch a Commiſſion of Governor of the Barbadoes and 
other Iſlands, as he deſired ; and he had the more Reaſon to deſire it (not- 
withſtanding the Earl of Carliſs Grant and Commiſſion), becauſe the 
principal Planters upon the Barbadoes had been Officers in the King's 
Army, or of manifeſt Affection to him, or always looked upon as of his 
Party. With this Commiſſion the Lord Willoughby had, at his great 
Charge and Expence, tranſported himſelf to the Barbadoes, and was there 
received as Governor; and made a Contract with the Planters, that ſo 
much ſhould be paid upon the Hundred to the Earl of Carliſie, to whom 
the Propriety of the Whole belonged. But before this Agreement could 
be well executed, or any Profit drawn from thence, the Iſland was re- 
duced to the Service of the Parliament, and of Cromwell, and a Governor 
appointed by them; the Lord J/illoughby being ſent into England, where 
he remained till the King's Return, and had given unqueſtionable Evi- 
dence of his Affection to the King's Service, for which he had often been 
committed to Priſon before and after Cromwel/'s Death. 

As ſoon as the King returned, the Lord Willoughby (who had then eight 
or nine Years to come of his Leaſe formerly granted to him by the Earſof 
ret who was then likewiſe living, and ready to do any other Act to 
the Lord Willoughby's Advantage) reſolved to return himſelf to the Bar- 
badees, and deſired the King to renew his Commiſſion to him for the Go- 
vernment; which his Majeſty was very willing to do, as to a Perſon he 
eſteemed very much, and who had ſpent very much of his own Fortune, 
as is notoriouſly known, in that Service: But the Barbadoes and all thoſe 
other Iſlands were now become of another Conſideration and Value than 
they had been of before the Troubles; the Barbadzes itſelf was (by that 
Confluence and Reſort thither as was mentioned before), ſo fully planted, 


that there was no Room for new Comers, and they had ſent very many of 


their People to the other Iſlands to plant ; many Citizens of London had 
raiſed very great Eſtates there, and every Year had a great Revenue thence; 
and the . Cuſtoms from that one Iſland came to a very gu Sum of 

lantation as 
a waſte Place, and with very great Charge brought it to that Perfection, 
and, with great Trouble, began now to apprehend that they muſt depend 
upon the good Will of the Earl of Carliſle and Lord Willoughby for the 
Enjoyment of their Eftates there, which they looked hoop as their own ; 
all theſe Men joined together in an Appeal to the King, and humbly 
prayed his Protection: and that they might not be oppreſſed by thoſe 
two Lords, they ſaid, they were the King's Subjects; that they had re- 
Paired thither as to a deſolate Place, and had by their Induſtry obtained 
a Livelihood there, when they could not with a good Conſcience ſtay 
in England; that if they were now left to thoſe Lords to ranſom them- 
ſelves, and compound their Eſtates, they muſt leave the Country, and 
the Plantation would be deſtroyed, which yielded his Majeſty ſo great a 
Revenue; that they could defend themſelves by Law againſt the Earl 
of Carlifle's Title, if his Majeſty did not countenance it by a new 
Grant of the Government to the Lord Willoughby; and therefore were | 
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Suitors to his Majeſty not to deftroy them by that Countenahce. At the 
ſame Time, the Creditors. of the late Earl of Carliſi: (whoſe Debts Were to 
to be ſatisfied by the Profits of that Plantation, by the Will and Settle- 


ment of the ſaid Earl) petitioned the King that they might be firlt pro- 
vided for; their principal Money due to them at the Death of the Earl 


amounted. to no leſs than Fifty thouſand. Pounds, of which they had 


never yet received dne Penny; and therefore that the Profits which 
ſhould ariſe ought in the firſt place to be applied to them, there having 

many Families utterly ruined for want. of their Money ſo due 
to them. The King appointed to hear all the ſeyeral Pretences, at the 
Council-Board,. whete. they all attended with their Counſel; and after 
his Majeſty had ſpent three or four Days himſelf in hearing the ſeveral 
Allegations, and finding new Pretences and Difficulties every Day to 
ariſe (Which ſhall be mentioned anon), his Majeſty appointed ſeveral 
of my Lords of the Council to conſider of the whole y eg and, to 
confer with the ſeveral Parties, and if it were poſlible to make an End 
between them by their own Conſent; otherwiſe to report the ſeveral 
Titles to his Majeſty, with ſuch; Expedients as in their Judgments they 


thought moſt likely to produce a general Satisfaction, without endanger- 


ing the Plantation, the Preſervation whereof his Majeſty took to Heart. 
I had the Honour to be one of that Committee, and took very much Pains 
in reading the Charters, Grants, and Leaſes, and many other Papers 
and Diſpatches which concerned that Affair, and conferred with ſeveral 
of the Perſons intereſted, to the end that I might the better diſcern what 
could be done, having never underſtood or heard any thing of the Matter, 
or that concerned that Plantation, otherwiſe than what I have before ſet 
down upon the Diſpatch of the Lord 1/ill-ughby in Holland; nor had I 
the leaſt Inclination or Byas to any Party. (5954 the hearing all the 
Allegations before my Lords, the ſeveral Pretences and Titles appeared 
to us to be theſe; which we afterwards reported to the King. t 

The Lord / illougbiy demanded nothing from the King but his Commiſ-' 
ſion to be Governor for the Remainder of the Years which, had been granted 
to him by the Earl of Carliſſe, to the end that he might receive one Moiety 
of thoſe Profits which ſhould ariſe to the Earl, and which had been 
aligned to him with the Conſent and Approbation of the late King, and 
his Majeſty that now is, upon which he had undertaken that Voyage, and: 
ipent ſo much of his Eſtate. | ; tl 

The Earl of Carlifie, while this Contention was depending, died, and 
by his Will deviſed his Intereſt in the Barladses to the E. of A who 
likewiſe petitioned the King for the preſerving his Right; but neither 
he, nor the Perſon under whom he claimed, had any Pretence till all the 
Debts were ſatisfied, nor did the Earl of Kinnou/ demand any thing till 
then; but believed the Profit would ariſe Marly to ſo rus 0 that. the 
Ta would quickly be ſatisfied, and then the Whole would come to 

IM, | | | 

There was another Title that preceded the Earl of Carlife's, which 
was that of the Earl of Marlborough, who alledged and proved. it to be 
true, that the Barbudoes and thoſe adjacent Iſſands were firſt granted by 
the King to his Grandfather the Earl of Marlborough, then Lord High- 


Treaſurer of England, before the Earl of Carli/ie had any Pretence there- 


unto ; and that the Lord Treaſurer had afterwards conſented that the 
ſame ſhould be granted to the Earl of Carliſſe, upon a full ContraR, that 
be ſhould firſt receive for ever the Sum of Three hundred Pounds by the 
Year out of the firſt Profits of the Plantations ; which Sum of three hun- 
dred Pounds had never yet been paid; and therefore the Earl of Marl- 
borough deſired, as Heir to his Grandfather, to have Satisfaction for the 


| Arrears, and that the growing Rent might be ſecured to him. 


The Creditors were of two kinds: The firſt, and who had firſt pe- 


titioned the King, as was ſaid before, had an Aſſignment made to them h 


the Executors and Truſtees of the Earl of Cariifle upon his Will, and 
who, at his Death, owed them the full Sum of. Fifty thouſand Pounds, 
or thereabouts ; I he other Creditors conſiſted of ſeveral Tradeſmen and 


Artificers, to whom the ſaid Ear] was indebted for Wares and Goods 


which had been delivered for his Uſe, and of ſeveral Servants for their 
Arrears of Wages; and all theſe had, during the late Troubles, exhibited: 
their Bill in Chancery againſt the Executors and Overſeers of the late Earl, 


and had obtained a Decree in that Court for their Satisfaction, out of the 


Profits of thoſe Plantations ; which Decree ſtood confirmed by the Acts 
of judicial Proceedings ; and as I remember their Debts amounted to- 
Thirty thouſand Pounds, or thereabouts: None of the Creditors in ge- 
neral, of one or the other Sort, had ever received one Shilling from the 
Time that the Earl had firſt aſſigned it, | 


The Planters inſiſted poſitively, that the Charter granted to the Earl of 


(ra from the King was void in Point oi LA; for which their Coun- 
ſel alledged many Reaſons : And having ſpent much Time upon that Ar- 
umentation, they concluded with two humble Proyoiitions to the King; 
pſt, That his Majeſ would give them Leave to proſecute in his Name 
in the Exchequer, and at their own Charge, to repcal that Grant to the 
Earl of Carliſie; by which they ſhould be freed from the Arbitrary Power 
and Oppreſhon which would be exerciſed upon them under the Colour of 
that Charter, and his Majeſty might receive a great Benefit to himſelf, by 
taking the Sovereignty to himſelf, to whom it juftly belonged : And in 
that caſe they offered in their own Names, and far the reſt of the Planters 
who were in the Iſland, to conſent to an Impolition of ſo much upon the 
Hundred, which they confidently avowed would amount w at leaſt Ten 
thouſand Pounds a-Year ; out of which his Majetty's Governor might be 
well ſupported, and his Majeſty diſpoſe of the Overplus as he thought fit. 
Secondly, If his Majeſty would not ſuffer the Charter to be repealed, 
that he would leave thoſe who claimed under the Ezrl of Carl fle's Patent 
to their Remedy at Law, and leave the Planters to their own Defence ; 
which they hoped in Juſtice could not be denied to them, ſince the 
alone had been at the Charge to ſettle the Plantation, which brought 10 
great a Revenue every Year to his Majeſty, when the Earl had not been 
at the leaſt Expence thereupon; and if his Majeſty ſhould not aſſiſt their 
Pretences with his Royal Authority, they muſt all quit the Planta- 
tion, which would be to his Majeſty's great Damage. 
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after the hearitiy of all Parties, tethrhed their Opinion, That their Patent 
This Report Was no Tooher made to his Majeſty,” but that he very gra- 
oiouſly declared, he would hot from hence receive any Benefit and Advan- 

| thge'to himſelf, until all thelf Preterices had received Satisfaction; and 
that He would make no other Uſe . ſaid. Charter, than to 


ceive according to his- Bargain 4 Moiety of the Profits, and that the other 


| bran es; in order to Which, his A . appcinted the ſame Committee 


| ſhould be/impoſed upon every Hundred ; but, on the cont | 
that too much had been undertaken in that kind by one 'of their own 


arrive there, and call an Aſſembly, they ſhould conſent to as great an 
would ariſe to the King for the Purpoſes aforeſaid. 


[ng es taken; for though it would be a long Time before they could 


the * * Computation; 1 in Time th 


thoſe who were in the hi | 
Number; whereas they had hitherto, in fo many Years, received not one 


never ſhould, ſince the Planters were reſolved never to conſent to any Im- 


po 
Fall of Carliſios Patent without a due Courſe of Law, the Way to ob- 
tain which would be very difficult to find out; and they underſtood well 


he had a great Mind to go thither himſelf, and take Poſſeſſion of his 


Then his own Eftate in Scotland was ſo totally loſt by the Iniquity of the 


ſtill due to the Creditors of both kinds no leſs than Fourſcore Thouſan 


| bly be put to; and therefore, upon further 


4s ſo active and induſtrious in forei 


would humbly move his Myjeſty, that he would graciouſly vouchſafe to 
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being to Leroy any Agreement between themſelyes, their Intereſts | 

ing ſo diſtinkt and incohfiftent wich each others, his Majeſty thought 
fit, in the firſt place; to refer the Confideration of the Legality and Vali- | 
dirty of the Patent to bit Coufſer at La-]; who, upon full Deliberation, 


was void, and that his Mijefty might tate the fame into bis own Power. 


. 


diſpoſe the Profits of the Plantation to thoſe who' in Juſtice had any Pre- 
tence in Law or Equity to rective the lame; and therefore, that the Lord 
Willug bby ſnould proceed in his Voyage to the Barbados, and Thoold re- 
ould be diſpaſed of fot the Satisfaction of the Debts and other Incum- 
of the Lords to meet again," and to adjuſt the ſeveral Proportions. 
When they met, they had all the Perſons concerned preſent with them, 


glad that the King had taken the Care and Protection of the Plantation 
upon himſelf, which was all the Security the Planters had or could deſire; 
and the Lords firſt Care was to make ſome Computation of what might be 
depended upon às the yearly Revenue that would ariſe upon the Impoſi- 
tion within the land : But the Planters could not be drawn to any par- 
ticular Agreement in that Point, not ſo much as to conſent to what 
y, declared, 


Y 


Number (Mr. Kendalr\ in his Diſcourſe before the King in the Council, 
and declared that the Plantation could not bear the Impoſition he had 


mentioned; that whatſoever was to be done of this Nature was to be | 
tranſacted by an Aſſembly in the Iſland, and that all that they could 


promiſe for themſelves was, that they would uſe their utmoſt Endeayours 
with their Friends in the Iſland, that when the Lord Willoughby ſhould 


Impoſition as the Plantation would bear; by which a good Revenue 
The Creditors had great Reaſon to be glad of the Reſolution his Ma- 
oiety of the 'Profits, though it ſhould ariſe to 
ſhould receive all, and ſhould 


hich would leſſen their Debt, and relieve 
eſt Neceſſities, of which there was a great 


fully ſatisfied out of a 


every Year receive ſome : 


Penny; and it was evident, that without his Majeſty's Authority they 


ſition, or ſubmit to any Authority that ſhould 'be exerciſed under the 


enough, that without his Majeſty's Grace and Bounty to'them, the Re- 
peal, or avoiding the Earl of Carliſi“'s Patent, would puta quick End to 
all their Pretences. © | | | 

The greateſt Difficulty that did ariſe was from the Earl of Kinnoul, to 
whom the laſt Earl of Carliſle had deviſed thefe Iſlands by his Will; and 


Right; and his Counſel had perſuaded him, that the King's Charter 
granted to the firſt Earl of Carliſſe was and valid in Law, and that 
they believed they could maintain and defend it in any Court of Juſtice. 


Times, and by his Father's having ſo frankly declared himſelf for the 
King, when very few of that Nation loſt any thing by their Loyalty, that 
he had very little left to ſupport himſelf; and therefore was willing to re- 
tire into any Place abroad, where he might find but a bare Subſiſtence: 
But when he conſidered again, that he could have no Pretence to any 
thing in the Barbadbes, till after all the Creditors were fully ſatisfied, and 
how long it was like to be before they could be ſatisfied, there ng 


Pounds Sterling principal Money, he did not believe that his inſiſting 
upon the Patent would be worth the Charge and Hazard he muſt inevita- 
liberation with his Friends, 
he willingly referred himſelf and all. his Intereſt to the King's gracious 
8 as all the reſt of the Pretenders and intereſted Per ons had 
one, ' 
The Caſe being thus'fully ſtated to the Lords, and every Man's Inte- 
reſt or Pretence clearly appearing to them, they conſidered ſeriouſly | 
amongſt themſelves what they might reaſonably propoſe to the ſeveral Per- 
ſons, in order to their Agreement amongſt themſelves ; and that proving 
ineffectual, what Advice they might reaſonably give his Majeſty. They 
were unanimouſly of Opinion, not to adviſe his Majeſty to cauſe the Pa- 
tent to be called in Queſtion; for though they doubted not, upon the 
Opinion of his learned Counſel, that the ſame would be adjudged void 
and illegal, yet they did not think it a ſeaſonable Time, when the Nation 
Plantations, that they ſhould ſee a 
Charter or Patent queſtioned, and avoided, after it had been ſo many 
Years allowed and countenanced, and under which it had ſo long flou- 
riſhed, and was almoſt grown to Perfection; and that ſince his Majeſty 
had declared, that notwithſtanding any Right of his own, all pottible 
Care ſhould be taken for the Satisfaction of the Creditors, as well as for 
the Preſervation and Support of the Plantation, it would be equally equi- 
table and honourable in his Majeſty, not to leave the Earl of Xinneul the 
only Perſon unconſidered, and bereaved of all his Pretence ; but that they 


8 


aſſign ſome preſent Maintenance to the ſaid Earl, which his unhappy 
Condition required, out of the Revenue which ſhould be there ſettled, 


1 
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"Theſe beigg the ſeverel Pritviices of the ſeyeral Percbas, and nothing 


| done Os Is ſoon as the Settlement ſhould be made of that 


| ariſe to ſuch a Pro 


or ready to be called in upon any Occaſion; and they all appeared very | 
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Augmentation wight be ina to him as his Majeſty in his Royat Boy, 
ſhoßid think fit; in Conſideration. whereof the Earl L* 
Patent ee be brought in and furendered: Which be promiſed fed. b. 
777777 hims?? 52h et 
That the Lord #llaugbly ſhould enjoy the Benefit of his former Cz, 
| trad with the Earl of Carifle, and approved. by his Majeſty, during 4, 

| Reimainder of thoſe Years which are not yet expired; that be ſhould 
what Haſte he could thither, and call an Aſſeinbly, to the end that woch 
an Impoſition might be agreed upon to be paid to bs Majeſty as ſhould be 
reaſonable, in conſideration of the great 'Benefit they bad already and 
| ould ftilf enjoy; in being bontinued and ſecured; in their ſeveral Plan 
tations, of which as yet they were; as it were, but Tenants at Will, ha,. 
ing no other Pretenee of Right but the Poſſeſſion ; and therefore, that 
thoſe Merchants and Planters who had petitioned the King, Would, ac 
cording to their Obligation and Promiſe made by them to his 1 25 
57 


uſe all their Credit with thoſe in the Ifland, that the Impoſition. m 
propoſed, and that Ee Motety of cha yn Bal n 

ed, and that one Moiety of that Revenue ſhould be enj | 
Lord Willongbty for bis Tera. . Bok = A iche 
Year ſhould be paid to 


2 * fs 78 * Three Hundred Pounds a 
th - Marlberough, according to the original Contract mentic; 
before; and that the Aſſignment AS his Mzje would likewiſe b. 
pleaſed to make to the Earl of Kinnoul, ſhould be likewiſe firſt paid; and 
then that the Remainder of that Moiety ſhould be received to the Uſe of 
the Creditors ; and that when the Lord F/illoughly's Term ſhould be ex. 
pired, his Majeſty ſhould be defired, after the Reſervation of ſo much 28 
he ſhould think fit for the Support of his Governor, that all the remain. 
der might be continued towards the Creditors, whilſt their juſt Debt, 
hould be paid. F 
heſe Particulars appearing reaſonable to the Lords, all Perſons con. 
cerned were called, and 4 communicated to cham, 'who — 
all well contented ; and thereupon the Lords reſolved to preſent the ſame 
to his Majeſty, which they did accordingly at the Board, and his Ma- 
jeſty, with a full Approbation and Advice of the whole Council, ratifed 
the ſame; whereypon that Order was made by his Majeſty in Council 
which comprehends all the Particulars mentioned before, which was &. 
livered to the Lord Willoughby, with his Majeſty's expreſs Command, that 
he ſhould ſee it punQually and preciſely executed; and the like Order 
was delivered by the Clerk of the Council to every other Perſon men- 
tioned, who deſired the ſame : Lo which Order I do for the more Cer- 
tainty refer myſelf, being in no Degree confident (having at this Time 
no other Help than m ) that it is ſet down with that Exactneſs as 
it ought to be. As I have throughout his Affair taken very great Pains to 
reduce it to this particular Agreement, which at that Time ſeemed to be 
ſatisfactory to all the Perſons concerned, fo 1 had not the leaſt Tempta- 
tion of particular Benefit to myſelf ; and I do till believe it to be very 
juſt and reaſonable, and agreeable to his Majeſty's Juſtice and Goodneſs 
all Circumſtances being conſidered ; and though it may be, in Strictneſs 
of Law, and by the avoiding the Grant made to the Earl of Carli, his 
Majeſty might have poſſeſſed himſelf of the whole Iſland, without any 
tender Confidezation of the Planters or of the Creditors, I am not aſhamed 
that I never gave his Ay that or the like Counſel, in this or any 
other Matter of the like Nature; and if I had, I am confident his Ma- 
jeſty _ have abhorred it, and not have thought the better of me for 
giving it. 5 | | - 

The other Part of this Article, That I have cauſed ſuch as complained 
of the arbitrary Government in the Plantations before the King and Coun- 
cil, to be long impriſoned for ſo doing, doth refer, I ſuppoſe, to the 
Commitment of one Farmer ; who being ſent over a Priſoner by the Lord 
Willoughby, in a Ship that came from thence, made his Appearance at Or- 
ford, his Majeſty being then there in the Sickneſs-Time, which was the 
firſt Time I ever h of the Man, or of the Matter; and at the ſame 
Time one of the Secretaries of State received a Letter from the Lord Mil. 
loughby, which was _— the ſame Ship, in which his Lordſhip had ſent 
a direct, full Charge of Mutiny, Sedition, and Treaſon againſt him; and 
by his Letter informed the Secretary of all the Behaviour and Carriage of 
the ſaid Farmer, with all the Circumſtances thereof; and that he had, by 
his ſeditious Practices, prevailed ſo far upon a diſaffected Party in that 
Iſland, that the Lord Willoughby was obliged in the inſtant to ſend him 
aboard the Ship, without which he did apprehend a general Revolt in 
the Iſland from his Majeſty's Obedience: And the Lord Willughty like- 
wiſe deſired that Farmer might not be ſuffered to return thither before the 
Iſland ſhould be reduced to a better Temper. The Man was called in 
before the King and Council, and the Charge which the Lord Willaugbly 
had ſent read to him: The greateſt Part whereof he could not deny; and 
in his. Diſcourſe upon it behaved himſelf fo peremptorily and infolently 
before the King, that his — thought it very e e to commit 
him, nor did any one Councillor then preſent appear to think otherwiſe: 
And I do confeſs, that the diſcharging him from his Impriſonment was 
ſome time afterwards moved, and that I was always againſt his Diſcharge ; 
being of Opinion that it was impoſſible for the Lord P/illoughly, or any 
other Governor in any of the Plantations, to preſerve his Majeſty's Right, 
and Kr 9d the Government, if he ſhould be ſo far diſcountenanced, 
that a Man ſent over by him as a Priſoner, under ſuch a particular and.ſo 
heinous a Charge, ſhould be upon his Appearance here ſet at Liberty; 
but my Opinion was, that he ſhould be ſent back a Priſoner thither, 
that he might be tried by the Law and Juſtice of the Iſland, and receive 


» 


{till of the ſame Opinion; and if it be an Error, it proceeds from the 

Weakneſs of my Underſtanding, which is not in my Power to reform. 
What I have here ſet down, is all that occurs to my Memory with re- 

ference to the Iſland of the Barbadzes; which being not particularly 


and until the Debts ſhould be paid; and that after that Time ſuch an 


E | 


mentioned in the Article, but comprehended under the peneral Ex- 
preffion of his Majeſty's foreign Plantations, I take myſelf obliged to 
* | | give 


condign Puniſhment for his Offence. And I cannot deny, but that I am- 
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ares us a Crime to me, if I have taken more Pains than other Men in 
har important Service of his Majeſty. concerning his foreign Plantations, 


adineſs to take any Pains, or give any Aſſiſtance to the Advancement 
of that Service, did. induce many Perſons to apply themſelves ta me on 
thoſe Occaſions, . I hope it ſhall not be charged upon me as over Activity, 
* Ambition to ingroſs more Buſineſs into my Hands than I was intitled 


2 ; for which 1 have this Excuſe to make for myſelf, that I found the 


| Pains I took to be acceptable to his, Majeſty: And I was fo far from hav- 
ing any particular Deſign or Advantage to myſelf, that I do profeſs and 


Jeclare, that from all or any of his Majeſty's foreign Plantations I never 
bad the leaſt Reward, or the leaſt Preſent made to me, except that the 
now Lord #illoughby once told me, that his Brother had ſent over ſome 
Pieces of the ſpeckled Wood which grows in Surinam, with Direction, 
that if I liked it, I might have what I would of it; whereupen I had ſome 


Pieces, which I thought might have been applied to the making of Cabi- 


nets, or the adorning of Wainſcot ; but as they were very ſmall, ſo the 
Middle of every Piece was wind-ſhaken and rotten, that they could not 
be applied to any conſiderable Uſe; and except ſome Blocks of Walnut- 
Tree which the Governor of Virginia ſent to me, and of which I made 
ſome Table-Boards and Frames for Chairs, the Workmanſhip whereof 
coſt me much more than the Wood was worth : And theſe two Particulars 
contain all the Rewards and Preſents, or Profit, that ever I received from 
all his Majeſty's foreign Plantations, or any body, to my Uſe. 

The Tenth Article is, That I did reject and fruſtrate a Propoſal and Un- 
dertaking approved by bis Majeſiy, for the Preſervation LE Nevis and St. 
Chriſtophers, and reducing the French Plantations to his Majeſty's Obedience, 
after the Commiſſions were drawn for that Purpoſe ; which was the Occaſion of 
great Loſs and Damage in thoſe Parts. 0 5 

I never did reject or fruſtrate any ſuch Propoſal or Undertaking, never 
taking upon me in the leaſt pages to make a Judgment of Things of 
that Nature, nor was ever any ſuch Propoſal made te me; but I do very 
well remember, that his Majeſty himſelf did once deliver to the Council 
a Paper, which he ſaid one of his Servants, Mr. Marſb, had delivered to 
him, containing ſome Propoſitions for Ships and Men to be ſent by his 
Majeſty for the Recovery of St. Chriſſephers, which had been newly taken 
by the French. Upon the reading of which 1 2 and Propoſitions, the 
ſame were referred to the Conſideration of the Lord-General, one of the 
Secretaries of State, and to the Vice- Chamberlain, as I remember, who 
were to confer with Mr. Marſh, and ſuch others as joined with him; and 
they were at the ſame Time appointed to conſider of another Propoſition 
delivered in Writing by the now Lord Willougbby and ſome Merchants of 
London, who were Planters in the Barbadoes, for the ſupplying and better 
ſecuring that Ifland, and the reſt of thoſe Caribbee Iſlands ; and for the re- 
ducing and recovering any of them which were or ſhould be taken by the 
Enemy; upon the latter of which ſomewhat was afterwards done: And 
if the other concerning Nevis and St. Chri/tophers was rejected, of which 
I know nothing, I preſume it was, becauſe it either appeared unpracti- 
cable, or not conſiſtent with his Majeſty's other Affairs. | 


The Eleventh Article is, That I adviſed and effeted the Sale of Dun- 
kirk to the French King, being Part of his Maje/iy's Dominions, together 
with the Ammunition, Artillery, and all Sorts of Stores there, and for no 
greater Value than the ſaid Ammunition, Artillery, and Stores were worth. 

It is very well known to his Majeſty, and to ſeveral Perſons yet alive, 
that the parting with Dunkirk was reſolved upon before ever I heard of 
it; and that the Purpoſe was therefore concealed from me, becauſe it was 
believed that I was not of that Opinion, and that I would not concur in 
the Advice. When it was afterwards propoſed and debated, when I was 
preſent, there likewiſe attending upon his Majeſty and his Royal High- 
neſs the late Lord Treaſurer, two Secretaries of State, and ſome other 
of the Lords of the Council ; the Reaſons that were given for the parting 
with it, were, fr ff, That the Profit which did or could accrue to the 
Kingdom by keeping it, was very inconfiderable, whether in War or 
Peace; that by Sea it was very little uſeful, it being no Harbour, nor 
having Place for our Ships to ride ſafe in; and that if it were in the Hand 
of the Enemy, it could do us little Prejudice, becauſe three or four Ships 
might block it up, and keep it from infeſting their Neighbours ; and that 
though heretofore it had been a Place of Licence at Sea, and had much 
obſtructed Trade by their Men of War, yet that proceeded only from the 
Unſkilfulneſs of that Time, in applying proper Remedies to it; which 
was manifeſt by Cromuel!'s blocking them up, and reſtraining them when 
he made War upon them, inſomuch as all the Men of War left that Place, 
and betook themſelves to other Harbours ; that it was ſo weak to the Land 
(notwithſtanding the great wor” his Majeſty had been at in the Fortifi- 
cations, which were not yet finiſhed), by the Situation and the Soil, that 
it required as many Men within to defend it, as the Army ſhould conſiſt 
of that beſieged it ;, otherwiſe, that it could never hold out and endure a 
Siege of two Months} as appeared clearly by its having been taken and 
retaken ſo many Times within the late Years; in all which Times it 
never held out ſo long, though there was always an Army at no great 
Diftance to relieve it. Secondly, T hat the Charge of keeping and main- 
taining it, without any Accidents from the Attempt of an Enemy, did 
amount unto above One hundred and twenty thouſand Pounds a Year; 
which was a Sum the Revenue of the Crown could not ſupport, without 


leaving many other Particulars of much more Importance unprovided 


for; and this was not lightly urged, but the State of the Kevenue, 
and the conſtant and indiſpenſible Iſſues were at the fame T'ime preſented, 
Thirdly, It could not reaſonably be believed, but that if Dunkirk were 
kept, his Majeſty would be ſhortly involved in a War with one of the two 
Crowns: The Spaniſh Ambaſſador had already demanded the Reſtitution 
of it in Point of Juſtice, it having been taken from his Maſter by the 
late Uiurper, in a Time when there was not only a Peace between his 


Vor. VIII. 


hich 1 did not think was enough taken to Heart; and if my Deſire and 
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{od zue ſome Anſwer, even to that General: And I hope it will not de im- 


on the Part of the 
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Majeſty and; the King of Spain; but when his Majeſty reſided and was 


| entertained: by the Catholick King in Flanders; and at the ſame; Time, 


both France and Spain inhibited their dubjects from paying thoſe ſmall 
Contributions to the Garriſon at Duntirꝭ, and endeavoured to reſtrain the 
Governor himſelf from enjoying ſome Privileges which had been always 
enjoyed by him, from the Time that it was put into Cromwels Hands; 
and it was then conceived, that as it would be very hard for the King to 
preſerve a Neutrality towards both Crowns, even during the Time of the 
War between them (which Temper was thought very neceſſary for his 
Majeſty's Affairs), ſo it would be much more difficult long to avoid a War 
with one of them upon the keeping of Dankirh, if the Peace that was newly 
made ſhould remain firm and unſhaken. Upon theſe Reaſons, (the major 


Part whereof were out of my Sphere, and I could only govern myſelf by 


the Opinion of thoſe who underſtood Matters of that Nature, nor could J 
anſwer any of the Arguments which have been offered) his Majeſty re- 
ſolved to eaſe himſelf of the Burthen of maintaining Dunkirk, bad to part 
with it in ſuch a Manner.as might be moſt for his Advantage and Bene= 
fit. There remained then no.other Queſtion, than into what Hand to put 
it? And the Meaſure of that was only who would give moſt Money for it, 
there being then. no, Inclination to prefer one before another. It was 
enough underſtood, that both Crowns would be very glad to have it, and 
would prabably both make large Offers for it; but it was then as evident, 
that whatſoever France ſhould contract for, the King might be ſure to re- 
ccive, and the Buſineſs would be ſoon diſpatched ; whereas, on the other 
Hand, it was as notorious, and as evident to his Majeſty, and to all who 
had any Knowledge of the Court of Spain, and of the Scarcity of Money 
there and in Flanders, that how large Offers ſoever the Spaniard might 
make, they could not be able in any Time to pay any conſiderable Sum 
of Money; and that there would be ſo much Time ſpent in Conſults be- 
tween Madrid and Bruſſels before it could be diſpatched, that the keeping 
it ſo long in his Majeſty's Hands would be an intolerable Burthen to him; 
beſides that, it ſeemed then probable that the Spaniard would ſhortly de- 
clare himſelf an Enemy, for beſides that he demanded Dunkirt as of right, 
ſo he likewiſe required the Reſtitution of Tangier and Famaica upon the 
ſame Reaſon, and declared, that without it there could be no laſting Peace 


between England and Spain, and refuſed ſo much as to enter upon a ry wed . 


of Alliance with the King, before he would promiſe to make ſuch a Re 

titution. There wanted not in this Conference and Debate the Conſide- 
ration of the States of the United Provinces, as Perſons like enough to de- 
fire the Poſſeſſion of Duntiri, from whence they had formerly received ſo 
much Damage, and were like enough to receive more whenever they 
ſhould be engaged in any War; and if in Truth they had any ſuch De- 
ſire, more Money might reaſonably be required of them, and probably be 
obtained, than could be expected from either of the Kings. But upon 
Diſcuſſion of that Point, it did appear to every Man's Reaſon very mani- 


feſt, that though they had rather that Dun#ir4 ſhould be put into the Hand 


of the Spaniard than delivered to France, or than it ſhould be detained by 
the Engliſh, yet they durſt not receive it into their own Poſſeſſion ; which 
neither of the Kings would have approved of; and ſo it would have ex- 
poſed them to the Ditpleaore; if not to the Hoſtility of both Crowns. 
Upon this full Deliberation, his Majeſty inclined rather to give it up to 
France than to Spain; but deferred any poſitive Reſolution till he had im- 
parted the Matter to the Council-Board, where the Debate was again re- 
ſumed, principally concerning the keeping or the parting with it; in 
which debate the Lens and Mention of what had been done in the 
Houſe of Commons heretofore upon that Subject was not omitted, nor 
the Bill that they had ſent up to the Houſe of Peers for annexing it inſe- 
parably to the Crown'; but after a long Debate of the whole Matter, there 
was not, as I remember, above one Lord of the Council who offered his 
Advice to his Majeſty againſt his parting with it; and the Ground of that 
Lord's diſſenting was enough n to have nothing of Publick in it. 
In concluſion, his Majeſty reſolved, for the Reaſons aforeſaid, to put it 
into the Hands of France, if that King would ſatisfy his Majeſty's Ex- 
pectation in the Money he would require for it. 

Monſieur D' Eftrades came privately over to treat upon it without any 


| Character; but pretending to make it his Way for Holland, whither he 


was deſigned for Ambaſſador, After he had waited upon the King, his 
Majeſty appointed four or five of the Lords of his Privy-Council (whereof 
I was required to be one) to treat with Monſieur D* Efrades upon the 
Sale of Dunkirk; and at that our firſt Conference together, after we had 
in vain endeavoured to perſuade him to make ſome Offer, we did demand 
the Sum of ſeven hundred thouſand Pounds Sterling to be paid by the 
King of France for the Delivery of Dunkirk and Mardyke (which is al- 
ways underſtood to be included when Dunkirk is mentioned) into his 
Poſſeſſion. Which Sum appeared to him ſo ſtupendous, that he ſeemed 
to think the Treaty at an end, and reſolved not to make any Offer at all 
King of France; and ſo the Conference broke up. At 

the next Meeting he offered three Millions of Livres, which, accord- 
ing to the common Account, amounted to three hundred thouſand Piſtoles; 
Which we as much undervalued: So that any further Conference was diſ- 
continued till he had ſent an Expreſs or two into France, and till their 
Return; and afterwards, upon our inſiſting upon what he thought too 
much, and his Offer of what we eſteemed too little, the Treaty ſeemed 
to be at an end, and he preparing for his Return. In concluſion, his 
Majeſty being fully as deſirous to part with it, as the K ing of France could 
be to have it, it was agreed and concluded, that upon the Payment of five 
hundred thouſand Piſtoles in Specie at Calais to ſuch Perſons as the King 
ſhould appoint to receive it, his Majeſty's Garriſon of Dunkirk ſhould 
be withdrawn, and that Place put into the Hands of the King of 
France: All which was executed accordingly; and I belicve was a 
reater Sum of Money than was ever paid at one Payment by any 

— in Chri/tendom, upon what Occaſion ſoever. And that all this 
ſhould not amount to a greater Value than the Ammunition, Ar- 
tillery, and Stores were worth, which were delivered with it, is 
very ſtrange, and _ be ſuppoſed by any reaſonable 8 
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Rebellion for the Encouragement” of Adventurers; that was, to ie 


; rene LIC nts re vants; and yet there remained a” general Complaint amongſt the Adven- 
a coafage all Perſons to br ba, > Money for, the carrying on the War, upon | turers, that they were in no'degree ſatisfied what was due to them upon 
ie, the'Aﬀfurance of having a. Recompence for their Money out of the for- their Adventures by the Act of Parliament, and deſired the King that 
7. cared Lands of thoſe who were or ſhould be in Rebellion, according to | the might receive what was their Due. | | 
BY an Eſimate of the Values by the ſaid AQ of Parliament; in which, for | Cromwell had not exerciſed fuch a Severity as to eradicate the whole I 
dat their better Security, there was likewiſe a Clauſe, that his Majeſty ſhould | Nation; but had tranſplanted them with ſo great Rigour out of the other 
d, not grant a Pardon to any of thoſe Rebels: And upon this Invitation, many | Provinces into the Province of Conought, that there was ſcarce left one 
1 hoaourable Perfons, an others, had brought in great Sums of Money for | Iriſb F amily out of Gonought, where the Uſurper had aſſigned them ſe- 
nd. the carrying on that War, upon the Secur 55 oreſaid. But the Rebel- | verally ſuch Proportions as he thought Recompence enough for the ſmall 
On lion ſhortly breaking out in England, the erſons in Power in both] Poſſeſſions he had formerly allowed them out of their own Eſtates, in 
iſe Houſes quickly violated that whole Act, by taking the Monies raiſed, and | thoſe Places where their Fortunes had lain: And to this Tranſplantation 
to lent for the ervice of Ireland, without, and contrary to the Conſent of they had been forced to give their Conſent, having had nothing in their 
em choſe who lent it, and applying it for the Support of the Rebellion in] Election but either to accept theſe Aſſignations, or to have nothing to live 
nd Eurland; and employed thoſe Regiments of Horſe and Foot, who were | upon in any other Place. But now, upon his Majeſty's Return, as well 
il. levied for Ireland, to ſerve againſt the King, under the Command of my | thoſe Men who had been tranſplanted thither out of other Provinces, as . 
* ord of Eſſex, and who did ſerve under his Command, at the Battle of | thoſe upon whoſe Lands the other were tranſplanted as forfeited to the 
Le. Fder-Hill; where ſome of them, out of the Deteſtation of being ſo be- State, were now Suitors to the King, that every one might be reſtored to 
; 5 trayed into Rebellion, quitted wy Lord Eſſex his Army, and went over to | his on; and that their paſt Crimes might be expiated by the extreme 
e: the King. The Service of Ireland being thus neglected, and to ſuch a | Sufferings they had ſuſtained for man 70 z and that thoſe Men who 
ith Depree that the Rebels there increaſed in Number and in aka”. ow many | had been as deep in Rebellion as themſelves, and continued much longer, 
nd. Perfons of Honour in that Nation, who had contained themſelves with- | and proſpered better in it, might not be gratified and rewarded with their 
Al- in their Obedience, and were in no Degree privy to the firſt Inſur- | Eſtates and Fortunes. | 
me. rection and breaking out into Rebellion, found it now neceſſary for their Many Perſons of Honour and Reputation, as is ſaid before, had re- 
is own Preſervation, to ſecure themſelves in thoſe Towns and Places which | paired to the King whilſt he was beyond the Seas, and followed and at- 
ar- were poſſeſſed by the Rebels, and ſo joined with them in their Councils ; | tended him there; many Regiments had been raiſed and tranſported with 
y's t making all the Profeſſions of Duty to the King, and of an impatient | the Conſent and Approbation of Cromwell, for the Service of the two 
et- fire to return to their Subjection; which many of them made good after- Crowns of France and Spain ; and many of thoſe Officers had ſerved his 
ere wards upon the firſt Opportunity. By this means the Rebels in Ireland Majeſty from the Beginning, and had never been in Rebellion, and upon 
ne, advanced every Day in Power, and had ſeveral Armies in the ſeveral Pro- | his Majeſty's Command, when he was in Flanders, brought their Regi- 
che vinces of the Kingdom, much ſuperior in Power to the Engliſh Forces, | ments over thither to ſerve as he ſhould direct: and as the King had kept 
ph, whilſt they were every OS by their Want of Victuals, Want | Intelligence always with many of his well-affe&ted Subjects in England 
le- of Cloaths, and Want of Pay, which the Parliament neglected to ſupply | and in Scotland, ſo he had likewiſe done with ſome in Ireland, to the End 
my „them with, and the SG could not. His late Majeſty, after above a | that they might be ready to make uſe of the firſt Opportunity that ſhould 
led Year's Time that the Rebellion in England had been proſecuted againſt | be offered by any Diviſions in the Army, or other Conjunctures, to join 
ing him, notwithſtanding all Overtures of Accommodation, found it neceſ- | with thoſe who were moſt forward to advance the King's Reſtitution; 
uly fary to make a Ceſſation in Ireland; which was after ſome Years tranſact- which many conſiderable Men there had promiſed to do, and in ſuch Sea- 
d; ed into a Peace, which though it was quickly afterwards moſt wickedly | ſons could have rendered themſelves very uſeful; and all theſe Men had 
Ne and per fid ouſly broken by the Jriſb to their own Deſtruction, yet many | ſome Pretence to the King's Favour, and an Expectation to be reſtored, 
hat principal Perſons of Honour and good Fortune adhered afterwards con- | at Jeaſt, to ſome Part of their Eſtates, 
an- ſtantly to the King, without ever ſwerving from their Allegiance; and This was the e rk Eſtate of that Kingdom when the King re- 
eir ſuch Men believed the full Benefit of that Peace, in being reſtored to their | turned into Eng and, and when theſe Commiſſioners attended upon his Ma- 
ro- Eftates which did in Juſtice belong to them, and expected the ſame ac- | jeſty, and conferred with me; when I proteſted to them that there were 
on, cordingly. _ | ſo many Intricacies in the Buſineſs, and the whole Kingdom involved in 
or After the Murder of his late Majeſty, the King that now is receiving | ſo many contradictory Titles and Intereſts, that I knew not what Counſel 
eaſt an Addreſs from his Roman Cathalick Subjects in Ireland, with great Ac- | to give, or what to propoſe ; but that I would in publick Council give 
the knowledgments of their paſt Crimes and Errors, and of ample Profeſſions the beſt Advice and Afliſtance I could for the ſettling that Kingdom, when 
ac- of their Duty and Obedience for the Time to come, during the Time of | they ſhould make any ſuch Propoſitions to his Majeſty as were practicable, 
ir- his being in France, I ſent the Lord Marquis of Ormond into Ireland as his | That which was firſt to be done, and which could only make all other Ex- 
Lieutenant of that Kingdom, and with Authority to make ſuch Conceſli- | pedients to be practicable, was the ſettling the Government in ſuch a 
re- ons to his Roman Catholict Subjects as might unite them to his Obe- F orm, and by ſuch Rules, as the Kingdom had been accuſtomed to before 
ut dience ; and that thereby ſuch an Union might likewiſe be made between | the Troubles; and that the Courſe and Courts of Juſtice might be open- 
his Engliſb and Iriſh Subjects (the Lord Inchiguin having reduced the whole | ed. Then the Commiſſioners themſelves propoſed, as the firſt Work in- 
tho Province of Munfler, and the Army, and Garriſons thereof, to make Pro- | cumbent upon his Majeſty, in Piety, Honour and Juſtice, that all ſuch 
na ſeſſion of Fidelity to their King), that Dublin might _ be recovered, | to whom the Lands of the Church, the Lands of the Marquis of Or- 
Tit= which was the only conſicerable Place that then continued in Rebellion, mend, and of all his Majeſty's Friends who had been faithful to him, 
Vin and in which there were very many of known Affections to the King, who | ſhould be forthwith removed, that the right Owners might immediately 
ick would quickly have rendered that City to the Lord Lieutenant, if a great | be put in Poſſeſſion of what in Right belonged to them; which was the 
but Supply from the Parliament, immediately after the Murder of the late | more eaſily to be done, becauſe much of thoſe Lands remained undiſpoſed 
„ fo King, had not unhappily arrived the very Day or two before the Marquis | of, and reſerved for Cromwell himſelf, and much of the reſt had been aſ- 
ler of Ormond marched with his _ to recover Dublin ; and within very | ſigned to thoſe Officers who had been the King's Murtherers ; and fo thoſe 
the few Weeks after, Cromwell himſelf landed there with a great Army of | Lands were free from all other Title or Pretence, but what the King 
n Horſe and Foot, and all Proviſions neceſſary for the Support and Mainte- | himſelf could make to them. But then there was ſome Caution and Or- 
2th nance of it. der to be obſerved ; firſt to aſſign other Recompence to ſuch who were poſ- 
nce It is not neceſſary in this Place, and upon this Occaſion, to mention | ſeſſed (how erroneouſly ſoever) of any Lands, either as Adventurers u pon 
we what befel that unhappy Kingdom after CromwelPs Arrival there; the | the Statute, or as Soldiers, for the juſt Arrears of their Pay; and his Ma- 
and uick and ſpeedy Reduction of Towns and Garriſons, the e | jeſty had declared before his coming into England, there ſhould be Satiſ- 
ol Giſmiffng of the Troops and Army under the Command of the Lord | faction given to all ſuch Perſons ; and the Truth is, the whole Kingdom 
3 Lieutenant, and he being forced to withdraw himſelf out of the King- | of Ireland was at that Time ſo much poſſeſſed by the Adventurers and 
ts dom, and to return into 1 which, although it proceeded from the | Soldiers, that it was thought very neceſſary in Point of Prudence, to re- 
of miſerable and fooliſh Jealouſies of the 1ri/h, and then from their Trea- | move none out of Poſſeſſion of what had been formerly aſſigned to them, 
heir chery and Perfidiouſneſs, yet thoſe Crimes did not cover the whole Na- and according to the Rules of that Time, until ſome other Lands were 
vers tion ; yet there remained ſtill very N Perſons of Honour and Quality, | aſſigned to them, which was not difficult to be done. Then the Com- 
1 who never after were faulty to his Majeſty, and therefore expected the Be- | miſſioners, diſcerning how much his Majeſty was concerned for many of 
| * nefit of the laſt Peace, likewiſe confirmed by his Majeſty that now is, as | thoſe who had ſerved him beyond the Seas, and for others who claimed 
n of Juſtice belonging to them; and many of this Condition (ſome whereof | the Benefit of the firſt and ſecond Treaty, undertook that his Majeſt 
14 had never been in Arms againſt the Crown, but had faithfully ſerved in | ſhould not be preſſed in any of thoſe Particulars, but that all ſuch Per- 
be * his Majeſty's Army in England during the whole Rebellion) tranſported | ſons ſhould be preſerved, and their Eſtates ſecured; and thereupon a Pre- 
gy themſelves to his Majeſty beyond the Seas, and many others were taken | amble was prepared, containing thoſe Proviſions which were approved by 
ah and put to Death in e | the Commiſſioners, who undertook to have ſuch a Bill tranſmitted as 
After all Oppoſition to the Parliament was totally ſuppreſſed in Ireland, might be the Foundation for a good Settlement, and in which his Majeſty, 
and the Kingdom entirely at their Devotion, they began then to think of | might make ſuch Alterations as he did think fit, 
executing the Act of Wen of the Seventeenth Year of the late King, here were more Difficulties appeared in ſettling the Government 
for Satisfaction of the Adventurers: But as they had from the Beginning | than were at firſt apprehended ; and nothing was ſo neceſſary as ſending 
violated that Act, by the miſapplying the Men and the 2 as afore- | over the King's Commiſſion, which might determine all other Authorities 
ſaid ; ſo they now preferred the gratifying and rewarding, and paying the | of Committees and Officers, in which Men had been inveſted by a Com- 
Arrears due to the Officers and Soldiers, by aſſigning them liberal Propor- | mon Conſent, or rather by the Prevalence of a Party, which already 
tions of the Lands which they called forfeited, before they did any Thing ee into Factions and Conteſtations. The General who had contri- 
for Satisfaction of the Adventurers, except ſuch only who for ſome other | buted ſo much to the King's Reſtoration, and appeared very zealous for 
Merit or Intereſt had a Title to their Favour ; and amongſt the forfeited | the Advancement of his Service, had been by the Parliament and Coun- 
Lands they reckoned all that which belonged to the Church, to the Mar- | cil of State (as they called them) declared and created General of all the 
quis of Ormond, the Lord Inchiquin, and all thoſe who had adhered to the | Forces in the three Kingdoms; and fo his Orders had been obeyed, as well 
King, and conſtantly oppoſed the Rebels there, as Part, and diſtributed | in Scotland and Ireland, as in England, before his Majeſty's Return; and the 
the ſame accordingly. So that at this Time, when the Commiſſioners for | King did not think fit in any degree to leſſen his Truſt and Authority, nor 
that Kingdom attended his Majeſty, the Officers and Soldiers of the Ar- | had the General any Inclination to part with his Power in Ireland, where he 
my, and ſome Adventurers, were and had been in quiet Poſſeſſion for | had procured a great Eſtate, and could beſt ſecure it under his own Autho- 
many Years of all the Church-Lands, of all the Marquis of Ormznd's | rity; and yet he reſolved not to go thither, and indeed his Preſence then, 


Lands, and the Lands of all other his Majeſty's faithful Friends and Ser- about the King, was thought very neceſſary. Hercupon the wag de- 
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at laſt the tranſplanting the ſmall Remainder of the Nation into one Cor- 


- many Years had poſſeſſed themſelves of their Eſtates, and ſought now a 


in the Sight of the Sun, with all imaginable Circumſtances of Contempt 


jects (as criminal at leaſt as the others) were, by his Majeſty's Clemency, 


(411). 


who was willing to receive that Charge, knowing, at the ſame. Time, 
that the Duke of Albemarli tras to continue Lieutenant of that Kingdom. 
But there quickly aroſe ſuch Differences between tlie General and the 
Lord Roberts, about the drawing their Commiſſions, the latter being ſo 
ſcrupulous and nite in having the leaſt Dependance upon the General, 
though Lord Lieutenant; and his Pride A, Moroſity was ſuch. towards 
the Commiltioners of Irilund, that they withdrew themſclves from giving 


him further Attendahce and Information; fo that his. Majeſty quickly | 


diſcerned, that though he was a Man of great Parts and Knowledge, yet 
his Nature and Temper was not fit for that Employment, and therefore 
reſolved for the pteſerit to put the Government into the Hands of three 


Lords Juſtices, the Lord Chancellor of that Kingdom, the Earl of An- 


trotb, and the Earl of Orrery, who might begin to reduce the Govern- 
ment into ſome Order; until his Majeſty AT take a further Reſolution 
for the Eſtabliſhment of it. 18 3 

As ſoon as a Bill was tranſmitted, according to the uſual Courſe, to 
his Majeſty, for the Settlement of Ireland, with ſuch a Preamble as is 
before mentioned, though the Body of the Bill did not in Truth cor- 
reſpond with it ; his Majefty gave Direction, that it ſhould be ſhewed 
and expoſed to thoſe of the ſeveral Intereſts, even to the Iriſb themſelves, 
who were the moſt like to receive Prejudice from it: And after a ſuffi- 
cient Time allowed for eyery Man's Coniideration, his Majeſty appoint- 
ed a Time to have it read at the Board, and to hear what Objections 


could be made againſt it. The great Debate then was upon the Pretences 


of the 1ri/h, who appeared with marvellous Confidence, and complained, 
that by that Act then prepared, and under Conſideration, the whole riß 
Nation would be extirpated, all their eſtates being thereby taken from 
them. As the preſent Government in {re/and, which had declared for 
the King, had ſent over Commiſſioners or Deputies to attend his Majeſty, 
and know his Pleaſure, as is mentioned before; ſo the Body of Adven- 
turers had likewiſe choſen ſome Perſons to preſent their (Grievances and 
. Deſires : and the Iriſh, under the Names of the Roman Cathelicks of Ire- 
land, had likewiſe choſen others to appear on their Behalf, whereof ſame 
were Lawyers and Men of good Parts, who well knew all the Tranfſ- 
actions in Ireland, from the Beginning of the Rebellion, throughout all 
the Changes of Government: The chiefeſt Arguments they urged for 
themſelves were, Fir, Their long and great Fufferin s; the Loſs of 
their Eſtates for Five or Six- and- Twenty Years; the waſting and ſpend- 
ing of the whole Nation in Battles, and in Tranſportation of Men into 
the Parts beyond the Seas; whither, as I remember, 22 reckoned above 
Twenty Thouſand Men to be tranſported out of that Kingdom in Four 
or Five Years; the great Numbers which had been executed and maſſacred 
after his Majeſty's Located had been forced from thence ; the great 
Numbers which had periſhed by Famine and the Plague; thoſe two great 
Judgments having raged over the Kingdom for two or three Years; and 


ner of the Province of Conought, where yet much of the Land was taken 
from them, which had been aſſigned to them with all thoſe Formalities 
of Law which were practiſed under that Government. Secondly, They 
demanded the Benefit of the two Treaties of Peace; the one in the late 
King's Time, and the other confirmed by his Majeſty that now is; by 
both which they ſtand indemnified for all Acts done by them in the Re- 
bellion ; and inſiſted upon their Innocence ſince that Time, and that they 
had purſued all Ways that were in their Power to manifeſt their Aﬀec- 
tion to his Majeſty, and ſo entire an Obedience to his Commands whilſt 
he was beyond the Seas, that they betook themſelves to, and withdrew 
themſelves from, the Service of France or Spain, in ſuch Manner as his 
Majeſty fignified was his Pleafure they ſhould do. Thirdly, They urged, 
and forced, with a little more Liberty and Indiſcretion than became them 
in that Conjuncture, the Unworthineſs and Incapacity of thoſe who for ſo 


Confirmation of their rebellious Title from his Majeſty : That their 
Rebellion had been more infamous, and of a greater Magnitude than that 
of the Iriſh; who had riſen in Arms to free themſelves from the Rigour 
and Severity that was exerciſed upon them by ſome of the King's Mini- 
ſters, and for the Liberty of their Conſcience and Practice of their Re- 
ligion, without having the leaſt Intention or Thought of withdrawing 
themſelves from his Majeſty's Obedience, or declining his Majeſty's 
Government: Whereas, the others had carried on an odious Rebellion 
againſt his Majeſty's Sacred Perſon, whom they had horridly murthered 


and Defiance, and as much as in them lay, had rooted out Monarchy 
itſelf, and overturned and deſtroyed the whole Government of Church 
and State; and therefore that whatever Puniſhmeat the poor Iriſb had de- 
ſerved for their former Tranſgreſſions, which they have ſo long ſince re- 
pented of, and departed from the Rebellion when they had Armies and 
ſtrong Towns in their Hands, and put themſelves again under his Ma- 
jeſty's Protection; this Part of the Engliſh, who were poſſeſſed of their 
Eflates, bad broken all their Obligations to God and the 52 and ſo 
could not merit to be gratiſied with their Ruin and total Deſtruction: 
That it was too evident and notorious to the World, that his Majeſty's 
Three Kingdoms had been very faulty to him, and withdrawn themſelves 
from his me, by which he had been compell'd to live in Exile 
ſo many Years; and yet, that upon their Return to their Duty and 
Obedience, his Majeſty had been graciouſly pleaſed to grant a free and 

neral Pardon, and Act of Indemnity, in which many were compre- 
hended who had in truth been the Contrivers and Fomenters of all the 
Miſery and Defolation which had involved the Three Nations fer ſo many 
Years; and therefore they hoped, that when all his Majeſty's other Sub- 


reſtored to their own Eſtates which they had forfeited, were in full Peace, 
and Mirth and Joy, the poor /ri/þ alone ſhould not be tota'ly exempt 
from all his Majeſty's Grace, and left in Tears and Mourning, and La- 
mentation, and be ſacrificed without Redemption to the Avarice and 
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clared, that he would make the Lord Rolart s Deputy of. Ireland; 


„ 
| pony” of thoſe, who had not 6nly ſpoiled and oppreſsd'them, but hat 
done all that was in their Power, and with all the Infolency imaginable 
to deſtroy his Majeſty himſelf, and his Pofterity, and who now return to 
their Obedience, and ſubmitted to his Government, when they were no 
longer able to oppoſe it; nor did they yet return to it with that Joy and 
Alacrity; and Reſignation as the Jriſb did, and deſired to do: And ſo con. 
cluded with thoſe pathetical Applications and Appeals to his Majeſty, 2 
Men well verſed in Diſcourſes of that Nature are accuſtom'd to do. 
This Diſcourſe carried on, and urged with more Paſſion, Vehemence 
and Indifcretion; than was faitable to the Condition they were in; and 
in which, and the Exceſſes of their Rhetorick, they had let fall many 
Expreſſions very indecent and unwarrantable, and in ſome of them con. 
fidently excuſed, if not juſtified their firſt Entrance into Rebellion, (the 
moſt barbarous, certainly, and unexcuſable, that any Chriſtians have been 
engaged in, in any Age,) they irreconciled themſelves to _ who had 
Campaſſion enough for them, and gave their immediate Adverſaries (who 
ſtood upon the advantage Ground) both Provocation and Opportunity 
to ſay many Fhings to their Reproach, which probably would elſe have 
been forborne. I hey enlarged upon all the odious Circumſtances of the 


thers and Barbarities had been always excepted from Pardon: And th 
told them, that if there were not ſome amongſt themſelves that then 
appeared, they were ſure there would be many found amongſt thoſe for 


Animoſity on both Sides, that his Majeſty thought it beſt to conclude it 


better Temper when they ſhould be next admitted to his Majeſty's 
Preſence. VE Ns 

At their next Attendance upon his Majeſty, which was within few 
Days after, the Commiſſioners for the Proteliants, taking Notice of what 
the other Party had alledged for their Defence, the Pretence they had to 
the two Acts of Pacification, and their extolling their own Innocence 
from that Time, and their great Affection for his Majeſty's Service, de- 
clared, that whatever legal Title the Adventurers had to the Lands they 
were in Poſſeſſion of, many of whom had always faithfully ſerved the 
King; yet they would be content, that all thoſe who had in Truth pre- 


the Pacifications, and not ſwerved afterwards from their Allegiance, 
| ſhould partake of his Majeſty's Grace, and Royal Bounty, in ſuch a 

Manner, and to ſuch a Degree, as his ary vg ft to exerciſe to- 
wards them : But they were confident they ſhould make it appear, that 
their Pretences to that Grace and Favour were not founded upon any rea- 
ſonable Title; that they had never conſented to any one Act of Paciſica- 
tion, to which the 3 had been annexed, which they had not 
violated and broken within Ten Days after, and then returned to all their 
Acts of Diſloyalty and Rebellion; that after the firſt Act of Pacification, 
ratified by the lall King, in very few Days after they treated the Herald, 
his Majeſty's Officer, who came to proclaim that Peace, with all manner 
of Indignity, tearing his Coat of Arms (the King's Arms) from off his 
Back, and beat and wounded him ſo, that he was hardly reſcued from 
the Loſs of his Life; that about the ſame time they endeavoured to ſur- 
priſe and murther the jLord Lieutenant, and purſued him to Dublin, 
which they forthwith beſieged with their Army, under the Command of 
| that General who had ſigned the Peace; they impriſoned their Com- 
| miſſioners who were authorized by them, for conſenting to thoſe Articles 

which themſelves had akin, and ſo proſecuted the War with as 
much Aſperity as ever; and refuſed to give that Aid and Aſſiſtance they 
were obliged to, for the Recovery and Reſtoration of his late Majeſty, 
who was then in Priſon at the Iſle of Fight; the Promiſe and e 
tion of which Supply and Aſſiſtance, was the ſole Ground and Conſidera- 
tion of that Treaty, and of the Conceſſions therein made to them; that 
they thereupon renounced their Obedience to his Majeſty, and put them- 
ſelves under the Protection and Diſpoſal of Rinucceni, the Pope's Nuncio, 
whom they made their Generaliſſimo of all their Armies, their Admiral 
at Sea, and to preſide in all their Councils. After their Diviſions 
amongſt themſelves, and the Burthen of the Tyranny they ſuffered under, 
had diſpoſed them to petition this King, who was then in France, to re- 
ceive them into his Protection, and to ſend the Marquis of Ormond over 
again into Ireland to command them; and his Majeſty was fo far prevailed 
with, as to ſend the Marquis of Ormond into Munfter, with ſuch a Supply 
of Arms and Ammunition as he could procure ; where the Lord Inchiguin, 
Lord Preſident of that Province, with the Proteſtant Army, received and 
joined with him; and ſhortly after, the Confederate Ir made that ſecond 
Treaty of Pacification, of which they now likewiſe demanded the Bene- 
fit: But that it is notoriouſly known, that they no ſooner made that 
Treaty than they broke it, in not bringing in thoſe Supplies of Men and 
Money which they were obliged to do, and the Want whereof expoſed 
the Lord Lieutenant to many Difficulties ; and he had no ſooner undergone 
the firſt Misfortune before Dublin, than they withdrew from taking any 
further Care of the Kingdom, raiſed Scandals upon, and Jealouſies of the 
whole Body of the Engliſb; who, being fo provoked, would no longer ven- 
ture themſelves in any Action or Conjunction with the /rifþ. They cauſed 
an Aſſembly or Convention of the Clergy to meet without the Lord Lieu- 
tenant's Authority, and put the Government of all Things into their 
Hands; who, in a ſhort Time, improved the Jealouſy in the Minds of the 
People towards the few Proteſtants who yet remained in the Army, and 
who had ſerved the King with all imaginable Courage and Fidelity, from 
the very firſt Hour of the Rebellion in the Three Kingdoms, to that de- 
gree, that the Marquis was even compell'd to diſcharge his own Troop 
of Guards of Horſe, conſiſting of ſuch Officers and Gentlemen as are 
mentioned before; and to truſt hiniſelf, and all the remaining Towns and 


Garriſons, to the Fidelity of the ri; proteſting, that upon ſuch a 
| Con- 


firſt Year's Rebellion, the murthering of above a Hundred Thouſand Per- 
ſons in cold Blood, and with all the Barbarity imaginable ; which Mur. 


whom they appeared, who would be found guilty of thoſe odious Crimes, 
which were excluded from any Benefit by thoſe Freaties. And ſo that 
firſt Agitation before his Majeſty vented itſelf in ſo much Bitterneſs and 


with ſuch Reprehenſions and Animadverſions, as might diſpoſe them to 4 


ferved their Integrity towards his Majeſty from the Time of either or both 
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Power to refuſe to give them) but that they taiſed ſeveral Ca- 
jumnies-againſt the Marquis himſelf, and declaimed againſt his Religion, 
and-indibited the People upon Pain af Excomimunication, hot to ſubmi 
to-this &r that Order enjoined by the Marquis; and, upon the Matter; in- 
hibited-any Obedience they paid to him: Inſtead of raiſing new Forces, 
thoſe that were raiſed run from their Colours and diſperſed themſelves ; 
who were truſted with the keeping of Towns and Forts, either gave 
them up by Treachery to Cromwell, or loſt them through.Cowardice to 
him upon very feeble Attacks: Their Great General Oiven O Neiſe had 
made a formal Contract and Stipulation with the Parliament; and in the 
End, when they had diveſted the Marquis of all Power to uppoſe the Ene- 
my; and gave him great Cauſe to believe his Perſon to be in great-Nanger 
to he- betrayed, and delivered up to the Enemy, they vouchſafed to peti- 
tion him to depart out of the Kingdom, which they could eaſily compel 
bim to do ; and that he would leave his Majeſty's Authority in, the Hands 
of one of his Majeſty's Roman Catholick Subjects, to whom they promiſed 
to ſubmit with the moſt punQual Obedience. Whereupon the Mar uis, 
finding that he could not unite them in any one Action worthy of the Duty 
of good Subjects, or of prudent Men towards their own Preſervation 
and ſo, that his Reſidence amongſt them longer could in no Degree 
contribute to his Majeſty's Service or Honour; and that they would 
make it be believed that if he would have committed the Com- 
mand into the Hands of a Roman Catholick, they would have been 
able to have preſerved thoſe Towns which ſtill remained in their Poſſeſ- 
fion, which were Limerick and Galloway, and ſome other Places of leſs 
Importance; and likewiſe by Degrees recover from the Enemy what had 
deen loſt ; which was very poſſible for them to have done, having great 
Bodies of Men to perform any Enterprize, and ſome good Officers to lead 
them, if they would have been obedient to any Command: Whereupon 
the Marquis had reſolved to gratify them, in placing the Command in ſuch 
a Perſon's Hand, whoſe Zeal for the Catholick Religion was unqueſtion- 
able, and whoſe Fidelity to the King, and entire Affection, was unble- 
miſbed ; and ſo made Choice of the Marquis of Clanrictard, a Name, tho' 
of an Englifþ Extraction, had for ſo many Hundred Years reſided in that 
Kingdom, and had the greateſt Fortune amongſt them, that he had the 
Reputation of being of the beſt Family of the Iriſh, and whoſe F amily 
had, in all former Rebellions, as well as in this, preſerved their Loyalty 
unſpotted to the Crown. The Roman Catholicks of all Kinds pretended at 
leaſt a wonderful Joy at this Election, acknowledged it a great Obligation 
to the Lord Lieutenant for making it, and applied T an to the other 
with all Proteftations of Duty and Submiſſion, to induce him to accept 
the Charge, who indeed knew them too well to be willing to truſt them ; 
yet upon the Marquis of Ormond's earneſt and ſolemn Intreaty, and 
out of his great Zeal for his Majeſty's Service, and to ſupport his Go- 
yernment there, until his Majeſty could procure other Supplies, or give 
. better Orders for the doing it, he was contented to receive lüch Commiſ- 
ſions from the Lord Lieutenant, as were neceſſary for the Execution of 
that Command, and Preſervatjon of the Government. Upon which the 
Marquis of Ormond embarked himſelf, with ſome few Friends and Ser- 
vants, upon a little Pink that was bound for France, where he arrived 
ſafely about the Time that his Majeſty tranſported himſelf thither, after 
his miraculous'Eſcape from Worceſter. 

The Lord Lieutenant was no ſooner gone, but that the Marquis of 
Clanrictard, the new Lord Deputy, found himſelf no better treated than 
the Lord of Ormond had been : That Part of the Clergy which, had con- 
tinually oppoſed the Lord Lieutenant for being a Proteſtant, were now as 
little ſatisſied with the Deputy's Religion, and as violently oppoſed all his 
Deſires, and violated their own Promiſes, and quickly made it evident, 
that his Affection and Loyalty to the King was that which they difliked, 
and a Crime that could not. be weighed down by the CES Sincerity 
of his Religion. They entered into ſecrec Correſpondence with the Ene- 
my, and Conſpiracies between themſelves ; and though there, were ſome 
Perſons of Honour and Quality with the Deputy, who were very faithful 
to him aud to the King, yet there were ſo many about him of another Al- 
lay, that all his Councils, Reſolutions, and Deſigns, were ſoon enough 
diſcovered to the Enemy to be prevented; and though ſome of the Letters 
vere intercepted, and the Perfons diſcovered who gave the Intelligence, 
he had not Power enough to bring them to Juſtice ; but being commonly 
Friars and Clergymen, the 5 14 of the Church was preſently inſiſted 
upon, and ſo they were reſcued from the ſecular Proſecution till their 
Eſcape was contrived. That perfidious and treacherous Party had fo great 
an Intereſt in all the Towns, Forts, and Garriſons, which yet pretended 
to be ſubject to the Deputy, that all his Orders were ſtill contradicted or 

lected ; and the Enemy no ſooner appeared before any Place, but ſome 


Faction in the Town cauſed it to be delivered up and rendered. Nor 


could this fatal Sottiſhneſs be reformed even by the Severity and Rigour 
which the Engli/h exerciſed upon them; wg, By the wonderful Judg- 

| en who put themſelves 
and the Towns into their Hands, finding them to have had ſome barba- 
rous Part in the foul Murders which had been committed in the Beginning 
of the Rebellion, and who had been, by all the Acts of Grace granted by 


the ſever-] Powers, ſtill reſerved for Juſtice : And of this Kind there were 


ſo many Inſtances in and about Limerick and Galloway, that they deſeryed 
to be collected and mentioned in a Diſcourſe by itſelf, to obſerve and mag- 
nify the wonderful Providence of God Almighty, in bringing heinous 
Crimes to Light and Puniſhment in this World, by Means unapprehend- 
ed by the Guilty; inſomuch, as there was ſcarce a Perſon of the Clergy 
er Laity, who had had a 9 Hand in the contriving and fomenting the 
firſt Rebellion, and in the Perpetration of thoſe horrible Murders, who 


had obſtructed all Overtures towards Peace, and cauſed Peace to be broken 

as ſoon as: made; who had adhered to the Nuncio, and endeavoured moſt 

maliciouſly to exclude the King and his Royal Poſterity from the Domi- 

nions of Ireland; I ſay, there was ſcarce a 
VoI. VIII. 


an very notorious, and emi- 


| 


upon which Invitation the Duke ſent over an 4mbaſlador and a g 
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(414) 
nent in Tranſgreffiong of this Kind, who did not by ſome AR of Treache- 
ry firſt endeavour to merit from the Engliſh, and by that, or by ſome other 
Means, fell into their Hands, and were by them publickly and reproach- 


4 


ey executed and put to Death.  , FER 
This being the (ad Condition the Lord Deputy was in; and the 775 
Party having without his Leave, and againſt his expreſs Command, taken 
upon them to ſend 


Places and Sea-Towns into his Poſſeſſion, and to become his . 

um 
of Money ſor their preſent Relief; the Deputy was in a ſhort time reduced 
to thoſe Straits, that he durſt not remain in any Town, nor even in his 
own Houſe for three Days together, but was forced for his Security to 
ſhift from Place to Place, and ſometimes to lodge in the Woods' and 
Fields in cold and wet Nights, by which he contracted thoſe Infirmities 
and Diſeaſes which ſhortly after brought him to his Grave; and, in the 
End, he was compelled to accept a Paſs from the Znglih, who had a Re- 


verence to his Perſon and unſpotted Reputation, to tranſport himſelf inta 


England, where his Wife and Family were, and where he died before he 
could procure Means. to carry himſelf to the King, which he always in- 
tended to do. | | 
When the Eigliih Commiſſioners had enlarged themſelves with ſome 
Commotion in this Narration and Diſcourſe, they again provoked the 
Iriſb Commiſſioners to nominate one Perſon amongſt themſeives, or thoſe 
for whom they appeared, who they believed could in Juſtice demand his 
Majeſty's Favour ; and if they could not make it evidently appear, that 
he had forfeited all his Title to Pardon after the Treaties, and that he had 
again been as faulty to the King as before, they would be very willing he 
ſhould be made the Object of the King's Grace and Bounty, and be re- 
ſtored to his Eſtate; And then applying themſelves to his Majeſty, with 
great Duty and Submiſſion, they concluded, that if any Perſons had, by 
their ſubſequent or ſecret Seryices, or by their Attendance upon his Mas 
jeſty, rendered themſelves grateful to him, and worthy of his Royal Fa- 
vour, they were very willing that his Majeſty ſhould reſtore all, or any of 
them to their Honours and 7 vg in ſuch Manner as his Majeſty in his 
Wiſdom ſhould think fit; and againſt all Impediments whatſoever, And 
hereupon ſeveral Acts of Parliament were paſſed, for the Indemnity and 
the reſtoring ſeveral Perſons of Honour and Intereſt to their Eſtates ; who 
either in Juſtice could require the ſame, as having been always faithful to 
the Crown, and ſuffered with it, and for it; or who had ſo manifeſted their 
Affection and Duty for his Majeſty, that he thought fit in that Conſide- 
ration to wipe out the Memory of whatſoever had been formerly done 
amiſs: And by this Means many were in a ſhort Time put into a full 
Poſſeſſion of their Eſtates, to which they. could make a good Pretence at 
the Time when the Rebellion begun. s 
The Conſideration and Debate about the Settlement of Ireland, upon 
the Bill propoſed, took up very many Days, his Majeſty being always 
preſent, and in which there aroſe eyery Day new Difficulties, It appeut- 
ed plainly. enough, that the, Guilt was ſo general, that if the Letter of the 
At of Parliament of the Seyenteenth Year of the late King were ſtrictly 
purſued, almoſt an Extirpation of the whole Nation would follow, and 
which at beſt would be very miſerable. Then the Franſplantation into 
Conought had been acted, and finiſhed ſo. many Years before (which was 
very prudently done in Point of Government, in reſpect of the unſteady 
Humour of that People, and their natural Inclination to rebel, if the ſame 
had been executed by any Rules of Juſtice), and the Soldiers and Adven- 
turers had been likewiſe ſo many Years in the Poſſeſſion of their Lots, and 
had laid out ſo much Money in building and planting, that if his Majeſty 
had reviewed all that had been done, and taken thoſe Advantages upon 
former Miſcarriages and Miſapplications as in Law he might have done, 
the par Fog His mee upon which all the Hopes reſted of preſerving that 
| Kingdom within their Obedience to the Crown of England muſt have been 
ſhaken, and even diſſolyed. And then the Memory of the Beginning of 
the, Bebellion in /reland (how many other Rebellions ſoever had followed 
it, as bad or worſe in reſpect of the Conſequences that attended them) 


was as freſh and as odious to the Whole People of England, as it had been 


the firſt Year; and the whole Nation upon the Matter (though there were 
many Perſons of it of great Honour and Virtue) was fallen into that Con- 
tempt, that they ſeemed indeed in the Eyes of Chri/tendom worthy of the 
. miſerable Fate they were reduced to: And no Doubt it was a Conſidera- 
tion that reaſonably made them thought leſs worthy of extraordinary Fa- 
vour and Compaſſion, that when both the other Nations had made many 
noble Attempts for redeeming their Liberty, and for the Reſtoration of 
his Majeſty (for Scotland itſelf had done much towards it), and his preſent 
Reſtoration. was, by God's Bleſſing, and only with his Bleſſing, the ſale 
Effect of the Courage and Affection of his own Subjects; ſo that England 
and Scotland had in a great Degree redeemed, and even undone what had 
before been done amils ; and his Majeſty had approved and ſecured thoſe 
Affections to them, by thoſe, Promiſes and Conceſſions which he was in 
Juſtice obliged to perform : But the miſerable /ri/þ alone had no Part in 
the Benefit his Majeſty had received, nor had God ſuffered them to be 
the leaſt Inſtruments in bringing his good Pleaſure to paſs, or to give any 
Teſtimony of their Repentance for the Wickedneſs they had wrought, or 
of their Reſolutions to be better Subjects for the future; ſo that the 
ſeemed as a People left out and exempted from any Benefit from that bleſs- 
ed Conjuncture in his Majeſty's Reſtitution : And this Diſadvantage was 
improved towards them by their frequent Manifeſtation of an inveterate 
Animoſity againſt the Engli/h Nation and Engliſh Governgent; which 
again was recompenced to them by an irrecancileable Jealofly of all the 
Poet towards them; declaring plainly, that they could be'no longer ſe- 
cure of any thing they had, or ſhould have in Ireland, than it ſhould evi- 
dently appear that it was not in the Power of the Ji to take it 
from them; and to this. Concluſion their preſent Confidence and 
Impudence contributed very much: And it appeared plainly enough, 
that they expected the ſame- Conceffions (which the Neceſſity of 
that Time had made fit to be granted to them) in reſpect of 
"WM YY „„ their 


| Meſſengers into Flandern to defire the Duke of Ler- 
rain to take them into his Protectign, offering to deliver ſeveral important 
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| reaſonable ſvever theſe Pretences appeargd | 
tons for the Remedy thereof were not very eaſy; the Engl; declaring, 


\ harefaced Violation of the Law by any 


at ſtake, were 2 of their Attendance 


HOSE 
* 13 4 
R. 


ibeir Religion, and. Liberty 
likewiſe confirmed, without which all other Oraces would not be 


Tolicient to contain them within che Liniies of SubjeQion/ Tus State ma, 
and Condition of Affairs, and the Temper of the People made it very ne. thi 
_ : eallary to the King to be very 

{which his natu 

And in the Alterations which 2 
dem, that the Manner of it 


wary in diſpenſing his 'ofdinary Favours 
; merciful Inelination pins, bim tp) to the 7%, 

ſtiee obliged him to make! in that Xing- 
0 ol uld make it appear, that it was the pur- 
ticular. Juſtiee in a particular Caſe,” which could not be attended with a 


Conſequence pre judicial to any geherat Inte ret... 
1 — n Debt an Intention in the Soldiers and Adven- 


tuirers, which was to have great Countenance and Approbation in the Bill 


now under Examination, to deſtroy al} Intails and Settlements at Law 
upon Conſideration of Marriage, or any other Contracts which had been 


made before the Rebellion; nor had there been in the whole former Pro- 


ceedings, in the Fime of the U ſurpation, any Conſideration taken of Mort- 
gages or Debes due by Statute or Recognizatice, or upon any other Secu- 
-rity ſo that all ſueh Debts muſt be either loſt to the Proprietors, or 


remain ſtiſſ with the Intereſt upon the Land, whoſoever had enjoyed the 
Benefit or the Profit thereof: All 'which ſeemed very unreaſonable and 


unjuſt; and that ſuch Eſtates ſhould remain forfeited by the Treaſon of 
ms Father; wWho had been only Tenant for Life, againſt all Deſcents 
and legal Titles of Innocent Children, and of which in all legal Attain- 
ders the Crown never had or could receive any Benefit. Yet, how un- 
to be, the Rules and Direc- 


that if ſuck Titles were preſerved and allowed to be good, there would 
not in that univerſal 'Guilt which "upon. the Matter comprehended and 
covered the whole Ii Nation, there would not be one Eſtate forfeited 
for Treaſon, but Intails and other uſeful Conveyances would be forged 
to defend and fecure the fame; nor would there be Witneſſes + many to 
juſtify and prove whatſoever their Evidence could be applied to: 

if thoſe Trials were to be by the known Rules and Cuſtoms of the Law 


jn Caſes of the like Nature, there was too much Reaſon to ſuſpect and 


fear that there would be little Juſtice done, ſince a Jury of [rifþ would be 
fure to find againſt the Englifh ; and there was as much Reaſon to ap- 
chend that the Engliſb would bring in their Verdict againſt the 1riÞ, 
t the Evidence on either Side de what it would. However, the King 
was in no degree inclined, upon any Suggeſtions, to countenance ſuch a 
Claration in the Act; and after 
many Alterations and Amendments, and there remaining ſtill fo man 
Difficulties and Intricacies, he foreſaw that all Matters were not yet fo 
23 that the Settlement could be made by this Bill; but that 
ſuch | 
taken, and fome Particulars ſettled and adjuſted, and what remained 
ſtated with more Clearneſs for his Majeſty's Determination, he paſſed 
the firſt Act of Parliament, and committed the Execution thereof to 
too many Commiſlioners, nominated to his Majeſty by thoſe who were 
moſt converſant in the Affairs of Ireland; none, or very few of which 


were known to his Majeſty, or to any of thoſe who had been ſo many 


Years from their Country, in their conſtant Attendance er his Ma- 
jeſty's Perſon beyond the Seas. And upon this Concluſion, and 
this Diſpatch, the Commiſſioners from Jreland of all Kinds returned 


 thither, the Earl of Orrery being one of the three Juſtices who were en- 


truſted with the Government. 

After a Vear ſpent in the Execution of this Commiſſion, there was 
very little done towards the ſettling the Kingdom; but, on the contrary, 
the Breaches were made wider, and fo much Paſſion and Injuſtice ſhewed, 


that Complaints were brought to his e all Parts of the King- 
dom, and from all Perſons in Authority. 


The Number of the Commiſ- 
ſioners were fo great, and their Intereſt ſo different, that they made no 
Difpatch ;| very many of them were in Pofſeſſion of thoſe Lands which 
ethers ſued for, and bought the broken Titles and Pretences of others for 
inconſiderable Sums of Money, which they fupported and made good 
by their own Authority; and thoſe Men, who had their own particular 
oncernment. chiefly to maintain, attended the Service very diligently : 
The few who were more indifferent, by having no Intereft of their own 
d Expence (there being no 

Allowance for their Pains), and offended at the Partrality and Injuftice 
they ſaw practiſed, withdrew themſelves, and would de no longer prefent 
at thoſe Tranſactions, which they could not regulate or reform: All 


Intereſts were equally offended and incenſed; and the Soldiers and Adven- 


turers complained no leſs of the Corruption and Injuſtice than the /r;þ did; 
fo that the Lords Juſtices and Council found it neceſſary to tranfmit another 
Bill to his Majeſty, which, as I remember, they called an Explana- 
tory Bill of the former; by which they had provided, That no Perfon 
who lived in Ireland, or had any Pretence to an Eſtate there, ſhould be 
employed as a Commiſſioner : but that his Majeſty ſhould be defired to 
fend over a competent Number of well-qualifed Perfons out of England 
to attend that Service; upon whom a fit Salary ſhould be ſettled by the 
Bill, and fuch Rules fet down as might direct and govern the Manner of 
their Proceedings; an Oath being likewiſe included in the Bil} which the 
Commiſkoners were to take for the impartial Adminiſtration of Juſtice. 
And for the Proſecution of this new tranfmitted Act, ſeveral Perſons 
were ſent over to attend, and inform his Majeſty and the Council upon 
any Difficulties or Scruples that might ariſe upon the ſeveral Claims and 
Pretences which were made. 

The ſecand AR took as much Time as the former; all that had been 
ſaid in the former Debates being again repeated, and almoft with the 
ſame Paſſion and Impertinence; the Iriſb making large Obſervations upon 
the Proceedings of the late Commiſſioners, to juſtify thoſe Fears and 


Apprehenſions they had formerly urged. And there is too much Reaſon 


to believe, that their greateſt Deſign now was rather to keep off any 
Settlement, than that they hoped to procure ſuch a one as they deſired; re- 
lying more to find their Account from a general Diſſatis faction, and the 


Diſtraction and Confuſion which was like to attend it, than from any 


nd 


reparations might be made towards it, and ſuch Examinations 


1 


of Conſcience, as they balled it; mould be 
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| + of many notori. 
das and opprobrious Actions 1 the Crom throughout their whole 
Er were as little fatisfied with this Revolution as any Men 
could be, and were ſo univerſally odious both in Eng/and and 3 
that if the King's Juſtice cuuld have been obſerved, and their particular 
Caſes ſevered from the reff, without Violation of the Rule which ſecured 
the reſt, any thing that could have been done ta their Detriment would haye 
been grateful enough. However, after a very tedious Debate his Majeſty 
being aſſured by thoſe, who were thought to underſtand /reland very ex. 
aQly, and, upon the Surveys which had been taken of Ireland with great 
PunRuality, undertook that there was Land enough to ſatisfy: alf the 
Soldiers and Adventurers, and that there would be enough left for the 
'Accommodation of the 4r1/þ in, a liberal Proportion; and having given 
ſome Rules likewiſe and Limitations to the immoderate Pretences and 
-Demands of the Soldiers and Adventurers upon the Dublin Ordinance, 
and imperfect Admeaſurements and ſome other Irregularities which in the 
Execution of the former Commiſſion. they had indulged-to-themſelyes, 
his Majeſty likewiſe diſpatched the ſecond Bif, . 
Whilſt this ſecond Bill was under Deliberation,” there fell out ſome 
Accidents which produced great Altereations with reference to the Aﬀairs 
of that Kingdom : The Earl of AMontreth, who was one of the Juſtices, was 
lately dead; and it had been very apparent, that whilſt he was alive, 
the Difference between the three Juſtices, and their different Humours 
and Affections, had little advanced the ſeitling th& Government; ſo that 
they who took the moſt impartial Survey of all that was done; did con- 
clude that nothing could be ſo reaſonably done towards a Settlement, as 
the deputing one ſingle Perſon to exerciſe that Government: And the 
Duke of Albrmarle himſelf, who had a very conſiderable Eſtate in that 
Kingdom, which made him Jong for a Settlement, and who had both 
before the King's Return, and ever ſince, paſſionately inſiſted: that the 
Duke of Qrmond ſhould not be employed there; who likewiſe had 28 
wu an Averfion from the Thought of it; 1 ſay, the General now had 
totally changed his Mind, that he told the King, that there was no 
Way to explicate the Kingdom out of thoſe Intricacies in which it was 
involved, but by ſending over a Lord Lieutenant thither: That he thought 
it not fit for his Majeſty's Service, that himſelf, who had the Commiſ- 
fion of Lord Lieutenant, ſhould be abſent from his Majeſty's Perſon; 
and therefore that he was very ready and deſirous to give up his Com- 
miſſion ; and that in his Judgment Nobody would be able to ſettle and 
compoſe the ſeveral Factions in that Kingdom but the Duke of Or- 
mond, which he thought would be very grateful to all Sorts of People; 
and therefore his poſitive Advice was, that his Majeſty would as ſoon as 
was poſſible grant his Commiſſion of Lieutenancy to him, and ſend hin 
over into Ireland; and both the King and the General had fpoken with 
the Duke of Ormond, and prevailed with him to accept the Charge, be- 
fore ever I heard of it; all of them believing that the Uncertainty of his 
being able to do the King Service, in ſo ral a Diſunion and Jealouſy 
of Perſons, and Contradiction of 3 and the great Affection and 


Friendſhip I bad for the Duke of Ormand, would make me diſſuade him 


from expoſing himſelf to ſo hazardous an Undertaking; which was very 
true: But his Majeſty believing that it was very — Lf for his Service, 
and the Duke having always reſigned himſelf to his Majeſty's Diſpoſal, 
he chearfully undertook the Employment ; and his Majeſty named and 
appointed Sir Richard 3 Serjeant at Law, (ſince made one of 
the Barons of his Majeſty's Exchequer at J/eftminfler) Sir Edward Smith, 
one of the Benchers of the Middle-Temple, (afterwards made Chief 
Juſtice of his Majefty's Court of Common-Pleas in Ireland) Henry Ce- 
ventry, one of his Majeſty's Bed-Chamber, Sir Winftan Churcbill, Colonel 
Edward Cooke, Sir Edward Deering, and Sir Tho. Beverly, all Perſons of 
very good Parts and very clear Reputations, to be his Commiſſioners for 
the Execution of the Bill of Settlement of Ireland: And with theſe, and 
all other Perſons who attended that Intereſt, the Duke of Ormond en- 
tered upon his Journey for that Kingdom about Fuly or Auguſt, in the 
Year One Thoufand ſix hundred ſixty-four, full four Years after the 
King's happy Return into England. And when Mr. Coventry ſhortly after 
8 his Majeſty's Leave to return to his Attendance upon his Perſon, 
ir Allen Broderict was appointed to ſerve in his Place as a Commiſſionet. 
It was ſome Months before the Commiſſioners, after their Arrival in 
Ireland, could ſettle thoſe Orders and Rules for their preceeding, which 
were neceſſary before they appointed the People to attend: and it was as 
neceſlary that uy ſhould, in the Order of their Proceedings, firſt proceed 
upon the ri; both becauſe there ſhould be no Settlement of Soldiers 
or Adventurers in Poſſeſſion of any Lands, before the Title of the Iriþ 
was determined; and becauſe there was a Clauſe in the laſt Act of Parlia- 
ment, that all the [ri ſhould put in their Claims by ſuch a Day, and 
be determined before ſuch a Time; which Time might be prolonged for 
once dy the Lord Lieutenant and Council. So that the Delay for ſo 
many Months before the Commiſſioners ſat, gave great Argument of Com- 
plaint to the Jriſb, tho' it could not boſkbly be avoided, in regard that 
the Commiſſioners themſelves had not been nominated by the King 
above twenty Days before they began their Journey for Ireland: ſo that 
they could never fo much as read over the Acts of Parliament together 
before they came to Dublin; and then they found ſo many difficult Clauſes 
in both Acts of Parliament, and ſo contrary to each other, that it was 


no eaſy Matter to determine how to govern themſelves in Point of Right, 
and to reduce themſelves to any Method in their Proceedings: But after 
they had adjuſted all things as well as they could, they publiſhed their 
Orders in what Method they meant to proceed, and appointed the Iriſb to 


put in their Claims by ſuch a Time, and to attend the Proſecution of 


them 
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ad they had no fooner ehtered po their Work, 
p 2 Fach thought they had begüiif it ſoon enough; for they heard 
be Day many-of the is, who Rad been known to be the moſt for- 
ben in the fir Beginning of the Rebellion; and the moſt malicious in 

carrying it on, declared innocent; and Deeds of Settlement and Entails, 
_ Which had been never heard of before, and which would have been pro- 
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- duced (as they reaſonably believed) before the former Commiſſioners, if 


they bad had them to produce, now declared good and valid; by which 
\the. i were immediately put into Poſſeſſion of a very great Quantity of 


Land taken from the Engh/h+ So that in 4 ſhort Time the Commiſſioners | 


Had rendered themſelves as generally odlous as the /ri/h, and were looked 
upon as Perſons corrupted for that Intereſt, which had evety Day Succeſs 
- almoſt in whatſoever they pretended ; and their Determinations happened 
to have the more of Prejudice upon them, becauſe the Commiſſioners were 
always divided in their Judgments ; and it is no Wonder that they who 
ſeemed molt to adhere to the Engifh Intereſt were moſt eſteemed by them. 
Tbe Parliament in Ireland was then fitting, and the Houſe of Commons 
(conſiſting of very many Members who were either Soldiers or Adventu- 
fers, of had the like Intereſt) was very much offended. at the Proceedings 
of the Commiſſioners, made many Votes againſt them, and threatened 
them with their Authority and Juriſdiction : but the Commiſſioners, who 
well knew their own Power, and that there was no Appeal againſt their 
Judgments, proceeded ſtill in their own Method, and continued to re- 
ceive the Claims of the rib beyond the Time that the Act of Parliament 
or the Act of State limited to them, as was generally underſtood ; and du- 
ring their laſt eight or ten Days Sittings upon thoſe Claims, they paſſed 
more Judgments and Determinations than in near a Year before, indeed 
with wonderful Expedition; when the Engliſh, who were diſpoſfeſſed by 


thoſe Judgments, had not their Witneſſes ready, preſuming that in Point 


of Time thoſe Cauſes could not have been heard. By theſe Sentences 


and Decrees, many hundred thouſand of Acres were adjudged to the [ri/h, 


which had been looked upon as unqueſtionably forfeited. This raiſed ſo 
great a Clamour, that the Englif refuſed to yield Poſſeſſion upon the De- 
crers of the Commiſſioners; who, by an Omiſſion in the Act of Parlia- 


ment, were not qualified with Power enough to provide for the Execu- 


tion of their own Sentences : The Courts of Law eſtabliſhed in that 
Kingdom would not, nor indeed could, give any Aſſiſtance to the Com- 
miftioners ; and the Lord Lieutenant and Council, who had, in the Be- 

inning, by their Authority, put many of thoſe into Poſſeſſion of thoſe 
1 which the Commiſſioners had decreed to them, were now more 
tender and reſerved in that Multitude of Decrees which had lately paſſed: 


fo that the Jriſb were uſing their utmoſt Endeavours by Force to recover 
the Poſſeſſion of thoſe Lands which the Commiſſioners had decreed to 


them, whilſt the Exgliſb were likewiſe reſolved by Force to defend what 


they had been ſo long poſſeſſed of, notwithſtanding the Commiſſioners 
Determination; and the Commiſſioners themſelves were ſo far troubled 
and diffatisfied with theſe Proceedings, and with ſome intricate Clauſes 
in the Act of Parliament concerning the future Proſecution of that Affair, 
that though they had not yet made any Entrance upon the Deciſion of the 
Claims of the Engliſb, or of the Iriſb Proteſtants, they declared that they 
would proceed no farther upon the Execution of their Commiſſion, until 
they could receive his Majeſty's Pleaſure ; and for the better doing there- 
of, they deſired his Majeſty's Leave that they might attend his Royal Per- 
ſon; and there being at the ſame Time ſeveral Complaints made againſt 
them to his Majeſty, and Appeals made to him from their Decrees, his 
Majeſty gave the Commiſſioners Leave to return ; and at the fame Time 
all the other Intereſts ſent their Deputies to ſolicit their Right: In the 
Profecution whereof, after much Time ſpent, the King likewiſe thought 
fit to receive the Advice and Aſſiſtance of his Lieutenant; and ſo the 
Duke of Ormond likewiſe attended his Majeſty, and the Settlement of Jre- 


-land was the third Time 1 before his Majeſty and his Council; 


there being then likewiſe tranſmitted a third Bill, as additional and ſup- 
plemental to the other two, and to reverſe many of the Decrees made by 
the Commiſſioners, they bearing the Reproach of all that had been done, or 
had ſucceeded amiſs, and of all Perſons who were grieved of any Kind ſoever. 
The King was very tender of the Reputation of his Commiſſioners, 
who had been always eſteemed Men of great Probity, and unqueſtionable 
Reputation; and though he could not refuſe to receive Complaints, yet 
he gave thoſe who complained no farther Countenance, than to give the 
others Opportunity to vindicate themſelves; nor did there appear the 
leaſt Evideace to queſtion the Sincerity of their Proceedings, or to make 
them liable to any reaſonable Suſpicion of Corruption; and the Com- 
plaints were ſtill proſecuted by thoſe who had That taken from them 
which they deſired to have kept for themſelves. The Truth is, there is 
Reaſon enough to believe, that wpon the firſt Arrival of the Commiſſion- 
ers in Ireland, and ſome Converſation they had, and the Obſervation they 
made of the great Bitterneſs and Animoſity from the Engliſh, both Soldiers 
and Adventurers, towards the whole 7r;þ Nation, of what Kind ſoever ; 
the ſcandalous Proceeding of the late Commiſſioners upon the firſt Act, 
where they had not been guided by any Rules of Juſtice, but rejecting all 
Evidence which might operate to the taking any thing from them which 
they reſolved to keep, the Judges themſelves being both Parties and Wit- 
neſſes in all the Cauſes brought before them; together with the very ill 
Reputation very many of the Soldiers and Adventurers had, for extraor- 
dinary Malice to the Crown, and to the Royal Family ; and the notable 
Barbarity they had exerciſed towards the Iriſh, who, without Doubt, 
for many Years had undergone the moſt crue} Oppreſſions of all Kinds 
that can be imagined, many thouſands of them having been forced, with- 
out being covered under any Houſe, to periſh in the open Fields for 
Hunger; the infamous Purchaſes which had been made by many Per- 
ſons, who had compelled the Ir; to ſell their Remainders and lawful 
Pretences, for very inconſiderable Sums of Money: I ſay theſe, and 
n.any other Particulars of this Kind, together with ſome Attempts that 
had been made upon their firſt Arrival, to corrupt them, againſt all Pre- 
tences which ſhould be made by the riß, might probably diſpoſe the 
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(418) 
Commiſfioners themſelves to fuch a Prejudice igainft many of the Fhelig 
and to ſuch a Cotupaſſion towards the Fri, that thEy might be too much 


inclined to favout their Pretences and Claims; and to belicte that the | 


Peace of the Kingdom and his Ma 1 0 Government might be better 
provided for, by their being ſettled in the Lands of which t bf had been 
formerly bolted, than by ſupporting the. ill-gotten Titles o thote who 
had mani feſted all imaginable Infidelity and Malice againſt his Majeſty, 
whilſt they had any Power to oppoſe him; and had not given any 1 eſti- 
mony of their Converſion, or of their Reſolution to yield him for the fu- 


ture à perfect and entire Obedience, when they could oppoſe him no long- 


er3. as if they deſired only to retain thoſe Lands they had gotten by Re- 
bellion, together with the Principles upon which they had received them, 
until they Th 

or Concurrence amongſt themſelves, Whenceſoever it proceeded, it was 
plain enough the Ji had received more Favour than was expected or 
imagined ; and in the very Entrance into the Work, to avoid the Parti- 
ality which was too apparent in the Engl towards each other, and their 
Animoſity againſt the 7r:Þ as evident, very ſtrict Rules had been ſet down 
by the Commiſſioners, what Kind of Evidence they would admit to be 
good, and receive accordingly; and it was provided, that the Evidence 
of no Soldier, or Adventurer, ſhould be received in any Caſe, to which 
himſelf was never ſo much a Stranger; as, if his own Lot had fallen in 
—_ and that he had uo Pretence to any thing out of that Province, 
his Evidence ſhould not be received as to any thing that he had ſeen dons 
in Lempſter, or Conaught, or Uiſter, wherein he was not at all concerned; 
which was thought to be a very unjuſt Rule, after ſo many Years ex- 


pired, and ſo many Perſons dead, who had likewiſe been preſent at thoſe - 


Actions: And by this Means many Perſons were declared not to have 
been in Rebellion, when there was full Evidence that they had been pre- 
ſent in ſuch and ſuch a Battle, and in ſuch and ſuch a Siege, if the Wit- 
neſſes might have been received, who were then preſent at thoſe Actions, 
and ready to give Teſtimony of it, and of ſuch Circumſtances as could 
not be Annen, if their Evidence might have been received. That which 
raiſed the greateſt Umbrage againſt the Commiſſioners was, that a great 
Number os moſt infamous 3 of the Ji Nation, who were look- 
ed upon by thoſe of their own Country with the greateſt Deteſtation, as 
Men who had been the moſt violent Fomenters and Profecutors of the 
Rebellion, and the greateſt Oppoſers of all moderate Counſels, and of all 
Expedients which might have contributed towards a Peace in the late 
King's Time, whereby the Nation might have been redeemed, and who 
had not had the Confidence ſo much as to offer any Claim before the late 
Commiſſioners, were now adjudged and declared Innocents, and. fo reſto- 
red to their Eſtates ; and that many others, who had in Truth never been 
in Rebellion, but notoriouſly ſerved the King againſt the Rebels, both in 


England and in Ireland, and had never been put out of the Poſſeſſion of 


their Eſtates, were now upon ſome ſlight Evidence, by the Interception 
of Letters, or Confeſſion of Meſſengers that they had ſome Correſpon- 


dence with the Rebels, though it was evident, that even that Correſpon- 


dence was perfunctory, and only to ſecure them that they might purſue 


his Majeſty's Service, were condemned, and had their Eſtates taken away 


from them. Many who had formerly made their Claims, without inſiſt- 
ing upon any Deeds of Settlement, or other Conveyances in Law, now 
produced formal Settlements, in conſideration of Marriage, or other like 
good Conſiderations in Law, made before the Beginning of the Rebellion; 


which being now proved by Witneſſes enough, Decrees were every I 


obtained for the Reſtitution of great Quantities of Land upon thoſe Deeds 
and Conveyances: though the Forgeries of thoſe Deeds, and Perjuries of 
the Witneſles, were very notorious, and ſome Inſtances were given of the 
Manifeſfation and direct Proof made of the Forgery of Deeds, upon which 
Decrees had been made, to the Satisfaction of the Commiſſioners them- 
ſelves, within a very ſhort Time after the pronouncing ſuch Decrees, 
and yet no Reparation was given, but the ſaid Decrees proceeded, and 
were executed with all Rigour. The Commiſſioners anſwered, That 
they had made no Decrees but according to their Conſciences, and ſuch 
as they were obliged to make by the Courſe and Rules of Juſtice; that 
they did not doubt, but in truth did believe, that there had been evil 
Practices uſed, both in forging of Deeds and corrupting of Witneſſes, 
and that the ſame was equally practiſed by the Engliſh as well as the rib; 
and therefore that they had been obliged to make that Order which had 
been ſo much excepted againſt, not to admit the Teſtimony of any Eng- 
liſb Adventurer or Soldier in the Caſe of another Adventurer or Soldier: 
for that it was very notorious they looked upon the Whole as one joint 
Intereſt, and ſo gratified each other in their Teſtimonies ; and of this 
they gave many ſad Inſtances, by which it was too evident, that the 
Perjurics were mutual, and too much entertained by the one and the 
other Side: That they had uſed the beſt Providence and Vigilance they 
could, by the careful Examination of the Witneſles, which were produced 
apart, and never in the Preſence of each other, and by afking them 
all ſuch material Queſtions as occurred to their Underſtandings, and 
which they could not expect to be aſked, to diſcover the Truth, and to 
prevent and manifeſt all Perjury : That they had likewiſe uſed their ut- 
moſt Diligence and Care to prevent their being impoſed upon with falſe 
and forged Deeds and Conveyances, by taking a preciſe and ſtrict View 
themſelves of all Deeds produced; and interrogated the Witneſſes with all 
the Cunning they could, upon the Matter and Conſideration upon which 
ſuch Deeds had been entered into, and upon the Manner and Circumſtan- 
ces in the Execution thereof ; which was all the Providence they could 
uſe ; and tho? they met with many Reaſons oftentimes to doubt the Integri- 
ty of the Proceedings, and in their own private Conſciences to ap- 
prehend there might be great Corruption, 0 that they were N 
judicially to determine according to the Teſtimony of thoſe Witneiles, 
and the Evidence of thoſe Deeds in Law, againſt which no Proofs 
were made : That they had conſtantly heard all that the adverſe Party 
thought fit to object, both againſt the Credit of any Witneſſes, and the 
Truth of any Conveyances which were produced ; upon which they had 


rejected 


duld have an Opportunity to juſtify both by ſome new Power 
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xamination to be taken con- 


Ry 
jected many Witneſſes, and difallowed fotne Conyeyances : but when 
— Objetions were only founded upon Preſumptions and Probabilitics, { put it ins his Power, to c ute t 


as moſt uſually they were, they could not weigh down the full and cite- | cerning it + The Report, having gained much Credit with his Majef 

_ gorical Evidence at was, era „ That if they lad yielded to the Im- | by the Nottiery that the Marquis had procured great —— 
portunities of the Perſons. Goticerned; who oftentirhes preſſed ti have fur- | from thoſe who governed in Trend to tlioſe who: governed in _Znglang, 
ther Time given them to pfove ſuch a Perjury, or to-diſptove ſuch a "ad that upon the Prefutmptiem of that he had come into England, and a; 


Conveyance, it muſt have made their Work endleſs, and ſtopped all Man- far us St. As towards Leun; from whence he was forced ſuddenly te 
ner of Proceedings, for which it appeared, that they were ſtreightened too | return into Jreland by the eee of his many Creditors, who, upon the 
much in Time, and that in truth would have but epehed-the Doors wider | News of bis coming, had profided for his Reteption, and would unavoid- 
for Perjury and other Corruptions ; fince it was very plain to them, that | ably have caſt him into Priſon ; and no Recommendation could have in. 
either Side could bring as many Witneſſes as they pleaſed; to prove what | clined thoſe who were in Authority to do any thing oy for the 
they pleaſed, and that they would bring as many as he believed neceſfary Protection of à Perſon, who from the ing of the iris Rebellion 
for the Work in hand: And 1 that the Commiſſioners having || lay under ſo ill a Character with them, and had fo it} A Name throughout 
before preſcribed a Method and Rules to themſelves for their Aen. { the Kingdom. 8 3 : * oy 
and that no Man could have a Cauſe in which he was-coucerned brought The ing had beett very few Days in London, after his Arrival from 
to hearing without his knowing when it was to be ſo heard, and fo it was | the Parts beyond the Seas, when he was informed that the Marquis of 
to be preſumed that he was well vided to ſupport his own Title; and Hittrim was upon his Way from #elendtowards the Court; and the Com- 
therefore that they had thought fit, upon mature Deliberation amongſt | miſhoners from Jreland, who have been mentioned before, were the firſt 
| themſelves, to adhere to the Order they had preſcribed to themſelves and | (if I remember well) who gave his * that Information; and at the 
others, and to conclude that they could not be able to prove that at.ano- || fame Time told him all that his Maje y had heard before conceraing the 
ther Day, which they were not to prove then: For the Diſcovery of any | Marquis, and of the bold .Calumnies with which he had traduced his 
; Royal Father, with many other Particulars ; all which they affirmed 


fter the -Decrees had been paſſed, and upon which they had hict 
Forgery a oP paſſed, or Letters and Certi- 


iven no Reparation, they confeſſed ſome few ſuch Diſcoveries had been | would be proved by unqueſtioaable Evidence, and by 
—— to . which the F orgery appeared 8 3 but as Oy 1 _— under hi own Hand. 3 full pee 8 the Truth 
Re e ee ,, . EI fons 
— * 7 — Law; ſo that · they had only Authority to make nor could any Petition from him, or Intreat of bis Friends (of which > 
Deerees upon Rich Grounds as fafisfied them in their Conſciences, but had ſome very powerful) prevail with kis Ma to admit him into his 
had not any Authority to reverſe thoſe Decrees after they were once made | ah 1 z but by the Pars 222 ity he = | aN TO to Dublin, 
and publiſhed, upon any Evidence whatſoever. They concluded with || w ma ao ar er to the 2 L = given Direc. 
their humble Deſire to the King, that the ſtricteſt Examination might be tion that he ſhou proceeded againſt wi Strietneſs according to 
made of their Corruptions, in which they were ſure to be found very in- Law ; and to that Purpoſe the Lords Juſtices were required to give all 
nocent, againſt all the Malice that was diſcovered againſt them: That they Orders and Directions neceſſary. The Marquis ill profeſſed his Inno- 
had proceeded in all Things according to the Integrity of their on Hearts, | cence, and uſed. all the Means could to procure that he might be ſpee 
and the beſt of their anger pany, + and if they had, through the Defect Wy 8 to his Frial, which the King likewife expected but after 
of 88 in wy 1 of oy ra they hoped their Want 2 3 LY 3 an 7 NO, inn 5 N * was 
iſdom ſhould not be imputed to them as a Crime. | , 7 ſs given him b | re to come 
by who had a very — Opinion of the Perſons. and Abilities of | into England. He then applied himſelf Ws Mei, demanding no- 
the Commiſſioners, were not yet ſatisfied with their Defence; nor did thing of Favour; but expected Juſtice, and that after ſo many Years 
they believe that they were ſo ſtrictly bound to judge upon the Depoſition being deprived of his Eſtate, he might at laſt be reſtored to it, if * b 
of luſpected Witnefles : But that they were therefore truſted with an ar- could be objected againſt him wherein. he had diſſerved his Majeſty. H 4 
bitrary Power, becauſe i was foreſeen that Juries would not have been | was a Gentleman that from his Youth had been bred up in the Court of 
intire; ſo that they were, upon weighing all Circumſtances, to declare | England; and having married the Dutcheſs of ;Buckingham, he had been 
what in their Conſciences they believed-to be true and juſt : That if they | very well received by both their Majeſties, . and: was frequently in their 
| had bound themſelves up by too ſtrict and unreaſonable Rules, that they | Preſence ; he had ſpent. a very vaſt Eſtate. in the Court, withoutever hav- 
4 | ſhould rather have in Time reformed thoſe Rules, than thought to ſup- ing received the leaſt Benefit or Advantage from it; he had retired into 
1 port what was done amiſs, by the Obſervation of hat they had preſcribed Ireland, and lived upon his own Eſtate in that Country ſome Years before 
l to themſelves; and it was believed that the intire Excluſion of the, Engliſþ,| the Rebellion broke out; in the Beginning whereof he underwent ſome 
1 from the proving of what could not in Nature be otherwiſe proved, was Suſpicion, having had ſome Correſpondence with them, and poſſibly 
not juſt or reaſonable : That their Want of. Power to reverſe or alter their | made ſome Undertakings to them ; but he went ſpeedily. to Dublin, and 
on Decrees, upon any emergent Reaſons which could afterwards occur, || from thence tranſported: himſelf to Oxfard to his Majeſty, to whom he 
was a juſt Ground for their ſerious Deliberation in and before they paſſed Bu ſo good an Account of all that kad paſſed, that the King bad no 
any ſuch Decrees; and their Excuſe for not granting longer Time, when Doubt of his Affection to his Service, though he had little Confidence 
it was preſſed for, upon Reaſons which were very viſible, was not to be 


Ugra CDT, 2 


| in his Judgment and Underſtanding, which were never very remarkable: 
juſtified, it not being poſſible for any Man to defend himſelf againſt the | Beſides that, it was well knoum that he had a very unreaſonable Envy 
Claims of the Iriſb, without knowing what Deeds or Witneſſes they would, | towards the Marquis of Ormaend,. and would fain have it believed. that his 
produce for making good their Suggeſtions ; and therefore it was as im- Lutereſt in Ireland e e that he could eaſily reclaim that whole 
poſſible for them to have all their Evidenee upon the Place : Beſides that, Nation to his . bedience; but that Vanity and Preſumption 
it was very evident, that in their laſt ten Days of their Sitting (which | never gained the leaſt Credit with his Majeſty. | ; 
were likewife thought to be when their Power as to thoſe Particulars was { Upon the Scars entering into England with their Army upon the Obli- 
determined, and in which they had made more Deerees than in all the |, gation of their Covenant, and all his Majeſty's Endeavours to prevent it 
Time before) they had made fo many in a Day (conercy ts their former | being difappointed, the Marquis of Montroſs. had propoſed to his Majeliy 
Rule and Method), that Men were plain ſurpriſed, and could not pro- | to make a Journey, ivately into Scotland, and to get into the Highlands; 
duce thoſe Proofs which in a very ſhort Time they might have bcen ſup- Where, with his e he hoped he ſhould be able to 
lied with; and the refuſing to allow them that Time, was upon the. draw together ſuch. a Body of Men as; might give his Countrymen 
Cauſe to call for their own. Army out of Exg/and to ſecure themſelves; 
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Matter to determine their Intereſt, and take away their Eſtates, without 
being once heard, and upon the bare Allegations of their Adverſaries; 


and in thoſe latter Decrees many Inſtances were given of that Nature, 


wherein the Evidence appeared to be very full, if Time had been given 
to produce it. 8 


here was one notable Cafe decreed by the Commiſſioners ex- 
tremely complained of, and cried out upon by all: Parties, as well Irif 


as Engliſh; and for which the Commiſſioners themſelves made no other 


Excuſe or Defence but the Receipt of a Letter from the King; which 


and with this Overture, or. upon the Debate thereof, that the Earl of 
Antrim (for he was then no more) might be likewiſe ſent into Lier, 
where his Intereſt lay, from whence he would be able to tranſport a Body 
of Men into the Hligblandi, where he had likewiſe the Clan of the Ma- 
donalds, - who acknowledged him to be their Chief, and would be conſe- 
— at his Devotion; by which means the Marquis of Aontreſi would 
be enabled the more powerfully to. proceed in his Undertaking, The 
Earl of Autrim entered upon his Undertaking with great Alacrity, and 
undertook to the 4 to perform great Matters in Scotland, to which 


was not thought a good Excuſe for ſworn Judges, as the Commiſſioners | ut 
were : It was the Gale of the Marquis of Antrim; which Caſe having | his own Intereſt and Animoſity enough: diſpoſed him, having an old and 
been ſo much upon the Stage, and ſo much enlarged upon, to the Re- | ſharp Controverſy and Conteſtation with the Earl of Argyll, who had 
roach of the King, and even to the traducing of the Memory of his | diſpoſſeſſed him of a large Territory there. All Things being adjuſted 
bleſſed Father; and ſome Men, who moſt contributed to what was un- | for this Undertaking, and his Majefty being well pleaſed with the Chear- Seer! 
warily done in that Affair, having done alt they could to wound my Re- fulneſs of the Earl's Undertaking, he created him at that Time a Mar- en 
putation, and to get it to be believed, that I miſled his Majeſty, by my | quis, gave him Letters to the Marquis of Ormond, his Lieutenant there, 8 4 
Advice, to oblige that Marquis; I think it a Debt due to Truth, and | as well to ſatisfy him of the Opinion he had of the Marquis of Au- bi M 
to the Honour of both their Majeſties, as well as for my own Vindica- trim, and of the Truſt he repoſed in him, as to wiſh him to give him = his 
tion, to ſet down a very particular Narration of that whole Affair; by | all the Aſſiſtance he could with Convenience for the carrying on that Ex- the K. 
which it will appear how far the King was from ſo much as wiſhing that | pedition for Scotland; and for the better preventing any Inconvenience that ae 
any Thing fhould be done for the Benefit of the Marquis, which ſhould | might fall out by the Raſhneſs and Inadvertency of the Marquis towards 3 
be contrary to the Rules of Juſtice, Whilſt his Majeſty was in foreign | the Marquis of Ormond, his Majeſty ſent Daniel O Neil, one of his Bed. ee, 
Parts, he received frequent Advertiſements from England and from Ireland, chamber, into Ireland with him, who had great Power over him, and e 
that the Marquis of Antrim behaved! himſelf very undutifully to him; | very much Credit with the Marquis of Ormond, and was a Man of that wo 
that he had made himſelf very grateful to the Rebels, by calumniating } Addreſs and Dexterity, that no Man could ſo well prevent the Inconve- A 
the late King; and that he had given it under his Hand to Ireton, or | niences-and Prejudice which his natural Indiſcretion and Levity might Mazeſt 
fome other principal Perſon employed under Cromwell, that his late Ma- | tempt the Marquis to, or more diſpoſe and incline the Lord Lieutenant to g. q x, 
jeſty had fent him into Jre/and to join with the Rebels, and that he was | take little Notice of thoſe Vanities and Indiſcretions ; and the King did his blet 
not offended with the /ri/þ for entering into that Rebellion. Which was | likewiſe, having no Deſire that the Marquis ſhould ſtay long in Nulli, Tranſ 
a Calumny fo falſe and fo odious, and reflected ſo much upon the Honour and he promiſing at his going from Oxford, that he would in. Perſon I - 3 
1 ' | | go 0 Jul 
and the 
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go into Seetdard with his Forces, give him Leave to hold that Correſpon- 
dence with the i Rebels (who had the Command of the moſt Northern 
Parts, and without whoſe Connivance at leaſt he would * hardly be 
able to make his Levies, and tranſport his Men) as was neceſſary to that 
End: Within the Limits of which at is probable enough that he did not 
contain himſelf, and might ſay many Things Which be had not the leaf 
Authority to warrant him nnn e rg of 
"y "his. coming to Dublin, the Lord-Lieutenant gave him all the 
Countenance he could wiſh, and aſſiſted him in all the Ways he could to 
ſecute his Deſign ; but the Men were to be raiſed in or near the Rebels 
Juarters : And it cannot be denied but that the Levies he made, and ſent 
over into Scotland, under the Command of Kalketo, was the Foundation 
of all thoſe wonderful Acts which were afterwards performed by the Mar- 
f Montroſe ; they were Fifteen Hundred very good Men, with very 
good Officers, - all ſo hardy, that neither the ill Fare, nor the ill Lod ing 
in the Highlands gave them 2 Diſcouragement, and gave the firſt Re- 
utation to the Marquis of Montreſt of being at the Head of an Army, 
under which he drew together ſuch of the Z:ghlanders, and others of his 
Friends who were willing to repair to him; but upon any Military Ac- 
nion and Defeat given by them to the Enemy, which happened as often 
as the encountered the Scots, they went always home with their Booty 
to their Houſes, and the /riþ only ſtaid together with their General. And 
from this Beginning the Marquis of Montr:ſs grew to that Power, that 
many Battles won by him with notable Slaughters of the Enemy, in 
of which he defeated the Marquis of Argyle, with his Army of above 
treble the Number of what Montroſs had, and in which the Marquis of 
Argyle "was forced to make his Eſcape, by putting himſelf almoſt ſingle 
into a Boat, and ſo putting himſelf off into the Sea, having left, beſides 
others, many of his own Name and Family dead upon the Ground; after 
which the Mar uis of Montroſs marched victoriouſly with his Army, till 
he made himſelf Maſter of Edenborough, and redeemed out of the Priſon 
there the Earl of Crawford, Lord Ogilby, and many others of his Friends, 
who had been taken and ſent thither, with the Reſolution that they ſhould 
all loſe their Heads; and the Marquis of Monireſs himſelf did always ac- 
knowledge, that the Riſe of his good Succeſs was due and to be imputed 
to that Body of Iriſb, which had in the Beginning been ſent over by the 
Marquis of Antrim; to whom the King had acknowledged the Service 
by ſeveral Letters all in his own Hand, in which were very gracious Ex- 
refions of the Senſe his Majeſty had of his great Services, and his Reſo- 
3 to reward him. It is true, the Marquis of Antrim himſelf had not 
e over with his Men, as he promiſed to do, but ſtayed behind in Ire- 
Fd, under Pretence of raiſing a greater Body of Men, with which he 
would venture ; | | 
ſure againſt the Marquis of Montreſt, or having, in truth, no Mind to that 
Service, he never purſued the one nor the other, but remained not only in 
the Enemies Quarters, but in their Councils, taking all Occaſions to 
croſs whatſoever the Lord- Lieutenant moſt deſired ; by which he gave fo 
at Advantages againſt himſelf, and might, in Strictneſs of Law, have 
— as ſeverely puniſhed by the King as the worſt of the Rebels. At laſt, 
after he had been taken Priſoner by the Engliſh or Scotch, and made his 
Eſcape out of their Hands, he tranſported himſelf into Flanders, and from 
thence came into the Weſt into the Harbour of Falmouth, when the Prince 
(his Majeſty that now is) was in Cornwall; to whom he immediately 
made Tender of his Service with two good Frigates which he had, and in 
which were likewiſe a Quantity of Arms, and ſome Ammunition, which 
he had procured in Flanders, for the Supply of Ireland. Moſt of the Arms 
and Ammunition were employed, with his Conſent, for ſupplying of the 
Troops and Garriſons in Cornwall; and his Majeſty made uſe of one of 
the Frigates to tranſport his Perſon to Scilly, and from thence to Jerſey; 
without which Convenience, the Prince had been expoſed to very great 
Dificulties. And after all which, Dublin being given up to the Parlia- 
ment, and the King's Authority withdrawn from that Kingdom, he again 
tranſported himſelf into Ireland, and joined with the 47%, and was by 
them ſent into France, to deſite the Queen-Mother and the Prince to ſend 
the Marquis of Ormond to exerciſe his Majeſty's Government in that 
Kingdom ; which was done accordingly, in the Manner as is mentioned 
before, | : 

The Marquis of Antrim alledged all theſe Particulars, and produced 
many original Letters from the late King, the Queen-Mother and the 
Prince, in all which his Services had been . and many Pro- 
miſes made to him; and concluded with a full Proteſtation, that he de- 
fired no Pardon for any Thing he had ever done againſt the King; but if 
that there was the leaſt Proof that he had failed in his Fidelity to him, or 
had not, according to the beſt of his Underſtanding, advanced his Service, 
he looked for no Favour : But if his being in the Iriſp Quarters, and con- 
[ lting with them, without which he could not have made his Levies for 
Scotland, and his joining with them afterwards, when his Majeſty's Au- 
thority was withdrawn from thence, do, by the ſtrict Letter of the Law, 
expoſe him to Ruin without his Majeſty's Grace and Favour, he did hope 
his Majeſty would redeem him from that Miſery, and that the Forfeiture 
of his Eſtate ſhould not be taken, as if he were a Traitor and a Rebel to 
the King: And it appeared, that if he were reſtored to all he could pre- 
tend, his Debts were ſo great, and his Creditors had that legal Incum- 
brance upon his Fortune, that his Condition, at beſt, would not be li- 
able to much Envy. Though the King had never been taken Notice of 
to have any great Inclination to the Marquis, who was very little known 
to him; yet this Repreſentation, and clear View of what he had done, 
and what he had ſuffered, raiſed great Compaſſion towards him in his 
Majeſty's Royal Breaſt; and he thought it would, in ſome Degree, re- 
f-& upon his own Honour and Juſtice, and upon the Memory of 
his bleſſed Father, if, in a Time when he paſſed by ſo many heinous 


quis o 


one 


Tranſgreſſions, he ſhould leave the Marquis to the Fury of his Enemies, 


for no other Crime upon the Matter, than for not having that Prudence 
and Juſtice in his Endeavours to ſerve the King, as he ought to have had; 
and the Rigour he had exerciſed towards hiq upon his firſt Arrival, in 

Vor, VIII. | 


his own Perſon ; but either out of Jealouſy or Diſplea- 


. 


, 


(422). 
ſending him to be tried in {reland by thoſe who enough wiſhed his De- 
ſtruction, and that they had not been able to make the leaft Proof againſt 
him; improved his Majeſty's good Diſpoſition towards him: Yet he re- 
fuſed poſitively. to write a Letter to the Commiſſioners on his Behalf; 
which the Marquis moſt importunately deſired, as the only Thing that 
could do him good ; but his Majeſty directed a Letter to be prepared to the 
Lord- Lieutenant, in which all his Allegations and Suggeſtions ſhould be 
ſet down, and the Truth thereof examined by the Lord-Lieutenant; and 
that if he ſhould be found to have committed nd greater Faults againſt his 
woo than thoſe which he confeſſed, that then the Letter ſhould. be ſent 
to the Commiſſioners, that they might ſee both their Majeſties Teſtimo- 
nies in ſuch Particulars as were known to themſelyes;, Arid this Letter 
was very warily drawn, and being approved by his Majeſty; was ſent ac- 
cordingly to the Lord- Lieutenant; and ſhortly after was, contrary to his 
Majeſty's Reſolution, and contrary to my Advice, and without my Know-. 
ledge and Privity, likewiſe ſent to the Commiſſioners 4 who had there- 


| upon made ſuch a Decree as is before mentioned, and declared that they 


had made it only upon that Ground: Which gave his Majeſty ſome 
Trouble, and obliged him to inſert a Clauſe in the. next Bill concerning 
that Aﬀair. And this was the whole Proceeding that related to the Mar- 
quis of Antrim, in which I had no Temptation of any Kind to in. line 
me; and I do yet want Underitanding to comprehend how there was more 
Favour ſhewed towards him by his Majefty, than he might in Truth ver 
reaſonably pretend to, what Noiſe ſoever hath been raiſed, and what Gloſ- 
{es ſoever have been made upon that whole Tranſaction. _ | 
When his Majeſty entered upon the Debate of this Third Bill, which 
was tranſmitted to him for a Supplement and Addition to the former Two, 
he Lam, of found the Settlement propoſed, and which was the End of the 
Three Bills, was now grown more difficult than ever : All the Meaſures 
which had formerly been taken, from the great Proportion of Land which 
would remain to be diſpoſed of, were no more to be relied upon, but appeared 
to have been a wrong Foundation from the Beginning ; which was now 
made more deſperate, by the vaſt Proportions which had been aſſigned to 
the /riſþ by the Commiſſioners Degrees ; and fomewhat had intervened 
by ſome Acts of Bounty from his Majeſty, which had not been carefully 
enough watched and repreſented to him. The King had, upon paſſing 
the former Bills, and upon diſcerning how much the Jriſb were like to ſuf- 
fer, reſolved to retain all that ſhould by Forfeiture, or otherwiſe, come to 
his Majeſty, in his own Power, to the End, that when the Settlement 
ſhould be made, he might be able to gratify thoſe of the /r; Nation, who 
had had any thing of Merit towards him, or been leaſt faulty ; but he had 
unawares ſwerved from that Rule, and had made ſeveral Grants, out of 
his Royal Bounty, to many of his Servants, who had been encouraged 
by their Friends in Ireland to make thoſe Suits, and had procured Certiñ- 
cates from thence; which being produced to his Majeſty, had diſpoſed 
him to thoſe Conceſſions, which otherwiſe he would not fo eaſily have 
paſſed : There was belides, in all ſuch Grants, a new Clauſe introduced, 
of a very new Nature; for they being grounded always upon Letters out 
of England, and paſſed under the Great Seal of Jrelard, the Letters were 
formed there, and tranſmitted hither only for his Majeſty's Sign Manual; 
ſo that neither his Majeſty's learned Counſel at Law, nor any other his 
Miniſters (the Secretaries only excepted) had any Notice of ſuch Grants. 
The Clauſe was, That if any of thoſe Lands ſo granted by his Majeſty 
ſhould be otherwiſe decreed, his Majeſty's Grantee ſhould be reprized 
with other Lands; ſo that in many Caſes the greateſt Inducement to his 
Majeſty's Bounty being the Uncertainty of his own Right, which the 
Perſon to whom it was granted was obliged to vindicate at his own Charge, 
his Majeſty was now bound to make it good if his Grant was not valid ; 
and ſo that which was but a contingent Bounty, was turned into a real 
and ſubſtantial Benefit, as a Debt from his Majeſty : Which created an- 
other Difficulty in the Settlement ; which was yet the more hard, becauſe 
there were many Claims of the Iriſh themſelves yet unheard, all the falſe Ad- 
meaſurements to be examined, and many other Uncertainties to be deter- 
mined by the Commiſſioners, which leit thoſe who were in Poſſeſſion, as 
well as thoſe who were not, in the higheſt Inſecurity and Apprehenſion. - 
This Intricacy, and even Deſpair, which "oſleſſed all Kind of People, 
of any Settlement, made all of them willing to contribute to any that could 
be propoſed. They found his Majeſty very unwilling to conſent to the 
Repeal of the Decrees made by the Commiſſioners ; which muſt have 
taken away the Confidence and Aſſurance of whatſoever ſhould be done 
hereafter, by making Men ſee that what was ſettled by one Act of Par- 
liament might be unſettled by another; ſo that there was no Hope by 
ſuch an Expedient to increaſe the Number of Acres, which being left 
might in any Degree comply with the ſeveral Pretences : The Jriſb found 
that they might only be able to obſtruct any Settlement, but ſhould never 
be able to get ſuch a one as would turn to their own Satisfaction: The Sol- 
diers and Adventurers agreed Jeſs among themſelves; and the Clamour 
was as great againſt thoſe, who by falſe Admeaſurements had got more 
than they ſhould have, as frum thoſe, who had received leſs than their 
Due; and they who leaſt feared any new Examination could not yet have 
any ſecure Title, before all the reſt were ſettled. In a Word, all Men 
found that any Settlement would be better than none; and that more 
Profit would ariſe from a fmaller Proportion of Land, quietly poſſeſſed, 
and huſbanded accordingly, than of a much greater Proportion under 
a doubtful Title, and an Uncertainty which muſt diſhearten any Indu- 
ſtry and Improvement. Upon theſe Conſiderations and Motives they 
met amongſt themſelves, and debated together by what Expedient they 
might draw Light out of this Darkneſs: There appeared only one Way 
which adminiſtered any reaſonable Hope, which was, by increaſing the 
Stock for Repriſals to ſuch a Degree, that all Men's Pretences might, in 
ſome Meaſure, be provided for; and there was no other Way to arrive 


to this, but by every Man's parting with ſomewhat which he thought 


his own: And to this they had one Encouragement, which was of the 
higheſt Importance to them, which was, that this Way an End would be 
put to the unlimited Juriſdiction of the Commiſſioners, {which was 
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their 


any Reward for ſo doing, 8 a 
in Money, or Monies-worth, for any thing that was done in that Affair; 


and was fo far from entertaining any Overture made to that Purpoſe, that | 


er ee ers - 


an Adviſer, after I had any Title of my own in that 


* : D —— — ET - 
8 TAKA re I vt n=" rs A177 * — 
* 


3 


(43) 
n them- 


ſhould appear moſt fit for his Majeſty's Bounty; and this 


the Oppoſers was ſo ſmall in reſpect of the others who agreed to it, that 


/ they'groue weary and aſhamed of farther Contention z and thereupon that 
Thir 


Act of Settlement, as ſupplemental to the other Two, was con- 


judice, refolved to make ee of and fo, though Mr. Baron Rains- 
that they might not return again into /reland, his Majeſty did not grant 

Re 5 2 and ps, Sir Edward Smith, who was now Chief 
Juſtice of the Common-Pleas in that Kingdom, Sir Edward Deering, Sir 
All Broderick, (who had ſucceeded Mr. Coventry in that Office, when 
he returned to Court) Sir Minſlan Churchill, and Colonel Cooke, his Com- 


miſſioners, to execute what was WOT this new Act, and ſo to perfect 
r 


the Settlement. Theſe were all the Tranſactions with reference to [re- 


and, which I was privy to, and in which I aſſiſted, as all the reſt of my 
Lords of the Council who: were preſent did; and did very little more in 


it than any of the reſt did, except when any Difficulties occurred in their 
private Meetings and Debates, they ſometimes reſorted to me for Advice; 
which I was very ready to give them to the beſt of my Underſtanding, 
being very ready and willing to take any Pains which might make that 
very difficult Work more eaſy to be compaſſed ; but as I never deſerved 

ſo | aver received the Benefit of one Shilling 


it is notoriouſly known to ſome Perſons of Honour, who, I prefume, will 


be ready to teſtify the ſame, that when, upon his Majefty's firſt Return 


into £nglond, ſome Propoſitions were made to me, of receiving the Grant 


of ſome forfeited Lands, and for the buying of other Lands there, upon 


the Defire of the Owners thereof, and at fo low a Price, that the very 


Profit of the Land would in a ſhort Time have paid for the Purchaſe; 


and other Overtures of immediate Benefit in Money, which others did, 
and lawfully might accept; I rejected all Propoſitions of that kind, or 
relating to it, and declared publickly and privately, that I would neither 


have Lands in Ireland, or the leaſt Benefit from thence, till all Differences 


and Pretences there were ſo fully agreed and ſettled, -that there could be 


no more Appeal to the King, or repairing to his Majeſty and Council for 


Juſtice; in which I told them, I ſhould never be thought ſo competent 

ingdom, to byas 
my Inelinations; and I never took a firmer Reſolution in ms Particular 
in my Liſe, than to adhere to that Concluſion : Yet, becauſe it is noto- 
rious enough, that I did receive afterwards ſome Money out of Ireland, and 
have a very lawful Title to receive more, it is neceſſary, for my own entire 
Vindication, to ſet down particularly how that came to paſs, and to 
mention all the Circumſtances which preceded, accompanied, or attended 


that Affair. 55 


Amongſt the Bills which were firſt tranſmitted from Ireland after his 
Majeſty's happy Return, there was an Impoſition of a certain Sum of Mo- 
ney upon ſome ſpecified Lands, in the ſeveral Provinces, (the Nature 
whereof I cannot charge my Memory with) which were to be paid to his 


- Majeſty within a limited Time, and to be diſpoſed of by his Majeſty to 


ſuch Perſons who had ſerved him faithfully, and ſuffered in ſo doing, or 
Words to that Effect; for I may with a very good Conſcience ſay, that I 
never to this Minute read the Act of Parliament, and am almoſt confi- 
dent that I never heard of it at the Time when it paſled, being often abſent 


from the Council, by reaſon of the Gout, or other Accidents, when ſuch 
Matters were tranſacted. But very near two Years after his Majeſty's 


Peturn, I received a Letter from the Earl of Orrery, that there would he 
in his Hands, and the Earl of Angle:ſey's and Lord Mazzarin's, (who it 
ſeems were appointed Treaſurers to receive the Money raiſed by that 


Act of Parliament) a good Sum of Money for me; which he gave me 


Notice of, to the End that I might give Direction for the Diſpoſal there- 


of, whether I would have it returned into England to me in Money, or 
laid out in Land in Ireland; and he wiſhed that I would ſpeedily ſend my 
Direction, becauſe he was confident that the Money would be paid in at 


leaſt by the 'Time that my Letter could arrive there. No Man can be 
more {urprized with any thing, than I was at the Receipt of this Letter; 


' believing that there was ſome Miſtake in it, and that my Name might 


have been uſed in Truſt by ſomebody who had given no Notice of it; 


and without returning any Anſwer to the Earl of Orrery, I writ by that 
| Poſt to the Lord-Lieutenant, (for it was after his firſt going into Jreland) 
to inform him what my Lord of Orrery had writ to me, and 


to deſire him 
to inform me, by his own Inquiry, what the Meaning of it might be. 
Before I had an Anſwer from the Lord-Lieutenant, or indeed before my 
Letter could come to his Hands, I received a fecond Letter from the 
Earl of Orrery; in which he inform'd me, that there was now paid in, 
to my Uſe, the Sum of Twelve Thouſand Six Hundred Pounds, or there- 


abouts, and that there would be the like Sum again received at the End of 
Six Months; ſending me likewiſe a particular Direction to what Perſon, 


and in what Form, I was to ſend my Order for the Payment of the Money. 


1 forebore likewiſe to anſwer this Letter, till I had received an Anſwer 


from the Lord-Licutenant ; who then inform'd me at large, what Title I 
had to this Money, and how I came to have it: That ſhortly after the 
paſſing of that Ad of Parliament which had given his Majeity the Dit- 
poſal of the Money beſore-mention'd, the Earl of Orrery had come to 
him, and pitting him in mind how the Chancellor had rejected all Over- 
tures which had been made to him of Benefit out of that Kingdom, 


, : * . 5 EY Vee 8 3 #28 * cf | 
n : : 4 . / 1 ** y 1 0 wp N þ pe 4 | 
* = 8 * * 3%, % : 
9 ö * 
= * F 
, p s f 
r : 8 1 a $ * x - "of N 
> K 1 1 = 
. { * 1 * 1 : * = t WY I — , * ; Ln IO 5 l & 


very terrible to them) who from henceforth would have little other Power 
than to execute what ſhould be here agreed, upon. In concluſion, they 
brought a Propoſition to the King, raiſed and digeſted be er 
ſelves, that all Perſons, who were to receive any Benefit by this Act, 
| ſhould abate and give a fourth Part of what he had towards the Stock for 
Repriſals; all which the Commiſſioners ſheuld diſtribute amongſt thoſe 

ri who! t 1 

eee was ſo unanimous, that though it met with ſome obſtinate 
Oppoſition: after it was brought before his Majeſty, yet the Number of 


| ſented to by the King: who, to publiſh to the World that nothing ſtuck 


with him which ſeemed to re upon the Commiſſioners to their Pre- 


e their humble Suit to his Majeſty, 


1 


| 9 been in the Way of getting, is not more known to any Man living 

than to the Lord-Lieutenant) wiſhed that he would move his Majeſty to 
confer ſome Part of that Money upon him; which the Lord- Lieutenant 
very willingly did, and his Majeſty as chearfully granted: That a Letter 
was accordingly prepared, and his Majeſty's oyal Signature procured 
2 Secretary Mibolat, who was at the Tame Time commanded” b. 
the King not to let me know of it; and to which Purpoſe” there wa 
likewiſe a Clauſe in the Letter, whereby it was provided that Pho 
have no Notice of it, which the Lord-Lieutenant ſaid was by his Nia 


I Direction, or with bis Approbation; becauſe it was ſaid, that jf 3 
a 


ad Notice of it, I would be fo fooliſh as to obſtruct it myſelf: And that 
there was a Clauſe likewiſe in the faid Letter, which directed the Payment 
of the faid Money to my Heirs, Executors, or Affigns, if I ſhould die 
before the Receipt thereof, Of all which being thus fully advertiſed by the 
Lord- Lieutenant, and of which, till that Time I had not the leaft Notice 
or Imagination, I deſired Mr. Secretary 'Nicholzs to give me a Copy of 
that Letter, (Which had been fince paſſed as a Grant unto me under the 
Great Seal of Ireland, according to the Form of that Kingdom) which 
he 0 me, with a larger Account of many gracious Circumſtances in 
the King's granting it, and the Obligation laid upon him of Secrecy, and 
the great Caution that was uſed that 1 might have no Notice of it. © After 
I was inform'd of all this, I did not think there was any thing left for me 
to do, but to make my humble Acknowledgement to his Majeſty for his 
Royal Bounty, and to take care for the receiving and tranſmittin the 
Money to me, and that I might receive the ſame very honeſtly: I did 
thereupon wait upon his Majeſty with that Duty which became me; and 
his Majeſty was graciouſly pleaſed to enlarge his Bounty with thoſe Ex. 
preſſions of Favour, and the Satisfaction he had vouchſafed to take himſelf 
in the conferring his Donative, that my Joy was much greater from that 
Grace, than in the Greatneſs of the Gift. | 74 
At the very fame Time, and the very Day that T received the Letter 
from the Lord-Lieutenant, the late Earl of Portland had come to me, and 
informed me of a Difference that was fallen out between the Lord Lovelace 
and Sir Bulftrode Ihitlecke, upon a Defe& in the Title to certain Lands pur. 
chaſed heretofore by the ſaid Sir Bulſirode Whitlocke from the Lord Th Y 
lace, and poſſeſſed by the other for many Years : That the Lord Lovelace 
had been compell'd, in the late ill Times, for the raiſing of Money to pay 
his Pl in and other neceſſary Uſes, to make dale of his Manor 


han * 


of Blunſden in the County of Wilts, and that Sir Bulſtrode N pitlocte had 
| 8 ed the ſame from him at a lefs Price than in truth it was worth: 

hat though the Conveyances had been made and executed with all the 
Formality the Doctrine of that Time required; and that the Lord Love- 
lace had covenanted, that his Son, who was then under Age, ſhould join in 
the ſame Aſſurance when he ſhould accompliſh the Age of One-and- 
Twenty, which he had now N done about the Time we are men- 
tioning; and that the Lord Lovelace was reſolved, though he was in his 
Perſon liable to the Covenant, to take Advantage of the Alteration of the 
Times, and to compel Sir Bulſtrode Nhitlocte to pay him more Money; 
or that his Son, who was Tenant in Remainder, ſhould enter upon the 
Land. The Earl ſaid, that he deſired to make an End between them; 
and that the Lord Lovelace (whoſe great Friend he was) ſhould receive 
ſome more Money, which his Condition required, without ſo great a 
Damage to Sir Bul/trode Whitlecke, as by the Law he would be liable to, 
however the other might ſuffer in his Perſon ; that upon Conference be- 
tween them, he found that the Manor of Blunſden was Joined to ſome Land 
I had in Wiliſhire, and would be very convenient to me, and therefore 
wiſhed that I would purchaſe it at a juſt Value, which would produce a 
Satisfaction to both the other. This Propoſition being made upon the 
very Day, as is ſaid before, that I received the Letter from the Lord- 
Lieutenant of Ireland, by which it appeared that there was near as much 
Money already received for me as would pay for that Purchaſe, beſides 
what would be more received within Six Months after, I wiſhed the 
Earl of Portland to bring both the Perſons concern'd to me within Two 
Days, in which Time I would reſolve what to do; nor did I need much 
Time to conſider of it; the Perſon who then rented the Whole, and the 
Land itſelf, being very well known to me: So that when they all came 
to me at the Time appointed, after a yery ſhort Conference together, 
we agreed upon the Purchaſe, and appointed the Writings to be pre- 
pared and executed as ſoon as might be; when I promiſed to pay more 
Money together than is uſual in ſuch Purchaſes, preſuming I could not 
at all be diſappointed in the Return of that Sum of Money from Treland, 
which was the ſole Ground and Encouragement ] had to undertake that 
Bargain: But the very next Letters I received from thence informed me, 
that the Neceſſities of that Kingdom had been ſuch, that they could only 
return me Six Thouſand Pounds, and that they had been forced to make 
uſe of the reſt for the Publick, which would without doubt take care to 
repay me again within a few Months; and ſo I found myſelf engaged 
in a Purchaſe which I could not retract, upon a Preſumption of Money 
which in that manner I was diſappointed of: And I have not only never 
ſince received a Penny of what was due upon the Second Payment, 
(and which I preſumed would have been ſo certain, that I aſſigned 
it upon the Marriage of my Second Son to him, as Part of his 2 
tion), but the Remainder of the firſt Sum was ſo borrowed or taken from 
me, that no Part of it hath been ſince paid to me, or to my Uſe: 
By which, and the Inconveniencies and Damage which hath ſince 
enſued to me from thence, I may reaſonabl os. that I am yet a 
Loſer, and involved in a great Debt by that ſignal Bounty of his Ma- 
jeſty, which I hope will, in due Time, be made good to me under fo 
good a Security as an Act of Parliament; and I have great Reaſon to 
complain of thoſe my very good Friends who firſt diſpoſed his Majeſty 
to that Act of Grace, and were not afterwards ſolicitous enough in their 
ſeveral Places to make it effectual to me. And this is a very true Ac- 
count of all that Buſineſs, and of all the Money which I ever received 


from Ireland, with all the Circumſtances thereof; which, I hope, in the 
Judg- 


* * (4, 
which Refuſal, and many others, which ſhew how unſoficitous I hae 
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nd the Natron, in all Foreign Treaties and Negotiations relating ts the late 


all impartial. Men, will not reflect to the Prejudice of my 


r > 8 l F 
ak 1 heartily wiſh that thoſe particular Treatics,. and the Particulars in 
hoſe Lreaties, had been mentioned, wherein it was conceived that I had 
deluded and betrayed. his Majeſty, that I might have at Jarge ſet down 
whatſoever I have known and done in thoſe ct, and then it would 
caſily have been made appear how far I have been from betraying and de- 
luding him. It was never any Ambition of my own that brought me to 
have a Part in any Treaty; God knows, I heartily wiſhed to have med- 
dled in nothing but the Adminiſtration of that great Office the King 
thought fit to entruſt me with; but his Majeſty had ſo good an Opinion 
of me then, that he required and commanded my Service in many 
of . thoſe Treaties z and therefore it will be neceſſary for me, according to 
the Method I have hitherto uſed, to mention every particular Treaty that 
hath been entered into, ſince the Time of his Majeſty's Return into Eng- 
land, and the Part that I have had in it: Being as willing to be called to 
the ſtricteſt Account for any other Treaty he had 2 when he was 
Abroad, or for any other Counſel I have ever given in my Life, publick 
or private; wherein, 1 doubt not, I ſhall be found to have behaved my- 
ſelf. (according to the weak Abilities God Almighty hath given me) with 
Fidelity to my Maſter, and with all imaginable Affection to my Country, 
how unhappily ſoever I am repreſented. 

The firſt Treaty was with the Crown of Portugal, in which I was none 
of the Commiſſioners who treated, and was only preſent when any Report 
was made by the Commiſſioners to the Council- Board, where all the Arti- 
cles were debated; and I do not remember that there was any Difference 
of Opinion upon any of them; and that Treaty hath been generally held 
the beſt that hath been made with any Crown, the Merchants having 
thereby greater Advantages in Trade than they have in any other Place, 
beſides many other great Benefits, with a great Enlargement of his Ma- 
jeſty's Empire. FCC 

The ſecond Treaty was with the States of the United Provinces, in 
which likewiſe I was none of the Commiſſioners who treated; but all that 
was by them tranſacted was ſtill brought to the Council-Board, and de- 
bated there in. his Majeſty's Preſence 3 in which the Rule by which his 
Majeſty. guided himſelf was, as I remember, that he would not remit my 
of. thoſe Conceſſions which had been formerly made by them in their laſt 
Treaty with Cromwell; and their Unwillingneſs to conſent to that was the 
Reaſon that their Ambaſſadors proceeded ſo lowly : And his Majeſty had 
the leſs Reaſon to be ſolicitous ſor Expedition, becauſe the King of France 
had given him his Royal Word, and propoſed it bimſelf, that the two 
Crowns might proceed in their ſeveral Treaties with the Puleh together, 
that ſo they might be brought to ſuch good Conditions, that they might 
live like good hou with both the Crowns, which, he obſcrved, 
they were not naturally inclined todo; and promiſed poſitively, that, for 
his Part, he would not conclude any Thing with the Dutch, before he 
had entirely communicated the ſame to his Majeſty. Notwithſtanding 
which Engagement, France entered into and finiſhed their Treaty, and in 
it made that ſecret Article, which they declared afterwards to be the 
Ground and their Obligation to aſſiſt the Dutch in the enſuing War, 
However, his Majeſty procceded not, till the Zelland Ambaſſadors con- 
ſented to all which had been granted before to Cromwell ; which being 
done, the Peace was made and ratified on both Sides, and, without Doubt, 
with more Advantage and Honour to the Engliſb, than ever had been pro- 
vided by any former Treaty between the Crown of England and thoſe 
States. 

From the two Crowns of Sweden and Denmark, Ambaſſadors Extraor- 
dinary arrived here ſhortly after his Majeſty's Return, and the ſeveral 
Treaties were made with both thoſe Crowns before the Departure of the 
Ambaſſadors; in neither of which Treaties I was a Commiiſioner, nor 
knew any Thing that paſſed in cither, but as it was repreſented at the 
Council-Board, and debated in his Majeſty's Preſence; nor did I ever 
hear that either of them was reckoned a diſadvantageous Treaty, both of 
them containing as much Benefit to the Engi as any Treaties which had 
been made before with thoſe Crowns. It is very true, there were ſome 
unuſual Expreſſions of Kindneſs and Friendſhip in the Treaty with Den- 
mark; which in reſpect of that King's being at that Time in a very low 
Condition, under the diſadvantagcous Conditions of the Treaty of Co- 

jenhagen newly ſubmitted to, and under almoſt as ill a Treaty extorted 
from him by theDutch, and yet being in terrible Apprehenſion of ſome new 
Oppreſſion from the one and from the other, the Ambaſſador did very ear- 
neſtly ſolicit to have inſerted, and were, upon great Deliberation, allow- 
cd and inſeited by his Majeſty's own particular Direction; in conſide- 
ration of the near Alliance in Blood between his Majeſty and that King; 
and the Civilities and Obligations his Majeſty had received from Denmark, 
during his Majeſty's being in Hellaud, after the Murther of his Father; and 
Curing his being in Scotland, when the King of Denmark ſent him Horſes, 
Arms and Ammunition ; of which his Majeſty had fo great a Senſe, that 
he was often heard to ſay, That if it had pleaſed God to have brought him 
Home before that diſadvantageous Pcace at Cepenbagen had been made, 
which was done by the Countenance of the Exgliſb Ships, and the Threats 
of thoſe who were then Ambaſtadors from the governing Power in Eng- 
land, that he would have done the beſt he could to have defended and pro- 
tected him; and thercfore he did very readily yield to that Article drawn 
by the Ambaſſador ; his Majeſty declering at the fame Time, that he was 
very willing that thoſe Princes who were Neighbours to Denmark, and 
from who.n that Kingdom apprehenced new Opprefſions, ſhould know his 
Majeſty's Kefolution to ſupport that King, and defend him from new In- 
juries, to which the Policy of his Government, as well as his Inclination, 
invited and obliged him; though it is very true, the King of Denmark did 
ſhortly after make very ill Returns to his Majeſty for that his ſo ſignal 
Affection. | 

Theſe were all the Treaties made by the King before the War with the 
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Duich, for there was very little Progreſs made either with Fance or Spain 
for the Reaſons mentioned before, except only a ſhort Treaty with the 
Elector of Brendenburgh; which Treaty, for the moſt Fart, was particu- 
lar with reference only to the Prince of Orange, his Majeſty's Nephew, and 
for the better ordering of his Affairs; in which Treaty his Majeſty like- 
wiſe employed five or ſix of his Privy-Councillors ; and the few Articles 
between his Majeſty and that Ele&or in Point of State, were likewiſe 
tranſacted by them, and debated and conſidered at the Council-Board, and 
in which all Things were inſerted for his Mejeſty's Benefit and Service; 
and if Pe had not been afterwards violated by the Elector, his Majeſty 
had reaped much Fruit and Advantage even by that Treaty. 

After the War was entered into with Holland, his Majeſty ſent Mr. 
Coventry to Sweden, and Sir Gilbert Talbott to Denmark, to diſpoſe thoſe 
two Crowns to a Confidence in each other, and then to diſpoſe thera both 
to adhere to his Majeſty, or at leaſt not to ſavour or aſſiſt the Dusch. Ihe 
Treaty with Sweden ſucceeded to his Majeſty's With, and was concluded 


in a League Defenſive, very much to the King's Satisfaction, and with 


the full Approbation of the whole Board; that Crown having manifeſted 
ſo much Affection to his Majeſty, and ſuch an Inclination to an entire 
Conjunction with him, that upon very reaſonable Conditions they would 
have been induced to have entered into a League Offenſive, and even in the 
preſent War againſt the Dutch : In order to which, they ſent their Am- 
baſſadors hither, at the ſame Time when Mr, Coventry returned, and they 
became the Mediators for the Peace; having firſt declared to his Majeſty, 
that if the Treaty ſhould prove ineffectual, the Crown of Sweden would 
immediately join with his Majeſty in the War againſt the Dutch, 
What became of the other Treaty with Denmark is publickly known, 
his Majeſty having declared to all the World how perfilioully he vas 
treated by the Dane, | 

There remains only One other Treaty to be mentioned, which is the 
laſt with the Dutch, upon which the Peace was made; and therefore it 
will be neceflary to ſet down the Inducements to that Treaty, the whole 
Progreſs and Concluſion of it: By all which it will eaſily appear that his 
Majeſty was neither betrayed or deluded in it; of if he were, that it was 
not done by me. After ſo many Encounters and various Succefles in the 
War, which had been carried on with a much greater Expence than his 
Majeſty, at his firſt Entrance into it, was perſuaded it would colt him, 
when he ſaw the Strength and Power of the Dutch ſo much increaſed by 
the Conjunction of France and Denmark, which ſupplied them with Mo- 
ney, Ships, and (what they had more wanted) with Men as many as they 
deſired; and that all the Propoſitions he could make to Spain could not in- 
duce them to cnter into ſuch an Alliance with him as might embark them 
avainſt France; notwithſtanding it was evident to all but thernſelves, that 
the French reſolved to break the Peace with them, having at that Time 


publithed thoſe Declarations, which they afterwards made the Ground of 


the War: His Majeſty clearly diſcerned, that the Dutch grew leſs weary 
of the War than they had before ſeemed to have been; and that they would 
be able, with that Aſſiſtance and Conjunction, to continue the War with 
leſs Inconvenience than his Majeſty was like to do. He had found it ne- 
ceſſary for the ſtreightening the Trade of the Enemy (the depriving them 
of which could only induce the Dutch to deſire a Peace, and which he 
could not do by the Strength of his own Ships, which were ſtill kept to- 
gether to encounter their Fleet) to grant as many Commiſſions upon Letters 
of Mart to private Men of War as deſired the ſame, and with ſuch ſtrict 
Orders and Limitations as are neceſſary in thoſe Caſes; and he found in- 
deed the Advantage very great, in the Damage thoſe Men of War did to 
the Enemy, which was conſiderable, and gave them great Trouble: On 
the other Side, the common Seamen choſe much rather to go on board 
thoſe Men of War; where their Profit out of their Shares of the Booty 
was greater, and their Hazards much lels than in the King's Ships, where 
they got only Blows without Booty, though their Pay and Proviſions 
were much greater than they had been in any former Times; fo that when 
the Royal Fleet was to be ſent out, there was greater Difficulty in pro- 

F then, whereas the Ad- 
vancement of Trade was made the great End of the War, it was now 
found neceſſary to ſuppreſs all Trade, that there might be Mariners 
enough to ſurniſh the Ships for the carrying on the War; and this In- 
conveni®.ice produced another Miſchief; for, by the great Diminution and 
even Suppreſſion of Trade, there was likewiſe ſo great a Fall in the 
Cuſtoms, Exciſe, and all other Branches of the King's Revenue, that it- 
was evident enough, that his Majeſty would have very little to carry on 


the War, but what ſhould ariſe by Impoſition in Parliament upon the 


People ; who already complained loudly of the Decay of their Rents, of 
the (mall and low Prices which their Commodities yielded by the Ceſſation 
of Trade, and eſpecially by the carrying out of all the Money in Specie 
from the ſeyera] Counties, to London, for the carrying on of the War; 
and the Parliament itſelf appeared to be ſo weary of it, that inſtead of 
granting a new Supply, proportionable to the Charge, they fell upon Ex- 
pedients to raiſe Money by Sale of Part of the King's Revenue, which 
was already too ſmall to ſupport the ordinary and neceſſary Expence of the 
Crown: But above all, his Majeſty was moſt diſcouraged by the extreme 
Licence of the Scamen in general ; but eſpecially of thôſe who were 
called Privatecrs, ſet out in the particular Ships of War upon Adventure, 
who made no Diſtinction between Friends and Foes; but, as :f the Sea 
had been their own Quarters, they ſeized upon all Ships which came 
within their View, and either pillaged them entirely, and ſo diſmiiled 
them, (which they uſually did to thoſe which they foreſaw would be de- 
livered by the Courſe of Juſtice) or elfe brought them into the Harbours 
aſter they had taken from them what they beſt liked. And then the 
formal Proccedings in the Court of Admiralty, were fo dilatory and in- 
volved in fo many Appeals, that the Proſecution of Juſtice for Injuries 
received grew as grieyous as the Injury itſelf ; which drew a univerſal 
Clamour trom all Nations, that, without being Parties to the War, they 
were all treated as Enemies. France had made the Damage they had this 
Way received, and the Interruption of their Trade, a great Part of their 
Quarrel, and one Ground of tneir Conjunction with the Dutch, From 
Spain, which really wiſhed better to us than to our Enemies, the Complaints 
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were «8 great; that theit wnole Trade was deſtroyed; their Ships of 
Flandt#s, which ſupplied Spain with what they wanted for themſelves, and 


with what was neceſſary for their Trade and Tntereourfe with the Indres, | 
were all taken as Dutch, becauſe it was very hard to diſtinguiſh them by 


their Language; which was likewiſe the Caſe of all the Hans- Toms; 
which made grievous Complaints, and had, without doubt; received great 
Damage. Thoſe Provinces of Italy, whoſe Dominions reached to the 
Sea, as the two Republics of Venice and Genoa, and the Duke of Flormnct, 


_ expoſtulated very grievouſly for their ſeveral Ships taken by thoſe Free- 
booters of Scotland and of Ireland, both which Nations enriched themſelves 


very much upon ſuch Depredationsz and how much ſoever the Royal 
Navy was every Day weakened, the Number of the Men of War wonder- 
fully increaſed : 80 that thoſe Kind of Ships, of England, Scotland, and 
* covered the whole Ocean; and of thoſe Ships which were 
taken and carried into Scotland or Ireland, (in En land there were many 
Re-deliveries) it was obſerved, that there were Ye/tigia nulla retror ſum. 
Even Sweden itſelf, with whom a new ſtrifter Alliance was then entered 
into, with as ſevere Reſtrictions to that Licence of the Men of War as 


could be contrived for the Liberty and Security of the Trade of that 


Crown, complained exceedingly of the Violation of all thoſe Con- 
ceſſions and Proviſions, and hat their Ships were every Day taken 
and plundered. And this univerſal Complaint began to awaken all 
Princes to a Jealouſy, that the Engliſh endeavoured to reſtrain all Trade, 
till they could make themſelves the entire Maſters of it. And it is 


very true, in the firſt Entrance of the War there had been many un- 


ſkilful Expreſſions, even in the Parliament, as well as in the frequent 
Diſcourſes of Parliament-Men, that by this War, and by ſuppreſſing 
the Dutch, (of which they made not the leaſt doubt) the King would be 


able to give Law to all the Trade of the World, and that no Ships ſhould 
paſs the Sea without paying ſome Tribute to England; which Liberty 


and Raſhneſs in Diſcourſe, made a great Impreſſion upon thoſe who 
wiſhed any Miſchief to the Dutch, till they ſaw what Danger might 
enſue to themſelves by the Succeſs of the Engliſß; and thereupon 
wiſhed that they might break themſeves upon each other, without 
Advantage to either Party: And this 3 Temper and Complaint 
made the deeper Impreſſion in his Majeſty, by his diſcerning an extreme 
Difficulty, if not an Impoſlibility, to give a juſt Remedy to it; and, con- 
ſequently, that he ſhould be ſhortly looked upon as a common Enemy. 
He had taken very great Pains, upon deliberate Conſultations, to ſuppreſs 
that odious Irregularity and deſtructive Licence that was practiſed amongſt 
the Seamen, and had, in many particular Caſes, himſelf examined the 
Excels, and cauſed exemplary Juſtice to be done upon the Offenders, and 
Reſtitution to be made of what had been taken, at leaſt of what was left ; 
for no Juftice could preſerve the injured Perſons from being Loſers : He 
granted ſuch Rules, and Privileges, and Protection to the Ports of Flan- 
ders, and to others of his Allies, as themſelves deſired, and looked upon as 
their full Security ; but then he quickly found, that from thoſe very Ports, 
and in thoſe very Ships which enjoyed thoſe Privileges, the Trade of the 
Dutch was driven on: So that it was evident enough, that by that 
Liberty which other Nations thought themſelves in Juſtice intitled to, if 
not reſtrained, the Hollanders themſelves would be eaſily able to carry on 
their whole Trade in the Ships of Flanders, Hamborough, and the other 
Free Towns, or in their own Ships owned by the other ; and that the Re- 
ſtraint would be likewiſe impoſſible, without a total Suppreſſion of the 
Men of War, and a Revocation of all Commiſſions granted to any of them; 
which muſt likewiſe be attended with the Freedom and Security of Trade 
to all his Majeſty's Enemies. In the laſt Encounter at Sea, the Prince 
Royal, and Three others of his Majeſty's Navy, had been loſt ; and an- 
other (the London) had been burnt in the River by the Negligence of the 
Seamen z for there was never any Diſcovery made, that there was any Pur- 
poſe or Malice in it: The French had obliged themſelves, that the Duke 
de Beaufort, Admiral of France, ſhould, with the whole Fleet under his 
Command, amounting to Eighteen good Ships, join with the Dutch ; and 
the King of Denmark was likewiſe engaged to ſend all his greateſt Ships, 
which were Ten or a Dozen, in order to the like Conjunction. So that 
his Majeſty clearly diſcerned that the Enemy would be much ſuperior to 
him in Strength and Power, though he ſhould have been able to have 
manned and ſet out all his Royal Navy; which he very well foreſaw he 
ſhould not be able to do, both for Want of Money, and Want of Sea- 
men, who were already in great Diſorder and Mutiny for Want of their 
Pay, of which there was indeed a great Arrear due to them ; and which was 
worle, there was grown ſuch an Animoſity amongſt the principal Officers 
of the Fleet between themſelves, that the whole Diſcipline was corrupted 
ſo that it was hard to reſolve into what Hands to put the chief Govern- 
ment thereof, if it could have been made ready. Upon which, and the 
whole State of Affairs, upon Deliberation and frequent Conſultation with 
the principal Officers of the Sea, and ſuch others whoſe Experience in 
ſuch Matters rendered 'them moſt capable to give Advice, his Majeſty 
found it moſt counſellable to reſolve to make a defenſive War the next 
Year, and to lay up all his great Ships; and to have ſome Squadrons of 
the lighter Veſlils continue in ſeveral Quarters aſſigned to them, which 
ſhould be ready to take any Advantage which ſhould be offered ; and that 
there ſhould be likewiſe ready in the River another good Squadron of 
Ships againſt the End of the Summer, which being ready to join with thoſe 
which lay out, when the Enemy was weacy, and their Ships foul, ſhould 
be able to make many notable Advantages upon them; of which they 
who adviſed it were ſo confident, that they did believe this Defenſive Way, 
thus ordered and proſecuted, would prove a greater Damage to the Ene- 
in their Trade, and all other Reſpects, than they had ever yet under- 
one. And in all this Counſel and Reſolution I had no other Part than 
Fog preſent ; and not underſtanding the ſubject Matter of the Debate, I 


thought myſelf not to be able to anſwer any of the Reaſons which had 


been alledged. : 
Theſe 1 upon a full Survey of his ill Condition at Home 


and Abroad, induced his Majeſty to with that there were a good End of 
the War; which Inclination his Majeſty vouchſafed to inform me of, 
I | 
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well knowing that I would be very glad «© eshtribute all 1 cold to it, 
as the Thing I defired moſt in this World, and which I thought would 
proye the © greateſt Benefit to the King and Kingdom; and his Majeſty 
likewiſe told me, that he found all thoſe who had been moſt forward and 
impatient to enter into this War, were now weary of jt, and would be 
glad of a Peace: So that there remained now nothing more to do, than for 
his Majeſty to adviſe with whom he thought fit (for there ſeemed many 
exzſons to conceal both the Inclination to Peace, and the Reſolution not 
to ſet out a Summer Fleet, from being publickly known) what Method to 
obſerve, and what Expedients to make uſe of, for the better ſecuring this 
wiſhed-for Peace, without appearing to be too ſolicitous or importunate 
for it, of fo weary of the War as in truth he was; and to this Conſulta- 
tion his Majeſty was pleaſed to call, together with his Royal Brother, 
Prince Rupert, the General, the Lord Treaſurer, myſelf, and thoſe other 


honourable Perſons with whom he uſed to adviſe in his moſt ſecret and 


moſt important Affairs. | 

That which occurred firft was, to conſider whether there were any 
Hope of dividing the French from the Dutch ; upon which Suppoſition 
the Proſpect was not unpleaſatit, the War with one of them ing hope- 
fully enough to be purſued ; the Conjunction was only formidable: And 
to this purpoſe feveral Attempts were made both in Nu and Holland; 
both Sides being equally refolved not to ſeparate from eich other, "ill a 
ru Peace ſhould be made with England, though they both owned a Jea- 

ouſly of each other, thoſe of Holland having a terrible Apprehenſion and 
pm ng, ee of the King of France's Defigns upon Flanders, which would 
make his Greatneſs too neat a Neighbour to their Territories; beſides 
that the Logick of his Demands upon the Devolution and Nullity of the 
former Treaty upon the Marriage, was equally applicable to their whole 
Intereſt, as it was to their Demands from the King of Spain: And Franc: 
upon all the Attacks they had made both in France with the Ambaſſador 
there, and in Holland by their own Ambaſſador, found clearly, that they 
were to expect no Aſſiſtance from the Dutch in their Deſigns, and that at 
leaſt they wiſhed them ill Succeſs, and would probably contribute to it 
upon the firſt Occaſion ; and this made them willing to determine their 
ſo ſtrict Alliance, which was already very chargeable to them, and not 
like to be attended with any notable Advantage, except in weakening an 
Ally from whom they probably promiſed themſelves more good. He a 
ever, neither the one or the other could be induced to enter into any 
Treaty apart, though, they both ſeemed willing and defirous of a 
Peace; in order to which, the Dutch, through the Swedes Ambaſſa- 
dor's Hands, had writ to the King, to offer a Treaty in any ſuch neutral 
Place as his Majeſty ſhould make choice of; profeſſing that they 
ſhould make no ſcruple of ſending their Ambaſſadors directly to his Ma- 
jeſty, but that their Conjunction with the other two Crowns, which re- 
quired a neutral Place, would not admit that Condeſcenſion; and at the 
ſame Time they intimated to the Swedes Ambaſladors, that the King of 
France would not ſend his Ambaſſadors into Flanders, or any Place of the 
King of Spain's Dominions ; and therefore wiſhed that his ajeſty would 
make choice of Diſſeldorp, Cullen, or Franifort, or Hamborough, or any 
other Place which his Majeſty ſhould think more convenient than the other, 
under that Exception : All which Places, and in truth any other out of 
the King of Spain's Dominions, were at ſuch a Diſtance (the Winter be- 
ing now near over), that there could be no reaſonable Expectation of 
the Fruit of the Treaty in Time to prevent more Acts of Hoſtility. 

About this Time the Earl of St. Albans having been ſent into England 
by the Queen-Mother upon her own particular Affairs, Monſieur De 

uvigny did write to him, that that Court did earneſtly deſire a Peace; 
and that, if he were in France, he did believe ſome Expedient might be 
found that would produce the ſame; and he continued for many Weeks 
together to write very earneſtly to the Earl of St. Albans to come into 
France with Authority to treat and conclude a Peace, and that it might 
be made before ſuſpected. All which Letters the Earl ſhewed to his 
Majeſty. Mr. De Ruvigny was a Perſon very well known to the King, 
and many orhers in the Court, to be too wiſe a Man to write upon ſuch a 
Subject, and in ſuch a Manner, without very good Authority ; and that 
he was likewiſe a Man of Honour, and wookd not ſuffer himſelf to be 
made uſe of upon any unworthy Deſign ; and therefore his Majeſty con- 
cluded, that it would be fit that the Ear! of St. Albans ſhould tranſport 
himſelf into France; who having diſpatched all the Buſineſs for which he 
was ſent by the Queen, his Return could adminiſter no Cauſe of Jealouſy 
to any; nor had he ſo much as a Letter of Credit from the King, and 
only had Direction to underſtand from Monſieur De Ruvigny, upon 
what Ground he had ſo earneſtly invited him over, and to receive any 
Propoſition he or any body elſe ſhould offer in order to Peace, which he 
ſhould tranſmit to his . and expect an Anſwer; with a poſitive, 
negative Inſtruction, that if any Propoſition ſhould be made to him to 
r hag Majeſty to aſſiſt the French againſt Flanders, he ſhould utterly 
reject it. 

At the ſame Time the Baron De Iſſila, who was Envoy from the 
Emperor, and a much more dexterous Man than the Spaniſh Ambai- 
ſador, and ſo more relied upon in Madrid as well as Vienna, in thoſe 
Affairs which concerned their Joint Intereſt, pretended to have re- 
ceived Letters from Holland, by the Conſent and with the Privity of 
De Writ, that they had there a great Mind to Peace; and that if De 
Witt (who was looked upon as the only Man that oppoſed it) might 
receive any Aſſurance of the Good-will and Protection of the King, 
he would be willing to negotiate the Pease, whether France ſhould 
be willing ta it or no; and the Baron (who had nothing more to 
ſolicit on the Emperor's Behalf) offered immediately to take his 
Leave and return to Brufels, and from thence he would go incognito 
to the Hague, and confer with De Witt, and would thereupon give 
his Majeſty Advertiſement what he might depend upon. The King 
would have thought the better of any Peace that had been procured 
without the Interpoſition of France, and therefore willingly conſented 
to his Journey; and gave him Leave to aſſure De Mitt, that he ſhould 


1 — 


find all poſſible Good-will and Friendſhip from his Majſty, and 
that 
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ibat his Majeſty geſſred nothing more than a juſt and an honourable 
Peace and upon ſuch Congi:ions as might make it laſting. 

F Whilſt abele Matters were in Agitation in France and in Holland, the 
Swedes Armbal acors.carneſtly ſolicited fort an \Anſwer to the Letter they 
Seſented to. his Majelty from the Szates, concerning a Neutral Place; 
Which pot bis Majeity to another Deliberation. Not to returi any An- 
be interpreted a Refuſal. of the 'Freatv, and ſo make his 
Majeſty appear to all Chriſtian Princes to be better pleaſed with the 


1 


Wag o accept. of any of thoſe Places inſinuated from the Dutch, 
- would be againſt his Dignity, in ſo far condeſcending to the unreaſon- 


able Impolition of the 


ing of France; and yet to nominate any Place 
in Flanders for tne '[reaty, after France had ſo poſitively declared itſelf, 
would be interpreted: both by France and H.lland as a Rejection of the 
Treaty, at leaſt would make France leſs ſolicitous for a good End of it. 
When his Majeſty called that Committee of the Board to conſult upon 
ſome Expedient in this Affair, he propoſed himſelf one Expedient, which 
J am dure 1 had not heard of before; which was, to make Choice of the 
Hague for the Place to treat in. The Condeſcenſion to Holland, in 
ſending his Ambaſſadors to treat in their own Province, was not, vport 


2 Diſquitition of it, thought to be of that Importance, as to neglect the 


Beneſts and Conveniencies which might reaſonably be expected from 
the having it in that Place, The People were not only generally very 
weary of the War, and deſirous of a Peace, but the States themſelves 
were very much divided, and De Mitt had been expoſed ro many Diffi- 
culties and Reproaches, under the Character of being the fole Perſon 


who deſired the Proſecution of the War; and he had prevailed molt, by 
taking upon him to allure the States, that the King had no Thoughts of 


Peace, but only laboured to ſeparate France from them, and divide them 
amangſt themſelves. There could not be „e Manifeſtation of his 
Majeity's ardent Deſire of Peace, than by o 

dors to the Place where the Body of the States themſelves reſided, and 
who would be the only Judges of the Reaſonableneſs of what his Ma- 


jeſty ſhould propoſe, and by being upon the Place might give all Expe- 


dition to the Work : Beſides, that all other Princes concerned had their 
Miniſters likewiſe there; and therefore if his Majeſty's Overture in his 
Particular ſhould be rejected, all the World would conclude that the 
Dutch would not endure ſo much as to hear of Peace. Aud upon theſe 
Reaſons the Reſolution was taken to name the Hugue for the Place of 
the Treaty ; and his Majeſty's Letters were diſpatched accordingly. 
The firſt News we heard from Paris and the Hague, after the Ea of 
St. Abans being arrived there, and the Baron De Ila at Bruſſels, was a 
great Complaint, that the King had ſent the Baron De [fol privately 
to the Hague with Overtures of Pcace ; but eſpecially with Iefign to 
divide Holland from France, and to perſuade them to break their Alliance 
with them; in which there were ſome particular Expreſſions which his 
Majeſty had in truth uſed to the Baron De Ia, and many other which 
he had never uſed. Ihe King had Reaſon to conclude from hence, that 
De Witt was never to be treated withal privately; and that the Baron 


De I/Fla was not to be truſted, he having perſuaded and prevailed with 


his Mijclty to give him Leave to ſpeak with De Mit upon ſome Letters 
he had ſhewed the King from Monſieur Friquett, the Emperor's Envoy 
at the Hague, a Gentleman not unknown to his Majeſty, and of a very 
clear Reputation; wherein there was Mention of a D.ſcourſe made by 
De IVitt to him, which might very well encourage the King to give 
that in Charge to the Baron, which his Majeſty had in truth commended 
to him : Nor jn truth had it been material, if he had ſaid no more than 
his Majeſty gave him Leave to do; which yet he promiſed not to men- 
tion, except he clearly diſcerned the other to be very willing to deal as 
freely with his Myjcſty ; but it plainly appeared that the Baron had far 
exceeded his Commiſſion, and ſaid many Things for which he had not 
any Power, and which in truth had never pal in Ditcourſe between 
the King and him. And as the King of France had always expreſſed the 
greateſt Prejudice, and the moſt bitter Jealouſy, from the Time that the 
Baron was deſigned for England, as a Perſon who delighted in nothing 
ſo much as in puzzling and perplexing, and creating Intricacies in all 
Treatics in which he had ever been engaged, which had been many in 
ſeveral Courts of CHriſtendom; ſo indeed his Parts were moit proportioned 
for embroiling and for preventing any Concluſion, in which he gave him- 
ſelf Leave to ſay and do any Thing which he thought would contribute 
to his End, without the leaſt Contideration of Ingenuity or Sincerity in 
the Matter ; though otherwiſe it cannot be denied that he was a Man of 
great Parts, and of 4 univerſal Underſtanding in the Affairs of Chr i/tendom. 
At the ſame time the King of France complained of the Authority 
given by his Majeſty to the Baron De 1ſola, we found in the Dutch printed 
Gazette the Copy of a Letter written then by the King of France himſelf 
to the States; in which he informed them of the Earl of St. Aibans being 
newly come to him with Propoſitions from the King of England in order 
to Peace; and thit he had a Plenipotentiary Commiſſion ro treat and 
conclude, mentioning ſome of the Conditions he had offered ; and 
theretore deſired that they would arm their Ambaſſadors in France to join 
in the Treaty. This gave his Majeſty great Offence, and juſt Cauſe 
to ſuſpect that whatever Pretences France had made, it did not at all de- 
fire the Peace ; and he had the more Reaſon to complain of this Injury, 
becauſe there was not the leaſt Colour or Ground of Truth in the Rela- 
tion, the Earl of St. Albans having not any thing like a Commiſſion; 
nor, as he proteſted upon this Occaſion, (whereof he had likewiſe taken 
Notice at Paris, and complained before he could have any Advertiſement 
from England) had he ever pretended to have the leaſt Power from his 
Mujcity ; nor had he ever mentioned any of thoſe Particulars to any 


. Ferion which were ſo formally inſerted in that King's Letter to the 


States : And his Majeity was the more confirmed in his Belief that France 
world not contribute to the Peace, becauſe they did at this very Time, 
with equal Paſſion to De Witt himſelf, oppoſe the I reaty at the Hague; 
againſt which they could have no Reaſon to except, if they had a Mind 
to the Peace, unleſs they hoped, by the Trick that is mentioned bctore, 
to have got the Treaty to Paris by a Commiſſion to the Ear] of St. 
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ering to ſend his Ambaſſa- 
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Aibansz which they had tried all the Ways they could to obtain, and 
his Majeſty had as peſitively refuſed to grant, and then reſolved to init 
on the Hague, or upon ſonte Place in Flauders, let the Succeſs be what 
it would. Fa 4 My . 

8 During this Agitation, an Expreſs was ſent over from the Earl of Sr, 
Albans, with two Papers which he had received from Monſicur De Ly- 
one, and both in his own Hand, which Originals were ſent to the King; 
the one contained a Propoſition for the Peace, that there ſhould be no 
Mention of the Charges of the War, or the Damages received by it 0:1 
either Side ; but that it ſhould be in his Majeity's Choice, whether all 
Things ſhould remain in the State they were at preſent, either Side to 
keep what it had taken, and were pollefled of by reaſon of the War; 
or that both Sides ſhould come to an Accompt, and either be repaired by 
the other for the Damages it had ſuſtained ; and that after his Majeſty 
had made his Election of thoſe two Particulars, from thence the Peace 
ſhould be obſerved between the King and the Dutch, according to the 
laſt Treaty which had been made at London after his Majeſty's Return. 
The other Paper was a Propoſition made to his Majeſty, that he would 
promiſe under his Hand that he would not, during ane Space of a Year 
to come, enter into any Treaty to the Prejudice of France, nor give any 
Alliſtance againſt France during that Year, this Overture being made 
avout the Beginning of March; and in Conſideration hereof, the bin 
of France would reſtcre the Iſland of St. Chritephers, which he had 
newly taken from the Fng/ifh, and wauld undertake thit the Datch 
ſhould conſent to the Peace upon the Conditions formerly mentioned ; 
and that the Treaty ſhould be, if his Majeſty defired it, at Devi or 
Canterbury, ſince it would not be poſſible to periuade De Mitt ever to con- 
ſent that it ſhould be at the Z7,gue; which he looked upon as a Deſian 
only to countenance the Party of his Enemies: And at the fame time 
the States writ again to the King, and offered to treat at Dover or Can- 
terbury. 8 

Though his Majeſty had, in all his Anſwers to the Dutch, demanded 

Satisfaction for the Damages he had ſuſtained, and for the Charge of 
the War; and made little Doubt, if France had not entered into thac 
Conjunction, that they would have been induced to have made ſome 
Compenſation towards it; yet the Caſe was now altered, and they 


thought themlelves by the new Alliances to ſtand upon the Advantage 


Ground, ſo that his Majeſty found any Demand of that kind would not 


be ſubmitted to; nor, in truth, had the like been inſiſted upon in any 


Treaties of this Age, after the longeſt or ſharpeſt War that had been 
made, Hereupon, after full Deliberation, his Myeſty was well con- 
tented to accept of the Propolitions made by the King of France for the 
Peace, and made choice of the Firſt Alternative, that bath Parties 


ſhould be contented to enjoy what they had got without any Accompr, 


the Dutch having loſt very much more than the Engliſh; and we having 


taken from them in Guinea, and upon that Coaſt, more important Places 


than they had taken from Us: And the Reftitution of St. CH er's 


by the King of France, put his Myjeſly into the ſame Condition in his 


Plantations in the /72- Indies, as he had been before the War, 

When his Mjeſty thought that all Things upon the Matter had been 
adjuſted, and cred the Jeſs where the Treaty ſhould be; and having 
ſent ſuch an Anſwer into Fran e as was punctually agreeable to what had 
been thence dehtired ; he reccived another Diſpatch from thence, with in- 
finite Excuſes, and Proteſtations of Sincerity, that the Dutch had ex— 
preſly refuled to coi:ſent to a Peace, except the King would tem: and 
part with the Ifland of Pzlaroone in the EZ /{-[.di's;, an Ifland which had 
been formerly taken by the Dutch from the Engliſh with very foul Cir- 


cumſtances, and the Re-delivery whereof was promiſed by them in their — 


Treaty with Cromwell, and again renewed in their laſt Treaty with the 


King, and his Majeſty had ſent Ships thither to receive it; which not 
being delivered upon Pretence of Want of tome Formality in the demand- 
ing, it was one of the Grounds of the preſent War, as an Indignity 
and Breach of Faith towards his Majelt, : though they protefied that it 
was only the Fault of their Governour in thoſe Parts, who for want of 


an Order from the EAH-Iudia Company, though he did receive the Order 


of the States-Gen:ra!, had not refuſed, but delayed its Delivery; and 
that Hat, and all other Orders that could be required, were again renew- 
ed, and already ſent thither, and they were confident the Place was by 
that time given up. It was alledged by the King of France, that the 
Dutch had always declared to him, in all the Diſcourſes which had been 
between them of a Treaty, that they would never reftore Pula» aner 
And Monſicur De Lymne proteſted, that he had never known that the 
Reſtitution thereof was comprehended in the laſt Treaty, but conceived 
that it would fail within the Alternative, if the King ſhould make 
Choice of that; which he had done, or otherwiſe would fall into the A 
compt: and concluded with a very earneſt Deſire, that the King would 
rather yield in that Particular, than break the Treaty for an Iſland witich 
was nothing worth for the prefent, nor could be made valuable in less 
than ſeven Years; with a Proteſtation ſtill, that he would do all that 
was in his Power to perſuade the Dutch to part with Polaroone; but if 
they ſhould deny to do it, he could not ſeparate himſelf from them upon 
that Point, ſince they had ſtill mentioned it as a Condition? but if his 
Majeſty would yield in that Particular, all Difficulties ſuould be remov- 
ed, and the Treaty concluded without any new Obſtruction. "Fhis un- 
reaſonable Litigation, and the receding from what had ben ſo fully un- 
dertaken before, removed all Confidence from his Majeſty of the ſincere 
Intentions of France; nor cduld he foreſee what other new Scruples 
would arife from the one hand, and be admitted by the other. Hyw- 
ever, after a full Deliberation with his Council upon the whole State of 
his Affairs, and after having communicated to them all that had paſſed, 
he did reſolve not to reject the Treaty, but was contented that Breda 
ſhouid be the Place; not thinking it fic, for many Reaſons, to 
bring the Treaty to Dover or Canterbury, to give the Enemy that 
Advantage if it ſhould prove incftcctual, thac it fiould be broken in his 
own Dominions; or to make other Advantages by Infufions to the People, 
who wcre generally more diſſatisficd than they had Reaſon to be: 
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try of his Maj eſty's Bed-Chamber, for his Ambaſſadors in that Treaty, 
Men very well qualified for the Service, who wete difpatched to Breda as 
ſoon as was poſible, which was about the Beginning cf May; 5 


having promiſed, that the Fleet under the Command of the Duke 
Beaufo t ſhoutd remain in the Port, and that he would uſe his utmoſt 
Power to diſpoſe the Dutch, in the Entrance into the Treaty, to conſent 
to a Ceſſation, that ſo there might be no more Acts of Hollility on either 
Side, until it might appear what Succeſs the Treaty was like to have to- 
wards a Peace: And concerning the Buſineſs of Polaroone, he gave them 
Charge to inſiſt upon the Delivery, and ſent to the Eaft-India Goa 8 
who bad the ſole Intereſt in that Iſtand, to fend their Deputies to the 
Treaty, who ſhould be privy to all that ſhould be treated upon that Af- 
fair, and who might propole or accept whatſoever they thought belt for 
themſelves; towards the obtaining whereof, France was ſo fully engaged 


* 


to uſe their utmoft Interpoſition. | | 5 

Wbat paſſed during the Treaty is known to ſo many, that I need not 
mention it here, every Diſpatch from the Ambaſſadors being read and de- 
bated at the Council-Board ; and when ſuch Difficulties did ariſe that 
the Ambaſſadors would not take upon them to make any Concluſion with- 


out a particular Communication 'of the Temper, and Diſpoſition, and ; 


Reſolution of all the Perſons concerned, they thought fit that one of them- 
felves (the Jord Ambaſſador Coventry) fhould attend his Majeſty, being 


obliged to return with his Majeſty's Anſwer within ſo many Days; and 


as ſoon as he arrived, he gave his Majeſty a full Account, before the 
whole Council-Board, of all that had paſſed in the Treaty; that the Dutch 


dehaved themſelves very inſolently, and that the Authority of De Witt | 


was ſo great at the Hague with the States, that Nobody durſt oppoſe any 
thing he adviſed ; that the Dane, by his Inſtigation, had made Demands 
of a very inſolent Nature; that they believed that the French Ambaſſa- 
dors had behaved themſelves very well, and done all that was in their 
Power to do, and had reſtrained the Dutch from their Inſolence by Threats 
and Menaces, which they likewiſe uſed towards the Daxe : In fine, he 
read all the Articles which were concluded between them ; with all thoſe 
which remained undetermined and unconſented to, on either Side; with 
- what the French Ambaſſadors reſolved to perſuade and reduce the Dutch 
to conſent to yield to, or to declare againſt them in their Maſter's Name. 
Upon which n every particular Article was at large debated at the 
Board, which took up many Days. The Ambaſſador ſaid, there was 
not the leaſt Hope of having Polaronne reſtored to the Engliſh ; that they 
ſaid it was contained in that Alternative which the King had made Choice 
of; and when it was replied to them, that the Words of that Alternative 
clearly determined the contrary, for that either Side was to remain poſ- 
ſeſſed of what they had got by reaſon of the War, which could not be ap- 
plied to this Iſland, which they had unjuſtly taken and uſurped ſo many 
Years before; and that they were obliged, by the laſt Treaty, to reſtore 
jt, ſo that the War had no Operation upon that; to this they anſwered, 
That they had, according to the Treaty, ſent Orders for the 313 
of it, and that they believed it had been delivered accordingly; and that, 
upon the News of the War, their Subjects had re-taken it again, which 
would bring it within the very Letter of the Alternative: And this our 
Eaſt- India Company was fo far from contradicting, that they believed it 
to be true, and had ſhewed me, before the Treazy began, a Letter they 
had received from one of their Factors in the Indies, that there was a Re- 
port there, that the Dutch had delivered up Pelarrone to thoſe who were 
ſent to receive it, and that ſhortly after that they had taken it from them 
again; and therefore they deſired that a ſpecial Article might be inſerted 
in the Treaty, whereby the Dutch might be obliged to give it up again, 
if they had in truth ſo indirectly delivered it, that they might again re- 
oſſels themſelves of it; which could not but be underſtood to be a plain 
Violation of their Publick Faith, or a vile Artifice to elude it. The Am- 
baſſadors replied, That if it had been in truth delivered by them, though 
ſo indirectly taken, they could not inſiſt upon it, but allow it to be in the 
Alternative; they deſired only that it might be inſerted in the Article, 
that if in Truth it had never been delivered, they ſhould be obliged to do 
what ſo long ſince they ſhould have done. The Dutch anſwered, That 
the End of this Treaty was to eſtabliſh a firm Peace, and therefore they 
would admit of no doubtful Expreflions which might create future Dit- 
putes. The Ambaſladors ſaid, It was very evident, and the French Am- 
baſſadors had acknowledged the ſame to them, that they were reſolved 
never to part with the Iſland ; fo that there remained no more to be con- 
ſidered upon that Particular, but whether, upon the Refuſal of Pclaroone, 
the War ſhould be continued. The Eaſl- India Company were ſent for 
to deliver their Opinion; and they very frankly declared, that they be- 
lieved a Peace to be very neceflary for the Kingdom, and therefore would 
not that the War ſhould be continued upon any particular Intereſt of 
theirs; and it was evident enough, that if the War continued, their 
whole Ea/?-India Trade muſt be deſtroyed, the Dutch being ſo much ſu- 
perior in Shipping, and all kind of Strength, in thoſe Parts. Hereupon 
the King reſolved to conſent to their keeping of Polaroone; and I do not 
know that there was one Man at the Board of another Opinion. To 
conclude, after a long Debate for ſo many Days upon every Particular, 
the King reſolved, with the Concurrence of the whole Board (one or 
two Perſons wy excepted), to conſent to the Peace upon ſuch Conceſ- 
fions and Proviſions as the French Ambaſſadors had obliged themſelves to 
bring the Dutch to conſent to; and thereupon the Ambaſſador returned 
with full Power, and in a ſhort time after that Peace was concluded and 
publiſhed. And therefore I cannot underſtand how his Majeſty could 
be deluded or betrayed in that Treaty, which paſſed with ſuch a full 
Examination and Diſquiſition; and in all which Debates his Majeſty 
himſelf had taken the Pains to diſcourſe more, and to enlarge himſelf in 
the Anſwer of all thoſe Objections which were foreſeen, than I had ever | 

known him to do upon any other Article. 
It is very true, that I had been commanded by the King to write moſt | 
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And thereupon his ene Lord Helis, and Mr. Henry Coven- | 
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my 


ſelf: 


3 (432) 
of the Letters and Dire&ions which had been ſent to the Earl of St. 41. 
bans from the Time of his going over, concerning the Treaty, his Lord. 
ſhip having (I preſume by the fame Direction) directed moſt of his Let. 
ters to me; and moſt of the Diſpatches to the Amba!/iJors were likewiſe 
prepared by me, they being by their Inſtructions (without my Deſire or 
Om „to tranſmit their Account to one of the Secretaries, or to my. 


ut it is as true, that I never received a Letter from either of them, 
but it was read intirely in his Majeſty's Preſence to thoſe Lords of the 


| Council, who attended, where Directions were given what Anſwer 


ſhould be returned; and I never did return any Anfwer to either of them 
without having firſt read-it to the Council, or having firſt fent it to ofie 
of the Secretaries-to be read to his Majeſty; and I can with a ver 
Conſcience proteſt to all the World, that I never did the leaſt Thing, 
or gave the leaſt Advice relating to this War, or relating to the Peace, 
which I would not have done if I had been expiring, and to have given 
an Account thereof to God Almighty that Minute: And as Eis Majeſty 
prudently, and piouſly, and paſſionately deſired to put an End to that 
War; ſo no Man appeared more delighted with the Peace when it was 
concluded than his Majefty himſelf did ; though, as far as I could make 
any Judgment of. the Publick Affections, the Publication of that Peace 
was attended with the moſt univerſal Joy and Acclamation of the whole 
Nation, that can be imagined : Nor is it eaſy to forget the general Con: 


ſternation that the City and the People of all Conditions were in, when 


the Dutch came into the River as high as Chatham; and when the Diſ— 


temper in the Court itſelf was fo great, that many Perſons of Quality 


and Title in the Galleries and Privy-Lodgings very indecently every Day 
vented their Paſſions in bitter Execrations againſt thoſe who had firit 
counſelled and brought on the War, wiſhing that an End were put to it 
by at Peace; ſome of which Perſons, within very few Days after, as 
bitterly inveighed againſt the Peace, and againſt the Promoters of it. Put 
I am ſo far yet from repenting or being . of the Part I had in it, 


that I look upon it as a great Honour, that the laſt Service performed for 


his Majeſty was the 1 the Proclamations, and other Inſtruments for 
the Concluſion and Perfection of that Pence, the Great Seal of England 
being that very Day ſent for, and taken from me. On. 


The Seventeenth and laſt Article is, 2 be a principal Author of 


that fatal Counſel of Dividing the Fleet about June, 1666. 


How far I have always been from giving Advice in the Proſecution of 
the War either by Land or Sea (except by being preſent at ſome of the 
Debates) I have at large ſet down before; I never in my Life having 
pretended, either in the Time when J ſerved his late Majeſty during the 
War, or in this King's Time, to underſtand any thing of chair: 
But when J have been preſent in Councils of that Nature, I have always 
governed myſelf by their Opinions who had the greateſt Reputation of 


Skill in that Profeſſion ; and I never preſumed leſs in my Life to give an 


Advice, than I did in this Particular concerning the Diviſion of the 
Fleet; and I ſhould make a full Anſwer to this Charge, if I ſhould ſa 
no more, than that I am not guilty of it. But fince it hath made 0 


much Noiſe, to the e of the King, and of the Conduct of 


his Affairs, and that no Care hath been taken to inform Men of the 


whole Carriage in that particular; I will, as I have done at large to the 
other Articles, for his Majeſty's Honour, and for the Vindication of 


thoſe of his Council who were preſent in thoſe Debates, (how unjuſt ſo- 
ever many of them have been to me) ſet down very particularly all that 
I know of that Matter, and how the Fleet came to be divided ; upon the 
View of which, I am of Opinion, what Misfortune ſoever attended it, 
no Man will have Cauſe to be aſhamed of any Fault he committed in it. 
From the Time that his Majeſty reſolved to ſend Prince Rupert and the 
General with a joint Power and Authority to command the Fleet, there 
was Cauſe enough to apprehend that there would not have been ſo good 
an Accord between them as the conducting ſo great a Service required ; 
and I was then —_— to have ſo great an Intereſt in both of them, that 
his Majeſty commanded me to uſe the utmoſt Endeavours to diſpoſe them 


to a good Underſtanding towards each other; and I believe they will 


both confeſs, that I performed all the Offices I could, and with ſome 
Succeſs, to that good End: And I was the more ſolicitous in it, becauſe 
found that the Prince was much unſatisfied with the Reſolution his Ma- 
jeſty had taken, that they ſhould both go in one and the ſame Ship; and 
that his Highneſs was very deſirous to be in a Ship by himſelf, and even 
to command a Part of the Fleet upon any Enterprize that ſhould offer it- 
ſelf, ſeparated from the other : And there was too general an Opinion, 
from what Ground I know not, even at the Time when our Fleet was 
ready, and when the two Generals went to it, that the Dutch were not 
in any degree ready to come out; that the greateſt Ships had not taken 
in their Proviſions, and that they had not Men enough to min the Fleet; 
and that they had no Deſign to come out of their Port till the Duke c 
Beaufurt ſhould be ready upon the Coaſt to join with them; which Fleet 
was then at Brel, and in great Readineſs, I had no Part in managing 
the Intelligence, nor in truth ſo much as a Correſpondence by Letter at 
that Time, with any Man in France or Helland. The two Generals 
were not _= Days at Sea, when my Lord Arlington informed his Ma- 
jeſty and my Lords, that he had received Intelligence from a good Hand, 
that the Dutch were in no degree ready to come out with their Fleet; and 
that the Duke de Beaufort on ſuch a = of the Month had all his Fleet 
ready, and his Men on Board, to take the firſt Opportunity of the Wind to 
ſet ſail from Bre/ ; that the Wind had been fair theſe two laſt Days, and 
thereſore that it might be preſumed that he was by that time at Sea, and 
making his Courſe for Halland. Whereupon it was conſulted, whether 
any Order ſhould be ſent to the Fleet, that Prince Rupert with Part of it 
might bend his Courſe towards Breſt, whilſt the General, with the other 
Part, waited the H:{landers Motion. There had been a long Proſpect and 
frequent Debates upon this Contingency, and how advantageous a thing 
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it would prove, if we could have timely Advertiſement of the Duke de 
Betufort's Motion, that a Part of the Fleet might be ſeat to encounter 
him before bis Conjunction with the Dutch; and to that Purpoſe the Lord 
Helington had taken all the Pains he could to get particular Intelligence of 
che 3 of that Fleet. When this Inte ligence was communicated, 
ſome were of Opinion that his Majeſty ſhould ſend preſent Orders to the 
Generals, that Prince Rupert ſhould, with ſuch a Number of Ships as 
they ſhould think fit, bend his Courſe as is before- mentioned. The late 
Lord Treaſurer and I were preſent at this Debate; and though we ſeldom 
offered Advice in ſuch Caſes, yet being now both of one Opinion, we did 
defire the King, that he would not take upon himſelf to ſend poſitive Orders 
in an Affair of ſuch Moment, upon an Intelligence that might not be 
true 3 though we believed it to be very probable, that the Generals were 
like every Day to know more of the Motion of the Enemy than we could 
do: And therefore we humbly offered it to his Majeſty, whether it might 
not be fit in this Caſe to ſend ſome of the Council then preſent, and who 
had ſeen the Intelligence, and heard the whole Debate, preſently to the 
Fleet, to inform the Generals of what his Majeſty had heard, and of the 
Conſiderations which had been thereupon; and if they had received no 
Advertiſement to the contrary, and upon Conference together, thought 
fit to divide the Fleet, and that Prince Rupert ſhould ſet Sail in order to 
engage the Duke de Beaufort, his Majeſty would be very well content 
that they ſhould put that Deſign in Execution, without ſtaying for far- 
ther Orders. His Majeſty was pleaſed (with the concurrent Opinion of 
every Perſon preſent) to approve of this Propoſition ; and immediately 
made Choice of Mr. Vice-Chamberlain, and Sir Milliam Coventry, to ule 


all poſſible Expedition to find out the Fleet, and inform the Generals of 


all that had paſſed. I muſt not forget to ſay, that at this Conference, 
and before the Meſſengers were diſpatched, Mr. Secretary Morrice inform- 
ed the King, that he had received [Intelligence very different from what 
my Lord Arlington's was; which was, that the Dutch Fleet was even.ready 
to come out, all their Men being aboard, which was likewiſe commended 
to thoſe two honourable Perſons to make Part of their Information. The 
Winds were ſo favourable, that the two Meſſengers went to, and returned 
from the Fleet with more Speed than could reaſonably have been expect- 
ed; they reported to the King, that they had imparted all his Commands 
to the 8 and that they had had full Conferences together upon 
it; that by all the Intelligence they had received, they did conclude, that 
the Dutch were not ready to come out; and therefore they thought it very 


counſellable, that the Prince ſhould endeavour to meet with the Duke de 


Beaufort; and in order to that, they had agreed before their coming away, 
and had agreed what Ships ſhould attend Prince ＋ * and what ſhould 
ſtay behind with the General, which they reſolved ſhould be executed by 
ſuch a Time, if they did not receive his Majeſty's Orders to the contrary ; 


which his Majeſty did not think fit to ſend, ſince they were of the ſame 


Mind, and ſo they ſeparated each from other, as was agreed. I have 
heard (but J was not then preſent) that upon a more certain Intelligence 
that the D-tch Fleet was come out, Orders were ſent to hinder the Prince 
from going out ; which, if they had been tranſmitted with Care enough, 
would have come to him in Time: But there being ſome ö 8 in 
that, they came not to him Time enough to return till the ſecond Day of 
tne Engagement; which is ſo well known, that I need not enlarge upon 
it. And this is all that I know of the dividing the Fleet, in which I do 
not know that any Man can be juſtly blamed with more Reaſon than all 
Men may be, whoſe Counſels have not that Succeſs which is deſired; 
and if there were any Fault committed, I am ſure there is no Colour to 
impute it to me, nor am I in the leaſt Degree reſponſible for any Conſe- 
quence upon it, | 


I have now, according as my Memory hath been able to ſupply (for 1 
have not any Paper or Note by me for my Aſſiſtance), anſwered every par- 
ticular Charge againſt me; I hope ſo fully, that, how powerful ſocyer 
my Enemies ſhall be yet able to appear, as they do continue very power- 
ful, all indifferent Men will abſolve me from any Guilt: And though I 
neither do or can expect any thing of Juſtice or Ingenuity from thoſe 
Perſons who have by all the evil Arts imaginable contrived my Deſtruc- 
tion, by infufing into his Majeſty's Ears Stories ef Words ſpoken, and 
Things done by me, of which I am as innocent as I was when I was 
born, and other Jealouſies of a Nature ſo odious, that themſelves have 
not the Confidence publickly to own; yet, I ſay, notwithſtanding all 
this Diſadvantage for the preſent, I do not doubt but that Poſterity, it not 
the preſent Age, will clearly diſcern my Integrity and Innocence in all 
the Particulars which are objected againſt me, and lament my preſent Suf- 
ferings, that after ſo many Years of very faithful and paintul Service, I 
ſhould be baniſhed my Country, and forced to ſeek my Bread in foreign 
Parts at this Age. 1 it concerns me very much to wipe off one 
Reproach which I may ſeem to have brought upon myſelf, by my with- 
drawing and ſecretly flying out of the Kingdom, to avoid, as it may be 
thought, the Juſtice of Parliament ; which, as it is made the Ground and 
Foundation of the Act of Baniſhment, ſo I may reaſonably preſume that 
it hath made deep Impreſſion in the Minds of many worthy Perſons, who 
were not over-inclined to entertain a Prejudice againſt me, and who, by 
my withdrawing, may rcaſonably believe, that if I were in Truth ſo in- 
nocent as I have profeſſed myſelf to be, I would not have declined the 


moſt ſevere and ſtricteſt Examination of all my Actions, of which I ought | 
to be very ambitious ; and that an exact Inquiſition might be made into 


my whole Life, from which, and from which only, if I am ſo innocent 
as I pretend to be, I might reaſonably promiſe to myſelf ſuch a full Vin- 
dication, as might amply repair me in Point of Integrity and Honour, not 
only to the Shame of my Enemies, but to my full Reparation for the 
Damages I have ſuſtained, if I could prove ſuch a groſs Combination and 
Conſpiracy againſt me as I have ſeemed to accuſe them of: And therefore 
it concerns me very much to make ſuch a Defence for myſelf in a clear 
Relation of all the Motives and Circumſtances which prevailed with me 
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tures and Advice to that Purpoſe, and ſo publickly declared that I would 
rather undergo all the Danger and Ruin which might attend my being 
brought to a Trial, than to contribute to my own Infamy by endeavour- 
ing to decline the Trial: And I hope that when I have made a faithful 
Narration of all thoſe Reaſons and Motives which obliged, and evert for- 
ced me to do what I did, I ſhall be thought by all diſpaſſionate Men not 
only not to have deſerted and betrayed my own Innocence, but to have 
complied with that Obligation and Duty which I have always paid to his 
Majeſty, and to his Service; and againſt which I hope, and am moſt con- 
fident, that God Almighty will always preſerve me from committing the 
leaſt Fault or Omiſſion. 

When his Majeſty was pleaſed firſt to ſend me an Intimation of his Pur- 
poſe to.take the Seal from me, which was by the Duke of York, he vouch- 
ſafed to uſe all the gracious Expreſſions that can be imagined; the great 
Satisfaction and Benefit he had received by my Service, the Aſſurance he 
had of my Fidelity, and that he was confident nothing could be objected 
againſt me, which I would not be well able to anſwer ; but that the Par- 
liament had contracted ſo great a Prejudice againſt me, that if they had 
ſat but one Day longer before their laſt Adjournment, they would have ac- 
cuſed me of High-Treaſon, and that he was moſt aſſured that they con- 
tinued in that Reſolution, and would execute it the firſt Day of their next 
Meeting; that I well knew the Condition of his Affairs, and how much 
he depended upon the Houſe of Commons for a Supply of Money, with- 
out which he ſhould not be able to ſupport his Government : His Advice 
therefore was, that I ſhould deliver up the Seal to him out of my own 
Choice, by which he ſhould be able to protect me from further Ind onve- 
nience; and it would be ſo grateful to the Parliament, that he ſhould, in 
Conſideration thereof, receive all that he could defire from them. It will 
eaſily be believed that I was enough ſurpriſed with this Meſſage, it being 
at a Time when my Mind was broken with the Loſs of my Wife; for 
which his Majeſty had vouchſafed in his Royal Perſon to condole with 
me very few Days before, and when my Condition in all Reſpects was in 
no Degree pleaſant to me: I deſired the Duke that he would procure an 
Audience for me with his Majeſty ; which his Royal Highneſs had not 
the leaſt Doubt of obtaining, and made as little Doubt but that his Ma- 
jeſty, in reſpect of my Lameneſs and Indiſpoſition, would be graciouſly 
pleaſed to come to my Houle ; which his Majeſty the next day promiſed 
to do; but upon Conference with others, after wards changed that his 
gracious Purpoſe, and appointed me to attend him in a Morning in my 
own Chamber at Whitehall, which, being a Ground Room, would not 
put me to the Trouble of going up Stairs; and thither his Majeſty did 
vouchſafe to come to me, there being Nobody then preſent but his Ma- 
jeſty and the Duke. The King received me very graciouſly, with all thoſe 
Expreſſions which he had uſed to the Duke; and when I aſked him 
whether he had taken any Offence at my Carriage, and whether 1 had 
miſbehaved myſelf in his Service? He ſaid, No, but the contrary, that 
I had ſerved him very well, and that he believed no Prince had a better 
Servant; and that the Reſolution he had now taken was for my Good and 
Preſervation; and ſo enlarged himſelf upon the Reſolution the Houſe of 
Commons had taken to accuſe me of High-Treaſon, and the Prejudice 
they had againſt me, I told him, that he might poſlibly be deceived in 
that Information; and that if he examined it better, he would find that I 
was not a Man fo univerſally odious to any Perſons of Power and Intereſt 
to ſerve him; at leaſt, that my Lord Arlingtin and Sir William Coventry, 
who were my known Enemies, would not be found to be more popular than 
myſelf; that the Manifeſtation of his Diſpleaſure in this Manner would 


be ſo far from preſerving me, that it would infallibly expoſe me to the 


Malice of my Enemies, and was upon the Matter to call for Accuſa— 
tions againſt me to gratiſy his Majeſty; and I told him then, as I had 
done before, that Sir William Coventry had taken upon him, upon the Day 
of the laſt Prorogation, to offer ſome leading Men of the Houſe of Com- 
mons, that the Chancellor ſhould be ſacrificed to them, if that would 
content them, His Majeſty told me, That he knew much more of the 
Combination that was againſt me than I did; and that he was molt aſ- 
ſured, that if I were not removed before the Parliament met, it would not 
be in his Power to preſeve me; but if I voluntarily gave up the Place, 
and withdrew into the Country, he would undertake q ſhould not receive 
the leaſt further Trouble. I told him, the Seal was in his own Diſpoſal, 
he might take it when he pleaſed; but that I would not bring the Re- 
proach upon myſelf, by voluntarily giving it up, that I deſerted his Ser- 
vice at a Time when ſome Men would believe that I might be of ſome 
Uſe to him. His Majeſty ſeemed to be reſolved upon the Matter, but 
diſmiſled me with many gracious Expreſſions of his good Opinion ; 


which he continued long after to do to thoſe Perions, who of theinſelves 


taking Notice of this Diſcourſe in the Court, prefumed to ſpeak to his 
Majeſty, and to diſſuade him from proceeding in that Manner towards 
me; as the Archbiſhop of Canterbury, the Lord General, the Earl of 
Bridgwater, and others; to all whom his Majeſty mentioned me as a Per- 
ſon of whole Affection and Integrity to his Service he had an unqueſtion- 
able Aſſurance: And I do in Truth believe, that his Majeſty at that 
Time had been perſuaded to believe that my Removal was neceſſary ſor 
his Service, and had in himſelf no Diſpleaſure towards me, in order to 
any further Proſecution, 

As ſoon as the Seal was taken from me, and delivered to the King, I 
heard that Mr. May had kiſſed the King's Hand, and told him he Was 
then King of England, and never before; and then every Day my Ene— 
mies declared their Animoſities againſt me; and Sir //illiam Coventry 
declared publickly in all Places, that he had adviſed the King to remove 
me, as a Thing upon which his Welfare depended: My Lord Ariing- 
ton had perſuaded the Duke of Buckingham, that I had been the ſole Per- 
ſon who had contrived the Proſecution that had been lately againſt him; 
whereas, in Truth, I had never heard any thing of it till the King told it 
me, and the Lord Arlingtan brought me the | en Eph which had 

been 
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been taken, and aſſured me there would be much more ptov ed againſt him; 


upon which I gave ſuch Advice as my Duty obliged me to de: but ſo far 


was I from Malice towards the Duke, that I did him all the Offices: 1 


could with the King, and contributed at leaſt as much as any Man, as 
' ſoon as I found by the Lord Arlington that ſome of the Witneſſes were 
dead, and that the Proofs would not, make all that good which he had 
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have of it; and Mr. Stymeur had the Confidence to tell a Noble Lord of 
the, Houſe. who had vigorouſly oppoſed my Commitment, that if the 
Houſe of Peers did not compiy with the Houſe of Commons, the People 


would not only pull down my Houſe, but the Houſes of all thoſe Lords 


who adhered to me. I told the Biſhop; I was very innocent in alt T hinss 
laid to my Charge, and therefore | was not to be terrified by any Threats . 


pretended ; but the Duke of Buckingham was informed that I was the only | however; if it were thought fit for his Majeſty's Service that I abſenteg 
| Cauſe of his Suffering, and thereupon inveighed againſt me with his ufuat | myſelf; I would; without any Confiderationg how far I might ſuffer 8 
Bitterneſs. 9 " I | Point of Reputation, ſubmit to his Majeſty's Direction; only I deſired 
As ſoon as the Parliament came together, it quick) appeared tliat ny that I might have ſuch a Paſs as might ſecure me from being ſtopped, and 
Enemies had ſo far prevailed wh his Majeſty as. to declare bis own Diſ- | expoſed-as a Spectacle to the People, and as a Man running away from 
pleaſure againſt me, and againſt all thoſe who. appeared to have no il | Juſtice 5; which the Biſhop thought I might reaſonably require, and made 


Opinion of me; and then nothing was ſpoken ſo much of as the Reſolu- no Doubt of ſending it me accordingly : But the next Morning he told 


tion to take my Life; and the Lady Ca/tlemarn declared that the Duke of 
Buclin bam was to fit Lord High Steward of England upon my Trial, 


many Wagers being laid in the Court that I ſhould loſe my, Head; and 
Sir Thomas Oſborn, a Perſon of great Intimady with the Duke of Bucking- 
ham, had declared in the Country, before his coming up to the Parlia- 


ment, that if the Chancellor were not hanged, he would be hanged him- 


ſelf. All which unuſual Proceedings did not in the leaſt degree terrify 
me; only the Manifeſtation of the King's ſo great Diſplcaſure againſt me 
(for what Cauſe God of Heaven knows, I cannot to this Day imagine) 
did afflict me as it ought to do: Upon which I writ to the King, beſeech- 
ing him not to give Far to the Reports raiſed by my Enemies; but to let 
me know in what I had offended him, and to beſeech him to be ſatisficd 


with the "oh Jury and Damage I had already received, 


the Biſhop of Mine efter, that if the King ſhould grant ſuch a Paſs, it 


might give great Ofrence to the Parliament, which Hazard his Majeſty 
would not rung but renewed all the Aſſurances he had before given for 
the Security of my Paſſage: And I as poſitively refuſed to accept thereof: 
and ſo continued in my Houſe, and ſpoke every Day publickly with many 
Perſons a full Week after the Time that the Biſhop had been with me 
notwithſtanding. the daily Advice and Importunity I received from my 
Friends and neareſt Relations to withdraw. f 
It pleafed God that the Duke of York had been for ſome Weeks ſick of 
the Small-Pox, fo that Nobody had ſpoken with him of any Buſineſs for 
the Space of near a Month; but the Malignity of the Diſeaſe being ſpent 
his Majeſty himſelf had, upon the laſt Friday in November, viſiced his 


Royal Highneſs; and ſaying little more then, than in congratulating his 


© what he would then ſay : This being done, upon Aſſurance of Life, he 


This ſhould be read aſter 37:ccl's Trial, Vol. II. Pag. 636. 
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From the Beginning of the Proſecution in Parliament againſt me, ſome | Recovery, and expreſſing his own great Joy in it, he came again to him f 
Perſons who wiſhed me very well, and were well informed of the ſevere | the next Morning early, and had ſome private Conference with him. 
Intentions againſt me, earneſtly advifed me to withdraw myſelf, and | And the King no ſooner departed from him, but the Duke bid his Wife < 
thereby to provide for my Security ; which I utterly refuſed to do. And | ſend preſently to me, and conjure me preſently to be gone; that ſhe ſhould 
it is well known, that the Day when the Houſe of Commons ſent up their | let me know that it was abſolutely neceſſary for the King's Service; and ' 
General Impeachment of High-'T reaſon againit me, A 4 . 1 I might be _—_ confident and ſecure, that I ſhould meet with no . 
ready, and waited three or four Hours to carry me to the Houſe, I expect- bſtruction in the Way, nor undergo the leaſt Damage in my Hono 1 
ing 4, be ſent for till the Riſing of the Houte, When the Debate grew | or Fortune by being gone. And upon this Kuthority and Sn | 
ſo hot in the Houſe of Peers, and that after many Expoſtulations from the | did the ſame Night, on Saturday the laſt of November, one thouſand fix , 
Houſe of Commons, the Houſe of Lords till refuled to commit me to | hundred fixty and ſeven, leave my own Houſe, and went by Coach to f 
Priſon, I received new Importunities from my Friends to make my Ef- Erif, where I embarked ; and it-pleaſed God, after four Days ſtruggling ˖ 
cape; and they were perſuaded by ſome who had had the greateſt Hand | with ill Wind and Weather, I arrived at Calais the i edneſday following. And k 
in contriving m Ruin, to belicve that it would be grateful to the King, | I did no more-in this Adventure, whatever Prejudice I have undergone by a 
000 OE ITS Ne O98 En [nos Renter Conc, wean Lin et, Wh 7 

nd wnen nothing ot this cou , 6 s Pleafure, and whenever he | 

who had not carried himſe!f ſo well towards me as fome Men thought I | thinks his Service may be advanced by it. And if any Man ſhall yet I 
had deſerved from him) firſt ſent to the Biſhop of Mincbeſter, to perſuade think, notwithſtanding all that I have ſaid, that I 4 — not to Lim 1 
him to get me out of the Kingdom; and confeſſed to him, that it was the | withdrawn myſelf, but to have remained there in Priſon, or any other tl 
King's Deſire, though he would not own it to any body mY : and then VO they er 18 put me in, until 1 had been fully cleared upon m 
_ » me 1 wes the _ AMOS ” 1 Say re meer CO, ou ; 4 _ Wa ene eee Pn ene of me, as to 
is Salvation (which was his own Expreſſion), tha ould neither be in ad great Difficulties to contend with, and will lament, on m 
ſtopped in my Paſlage, nor ſuffer in the leaſt Degree in my Honour or my | Behalf, that I am forced to undergo ſo hard a Fate, after the Age of 8 
Fortune by my Abſence; which he ſaid I could not believe he would un- Threeſcore Years, whereof Thirty have been ſpent in the Service of the ws 
dertake without very good Authority: and thereupon enlarged upon the | Crown; and — the Proſperity whereof, and the Happineſs of his Ma- wh 
Calamities the Kingdom mutt ſuffer by this Difference between the two | jeſty's Royal Perſon, my daily Prayers ſhall be poured out, in what Con- D 
Houſes, of which I ſhould be looked upon to be the ſole Cauſe, and | dition ſoever I am in, and in what Corner of the World ſoever I ſhall be 0 
therefore had Reaſon to apprehend what Senſe the People were like to confined or condemned to. ee 
| 40 
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The Proceedings before the Lords of the Articles, &c. againſt Caries MarTLanD, of Halton, Treaſurer | © 
. F 2 2 ; 6 p - cc 
Depute, for Perjury, in having given à falſe Teſtimony, at the Trial of James Mitchel “. 8 
k : cc 
| PARLIAMENT being ſummoned and holden at Edinburgh the The Letters whick the Petition refers to, and upon which the whole ” 
28th Day of 7), 1681, by his 3 Highneſs, = King's High- | Accufation is founded, are theſe two that follow, both ſent to my Lord 10 
Commiſſioner, on the — Day of ———, William Noble, of of Kincardin. & 
Denotter, did deliver the following Petition, or Accuſation, into the . 
Hands of the Lord Regiſter, to be by his Lordſhip preſented to his Royal | H lyroed-bouſe, 10 Feb. 1674. 8 
Highneſs, and the Lords of the Articles. 6« THIS Afternoon yours came, which ſhould have come this Morn- T 
a . „ ing, ſo that the Poſt is now more regular. 1 
To his Royal Highneſs, his Majeſty's High-Commiſſioner, and the Right Ha- I read it all, and it is a full Account of all Paſſages : 1 hope hortly « 
nouralle the Lords of the Articles, * we may find Matters grow better, and indeed there is great Need of Ti 

It is humbly repreſented, of: 1 I ot preſent we pre 9 1 a e aft, in the Morn- « | 

t is humbly repreſented, | | ing, Information was given, at one Mr. James 717.tchel, who was "Y 

HAT, Whereas the deceaſed Mr. Fame: Mitchel being. convened | ** alledged to have ſhot at the Archbiſhop of St. A:drews, was diſcovered A 
& before the Juſtices, for attempting to aſſaſſinate the late Archbiſhop BE _— and Sir William Sh Ip, and being ſeen to come down Sir P | 
of St. Andrews, and his Confeſſion before the Duke of Lauderdale, his | © William's own Cloſe, by Sir Hilllam, and two of his Brother's Foot- « . 
Majeſty's Commiſſioner for the Time, and the Lords of the Privy-Coun- men, he called to M tchel, and carried him back to his Houſe (the c 
cil, being adduced in modum Praobationis, againſt him, the ſaid Mr. James ID Signet-Office). He had a long Iron Piitol, and a ſhort Sword about 6 | 

roponed this Defence, that his Confeſſion was emitted upon Promiſe N _ in — 3 8 and though he was ſo armed, yet he « , 
and Aſſurance of Life made to him; for proving whereof, he did adduce | ** did not reſiſt, though none came up to him, but Sir J/lliam alone, TY: 
Charles Maitland, Lord T heſaurer-Depute, as a Witneſs, who deponed ne-. till he came up his Stair, Being aſked his Name, he denied it, and T9 

rative, notwithſtanding that by Letters under his Hand, directed to the « yaried in ſeveral others of his Antwers ; and by Warrant of the Chan- 10 ( 
late Earl of Kincardin, he expreſsly writes, That he ſaid Mr. James had 4 cs 12 e Nr _ ee Day he was examined by 6 
confeſſed upon Aſſurance made to him of his Life. And that he now thought that rder ot Council, by the Chancellor, egiſter. Advocate, and me: The 4 1 

; . f h 5 8 eri : 4 11 had ordered harge 1 his 2 1 - c 
c TE NE a 
ay rived; a Warrant may de granted ncninſ WM 8 80 demnity, and ſo let him {cc his Condition, to be led to Execution: & , 
for Exhibition of the ſame, and that the Lord Theſaurer-Depute may be | ** This was done very ſoon, and againſt his next Examination he con- « «| 
declared infamous, and ſuffer the other Pains appointed by Law in ſuch | ** feſſed his being with the Rebels, but denied this Aſſaſſination of the «7 
Cales. „ Archbiſhop, yet acknowledged his being in Town at that Time, and ” 

Sic Subſcribitur, that the Piſtol he was taken with he had bought at that Time; ſo it P 4 
«6 "24 : 
x was moved by one, That the Chancellor might take him apart, to ſee v 
. NoBLE. 
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: « fell upon. his Knees, and confeſſed it was he that ſhot the Biſhop of 
lot « Grüne, and which he aimed at the Archbiſbop; and here is his Con- 

the « feffion,. the Double of it ſigned by him, the Chancellor, and us. 

ol « His Puniſhment, . it is thought, will be the Loſs of his Right Hand, 

* « and condemned to perpetual Impriſonment in the Baſs. I think I 

15 « told you before, that his Grace had retrenched his Allowance to ten 

3 « Pounds Sterling a E ſince the 20th ; though his Charge be little 

ited « retrenched, for his Table holds yet 24 Perſons, I hope, when Matters 

7 « afe over, you will give us ſome Account of his Majeſty's Pleaſure 

Ke ts about the e Affairs, wherewith ye know their Friends have been 

yn « ſufficiently reproached, without any Shadow of Reaſon. And fo, my 

"om ee Good Lord, Adieu. | | 

43 FR | : Hobrood- Houſe, 12 Feb. 1674. 
old 4 THIS Day, Mr. Mitchel, who aſſaſſinated the Archbiſhop of St. 

2 « 1 Andrews, was again examined in Face of the Council, and ſaid 

Fa « nothing but what he ſaid to us of the Committee; He is remitted to 

fo, « the Juſtice Court, to receive his Indictments, and Sentence, to have 


of: « his Right Hand cut off at the Croſs of Edinburgh, and the Forfeiture of 
g « his whole Goods and Poſterity. This laſt Part is not to be put in Exe- 


| « cution till his Majeſty be acquainted, | becauſe Aſſurance of his Life 
* « was given him upon his Confeſſion. The cutting off his Hand is to 
/ « be executed by the Hand of the Hangman,” 5 
of The Depoſition which is pretended to be contradictory to what is de- 
for jivered here in theſe two Letters, from whence Perjury is inferred, is in 
ent, WW Vol. II. Page 634. N 
This Petition being read, the Lord Treaſurer Depute deſired that he 
"oy might have it delivered to him in common Form, and might have Li- 
_ berty to put in his Anſwer to it; and became further an humble and 
wy earneſt Suitor to their Lordſhips, that he might be put to a ſpeedy 
0 Trial, whereby he might make his Innocence appear to the Parlia- 
fs q ment, and the whole World, which his Royal Highneſs, and the Lords 
C7 of the Articles, were pleaſed to grant; not becauſe they found any thing 
0 in the Accuſation relevant againſt him, but that they might gratify 
d his Lordſhip's earneſt Deſire, of being put upon his Trial, Afterwards, 
If Ililliam Noble was called in, who owned his Accuſatibn, and did again 
, ny ſign it in Preſence of his Royal Highneſs, and Lords of the Articles; and 
1; by being aſked by the Preſident of Parliament, the Marquis of Atholl, if he 
KT knew the Lord Treaſurer-Depute, or was acquainted with him? He 
Ty anſwered, No: Being then interrogated how he came to accuſe his Lord- 
folk ſhip upon the Head of Perjury ? Or whether it did fall within his proper 
7 0 Knowledge? Or whether he did ever ſee the Lord Treaſurer Depute's 
Letters, or Depoſition ? He replied, No; but that he was ſo informed, 
. and that he was induced to do it as a Member of Parliament: And being 
he ther eupon aſked, Who he received his Information from? He refuſed to 
pon make any Reply to that Queſtion, 
7 Preſently after this, the Lord Z7alton put in his Anſwer to the Infor- 
3 mation exhibited againſt him, which is as followeth; _ 
x & HEREAS it is repreſented, 'That Mr. James Mitchel, in his 
Ma- 10 Trial, having alledged that his Confeſſion was emitted upon 
8. « Aſſurance of Life, and having adduced the "I reafurer-Depute as a 


1 be « Witneſs in his Exculpation for proving the ſame, he deponed Ne- 
« ative, notwithſtanding, by a Letter under his Hand to the Earl of 
« Kincardin, he aflerts, that he had confeſſed upon Aſſurance of Life; 
« which he offers to prove by the Miffive Letter now produced, and 
M ce therefore concludes, that the Treaſurer-Depute is guilty of Perjury, 
« and ought to be declared infamous, and ſubjected to other legal Penal- 

& ties thereanent, 
It's anſwered, that this Accuſation is neither relevant nor proven, 
« for as to the Relevancy, Perjury being a high Crime, is not to be pre- 
« ſumed againſt any Man, much leſs a Perſon of fo high Quality and 
rer « Office, except the Deeds inferring the Perjury were of Knowledge, 
| and directly contradictory ; and to infer Perjury mult not only be De- 
« poſition, contradicting another Depoſition which is upon the Matter 
« falſe, becauſe a Man may depone an Error, Jena fide, through Forget- 
« fulneſs; but Perjury muſt be a falle Depoſition againſt one's Know- 
« ledge; and ſo he muſt be Screns & welens. So that two Oaths, after the 
hole Interval of four Years (which is the Diſtance between the Letter and 
Lord © Depoſition), ſuppoſe they had contradicted, yet, in Charity, a Perſon 
aof entire Fame might be excuſed from Perjury ; but where the Con- 
tradition is only alledged, betwixt a tranſient Miffive Letter of News, 


35 and an Oath emitted four Years after the Date of the Letter, no ra- 
ee” tional Man can think, that albeit theſe did contradict, it could infer 
« Perjury, but only an Error or Miſtake in the Miſſive Letter, and the 
aitly « writing of a Mifhve upon Miſtake or Deſign, though it were produced 
d of © to a Party, when he is called to depone; if he were convinced that he 
lorn- had been miſtaken in his Miſſive, he behoved to depone according to 
Wes his Knowledge, and the Truth, though that contradicted his Letter, 
vered © which can never infer the leaſt Inſinuation of Perjury, ſuppoſe the 
nor « Letter had been obligatory and ſerious ; whereas this Lettcr was only 
Do an overly indigeſted Account of News, and unſubſcribed, 
(the & 2. As the Accuſation is no ways relevant, fo it is not at all proven; 
bout e becauſe both the Letter and the Oath are conſiſtent, in ſo far as 
et he * Mitchet being examined before a Committee of the Council, in the 


lone, „Treaſury-Chamber, he did deny the Attempt of aſſaſſinating the Pri- 
and © mate; but thereafter, the Chancellor having retired with him to the 


N D I X. (3787 
5 ther he heard Aſſurance given him, ſuppoſe he had all the Grounas of 
«© Credibility, yet he could not depone that he heard Aſſurance given, 
% except he had been Ear-Witneſs to the Promiſe; and by this Letter 
that appears impoſhble; for it bears, That it was moved, that the Chan- 
* cellor and Mitchel ſhould retire, and this being done, upon Aſſurance 
© he confeſs'd; ſo that the Aſſurance related in the Letter, was not 
„ given in the Committee, or where the 'Treaſurer-Depute was preſent, 
© but where the Chancellor had retired with Mitebel in the Council- 
% Chamber: And the Treaſurer-Depute is fo cautious in his Depoſition, 
© that he reſtricts it to two preciſe Times, vis. When Mitchel confeſs'd 
«© in the Committee, and when he renew'd his Confeſſion before the 
“Council; and he depones, That being preſent at theſe two Times, he 
© heard neither Aſſurance aſk'd nor offer'd ; fo that albeit, at apy other 
6 Time, Aſſurance had been given him, it doth not at all contradict the 
„ Oath: And it had been Perjury, if the 'T'reafurer-Depute had deponed 
„ Affirmative, though he had heard the general Surmiſe, or though this 
Letter, written upon the Faith of that Report or Rumour, had been in 
* his Hand. And in this Caſe, the "Treaſurer-Depute's Depoſition being 
* a concurring Teſtimony with ſeveral other Perſons of the greateſt 
% Eminency, Truſt, and Integrity, in this Kingdom, ſome whereof 
% deponed in relation to their proper Fact, and who were only pretended 
& to have given the Aſſurance, his Oath can never be ſuſpected, with- 
out the greateſt Reflection upon the conſiderableſt Part of the King's 
„ Principal Miniſters. 

From all which, it is evident that this Accuſation is a moſt unjuſt, 
© calumnious, and ſcandalous Libel, to which the Accuſer hath been 
e hounded out, tending to diminiſh the Confidences of the Lieges and 
© Subjects to his Majeſty's Officers of State, and thereby wounding his 

„ Majeſty's Authority, and weakening his Government by ſuch preſump- 
„ tuous Attempts againſt his Minitters: And it is humbly hoped and 
expected from his Royal Highneſs, and the Lords of the Articles, that 
„ ſince the Letter founded upon doth not, in the leaſt, inſtruct the irre- 
* levant and illegal Accuſation, which is only probabie by Writ, accord- 
ing to our Law; that therefore the Treaſurer-Depute may be vindi- 
e cated and afloilzied from {this falſe and infamous Libel ; and that the 
© Calumniator may be puniſh'd, by being declared infamous, and 
„ otherwiſe in his Perſon and Goods, according to the Demerit of his 
+ Crime, and to the Terror of others.“ | 


This Anſwer being given in by my Lord Halton, it was fo full and 
clear, that unleſs ſome other Trick were found out, the Lords of the 
Articles could not but immediately proceed to give their Judgment in 
favour of his Lordſhip; Mr. Noble, therefore, who had before reſtrain'd 
| his Proof of the Accufation to thoſe two Letters written to my Lord of 
Kincardin, and to which the Anſwer referr'd, that he might buoy up his 
ſinking Cauſe as long as he could, was pleaſed (by a ſecond Petition) to 
deſire that Witneſſes might be ſummon'd in, and the Regiſters of the 
Council and Juſtice Court produced to prove the Contents of his Accu- 
ſation; and the Treaſurer-Depute ſtill preffing -for a fair Trial, the Ar- 
ticles, before they would give Anſwer, allowed him to condeſcend upon 
all the Sederunts of Council, and all the Members of Council at that 
Time, when Mitchel was examin'd at feveral Diets, and craving further, 
ſeveral other Witneſſes to be examin'd, and the ſaid Regiſters to be pro- 
duced. This being again conſider'd by the Articles, the Treaſurer— 
Depute begg'd Leave to anſwer for himſelf, and for his Defence faid ; 

„ 1. That in Law, no Man's Letter can invalidate his Oath, even 
though it contradict his Oath, but that his Letters are conſiſtent with 
his Oath, being diverſly related, and to divers Times and Circumſtances, 

„ 2. That Noble's Accuſation having reſtricted the Manner of Proof 
% to Halton's Letters only, he could not now refile from that, without 
giving in a new formal Accuſation againſt him: And though the Senſe 
of his own Innocence had induced him to preſs a legal Trial, yet he 
* could not conſent to ſuffer his Accuſer to ſhift himſelf off, by propo- 
e ſing new and illegal Methods of Probation, to procure Delay. 

* 3. That the Crime of Perjury could not be inferr'd but by contra- 
& dictory Oaths, which could not be alledged againſt him in this Caſe. 

« 4, T hat the Crime of Perjury, by the Law of Scotland, was not pro- 
e bable, nor could be proven by Witnefles, but by Writ only, and that 
„ eſpecially by Oaths contradicting one another, | 

„ 5. That in this Caſe, his Oath did conclude that he did not hear 
&« Mitchel aſk Aſſurance of Life, or any Perſon give it him, and that 
e therefore no Witneſs could ſwear, that Halton heard the Aſſurance 
&« given to Michel, unleſs his Ears had been fix'd in that Witneſs's Brain, 
& which is impoſſible; and unleſs they ſwore ſo, it would not prove this, 
e or any Crime againſt him; and though it were poſſible to prove he heard 
« Aſſurance given, yet, after ſo long Time, he might have forgot, 

&« 6, The Treaſurer-Depute was a concurring Witneſs with the late 
« Chancellor, the late murthered Archbiſhop of St. Andrews, the Duke 
c of Lauderdale, and the Now Biſhop of Edinburgh ; and though Wit- 
“ nefles were allowable in this Caſe, as they were not, 77 they cannot 
e be led againſt theſe Perſons deponing with him in Mitchel's Trial, who 
&« are either dead or abſent: Beſides that, what they might be preſumed 
©« to ſwear, be what it will, would rather rake into the Graves and Aſhes 
ce of thoſe noble Perſons, now dead, than militate any thing againſt the 
& Treaſurer-Depute. 

&« 7, As to any Regiſter craved to be produced, that can operate no- 
e thing, unleſs they contain Papers ſign'd by the Treafurer-Depute, and 
* muſt be Oaths contradictory, and which ought particularly to he con- 
& deſcended upon, and are not ſo much as alledged ; and if they were, 
«© Mr. Noble may get Extracts, as other Subjects do. But however, he ſub- 
« mitted himſelf to his Royal Highneſs, and their Lordſhips Determina- 


& tion.” 


Upon this his Royal Highneſs, and the Lords of the Articles, having 
fully conſider'd the Accuſation, and the Letter, upon which it is found- 
ed, and alſo the Lord Treaſurer-Depute's Anſwers, and his Depoſition, 


han- © Council-Chamber, after a little Time, they did return, and Mitchel 
d by « did confeſs the Attempt before the Committee, and ſome Days aſter, 
The © reiterated that Confeſſion before the Council; and it was generally 
Re- © reported, and until the Chancellor deponed the contrary, it was uni- 
In- rerſally believed, that the Chancellor had given him Aſſurance of Life 
ion: * privately: But it neither is probable that Aſſurance was promiſed by 
C07” * the Committee or Council, nor did Mr. James Mitchel aftert it in his 

the “ Trial, and therefore the univerſal Report, that Aſſurance was given 
and * privately, was a ſufficient Foundation for the Treaſurer-Depute's 
ſo it Letter; but when he came to be examined in the Exculpation, whe- 
e or. VIII. 

3 


fell 


concurring with the Depoſitions of the Lord Chancellor, Archbiſhop 
LII | 
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of St. Andrewt, and Duke of Laaderdale; His Royal Highneſs was plea | 
ing's „ loc 


ed to ſay in the Articles, that he did not fee how he, being the 
Commiſſioner, could give Way to any ſuch Accuſation againſt one of his 
Majeſty's Servants 284 Officers of State, or that any ſuch Matter ſhould 
come to 4 Trial, unleſs it had been the Treaſurer-Depute's own earneſt 


Matter, it was fit for them to conſider what was to be done, Whereup- 


on, the Lords of the Articles declared their Senſe of the Treaſurer-De- | 


pre Innocence in this Crime of which he was accuſed ; and they did 
umbly offer to his Royal Highneſs, that he would be pleaſed to tranſmit 
the whole Affair to his Majeſty, and ſubmit the ſame to his Royal Con- 
ſideration ; to the End his Majeſty might declare his Royal Pleaſure, both 


for the Treaſurer-Depute's Vindication, and puniſhing the Accuſer ac- 


cording to the Pains uſually by Law inflicted in ſuch Caſes. 
What follows is the Copy of Mitehel's two Confeſſions. 


Edinburgh, 10 Feb. 1674. 


In the Preſence of the Lord Chancellor, the Lords Regiſter, Advocate, 


| and Treaſurer-Depute. 


57 James Mitchel being call'd before the Committee, and txamin'd as to 
| his Acceſſion to the Rebellion in the Year 1666, acknowledges he was in 


that Rebellion, and join'd with them at the Burgh of Air, and flay'd with them 


until the Night before Pentland, at which Time, at the Deſire of Captain 


Arnot, he came into Edinburgh, to ſpeak with one Mr. James Sterline, and 
Mr. Robert Ferguſon, and the Laird of Penzerie, who were then in Edin- | 


burgh, anent an wan N to be given in to the Council, in Behalf of thoſe in 
the Rebellion, declares he was in Edinburgh, and /tay'd in the Houſe of Grifſel 
Whytford, in the Cannon-Gate, before he went out; and having Notice 
from Col. James Wallace, Capt. Arnot, John Lindſay, and one William 


Defire : And that now their Lordſhips having feet and conſidered rhe whole | 


A 


: 


| JN Preſence of the-Lord Chancellor, Lords Regiſter, Advocate, Tad BG. 
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7 from whom he brought a Horſe, went out-of Edinburgh, about Right 
at Night, and 1mmediately rode towards Air, and join'd with theſe that 
were there in the Rebellion.” "Declares, that it was in the ouſe of ont Widny 
Robiſon in Currie's Cloſe, chat he ſpoke with Penzerie. | 
9 r vx Tx 


+, Edinburgh, 1e Feb, 167% 
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ſurer- Depute, Mr. James Mitchel, Pr iſoner, being call'd, did freely confe 
he was the Perſon who ſbot the Piſtol at the Archbiſhop of St. Andrews, when 1 
Biſbop of Orkney was hurt thereby, in the Year 1668. And depones upon 
Oath, That no living Creature did perſwade him to it, or was upen the Know- 


ledge of it. | I + Vs 7 
Sic Subſcribitur, Rother, 
James Mitchel. A. Primroſe. ' 
| | 05. Niſbet. © 
Ch, Maitland. 


d 


It is certain, that Mr. N:ble had, by the Advice of his own Friends, 
without the Knowledge of my Lord Halten, ſubſcribed a Paper, wherein he 
renounced and retracted his Accuſation, and that he had ſhewn the ſame 
to Jobn Campbell, of Succach, Commiſſioner for Argyle - Shire, after it was 
ſubſcribed by him before Witneſſes. He, at firſt, was pleated to think fit 
to deny it, but being immediately confroated with the ſaid Mr. Campbell 
before the Articles, he then confeſſed he had ſhewn that Paper ſubſcribed 


* him to that Gentleman; by which a Man may eaſily conjecture at the 
ature of both his Accuſation and Accuſer. e 
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| N U M B 
An Account of the digging up of the Quarters 


. „„ 
of WILIIAMu STavLey, lately executed for Higb- 


Treaſon, for that his Relations abuſed the King's Mercy (a). 


ſon, at the King's-Bench Bar, on Thurſday the 21ſt Day of No- 
vember, 1678, received then his Sentence, to be drawn on a 
Sledge to the Place of Execution, there to be hang'd by the Neck, cut 
down alive, his Quarters to be ſever'd, and diſpoſed of as the King ſhould 
think fit, and his Bowels burnt; which Sentence, on Tueſday next fol- 
Jowing, was Wee of executed at the common Place of Execution, 

| rought back, and left at Newgate, in order to 
their being ſet up on the Gates of the City of London, and his Head on 
London-Bridge, as Traitors Quarters uſually, are. But the ſaid William 
Stayley having behaved himſelf 1 penitently, from the Time of his 
Conviction until the Time of his Execution, which was atteſted by the 
ſeveral Miniſters that viſited him during that Time: And the Relations 
of the ſaid William Stayley humbly petitioning his Moſt Sacred Majeſty, 
that he would be graciouſly pleaſed, that his Quarters might be de- 
livered back to them, to be privately buried, and not to be ſet up on the 
Gates of the City: Which his Moſt Sacred Majeſty, out of his Princely 
Clemency and Compaſſion, was pleaſed to grant, and ordered the Sheriff 
of the wy of Middleſex to deliver the Quarters to his Friends, by 


W HEREAS William Stayley, being found Guilty of High-Trea- | 


- 


them to be diſpoſed of as aforeſaid ; which were delivered accordingly. 


\ 


But fince that, (to the great Indignity and Affront of his Majeſty's 
Mercy and Favour) the F riends of the ſaid Stayley cauſed ſeveral Malls 
to be ſaid over his Quarters, and uſed other Ceremonies, according to the 
Manner of the Church of Rome, and appointed a Time for his Inter- 
ment, viz. Friday the 2gth of November, 1678, in the Evening, from 
his Father's Houſe in Covent-Garden, at which Time there was made a 
pompous and great Funeral, many People following the Corpſe to the 
Church of Saint Paul's, Covent-Garden, where he was buried ; which his 
Majeſty. hearing of was iuſtly diſpleaſed, and commanded the Coroner 
of the Liberty of Meſiminſter to take up the Body of the ſaid William 
Stayley, and delivered it to the Sheriff of the County of Middleſex, and 
that the ſaid Sheriff ſhould cauſe the Quarters to be ſet up on the Gates of 
the City of London, and his Head on London-Bridge. The Coroner, ac- 
cording to his Majeſty's Command, did immediately go to the Church- 
wardens of Saint Paut's, Covent-Garden, and cauſed the Body of the ſaid 
William Stayley to be taken up, and the Coffin to be broken open, to ſee 
that he had the __ Body, which when he had done, he cauſed the Body 
to be carried to Newgate, and there delivered it to the Sheriff of Middle- 


ſex, to be diſpoſed of as aforeſaid. 
William Scroggs. 


Imprimatur November 30, 1678. 
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Mr. IXELAND and Mr. Groves were carried on the 24t5 f 


anuary, 1678-9, 70 Tyburn, where 


Mr. IRELAND made this following Speech (C). 


ore conceive we are obliged to ſpeak. 
Firſt then, Me do confeſs, that we pardon all and every one what- 
ever, that bave any Intereſt, Concern, or Hand in our Death. 

Secondly, Wie do publickly profeſs and acknowledge, that we are here obliged, if 
we were guilty ourſelves of any Treaſon, to declare it; and that, if we knew 
any Perſon faulty therein, (although he were our Father) we would detect 
and diſcover him; and os for ourſelves, we would beg a Thouſand and a 
Thouſand Pardons, bath of God and Man : But ſeeing we cannot be believed, 
we muſt beg Leave to commit ourſelves to the Mercy of Almighty God, and 
hope to find Pardon of bim through Chriſi. i 

As for my own Part, having been twenty Years in the Lau- Countries, and 
then coming over in June was Twelvemonth, I bad return'd. again, had 
not I been binder d by a Fit of Sickneſs. On the third of Auguſt laſt I 
took a Journey into Staffordſhire, and did not come back to Town before the 


WW are come hither, as on the laſt Theatre of the World, and de there- 


fourteenth of September, as many can witneſs ; for a Hundred and more 


2:0 me in Staffordſhirc ; therefore, how I ſhould in this Time be acting here 

Treaſonable Stratagems, I do not well know or under/tand. | 
Here Mr. Sheriff advertiſed the Priſoner, he would do well to make 

better Uſe of his Time, than to ſpend it in ſuch-like Expreſſions, for no 


Rody would believe him; not that they thought much of their Time, 


| 


for they would ſtay ; but ſuch kind of Words did arraiga the Proceedings | 
of the Court, by which they were tried. | 


{a) To be read after his Trial, in Vol. II. Pag. 656. 


World. 


Wherefore Mr. Ireland concluded, and ſaid; I do here beg of God Al- 
mighty to ſhower down a Thouſand and a Thouſand Bleſſings upon his Ma- 
Je/iy, on her Sacred Majeſty, on the Duke of York, and all th: Royal Family, 
and nlſo on the wile Kingdom. As for thoſe Catholicks that' are here, we 
defire their Prayers for a happy Paſſage into a better Worid, and that he would 
be merciful to all Chriſtian Souls. And be Aa all our Enemie:, we earneſtly de- 
fire that God would pardon them again and again, for we pardon them heartily, 
Ls oy of cur Hearts; and ſo I beſeech all good People to pray for us 
and with us. | 


| Then Mr. Groves ſaid; 

Ne are innocent; we loſe our Lives wrongſuily ; we pray Ged to forgiut 
them that are the Cauſers of it. | 

Pickering was reprieved 'till the Ninth of May, 1679, at which Time 
he was alſo executed. Arriving at the Place of Execution, he appear'd to 
the Spectators (after a Manner very unuſual to Perſons in his Condition) 
with a Countenance not only calm, ſweet, and ſerene, but even chear- 
ful, ſmiling, and pleaſed ; folemnly proteſting upon his Salvation, He 
was innocent in Thought, Word, and Deed, of all that was laid to his 
Charge. Then heartily praying for his Accuſers and Enemies, he faid 
to the Hangman, Friend, do thy Office; and ſoon after, quietly left the 


{6} To be read after their Sentence, in Vol. II. Pag. 720. 
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Sir Edmundbury Godfrey, Kut. (a) 


1971s you fit the World ſhould have ſome Account of what was ſaid 
at the Execution of theſe Men, and how they came to ſay what 


did, l , 
1 Confeffion (as tis called) was a Denial of the Fact, which was 
nned and prepared in a very formal Manner, and taken out of the 
Pocket of Hill, who had neither Pen, Ink, nor Paper, all the while he 
was in Newgate ;z yet, after he was dead, Captain Richardſon, the Maſter 
of Newgate, ſaw the Executioner take it out of his Pocket; which is 
Verbatim, as follows, | | 


] NOW come to the fatal Place where I muſt end my Life, and I hope 
with that Courage that may become my Innocence: I muſt now appear 
before the Great Judge, who knows all Things, and judges rightly ; and 
] hope it will be happy for me, a Sinner, that ] am thus wrongfully put to 
Death, I call God, Angels, and Men, to witneſs, that I am wholly ig- 
norant of the Manner, Cauſe, or Time of the Death of Juſtice Godfrey ; 
altho', on that Account, by the Malice of wicked Men, brought to this 
ſhameful] Death, which, I hope, will give me a ſpeedy Paſſage to eter- 
nal Life; In this Hope I die chearfully becauſe of my Innocence, and the 
Benefit of the precious Wounds of my bleſſed Saviour, by whoſe Merits 
I hope for Salvation. I die a Roman Catbolict, deſiring all ſuch to pray 
for me: And I befeech God, in his Juſtice, to diſcover this horrid Mur- 
der, with the Contrivers thereof, that my Innocence may appear. And 
though from my Heart I forgive my Acculers, yet J cite all ſuch as have 
had a Hand in this bloody Contrivance, before the great Tribunal of 
God's Juſtice, to anſwer for the Wrong they have done the Innocent ; 
and particularly the Lord Chief-Juſtice, and the Brothers of Sir Edmund 
Godfrey, with Jury, Witneſſes, and all their Partakers, O Lord, bleſs 
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xv. 
of February, 1678-9), for the Murder of 


and preſerve his Majeſty, and be merciful to this poor Nation, and lay 
not innocent Blood to its Charge. So I bid you all Farewel in Jeſus 
Chriſt, into whoſe Hands I commend my Spirit. * os 

Then turning to ſome of the Officers, he ſaid ; There is a Report up 
and down, that I have confeſſed the Murder of Sir Edmundbury Godfrey to 
Dr. Lloyd; I do deny it. 


* 


An Account of (together with) the Wr iting itſelf, that was found in the Pocket of Lawrence Hill, at 
the Time be and Green were executed (Friday, the 21} 


This Paper was ſhewn to Hill's Wife; and ſhe being demanded whe- 


ther it was her Huſband's Hand-writing, affirmed it was not: And being 
further aſked, whether ſhe conveyed it to him, ſhe proteſted ſhe knew 
not how he came by it ; and declared that ſhe never ſaw it before. 


| Then Mr. Green ſaid; 


1 all your Prayers: And as for Sir Edmundbury Godfrey, I know 
A not whether he be dead or alive; for in my Days I never ſaw him with 
my Eyes, as I know of; and if falſe People will ſwear againſt. me, L 
cannot help it. I pray God to bleſs my King, and all good People, 


Then Captain Richardſon told him, he had a fair Trial, and wiſhed 
him not to reflect on others, but to prepare himſelf for Death : To which 
Mr. Green replied, I pray God Almighty to forgive them all : I never 
ſaw Sir Edmundbury Godfrey (to my Knowledge) in my Life,” 

Mr. Berry being a Prote/tant of the Church of England, was reprieved 
till the 28th of the Tame onth, in hopes he would make ſome Diſcove- 
ries ; Nevertheleſs, when he came to the Gallows, he abſolutely denied 
all Knowledge or Concurrence in the Fact for which he died; as will be 
ſeen by the ieee Account of his Behaviour. | 


NUMBER 


XVI. 


A Relation of Mr, Ferry's Behaviour and Diſcourſe, from Seven o'Clock in the Morning, till be was 


executed. Written ſo ſoon as I got Home (C). 


HEN I came to him in Newgate, I found him upon his Knees, 
at his Prayers, with Dr. Patrict's Deyotions in his Hands. He 
told me he was glad I was come, and deſired my Aſſiſtance in Prayer. After 


had for ſome while ag with him, which he did very fervently, I be- 


lieve, for almoſt all the Time he wept ; we then both roſe up together, 
and had ſome little Diſcourſe. I told him, that as the Law had con- 
demned him, ſo I could not but conclude him guilty 3 and therefore 
did aſſure him, that there was a ſtrict Tribunal after this Life, be- 
fore which we muſt all appear; and in particular for him, that there 
were but two or three Hours before he muſt ſuffer Death, and come 
to Judgment; and therefore I did defire him, that he would reveal 
to me what he knew of the Murder of Sir Edmund Godfrey, that God's 
Juſtice might be glorified in his Death; and that he would not go out of 
the World in his Sin, unrepented of; which it muſt be, if he did not ab- 
hor it, and confeſs it. He anſwered me, He knew not any Thing of the 
Fact for which he was condemned: This was ſpoke with ſome Aﬀeve- 
ration. I hearing him give this Anſwer, aſked him, what were the par- 
ticular Things that were witneſſed againſt him, for which he was con- 
demned? As I did conjeRure then, 1 thought he ſeemed to be unwilling 
to ſpeak of this Matter; nor did his Words ſeem to come freely from him: 
But he told me, that Mr. Prance (c) had accuſed him for aſſiſting in the 
carrying Sir Edmund Godjrey, after he was murdered, into a Room in So- 
9 ; He ſaid, He could not ſay he had never been in the Room 


fore, ſays Mr. Ordinary, come tell me what is truth. 


Mr. Prance ſpoke of, ſor he believed, one Time or other, that he had 
been in all the Rooms of the Houſe; but that, to the beſt of his Re- 
membrance, he had never carried, in all his Life, a Two- penny Weight 
into that Room; but did acknowledge God's Juſtice in his Death, for 
changing his Religion for Intereſt Sake, Hearing him thus poſitively 
to deny the Fact, conſidering Dr. Lloyd had been with him two or three 
Days eee; I did not further preſs him, becauſe I came to him only for to 
aſſiſt him in Prayer: And therefore, after this little Diſcourſe, we went 


George Wilſon. 


| 


to Prayers again, and before we had done, the Ordinary of Newgate came 


in, to whom I gave Place. 

He begun to tell Mr. Berry, that he had found him of a more ingenu- 
ous Temper than the reſt were; and wondered who had been tampering 
with him, to make him perſiſt in the Denial of the Murder, which if he 
would have confeſſed, there was ence Hopes of a Pardon ; but if he 
would at laſt confeſs it, he would endeavour what he could to have him 
ſaved: And told him alſo, that it was no Argument, that others had 
fooliſhly thrown away their Lives, that therefore he muſt do ſo too: there- 
Mr. Berry an- 
ſwered, Yiu have been before very preſſing upon me; J cannot tell what you 
mean (and ſhewed his Averſeneſs again to ſpeak of the Murder), / 
mean, ſays Mr. Ordinary, that thou would/t tell me what is Truth; and 
prithee come tell me what is Truth? Truth, lays Mr. Berry, is not to tell a 


De; not to ſpeak that a Man does not know ; aid this is Truth. Ill, ſays 


(a) To be read after their Sentence, Vol. II. p. 787. 


(5 From a MS. in the Library belongirg to the Church of St. Martin's in the Fie/ds. Read this, and the MS. Declaration of Hill, after their Trials, Vol. II. Pag. 787. 


(c) A ACCOUNT of the proceeding io Sentence againſt Miles Prance, for Wilful Perjury ; who was Sentenced in the Court of King's-Bench, Weſtminſter, 25 
by his own Coofeſfon, en the 15th of June, 1686, in wilfully forſwearing him/elf at the Trials of Robert Green, Lawrence Hill, and Henty Berry Cc. 
in relation io ite Murder of vir | 


a Convidtion, | 
mundbury Godtiey. 


M ILES PRANCE, a Silverſmith, having been, the laſt Eofler Term, arraigned upon an Information of Wilful Perjury, exhibited againſt him in the Court of Nin? s- 
Bench, for wilfully forſwearing himſelf againſt Robert Green, Laæorence Hill, and Henry Berry, &c. in relation to their murdering Sir Edmundbury Godfrey ; and for which, 


upon his Oath, Cc. they were executed for the ſaid Murder at Hurn; and he confeſhing himſelf Guilty of the Perjury 1 


cified in the ſame Information, was, on Tieſdas, 


the 15th of this Inſtant June, again brought to the Court of K- Hench, 


e 
to receive his Sentence. The Court having a whe conſidered the 


cinouineſs of the Ciime, and 


putting him in Mind of it, told him, It was well he was ſo ſenſible of his Citence, it being ſo great a one, as to extend to the taking away the Lives of innocent Perſons, 
which did aggravate it; though one that had before him been found Guilty of two notorious Perjurics in that Court, continued obſtinate to the laſt; and, for aught appears, 
has not hitherto ſhewn any Remorſe. Yet ſeeing he (meaning the Priſoner) was ſenſible of his Crime, and had confeiled it, the Court had confidered his Condition, and 
would have ſome Compaſſion on a true Penitent. The Sentence of the Court was, That he ſhould pay a Fine of One Hundred Pounds to the King: That he ſhould appcar 


* before each Court in Neiminſter-Hall, &c. with a Paper upon his Forehead, expreſſing his Crime: That on Monday next he ſhould ſtand at Weifminfter in the Pillory, be- 


te tween the Hours of Eleven and One, for the Space of an Hour; on Hedneſday the like, before the Exchange; and on the following Monday, at Charing-Cro/s ; And he was 


c likewiſe Sentenced to be Whipped from Nexwgate to Tyhurn ; and he to continue in Priſon till all was performed.“ 
Prance, upon the aforementioned Exhortation, declared, That his laſt Confeſſion was the Truth; and that he was very ſenſible of, and ſorry for what he had done; upon 


which the Court deſired God to continue bim 1o. 


The Sentence paſſed, the Keeper of the Gatehouſe was ordered to take back his Priſoner, which he accordingly did, conveying him to the Gatehouſe Priſon, where he now 


June 15, 1686), remains in Cuſtody. 
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(443): | | | 
Mr. Ordinary, come tell me what th:u knoweft of the Murder, and do not damn World without ſpeaking one Word of his ago N. of the Murder. 
thy/elf. Says Mr. Berry, But 7 a | have me, by your thus-prefſ-, | for he ſeemed to he, both before and after, when preſſed again to confeſs, 
ing of me; for I did not tou any Thing of it, for a Fortnight after it was to be averſe pil de was gs innocent as the Child that is new born. Pre. 
dine. Mr. Ordinary then told him, he would deceive himfelf.if he ſently the Sheriff Gopped him from ſaying any thing more, and told bim, 
en that any Abfolution, or any Indulgence, of either Prieſt or Pope, he was not to ſuffer him there to defame an h 
could ſaye. him, without true Repentance. He ſaid, he did not believe any had any other Thing to ſay, he might: He anſwered, He did not blame 
ſuch Thing. Mr. Ordinary perceiving that this Diſcourſe” did bur dif- either Judge or Jury (and had before at firſt prayed, as for the King and 
order him, and had put him out of that Compoſure and Calmneſs he was in | Queen and Church, ſo for the Magiſtrates, that God would protect them 
before, gave it over, and went to Prayers, till the Sheriff ſent to him, to in their , but for his Accuſers, He muſt ſay they had done him 
come away to Execution. When we were coming out of his Priſon- | Wrong, for he was not guilty of that for which he ſuffered ;; but be Prayed 
Chamber, Mr. Ordinary aſked him, if he ſhould go along with him to | God to forgive them, and that his Death might be the laſt innocent Blood 
his Execution: Mr. Berry begged heartily-that he would not, but defired | that might be ſhed in the Land; and prayed that bis might never cry fo 
me to go along with him: Mr. Ordinary ſaid, It was his Place, and he | Judgment. After which, Mr. Ordinary prayed for him, which was very 
would go. We both went, and got into the Cart to him, at the Place of | uneaſy to him, and he deſired him not to do it. Then he deſired me to 
Execution : When he had prayed by himſelf a good while, Mr. Ordinary. | pray for him; after which, I did not hear him ſay any thing, but left him 
deſired him to confeſs to the — 4 his Crime, which was ſeconded. by | praying: And when the Cart was drawing from en him, he lifted up 
others that ſtood by, ſaying, There was no Repentance without publick | his Hands towards Heaven, and ſaid, As r am innocent, ſo receive my Soul, 
Confeſſion. Mr. Berry being thus preſſed again, he declared (otherwiſe | O Lord Fefus ! | | 7. 
I believe he would not have ſaid any thing, but have gone out of the 1 0 
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15 VVV 
Mr. Sauuzl Arkixs his Account of his Examination before the Committee of Lords, appointed to exa- 
mine after the Murder of Sir EDMUNDURY Goperey (a). * 
NY VEMBER iſt, 6h, being Friday, in the Afternoon, about Five | Child. No, my Lord, I never ſaw him in my Life. A 
o' Clock, Mr. Smith, one of the King's Meſſengers, came to Mr. (Then Child was preſently carried out of the Room, and Capt. Atkins 
N at the Rheniſh Wine Houſe in //e/ftminfter, (in Company with | called for, whe came in at another Door of the Room, and after mutual 
Ar. Hanch, Chamber-keeper to Mr. Secretary Coventry) and ſent from Salutations "twixt us, the following Dueftions were aſked.) * 
nes to Derby Houſe, to ſpeak with me; who being then not in the | Ld. Shaftsbury. Pray, Capt. Charles Atkins, What did Mr. Samuel! A.- 
ay, Mr. Walband went over, ſuppoſing he might have done what Buſi- Lins tell you about Mr. Pepys and Sir Edmundbury 3 * 
neſs they came about; but he preſently returning, upon their telling him Charles Atkins. My Lord, he told me there was a ferevies *twixt his 
their Buſineſs was with me, I went over to them, and after I had ſata very {| Maſter and Sir Edmundbu Gedfrey, and I aſked him, If Sir Edmundbury 
little while, Mr. Smith told me, his Errand was to deſire me to go with Godfrey was a Parliament-Man, or no? He ſaid, No. 1 aſked him, Whe- 
him to Mr. Secretary Coventry, to which I aſſented moſt readily, and aſk- || ther the Difference was ee Occaſion of Mr. Pepys's being formerly ac- 
ing him, if he knew what the Occaſion of it was, he told me, No, and || cuſed for a Papiſt in the Houſe of Commons? And whether Sir Edmund- 
then pulled a Warrant out of his Pocket, for the apprehending me ; but |\ bury Godfrey might not be concerned in doing that? He anſwered, No; 
told me, he had Commands from Mr. Secretary, not to tell me of it, or || and that it was upon this Occaſion. | | 
put it in Execution, unleſs upon my Refuſal to go with him; to which I Samuel Atkins. My Lord, I gueſs not at what has led Capt. fins to 
anſwered, There ſhould be no Occaſion for the Warrant, being very free | ſay this; I afſure you, I never told him in my Life one Word of it, never 
to go with him ; which I thereupon prefently did, and coming to Mr. Secre- talked to him about the Plot, or mentioned Sir Edmundbury Godfey's 
tary's Office, I mer Mr. Thirn, and enquired of him, If he knew the Rea- Name to him (as I remember) on any Occaſion ; I am ſure I never made 
ſon of Mr. Secretary's Meſſage to me? He anſwered, That it was ground- | him a Subject for any Diſcourſe. - | 
ed from a Letter he had — received from a Committee of Lords ap- Ld. Shaftsbury, Did you not, Mr. Samuel Atkins, aſæ Capt. Athin;, 
pointed to examine after the Murder of Sir Edmundbury Godfrey, defiring | Whether this Child was a Man of Courage and Secrecy, and bid him ſend 
him to find out, and ſend to them one Samuel ftkins. After a little Stay Child to Derby Houſe, to enquire for your Maſter, but be ſure not to ak 
at Mr. Secretary's Office, he came in, and immediately gave Orders | for you ? 
for the preparing a Letter to the Committee, to accompany me thither, S. Atk. No, Sir, not in my Life, one Word like it. 
which was accordingly done, and I went under the Care of the afore- Capt. Atkins then anſwered me, You know, Mr. Atkins, this Diſcourſe 
ſaid Meſſenger, to the ſaid Committee, then fitting at the Jord Marquis | was between us in the Lords Room, at Derby Houſe, in the Window. 
of Hincbe/ter's Houſe, in Lincoln's-[nn-Fie/ds; when being come, and | Capt. Atkins, ſays I, God, your Conſcience, and I, know 'tis notori- 
the Letter. from Mr. Secretary ſent in to them, I was inſtantly called for | ouſly uncrue : Ihe laſt Time I ſaw you at Derby Houſe was, as I re- 
before them, who were the : | F member, on a Monday, Mr. Beverly (late Lieutenant of the Montague) be- 


Duke of Buckingham, Lord Halifax, Lord Ex, ing there preſent; which I well remember, becauſe we all three came out 
Lord Shaftsbury. Lord M. 7/inche/ter, Lord Biſhop of Lendon. of Derby Houſe . 5 about One o' Clock at Noon, and parted in King- 
And Sir Philip Howard, attending. Areet; I went to Dinner, and you two towards Whitehall ; Mr. Beverh, 
aa S . to whom I talked all the Way going, having invited me to dine the next 
And the following Queſtions were aſked of, and anſwered by, me. Day at his Houſe, being Tue/day, which 1 accordingly did. All that 
Ld. Shaftsbury. Pray, Mr. Samuel Atkins, do you know one Mr, or | pafled between us then (our Stay alone together, as [ believe Mr. Beverly 
Capt. Charles Atkins ?---Samuel Athins. Yes, my Lord. remembers, being not half a Quarter of an Hour), was, That coming all 
I. Shaftsb. How long have you known him? three out of the little Office together, into the Lords Room, you pulled 

S. Ati. About two or three Years, I think. | me to the Window next the Office Door in the ſaid Room, and aſked me 
Ld. Shaftsb. Are you related ? to lend you a Crown, to which I aſſented; and fo going down Stairs, I 
S. Att. No, my Lord, only for Name-ſake have called Couſins. ſtaid back, Mr. Peverly going down firit, and pulled you by the Coat, and 
I. SHaftsb. Do you know, or believe, he has any Reaſon to do you a | put the Crown into your Hand, to prevent Beveriy's obſerving. This 
Prejudice ? | paſſed the laſt Time I ſaw you; the Time before was about the Middle 
Ati. No, my Lord, I know of none, nor ever gave him Occaſion | of 44 80 a little before Bartholomew Fair, when you came to me in the 

to have any. Lords Room, with one Capt. Hur /? (your Familiar, but a Stranger to me, 


Ld. Shaftsb. Did you ever tell him, upon Diſcourſe about the Plot, | having never but once, that-I know of, ſeen him before), and told me, 
that there was no Kindneſs (or a Want of Friendſhip, I think 'twas) | there was a Friend of Capt. Hur/?'s (poſſibly you might name his Name, 
*twixt Mr. Pepys and Sir Edmundbury Godfrey ? and it might be Child, but I don't remember it) that wanted the Employ- 

S. Att. No, my Lord, 1 never mentioned Sir Edmundb:ry Godfrey's | ment of a Purſer in one of the King's Ships, and had applied himſelf to 
Name to him in my whole Life, upon any Occaſion that I remember; | Capt. Hur/t, to do him what Kindneſs he could, and offered him ten 
nor ever talked with him about the Plot. Guineas to be aſſiſtant to him. Now, ſays Capt. Atkins to me, Pray let's 

Ld. Efjex. Do you know one Child? bring the Man to you, and upon your promiſing to do him what Kindneſs 
S. Att. No, my Lord; I have heard of ſuch a Man's being concerned | you can, Capt. Hurſt and I ſhall have the ten Guineas, and you know 
in the Victualling of the Navy, but, to my Knowledge, never ſaw him. five Guineas, ſays he, will do very well for me, this Barthelameto Fair— 

Ld. Eſex. No, no, this is another ſort of a Man, and one whom you | Time. I then aſked you, What the Man was? Whether he had been at 
will be found to know very well. Sea? And whether he had good Certificates? You anſwered me, You could 


F. Att. My Lord, if upon ſeeing him! ſhall ſo, 1 ſhall not ſtick to | not tell, being a Stranger to you, but you would bring him to ſpeak' with 
me: I then bid you ſo to do; and told you, all I could, or had in my Poxer 


own it. | 
(Hereupon, Child was called for in, and appeared to be an erdinary Sort | to do for him, was to lay his Papers before the Secretary, who, if he ap- 
By of a Seafaring Man. j ; peared a good Man, would lay them, with others, before the King, when Oc- 
Ld. E/ex. Now, prays don't _ know this Man ? caſion offered: You replied then, That that was enough, and all you ex- 
S. Atk. No, Sir, I never ſaw him in my Life, to my Remembrance. pected. Aſter this, I called you (as I know you remember) to the other 
Ld. Eſex. No! What ſay you, Child, don't you know him? Side of the Room, from Capt. Hurft, and told you my Deſires were, you 


ta The Trial of Mr. Samuel Atkins, for the Murder of Sir Edmundbury Godfrey, is printed in the Second Volume of the State-Trials, p- 788. It diſcloſes a FaQ, which 


| tems to have been induſtriouſly concealed by the Court, at that Time, | and is not mentioned by any Hiſtorian that we know of : As every new Circumſtance muſt be agree- 
ade, duc tends to clear up that myſterious” Piece of Hiſtory, the Popiſh Plot, we hope we ſhall no amed for preſerving the following Account, which we have co- 
pied from the MSS. of Samuel! Pepys, Eſq. formerly Secretary to the 5 which are preſerved in Magdalen College, Cambridge; it giving a further Light into 

uncer 


CharaQer of one of the principal Witneſſes on that Occaſion ; and withal, ſhews the miſerable Condition even of innocent Perfons whoſe Misfortune it is to 
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Would not engage me in this Matter, t6 get the poor Man's Money, for 
that I would not do it for any Conſideration : You ſaid, indeed; you 3 d 
not, nor would have me do — Thing, ttill I had ſeen and dlſcourſed 

with the Man. You then call'd to Capt. Hurſt, and invited him and 


me to coe to Dinner on the Morrow, to your Lodging; to which 1 
agreed, and-aſk'd you where you lodg'd you ſaid, you had told me oft 
enough, but I had ne'er been ſo kind to come to ſee you, and then told 
me where it was, which I have now forgot, but think it was in or near 
Wild-fireet. After this Diſcourſe, you know, we parted, and you and 
Capt. Hurft left me at De by-Houſe, and expected me, I ſuppoſe, at Din- 
ner next Day; but I, indeed, deſirous to be quit of any Thing that ap- 
d ſo ill as the Buſineſs propoſed to me, came not to you, nor ever heard 
more of it from yourſelf, or Capt. Hurft ; nor ſaw you again, till the 
aforeſaid Twenty-firſt of October. This, Capt. Atkins, you know, is all 
true; I appeal to yourſelf if it be not. 
Ld. Shaftsh. Come, come, Mr. Atkins, you are a ſeeming hopeful 
ung Man, and, for aught I ſee, a very ingenious one: Capt. Atkins has 
ſworn this poſitively againſt you, tv whom he bears no Prejudice, or Ma- 


. 


lice, but has acknowledged ſeveral Obligations from you; and to tell you 


truly, I don't think he has Wit enough to invent ſuch a Lye; be ingenu- 
ous, prithee, with us, and confeſs what you ſaid. 

S. Alt. 1 aſſure your Lordſhip, upon my Faith, which I am ready to 
bind with my Oath, if you pleaſe, I ne'er ſaid one Word in all my Life 
like it. 

Ld. SH. Indeed, we believe Capt. Atkins to be a Man that has 
loved Wine and Women; and been a debauch'd Man; but whence 
"4 have us to think him to be a Raſcal ? 

S. Ait. Why, my Lord, | would offer this, and ſubmit to you to judge 
how far a Coward is to be reckon'd ſo. And hereupon, I related at large 
the ſurrendering of the King's Ship baſely to the Turks, and being now a Pri- 
foner. To which no Anſwer was given. | 

Ld. Shaftsb. Fea, Mr. Atkins, What Religion are you of ? 

S. Ati. A Proteſtant, Sir, and my whole Family ever ſo, 

Ld. Shaftsb. Did you ever receive the Sacrament, or take the Oaths ? 

S. Att. No, Sir; but was under an Intention to do it on Sunday next. 
L. Efer. "Tis indeed Time, 

1 _ bufts. Now, I am ſure you won't do it; you can't forgive Capt. 
thins 


S. Ait. Yes, my Lord, I aſſure you I can, and do; and to ſhew it to 
ous I alſa remit to him the Money he owes me, wo Fifty Shil- 
ings,) and am ready to receive the Sacrament with a clean Conſcience. I 
myſelf oblig'd by any Employ- 


confeſs I have not done it, as not ee . n 
s of my Age (Good Proteſtants) 


ment I had to do it, and many Thouſan 
will be found not to have done it. 
Ld. Shaftsh. How long have you lived with Mr. Pepys ? 
S. Atk, Four Years laſt Augu/t. 
Ld. Shaftsh. How old are you ? 
S. Ait. Twenty-one Years, the twenty-ninth of that Month, 
Ld. Shaftsh. Where did you live before you came to Mr. Pepys ? 
S. Att. I lived, Sir, formerly with Commiſſioner Middleton. 
Lord Shaftsb. Then I am ſure he was a Proteſtant But now you are 
brought into Buſineſs, and have Acceſs to St. emer - *tis to be fear'd 
ou may be otherwiſe, for we are apt to ſuſpe People irclining to the 
ea. 
S. Att. I never had Temptation from within, or without, to alter my 


ham came from the other Side of the Room towards me, and ſaid, 

D. Buck. Well, Mr. Atkins, I ne'er ſaw you before that I remember; 
but I ſwear you are an ingenious Man: I ſee (png his Finger to his 
Forehead) the great Workings of your Brain, and would gladly, for your 
own Sake, have you declare to us what you know of this Matter. 

S. Ath. My Lord, I can never ſay otherwiſe than I have, (I thank your 
Lordſhip for your good Thoughts of me) nor do { know one Word more. 


And to this Effect, one after another, did moft of the Lords of the Committee 
urge me to fuy ſomewhat, repeating very often their good Opinion of me, 
and their great Sorrow for my Obflinacy, which would bring the Preju- 
dice to myſelf, while by a Confeſſion I could not injure, but advantage 
myſelf; Captain Atkins joining with them to urge me to it, with Pro- 

miſes of making my Fortune thereby: I fill gave the ſame Anſwer, 

' declaring my utter Inability to ſay one Word, and avowing I never had 
to Captain Atkins. 

Hereupon we were both order'd to withdraw, which we did, and after 4 
little Stay without, they call'd me again ta them, aud my Lora Shafts- 
bury began. 

Ld. Shaftsh. Mr. Atkins, truly we are, every Lord of this Committee, 
very ſorry to be thus plain with you, but here being fo poſitive an Oath 
againſt you, we cannot anſwer to the Parliament the doing leſs than com- 
mitting you to Newgate. | 

S. A. What your Lordſhips pleaſe; if you ſend me to be hang'd, I 
can ſay no more, or otherwiſe. 

Then they again repeated their Advices ſeverally to me, to declare what 
I knew, and greatly pitied me in the ill Fortune which otherwiſe would 
attend me. I as often repeated what I ſaid at firſt, of my knowing nothing of 
what Captain Atkins had ſworn. At laſt Sir Philip Howard (who ſtood 
by all this while) told me, I could not have lived fo long Time in an Of- 
fice of Buſineſs, but | muſt know the Laws of this Nation to be ſuch as 
would bring me under ſevere Puniſhment, if I ſhould be found to conce 
this Matter, which I am well perſuaded you mutt know of, (lays he,) 
for that I have ſo ſeriouſly and _— 


about it, and I know he would not te!] me a Lye. Beſides, he has no Rea 


ſon to do it towards you, and being a Gentleman, Son of Sir Jonathan At- 
kins, my Nephew, otherwiſe well related, and won't want an Eſtate of his 
Father (if he pleaſes) when he dies, he can't be thougit to attempt to do 
it againſt any Body, I told him, I very well knew the Laws of this Na- 


Vor. VIII. 


ſtrictly examin'd Captain Atkins | 


— 
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| 
Religion, and hope in God I never ſhall, Then the Duke of Bucking- | 


| 


SE: LEND . 


| | frey, and him ſafely to keep, until he ſhall be thence deliver 
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| tion in that Point, and as well knew the Laws of God to be ſuch as would 
raw a worſe Puniſhment upon my Head, if I could tell a Lye; or invent 
any thing to the Prejudice of another Man, and that I muſt do, if I ſaid 


After this, I was ordered to withdraw, and Captain Richardſon, Keeper 
of Newgate, (who waited without with the aforeſaid Child,) called in, and 
a Warrant deliver'd to him in the following Words, for his keeping me 
in his Cuſtody, viz. 


You are herewith to receive the Body F Mr. Samuel Atkins, for Suſ- 
picton of Felony, in concealing the Murder of Sir Edmundbu 7 God- 
by dus 


| any thing in this Matter different from what I have done. 


Courſe of Law : And for ſo doing, this ſhall be your Warrant ſuf- 
ficient. Given under = aud and Seals thi firſt Day of KW 
vember, 1678. 
Sign'd, 
To the Keeper of the Gaol of Buckingham, 
his for the City of Wincheſter, 
London, and County of P. Howard. 


Middleſex. 


Memorandum. The Depoſition made by Captain Atkins againſt me, 
from whence theſe Examinations proceeded, and my being committed tv 
Prifon was grounded, hereafter follows in the expreſs Words thereof, as 
they were reported by the Committee to the Houſe of Lords, and en- 
ter'd in their Book, viz. 


Die Martis 12 Novemb. 1678. 


The Examination of Charles Atkins, E/q. taken ud Oath before me, One 
of His nw get 4b wavy of the Peace fo the Cou iy of Middleſex, 
and Liberty of Weſtminſter, this f Day of November, 1678. 


SAITH, That in Derby-Houſe, being in Diſcourſe with Samuel 
Atkins, (Clerk to Mr. Pepys Secretary of the Admiralty) the ſaid Samuel 
did ſay, That Sir Edmundbury Godfrey had very much vilified his Maſter, 
and that if he liv'd long would be the Ruin of him; upon which the 
faid Samuel did alk this Examinant whether he did think Child to be a 
Man of Courage and Secrecy ; to which this Exzminant did reply, 'T hat 
the ſaid Child had been at Sea, and had behaved himſelf very well, as he 
had been inform'd ; upon which the {aid Samuel did bid this Examinant ſend 
the ſaid Child to his Maſter, Mr. Pepys, but not to him the ſaid Samuel, 
for that he would not be ſeen to know any thing of it. This Examinant 
did endeavour to find out the ſaid Child, but did not meet with him till 
the Day after this Diſcourſe had happened betwixt him and Samuel Atiins, 
at the Three Tobacco-Pipes in Holbourn, where this Examinant did tell 
Child, that Secretary Pepys would ſpeak with him ; and the next Time 
that this Examinant did fee the ſaid Child, (after that he had given bim; 
that Direction) he, the ſaid Child, did endeavour to engage the ſaid Ex- 
aminant to join with him in the Murder of a Man. The Particulars | 
of which, this Examinant hath declared before the King and Council, 
Medneſday laſt paſt. | 


Taken before me, One of His Majeſly's Juſtices of the Peace for the County 
and Liberty above-mentioned. 
P. Howarp. 


Upon this Depoſition was grounded the afore-recited Warrant for my 
Commitment, by Vertue whereof, Captain Richardſon carried me preſent— 
ly to Priſon, where I remained in a Room of his own Houſe, without 
having Liberty to write to, fee, or ſpeak with any Body, till Meaneſday 
the ſixth Day of November, 1678, when having well ruminated on what 
had paſt at my late Examination, I deſired Captain Kfchardſon to ac- 
quaint the Lords of the Committee, that at their next Meeting I world 
pray to be brought before them ; which he promiſed to do, and did ; and 
on the ſaid ſixth of November, 1678, being J/edneſday, I was carried by 
him to the Committee, conſiſting of the ſame Lords as before, then fit- 
ting at the Lord Privy-Seal's Chamber by the Parliament-Houſe, where 
the following Queſtions were aſked : 1 

Id. Halifax. Well, Mr. Atkins, we hope you have conſider'd Nov. 6, 


of this Buſineſs, and are ready to give us ſome Light in it. 1678. 
S. Att. My Lord, | have well indeed conſider'd of it, and 1 hope 


am prepar'd to ſhew your Lordſhips that nothing is to be expected from 


me, and ſo my Liberty will not be denied me, 

Ld. Halifax. Nay then. Mr. Atkins, if you come to that, you muſt ſtay 
til] we ſend for Captain Atkins, if it be aught you would ſay againſt him, 
or his Accuſation. 

S. Ait. My Lord, I hope I ſhall conſute him in ſeveral Circumſtances, 


| which I have better conſidered, and clear to you my Innocence. 


Ld. Shaftsh. Why, Mr. Atkins, Captain Athins declares to us he bas 
much more againſt you, and ſeveral other Circumſtances, by which, he 
ſays, you'll appear the worſt Man 2 

S. Aut. My Lord, if you pleaſe, I deſire he may be ſent for. 

Upon this I was ordered to withdraw, and Captain Atkins being ſent 
for to Sir Philip Howard's, in Scotland-Yard, came in about Half an 
Hour, and meeting me in the Paſlage leading up the Stairs to the Cham- 
ber where the Council was fitting, J obſerved his Countenance al- 
tered extremely, and took Notice of it to him: He paſſed by me, and 
went up the Stairs, and ſtaying there in Expectation of being call'd, I 


went to him with my Keeper, (Mr. Lion,) and diſcourſing together, I 
aſk'd him what had induced him to bring this Miſchief upon me, and 
whether he deſign'd to ruin me, that had preſerv'd him from it? He an- 
ſwer'd, No, no, not he. I further aſk'd him, if I look'd like one that had 


done, or knew of any Murder ; and whether he thought in his Conſcience 


I did ? No, faith, ſays he, I dare ſwear for you for that Matter, only theſe 


Words paſt between us: Well, ſays I, you ſay 'twas between us, fo 'tis 
impoſiible to contradict your Oath ; but God, you and I know, 'was 


not ſo. 


upon, after ſome little other Dilcourſe, he went down 
Stairs, 


H 
M m m 
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Stairs, and J following him, aſk'd him over again, Whether he had any 
Thing more to fay againſt me, or whether indeed he thought I knew any 
Thing of the Marder? To which he anſwered (as before,) No, not he, 
he did not think it; of which 1 deſired Mr. Lion to take Notice; and 
preſently after this, the Lords call for us both in, and ſaidg ' 
„ Id. Shaſtſh. Well, Mr. Atkins, What is it you have to ſay? 
S. Atkins, I deſire, my Lords, if you pleaſe, that Captain Atkins In- 
formation may be read to me, or elſe I ſhall repair to my Memory to re- 
Fat ie „ be Sh nd | 
Lords. Do, repair to your Memory. ISR 
Then I recited it as 'tis herein before-mentioned, and anſwer'd to it 
thus: As to his poſitive Oath, my Lords, about the Difference he ſays 
I told him was between Sir Eamundbury Godfrey and Mr. Pepys, that can 
admit of no more than my denying it; and being ready and deſirous, if 
ou pleaſe, to ſwear to the Truth of what I ſay. As to his Queſtion, 
hether Sir £dmundbury Godfrey was a Parliament Man or not, and the 
Anſwer he ſays I ſhould give him, that he was not, I am alſo as ready to 
depoſe, that to this Minute, I don't know whether he was ſo or no, and 
ſo could not make him that Anſwer. Then as to the Riſe of the Diffe- 
rence to be, as he calls it, upon this Occaſion, the laſt Time I ſaw Captain 
Atkins (before Sir Edmundbury Godfrey's Death) was about the Middle 
of Auguſt, a little before Bartholomew Fair- Time, and long enough before 
any Diſcovery was made of the Plot; fo pray what means he by upon this 
Ottaſiom ? Beſides, I aſſure your Lordſhips, I did not know till after the 


Death of Sir Edmundbury Godfrey, that he took any Depolitions, or was 


otherwiſe inſtrumental in OY any Part of the Plot; and the firſt 
Notice I had of it, was from my Fellow Clerk, Mr. Waltant, who told 
me (I think on the Monday) in this Manner of it: Poor Sir Edmundbury 


Godfrey Why, lays I, pray what's the Matter with him? Why, they | 


ſay, replies he, he is murder'd by the Papiſis, having been gone from his 
Houſe, and not heard of this Day or two: Lord, ſays I, why ſhould he 
be murder'd, a very good and honeſt Gentleman? I but (fa s Walbant) 
the Reaſon of it was, as *tis ſaid, becauſe he was the fir Sad took the 
Depoſitions, c. about the Plot. Upon this the Lords all ery'd out, 
they did not believe tas poſſible I that liv'd in an Office of fo great Bu- 
ſineſs, ſhould not hear of his taking the Depoſitions till after his Death, 
fince' they were done, (1 think they ſid a Month before the King went to 
Newmarket) and carried to the Council. I anſwered, and induſtriouſl 
aſſerted, what was really Truth, that I did not. But, my Lords, ſays I, 
pray ſuppoſe (what is ſo utterly in Fact ee had ſaid to Captain A.- 
kins what he ſwears I did; I muſt now declare I had no Ground to ſay ſo; 
and that it muſt ariſe purely from my own Invention, and if I invented a 
Lye, I mult ſuffer for doing it; And pray, my Lords, what will come 
on't? Nay, nay, ſays my Lord Shaftſbury, leave us to make the Uſe of 
it; do you but confeſs it, you ſhall be ſafe, and 


| 


Lord, ſays I, I can't do it; [hope I never ſhall tell a _ 


Prejudice, though I meet with ne'er ſo great Danger. 


to any Man's 


y Lord SH 


| fury anſwer'd, Indeed, Mr. Atkins, Ten then may ſwear againſt you, and 


— 


for aught I know all belye you; And are you innocent? You're moſt un- 
fortunate, and Captain Atkins the greateſt Villain in the World. Pray, 
look one another in the Face, (ſo we gazed very earneſtly) and my Lord 
Shaſtſbury went on, ſpeaking to Captain Atkins: Come, Captain Atkins, 
coniels truly and ingenuouſly, Have you belyed Mr. Atkins, or no? May 
be you may have miſtaken; pray conſider it, and remember the Injury 
you'll do this young Man, if this be not true: You won't. have more to 
anſwer for before God, if you ſhould waſte and deſtroy an Emperor and 
his Country, than you'll have if you wrongfully ruin him, whe is in him- 
ſelf (as every Man'is) a little Emperor. After this Sort my Lord Shafi/- 
bury preſſed Captain Athns very home, and while he was doing ſo, and we 
looking ſtedfaſtly upon each other, Captain At&ins's Countenance chang'd 
very white, which I taking Notice of, and obſerving to the Lords, my 
Lord Marquis of Minchgſter cried, Where, where? I don't ſee it. My 
Lord, ſays I, I humbly conceive tis very apparent: I, I, where? ſays 
his Lordſhip, turning his Head away; the other Lords ſaid nothing. 
Then Captain Atkins having a Tobacco-Pipe rolling about in his Fingers 
upon the Table, threw it down, and ſaid, Why ſhould I ſay fo, m 

Lords, if he had not told me? Thereupon I grew indeed angry, and 8 
ſed very hotly for my Liberty, avowing OR, Sohn with ſeveral Pro- 
teſtations; but all was too little. My Lord Biſhop of London (whom [1 


took to be more tender-hearted than the reſt) I apply'd . 7 to, and 


talk*d about my Religion, and of my having never gone to Maſs, nor ever 
known, or ſeen any Prieſt in my Life that I remember'd. He at laſt was 
pleaſed to fay, Truly I believe you are a Proteſtant ; but this Oath is 
greatly againſt you, and he ſtill affirms it poſitively. My Lord, ſays I, 
tis very ſtrange I ſhould invent ſuch a Lye to tell Captain Atkins of my 
Maſter; I hope I ſhall not be found ſo faithleſs a Servant, when I never 
in my whole Life heard Mr, Pepys mention Sir Edmundbury 5 Wc Name, 
that [ remember, but upon an Occaſion (which J mention'd at large) of 
our going before him about ſome Money loſt from Mr. Pepys's Houſe, and 
then they appear'd as great Friends as could be, and ſhew'd mutually 
very great Exprefons of Kindneſs and Reſpect. ”Tis ſtrange I ſhould 
aſk him of the Courage and Secrecy of a Man I never ſaw ; and as ſtrange 
to bid him ſend him to my Maſter ; who will, I ſuppoſe, declare, whe- 
ther I ever ſpoke to him about any ſuch Man, as I am ſure I did not, nor 
could. At lait, my. Lord, fays I, I avow to you, Mr. Pepys never in his 
Liſe committed any Secret to me of any Kind, nor ever mentioned, up- 
on any Occafion, one Word about Sir Edmundbury Godfrey, And this 
your Loreſhips would eafily believe, if you knew how tottering I ſtand in 
his Opinion, having been once parted from him, and at this Moment I 
believe remain under his ill Apprehenſion. Why, ſays my Lord Biſhop, 
are you given to Drink, or Debauchery ? No, my Cord: I thank God 
not. But Mr. Pepys is very ſevere in his Houſe, and for the leaſt Abſence 
from it without his Knowledge, will diſcard any of his Servants from 
his Favour: I coming very young to him, was inclin'd, through Boy- 
ithneſs, to too much Deſire of Eaſe and Liberty, and fo begot and conti- 
nued his Severity towards me. ns 

While I was thus talking to my Lord of Lenden, Captain Atkins was 
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| diſcourfing to the other Lords, at the other End of the Room; and my 
| Lord Shaft/bury obſerving what we both faid, turn'd to ards me, and 
ſtopp'd my going on: Why, you talk, Mr. Atins, (ſays my Lor) will 
be made appear, that you are the greateſt Favourite he has; you read all 
his Letters, read to him by Night ; and what ſay you, if I can prove, 
; from the Servants in your own Houſe, that you are reputed a Papiſt ? uf 
Lord, ſays I to that, if your Lordſhip can do that, or any Man in the 
World, prove I am in the leaſt wiſe, or ever was inclined that Way, [| 


| be contented to be hanged, without ſaying a Word more. My Lord 


| Shaftſdury goes then on again; Pray, Mr. Atkins, What Books did you 

uſe to read to Mr. Pepzs? My Lord, ſays I, I have not lately read any to 

him; but formerly I have read the Bible, and other good Books; ſome- 

times Hiſtory, other Times Divinity. Never any Popiſh Books? — No, 

never in my Life, I aſſure your Lordſhip, never any; but, as I remem. 

ber, one Book of an Engliſb Divine's, about their Error in their Doctrine ; 
of 'Tranſubſtantiation, but the Book's Name I forget. 


— — 
8 


After all this, I found I muſt return to Priſon ; I offered Bail, which I 
being deny'd me, I pray'd Liberty, that my Siſter might come to ſee me; 
which was granted ſhe ſhould for one Time, the Keeper of the Priſon to 
be by while ſhe ſtay'd with me; and after that I withdrew, and Captain 
Atkins together; he, as ſoon as I was out, ſtepped in to the Lords again, 
and (as I underſtood afterwards) deſired the Keeper might have Orders for 
his coming to me, upon his Suggeſtion to the Lords, he would bring me f 
to confeſs, which was granted he ſhould; and ſo I was recarried to Pri- 8 
ſon, and remain'd there till Friday the Eighth of Nsvember, without hay. k 
| ing heard from, or ſeen any Perſon, ſaving my Siſter, who came to me 5 
the Day before, and remained in the Room Half a Quarter of an Hour, * 
with Captain Richardſon. | | | 
Friday Morning, being the Eighth of November, Cap- | As 
tain Atkins comes up to my Chamber (with Captain R Nevember 8, P 
ardſon, in whoſe Houſe I ſtil! remain'd), and finding me in 5675. 5 
Bed, throws open the Curtain, and bids me Good-Morrow; I ſeeing who 1 
it was, leap'd out of the Bed, and returning his Good-Morrow, called to t 
Captain Richardſon, who was going down Stairs again, and pray'd I might f 
= a Word with him, and fo taking him into the next Room, For ! 
z0d's Sake, ſays I to him, don't leave me alone with this Man, who { 
having already ſworn falſely againſt me, will, for aught I know, go back Y 
to the Lords, and ſwear any thing more he liſts; Captain Richardſon an- 
ſwered, The Lords had directed he muſt, and he mult be alone with you : | 5 
Oh ! pray, ſays I, ſuffer it not, for I vow I won't ſpeak one Word to 5 
him alone. Nocrirftanding this, Captain Richardſon pull'd to the ol 
Door, and left us both together, promiſing to return immediately. The | 
Door was not ſooner ſhut, and Captain Richardſon gone, than Captain » 
Atkins, wringing his Hands, and crying with the 'T-ars upon his Face, _ 
ſaid to me, Oh | Mr. Atkins, we are both undone! Huw undone ? ſays 1. 1 
Oh Lord oy he, there's a Man come to Town laſt Night, lay at Mr. 5 
Secretary Milliamſon's, was examin'd two Hours by the King, and has C 
{worn poſitively againſt you, That you were, or were to have been at the 5 
Murder of Sir Edmundbury Godfrey ; J am not, ſays he, very perfect whe- we 
ther. Well, ſays I, God blets him: But how, pray, are you undone ? Kr 
Tis J am fo, if this be true: Says he, (ſtill crying, and laying his Hand 
upon his Breaſt) I am undone, That's true indeed, ſays I, your Guilt 
upon your Conſcience, in bringing this falſely upon me, has undone you 15 
to the Purpoſe. But, pray, who is this Man? Do you know him? I 
don't know his Name, ſays he, nor ever ſaw him but once before, and bu 


that was in Ee Buildings; the Woman of the Houſe being arreſted. 
where we were, he and [I reſcued her from the Bailiffs. Tis ſtrange, ſays 
I, he ſhould come and enquire for you, and find you out as ſoon as e'er 
he came to Town, and you not know him, nor ever ſaw him but once. 
"Tis fo, ſays he; he came to me, to enquire about a Gentleman we had 
Buſineſs with before he went out of Town. Well, I anſwered, I can't 
help what he has done; I thank you for all this, but won't doubt, if 
Twenty ſwear againſt me, I ſhall appear innocent, I am ſure I ſhall, to 
the laſt Moment of my Life. Pray, Mr. Atkins, ſays he, conſider of it: 
| My Uncle, Phil. H:ward, bid me come to you, to tell you of it, and pray 
confeſs, before *tis too late, and you repent you did not; there's nothing 
can hurt you, but your Fortune may be made by it; and what need you 
care for your Maſter? Pray, ſays I, Why don't you as well aſk me to 
forego my Salvation? A Thouſand Deaths ſhall not extort a Lye from 
me; and you know I can ſay nothing: Pray, conſider you of it, and re- 
pair the Injury you have done me, as well as you can. In the Middle of 
our Diſcourſe, walking together in the Room, he ſuddenly ſtood ſtill, 


and turning toward me, You did not tell me, ſays he, your Maſter had a 77 
Houſe at Roan, in France, neither, did you? Oh itrange! ſays I ; Why, jd 
have you ſworn that too? No, not I, replied he, What ſhould I ſwear 7 
it for? But you told me ſo. At which, being greatly ſurprized and te 
amazed, I could not preſently ſay any Thing to him, and while I was HL 
ſilent he goes on. And you know, ſays he, you deſired me to impeach 
your Maſter about this Murder, becauſe he ſhould keep it off from the with 
Duke of York, Oh! Lord of Heaven! ſays I, And have you depoſed Beg 
that too? No, not I, ſays he; What ſhould I ſwear it for? But you wou 
know you told me ſo. Mr. Atkins, ſays I, you are the greateſt Villain, grea 
and worſt Man in the World, and I am ſure you will repent the curſed to d. 
Miſchief you have endeavoured to do me, by your damn'd falſe Inven- befo 
tions and Oaths: And while I was, after this Sort, talking to him, he Dep 
interrupted me, bidding me conſider of it againſt the Afternoon, when he tom 
id I ſhould be call'd for before the Committee of Lords; and fo took his Day 
Leave, and went away. this 
In the Afternoon of the ſaid Friday, being the Eighth of N:wember, ſhou 
1678, Capt. Richardſon ſent for me out of my Chamber, and cauſing a meet 
Pair of Irons to be put upon my Legs, he ſearch'd me, and took what Pa- agail 
pers he found in my Pockets, into his Poſſeſſion, and immediately carried ot tl 
me to the Committee of the ſame Lords as before at my Lord Privy-Seal's the 
Chamber, adjoining to the Parliament-Houſe; where having waited Heat 
without ſome Time, the Lords ſent for me into the Room, where I Buſi 
found a Perſon ſtanding on the far Side of the Table, with a blackiſh Perri- _ 
& M 


wig, and a Campaign Coat (and whom J fince underſtand to be Mr. 


Bedlow) ; 
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Beule] he came toward me at my coming in, looked me earneſtly in the 
Face, ſaluted me, which I returned, and ſo went again to the further 
Side of the Table; and theſe Queſtions were aſked, and thus anſwered: 

Ld, Shaftſbury, Mr. Atkins, Do you know this Gentleman? 

F. Alis, No, my Lord, I don't know I ever ſaw him in my Life, 
Mr. Bedlow. I believe; Sir, I haye ſeen you ſomewhere, I think, but 
cannot tell where: I don't, indced, remember your Face. 

D. Buckingham. Is this the Man, Mr. Bedlotu? (Pointing to me.) 

Mr. Bedlaw. My Lord, I can't ſwear this is he; 'twas a oung Man, 
and he told me his Name was Atkins, a Clerk, belonging to Derby Houſe: 
but I cannot ſwear this is the ſame Perſon, | 

Ld. Londen. Where were you, Mr. Atkins, on Monday the Fourteenth 
Day of October laſt, between Nine and Ten at Night? 

. Atk, I can't well remember, my Lord, but 1 ſuppoſe at Home, for 
I am ſeldom out at that Time of Night, | 

Ld, + hiſs Were you in the Pell. Heli, or that Way, that you re- 
member . 

110 Att. No, my Lord, I believe verily not. 


Herenpon, the Gentleman, Mr. Bedlow, was erd:red to withdraw ; 
and my Lord Shaftſbury calling me to him, ſaid to me; ) 


Lad. Shaftſbury. Mr. Atkins, if you are innocent, you're the moſt un- 
fortunate Wretch living, Pray attend to what I ſay ; I aſſure you, *is 

od News for you. There remains but one Way in the World to ſave 
thy Life, and that I would have you make Uſe of; and you may do it 
without Injury to yourſelf, if you will. Confeſs all you know, and make 
'a Diſcovery of this Matter, and your Life ſhall be (ved. | 
S. At My Lord, had I any to make; could T ſay one Word, more 


or leſs, in this Matter; or were I at all guilty in any Part of it, I ſup- 


poſe you'll pleaſe to believe, that the Horror of my Conſcience, and the 
Puniſhment I ſhould juſtly expect from God and Man, for ſuch Offence, 


would lead me to make an ingenuous Confeſſion, to fave my own Life, 


that I might thereby get Time to repent, and beg Forgiveneſs from God 
Almighty. But as 1 am innocent in every Part of what is ſaid about me, 
1 hope you'll neither adviſe, or defire me to go about to wrong my Con- 
ſcience, or ſtain my Soul, to endeavour to live a few Moments in this 
World, and to avoid Death for a Time, which will, at length, overtake 
every body. I afture your Lordſhips, my Prayers are to God Almighty, 
to give me Grace and Strength to go through to the laſt, and rather ſuffer 
a Thouſand Deaths, than as much as tell a ſolemn Lye to the Prejudice 


of any Perſon. 


Le. Shaftjb. Then ] tell you what, Mr. 4t&ins, and that I ne'er [aid to 
you before; ſince you are ſo gallant, I afſure you, you'll either be hang'd, 
or knighted ; it the Papiſts riſe and cut our Throats, you'll be knighted; 
if not, you'll be hang' d. Hcre's firſt what you ſaid to Mr. Aihins, and 
then this Gentleman's Oath, which though not politive, yet with ſuch 
Circumſtances againſt you, as I doubt, whether a Jury, in this Caſe, 
won't find you Guilty; beſides other collateral Circumſtances there 
may be: And another I hing there is, that there are ſeveral others, well 
known to this Mr. B:d{:w, to have been concerned in it. 

D. Buctingham. And are here in the Houſe, in Cuſtody, 

Ld. Shaſiſb. And if one of thoſe ſwear you were in it, all the World 
cannot {ave you. 

S. Ati. My Lord, my Prayers are, and ſhall be, that one Perſon may 
but be detected who was really in the Murder, and I am ſure I ſhall be 
acquitted ; and I cannot ſufter, but from the Thing's being miſplaced, 

D. Buck. Oh, he'il confeſs nothing, he expects a Pardon. 


1 Ld. SH. I'll iecure him from that, I warrant you; there's Three 
Hundred to One. | 


S. Att. My Lord, I expect no Pardon, but defire Death when I am 
found to deſerve it: I have nothing to truſt to but my Innocence, next 
to the Goodneſs and Juſtice of God Almighty, to whom I commit my- 
kf, 

(After this, I was directed to witharaw, and the Keeper ordered to carry 
me back to Priſin, which was accordingly done.) 


Memorandum. The Depoſition made this 8th of November, 1678, be- 
fore the Lords of this Committee, by Mr. Bedlow, concerning this Mat- 
ter, hereafter follows in the expreſs Words thereof ; as they were re- 
ported by the ſaid Committee to the Houle of Lords, and entered in their 
Journal Book, viz. | 


Die Martis, 129 Novembris, 16 78. 


The Examinations taken, November the 8th, 1678, at the Committee of Lords, 
fer enquiring into the Murder of Sir Edmundbury Godfrey, were read as 
follow : 

lian Bedl:w, being ſworn in the Lords Houſe, was called in and 

examined, ſaith on his Oath, That this Examinant being treated 
with by Mr. Leefaire, and Mr. Welch, who are two Jeſuits, about the 

Beginning of October laſt, they offered him a Reward of 4coo!. it he 

would be one of the Four, or Six, that ſhould kill a Man, that was a 

great Obſtacle of their Deſign ; he, this Deponent, promiſed to be one 

to do it, upon their giving him Notice. Afterwards, (viz. the Friday 
before Sir Edmundbury Godfrey was miſſing) Mr. Lecfaire met him, this 

Deponent, about Four of the Clock, in Grays-1nn-I/alts, and appointed 

to meet him again in the ſame Place, about Four of the Clock the next 

Day, to do that Buſineſs: That upon taking the Sacrament to do it, he, 

this Deponent, ſhould have the Money paid to himſelf, or any Fricnd he 

ſhould name; but he, this Deponent, not liking the Deſian, failed of 
meeting him: The next Night after, being Sunday, he met Mr. Lerfarre, 
again, by Accident, in Fleet-Stre-t, going into Red-lion- Court, about Five 
ot the Clock; Mr. Leefaire then deſired him not to fail of meeting him 
the next Night (being Monday), about the ſame Hour, at the Palſgrave's- 

Head Tavern, that he might employ this Deponent in ſome other ſpecial 

Buſineſs; but this Deponent came rarer than the Time appointed, and fo 

failed to meet him there, but left Word at the Bar of that Tavern, that 

he would meet him at Eight of the Clock in the Cloiſter of Somer/et- 
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Houſe Court ; and accordingly, betwixt. Eight and Nine of the Clock» 
this Deponent came thither, and found Leefaire walking there, who ſais 
he had ſtay'd almoſt an Hour for him; they paſſed the Time there about 
Half an Hour, Leefaire telling him how much the Church of Rome, and 
the Pope, were obliged to him, and what Rewards he ſhould have for his 
Secrecy and Fidelity to them. | 

Atterwards he deſired him, this Deponent, to walk into the Midſt of 
the Court, where he, the ſaid Leefaire, might ſay ſomething to this De- 
ponent, and Nobody over-hear it; and there he told this Deponent, that 
the Perſon whom he was to kill, was killed, and his Body then lay in 
Somerſet-Heuſe ; and that he did believe, that the Excuſe which this De- 
ponent had mate him before, for not coming to the murdering of him, 
was real ; and that he knew, his Fidelity was ſuch, that he ſhould have 
half the Reward, if he would help to carry the Budy to a Place where 
they had choſe to lay him. 

This Deponent aſked to know firſt, Who were te be the Perſons that 
were to go with him? Zeefaire told him, they were himfelt, Mir. I ago; 
the Lord Bellaſiss Gentleman, Mr. Atkins ( Pepy,'s Clerk), and one that 
he had often ſeen in the Queen's Chapel: Then Lecſire brought this 
Deponent by the Hand, in the Dark, through the Eatty, unto chat 
Room, which he ſhewed the Duke of Monmgrih, and knocked foltly 


with his Finger at the Door; and when it was opened, Loeffre led 

this Deponent into it, which was dark: Lecfarre then pulled a dark 

Lanthorn from under his Coat, and ſbewed a fall Light in, the 
t 


Room, where this Deponent ſaw the Perfons he before-mentiuned ; of 
whom this Deponent knew Leefaire, Mr. Vn, and the other Perſon he 
ſaw often in the Chapel; and the other I'wo owned themfelves, the one 
to be the Lord Bellafis's Servant, and the other to be Mr, Ain (Pepys's 

And this Deponent f.ith, That they did agree to carry the Body in a 
Chair to the Corner of Clarend Ileuſe, and there to put him in a Coach, 
to carry him to the Place where he was found, Having concluded this, 


they agreed to carry bim off at Eleven of the Clock the fame Night: 


Then ſome of them turning about, they throwed off a Cloak chat lay 
upon him, and ſhewed this Deponent the Body. This Deponent aſked 
them, who it was? "They told him, it was an old Man, that belonged to 
a Perſon of Quality, who had taken ſome Examinations tending to the 
Diſcovery of their Deſign. This Deponent aſked them further, Why it 
was not proper to kill the Perſon of QuAity himſelf ? They anſwered, 
No; for this Man had the Examinations in his own Cuſtody ; and that 
their Deſign of getting him thither, was to get him to ſend lor them by 
fair Means or foul, and then they did not queſtion, but the next Exami- 
nation would be fo contrary to that, that it ſhould, upon their Trials, 
appear two feveral Stories; and when they ſhould be brought to Trial, 
upon the latter Examination, they would produce the former to contra- 
dict it, that it might ſcem Partiality to the World: Upon which 
Reaſons, this Deponent ſecemed fatishied, and aſked them, Where they 
killed him? They told him, at Somer/et- Ilauſe. Then this Deponent 
begged their Pardon for Half an Hour, and he would wait upon them 
again; but this Deponent went away, and came no more: But the next 
Day, about Eleven of the Clock, this Deponent met Leefarre by Acci- 
dent, crofling Lincoln's- Inn. Ficlds, and then they went together unto the 
Greyhound Tavern in Fleet-S$ireet; Lee (putting his Cane vp to his 
Nole) ſaid, He had ſomething to fay (o him: Left there charged this 
Deponent for not coming the laſt Night, according to his Promile z this 
Deponent told him, He was not willing to come, becaute he knew the Per- 
ſon : Leefaire then aſked him, Whoit was? | his Deponent told him, it 
was Jultice Godfrey ; Leefaire then acknowledged it was fo, and he wes 
willing to diſpenſe with this Deponent's not coming, if he would aflure 
him of his Fidelity, 

This Deponent then aſked Lrefarre, How they got him thither, and where 
they found him? Leefaire told him, That himſclf, Hi, and the Lord 
Bellaſis's Gentleman, met him by the Ae Head Inn, in the Strand, 
croſſing the Street, in the Evening, before Five of the Clock, and told 
him That if he would pleaſe to go with them fo far as Strand- bridge, they 
would bring him to a Place near St. Clement's Church, where there were 
a Company met, principal Plotters of that Deſign againſt the King, and 
there (if he would go preſently) he might take them, and the principal 
of their Papers; he anſwered, That he thought it not convenient to g0 


| himſelf, but he would fend his Warrant, and the Conſtable: hey told 


him, If he did make fo much Delay, they might be gone; and thai if he 
would walk up to far as Strand- Bridge, one of them vou go and call a 
Conſtable to him there, and he might give his Order preſently : W here— 
upon, he walked with them fo far as Somerſet- Horſe, and there they made 
a Halt: T hey told him, it would be lefs obſerved, if he weiked in Ser- 
ſct- Houſe, than to ſtand in the Strect; and thereupon, Iwo of them 
walked in with him, and the other pretended to go call a Conit:ble; and 
when they had walked a Turn or two in the Court, I'wo more Pertons 
came forth, and ſhewed him into a Room, and when they had him ſ.oure 
there, they held a Pitto! to him, threatening, if he made a Noiſh, they 
would ſhoot him, but it he would anſwer their Expectations, they would 
do him no Harm. Ihen they aſked him to ſend for thoſe Examinations 
he had taken about thoſe that were committed; he anſwered, Flicy were 
not in his Power, for he had ſent them to //hitehutl, Upon thut, and his 
refuſing to anſwer other Queſtions, they terzed him, and ſtiſted him with 
a Pillow, and ſo they thought he had been dead; but coming into the 
Room ſome I] ime after, they found him ſtruggling, and tlien they firan- 
gled him with a Jong Cravat (which Cravat this Deponcit f the an- 
day, at Night, about his Neck). Then this Deponent wind Lroofertye 
Why they carricd him into the Fields? Or what they detigusd ry ir? Fe 
anſwered, that they had made a Wound in his Body, #13Q Jai bis Swe: d 
by him, that it ſhould ſeem he had killed himſelf; and that ther did not 
queſtion, that the Diſcovery of killing him would ever have bien made; 
neither did they doubt, but that their Deſign would have its E.G, 
Then Leefuire told this Deponent, That as he would be oniwornyt ly tg 
Chrift Feſus, at the laſt Day, be ſhould be faithful to the Cause; and {9 
they parted, 


him, My laſt Breath (if 
at firſt, of my being unable to ſay any Thing of this whole Matter, more | 


Novemb. 12, The next wie 
| tlemen 


Duty I owe to his Majeſty, and the Intereſt of this 
pure y innocent, and whatever hath been ſworn againſt me (let it be more 


. n b R 


1 


The ſame Time, Mr. Abim being called in before Mr. Bedluu, Mr. 
Bedliu faith, That he is, in all Things, yay like the Perſon he ſaw in 
the Room with Sir. £dmundbury Godfrey's dead Body; and he dath verily 
believe it was him that owned himſelf to be Pepys's Clerk; but becauſe he 
never ſaw him before that Time, he cannot poſitively ſwear it, but he 
doth verily believe him to be that Man, | Lees 


On Friday, the aforeſaid Eighth of November, in the Evening, 1 was 
brought back to Priſon in Irons (which I kept on till the Monday fol- 
lowing, but were then, by the Favour of Capt. Richardſon, taken off), 
and remained that Night in Capt. Richardſon's Houſe ; the next Day was 
removed thence into the Preſe-Yard, where I continued kept very cloſe 
till Monday the Eleventh of November, 1658. 


November 11, Monday Morning, being the Eleventh of November, Capt. 
1678 Atkins made me a fecond Viſit, and ſaluting me with the 
Good-Morrow, aſked if I had been before the Lords? I told him, Yes 
I was, laſt Friday, and ſaw a Perſon there I knew not, nor he me, nor 
did he ſwear any Thing (that I knew) againſt me: Ay, ſays he, but he 
has ſince that, in the Houſe of Commons, on Saturday N 5 ſwore, that 
you were at r rg" when Sir Edmundbury Godfrey s Body — there; 
and my Uncle, Phil. Howard, bid me come to you, to tell you of it, that 
you may conſider, and confeſs what you know before it be too late. Af- 
ter which Sort he earneſtly ſeemed to yr me to ſay ſomewhat. I told 
f ſuffer) muſt and ſhall agree with what I faid | 


than the unborn Child. Pray, Capt. Atkins, who is this Man? Why, 
ſays he, his Name is Bedlow. Who is he, pray? Is he a Man of any 
good Fame? No, anſwered he, I think of no very good Fame. Do you 
3 him, pray? Yes, ſays he, I have known him three or four Months, 
but have no very great Acquaintance with him (Obſerve, be at fir/t told 
[ws be never ſaw him but once). Pugh, ſays he, I don't believe a Word 
he ſays ; they are all Shams; he is certainly hired by thoſe that did it. Do 
you think ſo, ſays I? Ay, ay, ſays he, trouble not yourſelf about it. 
And ſo he took his Leave of me; telling me, he believed I ſhould be 
called again before the Lords. | 


ning, being Tucſday the 12th of Novem- 
1678- ber, four Gen n of the Houſe of Commons came to me 

to Newgate 4 of whom only I knew, Mr. Sacheveral and Col. Birch), 
and having fent for me to them in Capt. 3 Houſe, they told me 
the Occaſion of their coming, and in what a deſperate Poſture my Life 
lay in, ſo as there ſeemed no Poſſibility to expect the ſaving of it, but by 
pouring myſelf out in a Confeſſion to them; and fo aggravated the Mur- 
der, with its (indeed) ill Circumſtances, and aſked me, what I had to ſay ? 
I firft told them, I heartily wiſhed I could give them any Light in it, I 


ſhould deem myſelf very happy, to be ſo enabled to 7 — myſelf of the 
ation; but I was 


or leſs, and by more or fewer Hands), might with the ſame Truth be 
fworn againſt a Man who never was on this Side York: So defiring their 
Patience, I briefly run over to them what had happened at my ſeveral Ex- 
aminations before the Lords. They aſked me then, Whether I knew one 
Welch, or Prichard? I told them, No, nor ever heard of them that I 
remembered, Whether I remembered no Circumſtance on Monday about 
a dark Lanthorn? My Anſwer was, No; that I had not ſeen one, as I 
remembered, many Months. Whether I was not then at Somerſet- Houſe? 
I ſaid, No; neither then, nor any Time before or ſince in my whole 
Life. How, and where, I ſpent my Time the Saturday, Sunday, and Mon- 
day, the 12th, 13th, and 14th of October? I anſwered, I could not pre- 
ſently tell, but could ſoon recollect. They told me, I did not ſeem to 
have ſo ill a Memory. I ſaid, I ſuppoſed moſt would be found to have 
as ill to anſwer ſuch a Queſtion. Some other little Queſtions they aſked, 
and I made true Anſwers to, though not to their Satisfaction; and ſo 
they left me, aſking me over again, juſt at their Departure, very ſeriouſly, 
If I knew any Thing of the Murder, or the Plot? 1 avowed, with ſe- 
veral Aﬀeverations, I did not. | 

Upon my returning to my Chamber, I conſidered, and brought to my 
perfect Remembrance, how I had paſſed almoſt every Hour of thoſe afore- 
ſaid three Days: And ſo I remained there without hearing from, ſeeing 
or ſpeaking with any Creature, till Thurſday the 21ſt of November, 1678. 


Novemb. 19, On Tueſday Morning, being the 19th of November (in the 
1678. Interval), my Keeper comes to me, and bidding me riſe, and 
dreſs myſelf, which I accordingly did,” he puts a great Pair of Irons on 
my Leg, and told me, I muſt go then to have my Trial at the Krng's- 
Bench Par. Lord, ſays I, I wonder I had no forehand Notice of it; I 
have no Witneſſes ready: He anſwered, He could not help it, but go 1 
muſt. After I had been ready about an Hour, expeCting their calling me 
down, my Keeper comes up, and informs me of the Miſtake, the Order 
being for one Mr. Staly to be brought up, and not me; but that on the 
Morrow 1 ſhould prepare to go. The Morrow comes, I hear nothing of 


it. 


Novemb. 21, The following Day, being Thurſday the 21ſt of November, 
1678. my Siſter, and a Gentleman of my Acquaintance (having 
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low had ſworn againſt me, and the little Hopes there remained of ſayin 
my Life; but that they were doing all they could for me, towards a 
making my Defence, and ſo ſhewed me a Paper they had drawn up (b 
Collections they had made from ſeveral People in whoſe Company! Pax 
the Time), of my gthe 12th, 13th and 14th Days of Oclober, which 
agreed with what I had done in my Memory in Subſtance, and differen; 
in no eſſential Circuniſtance : And ſo they left me, bidding me conſider 
what | had to ſay, for that my Trial would be in a Day or two. 

Accordingly having the Uſe of Pen, -Ink and Paper given me, by Or- 
der from my Lord Chief - Juſtice, I ſet upon drawing up in Writing, what 
I had to ſay in my Defence, and did it in a little Time as well as I could 
In the mean while a Grand Jury was ſummoned, and a Bill found againſt 
me at the King's-Bench, for a Principal in the Murder of Sir Edmundlury 
Godfrey ; but (upon what Oceaſion I know not) my Trial came not on 
this Term. Oy after twas over, Captain R:chardfon ſent for, and 
took from me Oy Order I fuppoſe) all the Papers I had drawn up prepa- 
ratory to my Trial, and carried them (I have great Reaſon to believe) | 
before the Committee of Lords, who, I ſuppoſe, from thence having learnt 
who were the Witneſſes 1 ſhould have to prove the Expence of the Even. | 
ing on Monday the 14th of October (the very Time Mr. Bedlow accuſes me 
to have been at Somerſet-Houſe), found out where they lived, ſent for them 
by a Meſſenger to attend them, and in Mr. Bedl:w's Preſence, and the 

ing's Counſel, having put them all to their Oaths, examined them 
diſtinctly and croſsly, about all they could ſay relating to me, and 
my paſſing my Time, where, and with whom, on the ſaid Monday Night 

J remained in Priſon till the following Term (two Seffions of Gaol 
Delivery having paſſed), beginning the 23d of Jan. 1678-9, 
and deſiſted from moving in Court for my Trial, till the 
latter End of it, being in Expectation I ſhould be brought to 
it without Trouble or Charge to myſelf. | 
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But finding no Intention, or Preparation for it from the Attorney. U 
General (whom we conſulted in it, and deſired not to oppoſe us in our 00 
Motion in Court for a Trial), on Thurſday being the 6th of 
February, a Motion was made for my being tried before the 
End of the Term, and granted, the an. I Counſel de- 1678-9. hi 


February 6, ce 


claring their being ready on his Part: Purſuant thereto, another Motion th 
was made, the next Day, being Friday, for my being brought to the Bar ol 
on the Morrow after to be arraigned, in order to my Trial. % 
L 

Accordingly on Saturday Mornin , I was brought thither BY 
and eee es, a Bir found — me, juſt before m 8 of 
coming to the Bar, as Acceſſary to the Murder of Sir Ed- * 
mundbut y Godfrey: After the Indictment was read, I aſked the Court when ; | 
my Trial would come on? And was anſwered by my Lord Chief- Juſtice, H 
that he thought on Monday: Then I moved his Lordſhip and the Court, 4 
that a Rule of Court might be granted for the bringing in thither againſt K 
my Trial, ſuch Papers as were in the Hands of either of the Secretaries of tot 
State, Clerk of the Houfe of Lords, or Recorder of the City of London, ſor 
relating to my Affair; and had for Anſwer, that *twas not proper to grant the 
a Rule of Court for it, but they doubted not, if I had the Attorney- | Pa 
General attended about it, he would ſee I ſhould receive all that was juſt by 
and fit for me therein. After I had done ſpeaking, my Lord Chief- Juſtice Ge 
aſked, if I was, or ever had been a Pap ? To which anſwering No, I Gn 
was directed to withdraw, and ſo went back to Priſon. | Ne 
On Monday Morning I was brought again to the Bench- Ml 
Bar, in Company with Mr. Hill, 2 Berry, three 1 lu 
Perſons accuſed by Mr. Prance, as Actors in the Murder of Ih 
Sir Edmundbury Godfrey, and after a ſhort Stay there, the Court directed wy 
I ſhould be carried aſide, till the Trials of thoſe three Perſons were hin 
over ; and rn xray 4. I was ſo. About three of the Clock in the After- | 
noon, their Trials being ended, I was called to the Bar, and my Lord bong 
Chief-Juſtice told me, their Trials had taken them up ſo much Time, wm 
and it being ſo near the End of the Term, I muſt be content to ſtay till 
the Seſſions for mine; and fo aſked me if 1 had Bail ready, and my Li- ” | 
N be had thereupon. I anſwered, I was better prepared for * 
my Trial, than with Bail, and inſiſting upon the Hardſhip J had endured 4 


in a long Impriſonment, earneſtly begged for my Trial. His Lordſhip 
told me, their Buſineſs could not all be put off for mine, and I muſt be 
contented. I thereupon was propoſing Bail to the Court, while Captain 
Lloyd, one of my Witneſſes, ſtood up and told them, he was, and had 
been detained a conſiderable Time in Town to give Evidence for me, 
and could not poſſibly be in England at the next Seffions ; which I alſo 
backed with Atſurances, that 'twas his, and ſeveral other of my Witneſ⸗ 
ſes Caſes, whoſe Occaſions indiſpenſably called them away: Upon 
which, the Morrow-Morning, very early, was appointed for my Trial, 
and ſo I was directed to withdraw, and went back to Priſon. ; 


On the Morrow-Morning, being Tueſday, the 11th Da 
of February, 1678-9, L was hens YE eB to the — ee e 
and arraigned with Two indictments, one as Principal, 
the other as acceſſary to the Murder of Sir Edmundbury Godfrey, and af- 
ter very full hearing of the Evidence againſt me, and being ſuffered to 
ſay very little of the great deal of Matter I had to urge in my Defence, 
the Jury (who were all Gentlemen of Quality of the County of Middlc- 


Relation to the Law) Mr. Hayes, came to ſee me with a Keeper, by Or- 


der from my Lord Chiet- Juſtice, and brought me ill News of what Bed- 


ſex), without ſtirring from the Bar, gave their Verdict in, Nor GviLTY: 
And I was thereupon immediately ordered to be diſcharged. 
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HE Reader may perhaps wonder why I ſhould wave the Em- 
ployment of Clerking to a VMyſminſter Juſtice, who ſeldom are of 
the wiſeſt, and turn Minſtrel 5 but upon ſerious Thoughts he 
will reſpect me for my Integrity, and give greater Faith to what I ſhall 
offer now; for to ſay the Truth, the Methods of my former Life were fo 


xillainous, in order to my Calling, as I could no longer difpenſe with 
them; for I was forced to inform my Maſter's Worſhip of all the Bawdy- 
Houſes within his Diſtrict, which by that Means were all ſet under Con- 


tribution, and out of their Compoſitions for Enormities I had Poundage, 


which was all my Subſiſtence, for his Worſhip engroſſed all the Warrant-. | 


Revenue to himſelf ; ſo I grew of late melancholy, through the failing of 
Trade, the private Miſſes driving all before them, that publick Sinners 
are now of all People the moſt miſerable; fo I retired ſome time before my 
Maſter's Death: In which Retirement, as Barbers have nothing to do, 
learn to play on the Cittern, I got a Stroke upon the Pipe and Tabor, by 
which — I now live very comfortably; yet willing to give the World 
2 Taſte of my old Office of Clerkſhip, I have made theſe following Ob- 
tervations: | 


The firſt Part of the Trial was ſpent in the Examination of Dugdale, 
Prance, and Fenmſen, to prove the Plot, ſo to obviate the common Ob- 
jection, that it was unreaſonable to betieve two Men againſt ſo many, 
upon bare Teſtimony, without other circumſtantial Evidence, that was 
done-with ſuch Notoriety, as ſatisſied all unprejudiced Perſons : Among 
other 'I hings, it was proved, by an undeniable Witneſs, Mr. Jenniſan, 
corroborated with notable Circumſtances, that Ireland died with a Lye in 
his Mouth; as by Conſequence Sir Jahn Saut heot and his Lady live with 
the ſame Veracity, which my old Maſter would have made another Kind 
of Uſe on than was made: Then were {ome fine Harangues about it, to 
anſwer ſome Objections; yet nothing was reduced to Practice in the Caſe 
during that Part of the Trial, in which the Priſoners were but remotely 
concerned. It may be obſerved, that Corker fell into great Undecencies 
of Paſſion againſt the Witneſs Dugdale; an Argument of Guilt, my old 
Maſter would have ſaid ; yet no Inferences nor Reproofs upon it. Now 
I have given a ſhort, yet true Account of what was but preliminary to 
Wikeman's, and their Trials, I hall go on. Doctor Oates proved, that 
Wateman refuſed Ten Thouſand Pounds, as too little for poiſoning the 
King; which he termed ſo great a Work, and afterwards did undertake it 
for Five Thouſand more, as it was written down in the Entry-Book, kept 
ſometimes at Wild- Houſe, ſometimes at Langhorn's Chamber And fur- 
ther, as appeared by the ſaid Entry-Book, there were Five Thouſand 
Pounds paid in Part, and a Receipt ſubſcribed Geerge Wakeman, which, 
by a Compariſon of Hands, was ſworn to be Sir George's Hand; which Sir 
George ſhifted off by the Help of an Apothecary, as he thought well 
enough; yet granting the Apothecary to ſay true, which is queſtionable 
too, for they are often ſlippery Chapmen, eſpecially conſidering former 
Relations, and future Hopes; and Oates to ſwear true, which no wiſe 
Man will diſpute, there might be two Letters, waich Sir George would 
fur off, from the Improbability of writing two Letters to one Thing, and 
gravely bids the Jury take Notice that he writ but one Letter; he might 
with the fame Modeſty have adviſed them not to believe a Word againit 
him; yet little Notice taken. 

The Improbability of writing two Letters to one Thing, ſeemed to 
weigh ſomething with the Lord Chief Juſtice; though not ſo with Juſ- 
tice Pembert:n, who laid, It might be jo, to ſerve a Turn, very well. 

It was proved likewiſe by Dr. Oates, that MWaleman had a Commiſſion 
to be Phyſician-General to the new Army ; which my Lord Chief Juſtice 
had like to have forgotten, 

Amongſt other Matters, Bedlov depoſed, That Sir George Wakeman 
came into Harcourt's Chamber in a Chate, and told him, he knew not whe- 
ther he ſhould go on or no. Harcourt went to his Cabinet, and took out a 
Bill, and aſked Sir Goorge if he was ready? Sir George ſaid he was, and 
had been long fince, but they were not punctual with him; but what have 
you there? A Bill for two thouſand Pounds at your Service, replies Har- 
court, Which Bill Sir George accepted, and afterwards told Bedlow, that 
the GoJdſmith had allowed of it, and would pay him in the Afternoon. 
When I aleman objected, it was not likely he ſhould diſcover ſo great a 
Secret upon ſo ſmall an Acquaintance ; Bedlew replied, He would have a 
hundred Times more, if Harcourt had but told him he was his Confidant, 
as he had done then. Valeman tambled out into a Paſſion, and ſwore 
that he never ſaw him in all his Life: Yet Bedlow made it out by Cir- 
cumſtances, that he had taken Phyſic of him at the Bath; and that Ac- 
quaintance he did not deny, but called him Rogue, &c. Before the Pri- 
ſoner called his Witneſſes, it may be obſerved, that the Lord Chief Juſ- 
tice ſaid, that Bedleto, the ſecond Witneſs, ſaid no Material Thing againſt 
IVakeman, but only ſome Circumſtantials about a two Thouſand Pound 
Bill; but had not ſaid for what, only ſome Things about the Queen, his 
Lady and Miſtreſs, 

Sir Robert Sawyer replied, Under Favour, and began to ſum up Bed- 
[94's Evidence; fo the Lord Chief Juſtice ſeemed not pleaſed, and an- 
ſwered, What is all this? Call Mr. Zedlow again. To whom he made a 
godly Specch about innocent Blond, and bade him give his Evidence 
enew ; who gave What is above ſaid. Sir George replied, What if the 


—— 
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Queen had given me two thouſand Pounds for my Service done her, is 


3 
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that any Harm? I have deſerved it, I am 1ure, for nine Yeats Service; 
yet a little before he made a Proteſtation before God, he never ſaw Hed- 
{w; a likely Matter, as if an ablolute Stranger ſhould come to the Know- 
ledge of ſuch a Money-Circumſtance, and agree in the Sum too. Bed- 
law went on, and ſwore, that Harcourt ſaid to Sir George, This mil be 
well followed, and chjely obſerved ; becauſe much depends upon it: For if we 
Should miſs to kill him at Windſor, or you miſs in your Way, then we will do 
it at Newmarket, 'T he Lord Chief Juſtice made Bedloto repeat the Words 
again; which he did, only interpoſing [ Hhich we hope you will not]. The 
Lord Chief Juſtice replied very modeſtly, He fays now quite another 
Thing; but was contradifted by the Lord Chief Juſtice North, the Re— 
corder, and Sir Robert Sawyer, and ſubmitted to it moſt Chriſtianly. Then 
Bedlow went on, and ſwore, that Sir George Valeman, in his Hearing, 
declared his Conſent; and that it was one entire Diſcourſe : Upon which 
the Knight, as well he might, ſaid to the Priſoners, Ther 7s my Buſineſs 
done; and he had been a true Prophet, if either Wit or Honeſty had ex- 
ereiſed a due Dominion over the Jury, Now if my old Maier Clodpate 
had been on the Bench, he would have hung hard upon that Expreſſion, 
as alſo upon Sir George's allowing of two thouſand Pounds to be paid for 
Wages ; he would have ſwaggered it, and have ſaid, This is not to be 
ſaid to us that know the Methods of the Court, never to pay ſo much 
Wages at a Time, they always inſtance ſuch Sums; you might, how- 
ever, have brought ſome other Authority beſides yourſelf, which can de- 
ſerve no Credit here, when it is clear by all Circumſtances you invoke 
God to witneſs to a Lye, about your never ſeeing Bedlaw, within theſe 
ten Minutes. | 
Againſt Corker, Oates depoſed, That he ſaw his Patent from Rome to 
be Biſhop of London; that he was privy, and did conſent to Langhorn's 
Propoſal to the Berediftine Monks, to advance fix thouſand Pounds towards 
carrying on his Deſign, his Conlent being neceſſary, becauſe he was Pre- 
ſident; and that Corker ſhould fay further, that he carried on the Deſign 
under the Difguiſe of beſtowing the Queen's Charity; and that he did 
except againſt Pickering, being choſen to kill the King, being that a 
mere Layman was more proper, Mr. Marſhal was charged with the ſame 
Thing, and that Alarſbal went Halt with Conyers, who laid a Wager that 
the King would cat no more Chriſtmas Pyes. 
| Bedlow depoſed further againſt Corker, That he had heard him diſcourſe 
about railing an Army, but nothing poſitively to the Murder of the King. 
Bedl:w accuſed Marſhal much about that Rate; but Marſhal not being; 
ſhy of his Liplabour, fell to impertinent queſtioning him about his know- 
ing him; but was conſuted (but not at all aſhamed in his Lyes) by Sir 
William aller, who was (worn in the Caſe; but Harfbal, with a Come 
pany of ſoft Words, would have perſuaded Sir //7l/iam that he foretwore 
himſelf; the Prieſt ſurely loved to hear himicif prattle, to ſpend fo much 
Time in the waſting of his Credit, about a Thing which was not of 
a Farthing Concern, true or falſe: Then he aſked Bedlow, whether he 
had ever ſeen him before he was taken? Who ſaid, At the Savoy. Ihen 
with an unheard-of Impudence he replied, He would be content to be 
hanged, it Bedlow could prove that he was ever at the Savoy, Bedlow, 
though he had none by to prove that, as perhaps he would have becn in 
the ſame Caſe if he had been to have proved himſelf ever to have been in 
IF:ftminſter-Hall, as the Lord Chief Juſtice intimated ; yet he did it by 


a ſufficient Circumſtance, when he gave Sir William Waller Directions, 
| where to ſearch for the Gun that was to have killed the King; which was 


found accordingly. 'I his is now the Subſtance of what the Priſoners, 
IVakeman, Corker, and 1arſhal, were charged with: The other, Rumley, 
had but one Witneſs againſt him; ſo went off on Courſe. Sir George now 
called his Witneſſes; the chief was Chapman the Apothecary, of which I 
have given a former Account, Then was his Man Hunt, and Elizabeth: 
Henningham, called, who talkcd at the Apothecary's Rate; ſo that Oates 
was not at all contradicted by them, but they might both ſay true, and 
that the Chief Juſtice told them. Ihen Sir Philip Lloyd was called upon 
by Sir George Wakeman, to adjuſt what Dr. Cates ſhould ſay at the Coun- 
cil-Table ; who ſaid, but not upon Oath, that when Sir George was called 
in before the Council, and told of his Acculation, he utterly denied all, 
and did indeed carry himſelf, as if he were not concerned at the Accuſa- 
tion. Then Oates was called in, to tell what he knew ſurther ; for as yet 
he had given but a hear-ſay Evidence (as my old Maſter uled to term it), 
he replied with lift- up Hands, God forbid (for | muſt tell truth, ſays Sir 
Philip Lloyd, let it be what it will) that I should ſay any Thing againſt 
Sir George Wakeman z for | know nothing more a,ainlt him. Oates repli- 
ed, He knew nothing at all of this. Sir Geerge triumphed, and cried, 
This is a Proteſtant Witneſs, Now had old Jultice Clodpate, my old 
Maſter, been upon the Bench, he would have taken up the Knight, an! 
told him, he had given a very oflicious Feſtimony ; for he was to tell 
only what Oates ſai at that I ime, and not to pretend to Skill in Phyti- 
ognomy ; for he was not mealy-mouthed, but would upon Occation 
have talked his Mind to Knights, or any Body, and would have ſaid 
further, It appears to me, and may appear to any Body elf:, that 
this Knight has as great a Kindnefs for Sir George as for Truth, 
and have bidden the Jury obſerved accurdingly; he would not have 
left there neither, for he would have fail, Admit Sir Philip ſays 


This ſhould be read after Nakeman's Trial, Vol, II. Page 957. and is the Pamphlet that Francis Smith was tried and convicted for publiſlung: Sce his Trial, Vol. II. 
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true, and that is as kind to him as can be, what would Sir George infer, 
That Mr. Oates is now tied up in his Evidence? 4 no means, for the 


Caſe is no more than if a Man be brought before a Juſtice of Peace for 
ſtealing a Cow, and that Witneſs makes a folemn Proteſtation, that he 


knows no more againſt him; yet afterwards, upon his Arraignment, ſwears 


to a Horſe too; in another Bill of Indictment, the former Aſſeveration is 


atteſted by his Worſhip's Clerk, gaære, Whether that will quit him for the 


Horſe, or ought to be ſo much as heard in a Court? Beſides, here has been 
a late judged Caſe, Whitebread and, Fenwick's, the Jury was withdrawn 
for want of full Evidence, afterwards one of the ſhort Evidences came to 
ſwear home, and was admitted, the Priſoners-found Guilty, and executed 
accordingly ; if that was right, as no queſtion it was, becauſe practiſed, 
as I have been informed, it muſt be much more in the right now to ad- 


mit of Oates his further Teſtimony, for the Council-Table is no Court 


of Record, as this is. | 
Sir Thomas Doleman was called in for Oates ; who ſaid, that Oates at that 
Time was in great Diſorder and Confuſion, and as feebie as ever he ſaw 
any body in his Life, ſo as he believed he could not give any body a good 
Anſwer; and further ſaid, that JVakeman was called in, and gave his 
Anſwer, at which the Council was amazed ; for hedid not in his Opinion 
deny it ſo poſitively as one that was innocent could, but ſhuffled Matters 
off with Expreſſions of the great T,oyalty and Services to the Crown of 
himſelf and Family, and required Reparation for Injury done. It ſeems 
Sir 1 Sir Thomas had different Sentiments Soul Sir George's 
Mien. hen Sir Thomas Doleman had done, Sir George, unbidden, fell 
into a Repetition of what he had ſaid at the Council-Table in his De- 
fence; which reſolved only into a telling what a good Subject he had 
been for the King, what Work his Brother made at Moregſter, how his 


Father loſt Eighteen thouſand Pounds Eſtate for the King, how he was in 


a Plot for the King, was taken at his Apothecary's, ſome Arms found in 
the Cellar, carried to Priſon, and in much danger of being —_— and 
how his Family was mighty inſtrumental in the ſaving of the 

Colonel Gifford, his Couſin Carlos; and that the Pendrels were menial 
Servants to the Family. | | 

Then Corker was called; who began with a florid Diſcourſe reflecting 
upon the Witneſſes, that they had been Men of ſcandalous: Lives, and 
that there was no Plot; which he flouriſhed off as well as he could, but 
not to any reaſonable Satisfaction; then he came to trifling about going 
to Lamſpring in We/tphalia, and ſuch other ſmall Matters; but at laſt he 
ſaid, he was not Preſident of the Benedictines; which was material, had it 
been well proved, for it obviated Mr, Oates his Accuſation of conſenting 
to the Six thouſand Pounds as Preſident. Then Marſhal was called 
to ſay for himſelf; who made a great Pother about a white Spot under 
his Perriwig, and Sir William Maller's ordering him to put it off; and 
many Inferences he would have made; and then made a great Stir about 
Witneſſes that could have come within three Days, and many other 
Things to no Purpoſe. Then Corker called his Witneſs, Nell Rigby, 
to prove that he was in the Savoy when Pictering was taken; and that 
Oates and Bedlow did know fo much: She likewiſe averred, that Staple- 
ton was Preſident of the Benedictines, and Corker never officiated as ſuch ; 
and that ſhe ſaw Mr. Oates once in the Houſe, who came a begging to 
Mr. Pickering for Charity, and that was in the midſt of the Plot, as was 
made out by Circumſtance; from whence Marſhal inferred, It was not 
likely they ſhould truſt him with any thing of that nature, and ſuffer him 
to want. This now muſt be a new Contrivance, for it would have been 
ſet up before in Pickering's Trial, had there been any thing of Truth in it. 
I now wonder that none from the Bench ſet upon that Bitch-Fox, to 
run down her Teſtimony ; for allow that to be true, the Plot is Nonſuit, 
Semel F ee omnes; my old Maſter would have clawed the Three- 
penny Baggage, and told her her own, and likewiſe have broke her Credit 
with the Jury, by the Circumſtances, that it was never before offered; a 
thing that they could not be ſo careleſs in, had the thing been true. Now 
Mrs. Sheldon was called to prove Stapleton Preſident of the Benedictines; 
who accordingly did ſo. Then Alice Broadhead did the ſame. 

Then Dr. Oates was called again, but never examined; he is wiſe 
that can tell why, without Somebody was afraid he ſhould have clear- 
ed the Point, as it was formerly in another Caſe about Mr. Howard's 
Son. | 
Then the Court aſked them, if they had done all three? Sir George Wake- 
man fell to a deteſting, forſwearing, and abominating the Plot, and that 
he never had a Farthing for any ſuch Thing; Corker much at that rate; 
and Marſhal made an Harangue, that, had it not been for my Lord 
Chief Juſtice North, I believe would have laſted till now; it was all full 
of Proteſtations of the Innocence of the executed Perfons, which were fully 
anſwered by the Chief Juſtice Scroggs ; who after ſome little trifling Veli- 
tations with the Prieſts, ſummed up the Evidence. In the firſt he preved, 
by Mr. Jenniſon, as has been hinted before, that Ireland died with a Lye 
in his Mouth, 

Nou a Man would wonder what he ſhould urge that for, unleſs to infer, 

That if dying Men in their laſt Breath would lye, why ſhould living Per- 


ing, as 
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ſons be believed under their Circumſtances ? Eſpecially when a Jury is fret 
by the Law to do what they will without Blemiſh in the Caſe. 

Then the Chief Juſtice goes on, and ſums up Oates his Evidence againſt 
Fakeman ; which his Lordſhip, leaving or forgetting all the materia 
Points, makes only circumſtantial : till Sir Robert Sawyer put him in 
rind of his Commiſſion, ſeen by Oates, to be Phyſician to the new Army: 


and then his Lordſhip goes on, and allows that, as likewiſe that he refuſe; 


Ten thouſand Pounds, and would have Fifteen thouſand to do the 


Work; but, with an unuſual Sweetneſs, leaves the Truth with the Jury, 


and then falls moſt religiouſly into a Declaration againſt ſhedding inno- 
cent Blood: which he did ſo pathetically, as no Man would judge him 
to be the Son of a Father who, as Moderns ſay, was not very ſcrupuloyz 
in that Point. | : 

Then he goes on to Mr. Bedlow's Evidence; and though he ſummed it 
up a little ſhort, yet he makes him a ſecond Witneſs againſt J/akeman, it 
the Jury will believe him. Now conſidering theſe [Vs] were never put 


before, why the Devil ſhould they now, would old Cloapate have ſaid; 


and ſo ſay I, Tom Tickle-foot. 

And then the Chief Juſtice prays the Bench in Aid, if he had forgotten 
any thing material. 

Then his Lordſhip was pleaſed to ſay, the Evidence againſt Corker was 
not full, ſo as to prove any Fact, but only ſome Words; and that he 
was not Preſident of the Benedictines, his Lordſhip affirmed from the Tef. 
timony of three Flingſtinks, without any Manner of Hint to the Jury 


that they were not upon their Oaths. The Charge againſt Marſhal, his 


Lordſhip ſaid, was rather Jeſs than againſt Corter; and fo accordingly 
lightened it, as became him, 

Then he comes to Sir Philip Zloyd's Teſtimony, which he laid as great 
a Streſs upon as it would naturally bear; and, ſo as to invalidate any fur. 
ther Teſtimony againſt Sir George Wakeman, his Lordſhip was pleaſed to 
name Sir Thomas Doleman's Evidence, but with ſo little Reſpect, as he 
might have as decently let it alone: And to invalidate Oates his Teſti- 
mony further, he takes Notice that he was begging, without Intimation 
to the Jury of any Probability of the Matter, which muſt utterly deſtroy 
Mr. Oates for the future; for Nobody that believes that, can believe any 
thing he ſays of the Plot. And then, after a pious Exhortation to the 
Jury to take care of Innocent Blood, he concludes, telling them, That 
if they believe Oates and Bedlow, they may do well to find the Priſoners 
Guilty ; otherwiſe not. | | 

Bedlow charged the Chief Juſtice, for not ſumming up his Evidence 
right ; who only replied, he knew not by what Authority this Man ſpeaks, 
] ſhall only make this Obſervation- upon his Lordſhip : In all former 
Trials he went on without the leaſt Heſitation, or running the ſame over 
again, as he did not in this; eſpecially about the Concern of innocent 
Blood: But, by all that's good, it was my old Maſter Clodpate's Diſeaſe, 
Peace be with him ! always to ſham up an Evidence when any body had 
been with him the Morning before. 

About an Hour after the Jury returned, and brought them in Not 


Guilty; but, according to their abundance of want af Underſtanding, 
| enquired whether they might not bring them in guilty of Miſpriſion, or 


no? Now could ſuch a Thing come into their politick Pates, had they 
underſtood what the Word meant? For that implies a knowing of, but 
not conſenting to, a Treaſon. Now there was no manner of Colout 


for ſuch a thing ; for the Evidence was full, if they believed them, as 


to abſolute Treaſon ; if not, why would they think of any thing but 
Acquittal ? But it may be they knew not the Force of the Word, which 
led them into that Error; I am ſure that's their beſt Plea ; otherwiſe they 
muſt yield themſelves to be great Betrayers of their Nation, and lie un- 
der a damned Suſpicion of being foully practiſed upon; eſpecially if that 
be true that runs about in Coffee-houſes, That a Gentleman that went 
out amongſt them had a ſealed Paper of Fifty Guineas thruſt into his Hand. 

They ſay in the North, That a Jury conſiſts of eleven Fools and 2 
Knave: Now thoſe of the South, as being more refined Wits, are of a 
nobler Conſiſtence, as having more of the Knave in them; for had ther 
had a mind to have examined Matters, and not barely to have acqui- 
eſced in outward Appearance, they might have conſidered, that Oates and 
Bedlow did not ſwear by Practice, like the Boys of St. Omer's, from this 
Circumſtance, That Rumley had but one Witneſs againſt him. Now 
had Hanging, and not Truth, been the deſigned Matter, how eaſy a 
thing had it been for Captain Bedlow to have agreed with Dr. Oates, and 
made up two Witneſſes againſt Rumley, is obvious to every conſidering 
Capacity, and might have played ſuch a Prank formerly to have ſerved a 
Turn, when they were liſted amongſt the Pope's Mamalukes. 

It is no ſmall Wonder, I confeſs, to Tom Ticklefeet, that Nobody from 
the Bench nor Bar hinted that Circumſtance; my old Maſter Clodpatt 
would have been hanged before he would have miſled ſuch a Barn-door. 

I am more particular in this, to the end that Circumſtance of their not 
combining, may induce Juries for the future to look upon them as Men 
that ſwear only according to the Dictates of Truth, notwithſtanding the 
ſham Tale of the Doctor's begging at Pickering's. 
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N U M B ER XIX. 


The Lord Chief- Fuſtice Scxocos 


bis Speech in the King's-Bench, the fir/f Day of this preſent 


Michaelmas-Term, 1679, occaſſoned by many libellous Pamphlets which are publiſhed againſt Law, 
zo the Scandal of the Government, and Publick Juſtice : Together with what was declared at the ſame 


Time on the ſame Occaſion, in open Court, by Mr, Juſtice Jones, and Mr. Juſtice Dolben “. 


viour, and to appear here this Day, for ſaying falſe and ſcandalous 


[ HAVE bound over this Man, Richard Radley, to his good Beha- 
Words of me, which are ſworn to by two ſeveral Affidavits; viz. 


Un Lewis maketh Oath, That on the ſeventh Day of Auguſt, 1679, 


there being a Difference between Robert Raylett and Richard Radley, 
he heard the faid Richard Radley ſay to him the ſaid Raylett, If you think to 
have the Money you have overthrown me in, go to Weal-Hall to my Lord 
Scroggs ; for he has received Money enough of Dr. Wakeman for his Acquittal. 


HERS bs 
Jurat. 4˙⁰ die Septem. William Lewis. 


1679, coram me, 


5 ; Will. Scroggs. 


NR Obert Raylett maketh Oath, That there was a Trial at the lf? Eſſex 

1 between him and one Richard Radley, where he recovered Thirty- 
eight Pounds; and he happening to be at Mort on the ſeventh Day of 
Auguſt, 1679, over-ggainſi the Houſe of the ſaid Richard Radley, the fd 
Richard Radley told him, If you expect the Aliney you have over=thrown me 
in, you may ge to Weal-Hall ; for there is Money enough come in now. 


Jurat. 4's die Septem. 
1679, coram me, 
Vill. Scroggs. 


Robert Raylett. 


Firſt, I would have all Men know, that Lam not fo revengeful in my 
Nature, nor ſo nettled with this Aſperſion, but that I could have paſſed 
by this and more; but that the many ſcandalous Libels that are abroad, 
and which ſeflect upon Publick Juſtice, as well as upon my private ſelf, 
make it the Duty of my Place to defend one, and the Duty 1 owe to my 
Reputation to vindicate the other. 

And having this Opportunity, I think this the propereſt Place for both. 
If once our Courts of Juſtice come to be awed or ſwayed by vulgar Noiſe, 
and if Judges and Juries ſhould manage themſelves ſo as would beſt 
comply with the Humour of Times, *tis falſly ſaid, That Men are tried 
for their Lives or Fortunes; they live by Chance, and enjoy what they 
have as the Wind blows, and with the ſame Certainty : The giddy Mul— 
titude have Conſtancy, who condemn or acquit always before the 'I rial, 
and without Proof, | 

Such a baſe, fearful Compliance made Felix, willing to pleaſe the 
People, leave Paul bound; who was apt to trembie, but not to follow his 
Conſcience. The People ought to be pleaſed with Publick Juſtice, 
and not Juſtice ſeek to pleaſe the People. Juſtice ſhould flow like a 
mighty Stream ; and if the Rabble. like an unruly Wind, blow againſt it, 
it may make it rough, but the Stream will keep its Courſe, 

Neither, for my Part, do I think we live in ſo corrupted an Ape, that 
no Man can with Safety be juſt and follow his Conſcicnce : If it be other- 
wiſe, we muſt hazard our Safety to preſerve our Integrity. | 

And to ſpeak more particularly as to Sir George Wakeman's Trial, 
which I am neither afraid nor aſhamed to mention, I know that all honeſt 


and underſtanding Men in the Kingdom (ſpeaking generally) are 


thoroughly ſatisfied with the impartial Proceedings of that Trial, taking it 
as it is printed; which was done without the Peruſal of one Line by me, 
or any Friend of mine. Tho', by the way, I wonder by what Authority 
that arbitrary Power was aſſumed, to forbid any Friend of mine the ſeeing 
of it, before it was put out. 

However, as it is, I will appeal to all ſober and underſtanding Men, 
and to the Long Robe more eſpecially, who are the beſt and propereſt 
Judges in ſuch Caſes, as to the Fairneſs and Equality of that Trial. 

For thoſe hireling Scribblers that traduce it, who write to cat, and lye 
for Bread, I intend to meet with them another Way, for they are only 
late whilſt they can be ſecret ; but ſo are Vermin, ſo long only as they 
can hide themſelves. | 

And let their Brokers, thoſe Printers and Bookſellers by whom they 
vend their falſe and braded Ware, look to it ; ſome will be found, and 
they ſhall know that the Law wants not Power to punith a libellous and 
licentious Prefs, nor I a Reſolution to execute it. 

And this is all the Anſwer is fit to be given (befides a Whip) to thoſe 
Hackney-Writers, and dull Obſervators, that go as they arc hircd or 
ſpurred, and perform as they are fed, who never were taught. 

If there be any ſober and good Men that are miſled by falſe Reports, or 
by Subtilty deceived into any Miſapprehenſions concerning that Irial, or 
myſelf; I ſhould account it the higheſt Pride, and the moſt ſcornful thing 
in the World, if I did not endeavour to undeceive them. 

To ſuch Men therefore I do ſolemnly declare here, in the Scat of | 
Juſtice, where I would no more lye or equivocate than I would to God | 
at the Holy Altar. | | 

I followed my Conſcience, according to the beſt of my Underſtanding, 
in all that Trial, without Fear, Favour, or Reward, without the Gift 
ct one Shilling, or the Value of it directly or indirectly, and without any | 


. 59 — . 
Promiſe or Expcctation whatſoever. 


— 


* To be read aſter Sir George Wakemar's / Tom Tichle- ſust's Obſervation®), 2ar/ſha?s, and Rune Trials, in Vol I, 


4 | 


atten 


— 


Execution. | 

They have had fair Trials, and ſome that have ſuffered have had the 
Ingenuity to confeſs it; and they ſhall ſtill be try'd according to the Evi- 
dence, and the Probability and Credibility it carries with it. 

But this I muſt ſay, he that thinks there is no Plot, is blind with Pre- 
judice, or willfully ſhuts his Eyes. | | 

The Prieſts and Jeſuits had a Deſign to root out the Prateſtant Reli— 
gion, and bring in Popery, and that is directly to overthrow the Govern- 
ment; and to effect this, that they would kill the King. Were there no 
more, their Doctrine and Practices go very far to prove it; and he that ſays 
the contrary, is as much out, as where in a printed Pamphlet he too con- 
hdently aflerts, That in all their Papers that were fea: ched, there was 
not one ill Letter found, or any thing that was ſuſpicious. 
Letters, and the Letter found amongſt Harcourt's Papers, will never be 
anſwer'd ; not by ſaying, That a Meeting ſo exactly appointed, with all, 
Cautions imaginable: (as not to appear too much about the Town, fol 
fear of diſcovering the Deſign, which in its own Nature requires Secrecy), 
that this was only a Meeting to choole an Officer. 

And yet to affirm, That this is not fo much as ſuſpicious at leaſt, is a 
Confidence, that the Ingenuity of a Jeſuit only will undertake to own, 

However, in the mean Time, the extravagant Boldneſs of Men's Pens 
and Tongues is not to be endured, but ſhall be ſeverely puniſhed : For if 
once Cauſes come to be try'd, with Complacency to popular Opinions, 
and ſhall be inſolently cenſured if they po otherwiſe, all publick Cauſes 
ſhall receive their Doom az the Multitude happen to be poſſeſted; and at 
length every Cauſe ſhall become publick, if they will but eſpoule it; at 
every Seſſions the Judges ſhall be arraigned, the Jury condemned, and 
the Verdicts over-awed to comply with popular Noiſe, and undecent 
Shouts. 

There are a fort of Men, I doubt, that too much approve and counte— 
nance ſuch vuigar Ways, and count it Art and Stratagem, that embrace 
all Sorts of Informations, true or falſe, likely or impoſſihle, nay, though 
never ſo filly and ridiculous, they refuſe none: So ſhall all Addreſſes bo 
made to them, and they be look'd on as the only Patrons of Religion and 
Government, though they ſhould have but little of the one, and would 
maintain the other only ſo far as their own Share in it comes to, 

Theſe, Sir Politicks, (if ſuch there are) deceive themſelves as much as they 
do others, and are not what they imagine themſelves to be, with under- 
ſtanding and honeſt Men; no not with thole they think they gull neither, 
for they uſe them to ſerve their Purpoſes, as they think they terve others; 
and if ever Time ſhall ſerve, *twill prove fo. 

Let us purſue the Diſcovery of the Plot, in God's Name, and not baulk 
any Thing, where there is Danger or Suſpicion upon reaſonable Grounds z 
but not fo over-do it, as to ſhew our Zeal : We will not pretend to find 
what is not, nor ſtretch or Thing beyond what it will bear, to reach 
another ; nor count him a Turn-coat, and not to be truſted, that will 
not betray his Conſcience and Underſtanding, that will not countenance 
unreaſonable Boldneſs, nor believe incredible Things, leſt we fall into 
what we juſtly condemn in the Papfts, Cruelty, and vain Credulity : 
Such Courſes cannot be the Reſult of honeſt Intentions, but ſhrewdly ta 
be ſuſpected rather a Diſ-uiſe, in purſuing one Villainy to commit another, 

For my own Part, without any other Meaning or Refervation whatſo- 
ever, I freely and heartily declare, I will never be a Pap!/?, nor a Rebel; 
but will, to my Power, ſuppreſs Popery as an open Enemy, and Faction 
as a ſecret one, 

No Act of Oblivion ought to make us to forget by what Ways our late 
Troubles began, when the Apprentices and Porters mutinied for Juſtice, 
in their own Senſe, And though I am morally certain, that no fuch 
EiFe& will follow. as. did then, yet the like Inſolence ought not to be 
ſuffered for the Example paſt, and to come. 

The City of Lindon, 1 mean the Lord Mayor and Aldermen, and ge- 
nerally all Men of Vajuc and Worth there, I think in my Conſcience, are 
at this Day as loyal and religioutly diſpoſed to deſend the King and the 


Government, and maintain the true Prozeftant Religion to their utmoſt, as 


any former Age what ſocver can fhew; and | know the King thinks fo 
too, and is therefore revlly and heartily as kind to them. 

And therefore, though our Jealouhes may be many, our Fears need 
not be ſo: For whoſocver they are that den Diſturbances, and publick 


Diſſen- 


Coleman's/ 
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Diſſentions, for private Ends, will find they are rather troubleſome than | the Subverſion of the Happineſs of the Kingdom. As for the e 
dangerous; and the greateſt Miſchief they will be able to effect, will be | ed at in this Affidavit, I was not preſent at it myſelf, I was deten 
upon themſelves. - . | | | imp uſual Infirmity, ſo that I could not attend that Service; tor in. 

In ſhort, it is the proper Buſineſs of this Court, and our Duty; that ſit | have I read the Relation of it in Print, ſo conſiderately as to give a Tudo. 
Judges here, to take care to prevent and puniſh the Miſchiefs of the Preſs. | ment upon it: But I am very confident, (upon m Re of the In. 
For if Men can, with any Safety, write and print whatever they pleaſe, | tegrity of my Lord, and the reſt of my Lords the ſudges that were there, 
the Papiſii will be ſure to put in for their Share too: So that-what between | for there were all the Chief Judges, and almoſt all my Brothers) that 
them, and the FaQtious, and the Mercenaries that write for him that | that Trial was managed with exact Juſtice, and perfect Integrity, by them. 
hires, and for what they are hired, we ſhall be infected with the French | And therefore I do think it very. fit, that this Perſon be proceeded 
Diſeaſe in Government, and be over-run with Lyes and Libels; which | againſt by an Information, that he may be made a public Example to all 
agrees neither with Englihmen's Honeſty, nor Courage, who were wont | ſuch as ſhall preſume to ſcandalize the Government, and the Governors, 
to ſcorn to ſay what they durſt not own. | with any falſe Aſperſions or Accuſations. 2 


LE Mr. Fuſtice Jo Es. | Mr. Fuflice Do L BEN. | 
E have a particular Caſe here before us, in a Matter of Scandal 1 Am of that Mind, truly; and am very glad we have lit upon one of the 
againſt a great Judge, the greateſt Judge in the Kingdom, in Cri- Divulgers of theſe Scandals. I was preſent at that Trial, and, for m 
minal Cauſes; and it is a great and an high Charge upon him. And | Part, I think the Scandal to my Lord Chief Juſtice was a Scandal to y; 
certainly there was never any Age, I think, more licentious than this, | all that were there; for if he had miſbehaved himſelf in _—_— Manner 


8 


* 


in * Governors, ſcattering of Libels and ſcandalous Speeches | as ſome have reported, we had been ſtrange People to fit {till and lay 
againſt thoſe that are in Authority; and, without all doubt, it doth be- | nothing, or not interpoſe to rectify wherein he did amiſs : And therefore 
come this Court to ſhew their Zeal in ſuppreſſing it. I defire this Man may be proceeded againſt, for an Example to others. 


I am old enough to remember (and, perhaps, feel the Smart of it yet) 
the Beginning of the late Rebellion (for a Rebellion it was, and deſerves May 29, 1680, this Richard Radley was convicted of ſpeaking ſcanda- 


no other Name). I know it had the Fore-runner of ſuch Libels, and | lous Words againſt the Lord Chief Juſtice Scroggs, and fined 2007, 
Scandals againſt the Government, as this is; and it followed almoſt to | A 
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Mr. Tuwin being condemned at the Summer Aſſizes at York*, and after three Months Reprieve, 
was at laſt, viz. October 23 next enſuing, Hanged, Drawn, and Quartered, at the uſual Place 
of Execution there: Arriving at the Gallows, he delivered in Writing this following Speech. 


2 Þ HIS ſudden News of my Execution (after my Reprieve) coming ſo | in contained, not pertaining to Allegiance; and therefore if an Oath, 
unexpectedly, made me fear I ſhould have more Severity ſhewed me | containing nothing but Allegiance, had been legally tendered me, I ſhouid 
than has been to others; and, conſequently, that I ſhould” not have my | have thought it a Sin to refuls it. | 
full Liberty to declare my Mind in the Place of my Execution; therefore Laſtly, I acknowledge myſelf a Prieſt, and to have (about Fifteen 
I have briefly expreſſed myſelf in Writing, as followeth : Years) performed the Prieſtly Function; which I am ſo far from denying, 
Firſt, As I hope for Salvation and Benefit of the Blood and Paſſion of | that I thought it the greateſt Honour imaginable. 
my Bleſſed Saviour, I moſt ſincerely proteſt, that what Rob. Balron, and Now, dear Countrymen, having made this Proteſtation in the moſt 
L. Mowbray ſwore againſt me, was abſolutely falſe ; for here, in the Pre- | plain and ſerious Terms I could, without all Equivocation, or mental 
ſence of the Eternal God, I declare I never knew of any Conſult at Barn- | Reſervation whatſoever ; I appeal to the Eternal Judge, whether all good 
bow, the leaſt prejudicial to the King or Kingdom; nor was I ever at any | Chriſtians ought not rather to believe what is here in this manner ſworn 
ſuch Conſult, or Meeting, with Sir Thomas 4 Mr. Gaſcoigne his | by me, in my preſent Circumſtances, than what was ſworn by my Accu- 
Son, Sir Miles Stapleton, the Lady Tempeſt, Mr. Ingleby, or any other, | ſers, whom, notwithſtanding, I beg of God Almighty to forgive; as alſo 
where any thing was treated, ſpoken, or written, about killing the King, | the Jury, and all others, who have, in any kind, concurred to my 
or Alteration of the Goveryment ; nor did I ever ſee, or know of any Liſt | Death. | 
of Names of Perſons mentioned, and ſworn by them againſt me. | 
Secondly, Upon my Salvation I declare, that I never had been in my Then again profeſſing his Innocence, and praying for his King and 
whole Life-time guilty, even ſo much as in Thought, of any Treaſon | Country, he concluded with theſe ſeeming Prophetick Words: 
againſt his ＋ or the Kingdom; being directly contrary to the Prin- 
ciples of our Faith. Though I know the Affairs of the Kingdom are in a bad Poſture, yet 
Thirdly, That although I have, and do declare againſt the Oath of | I hope they will be cleared ere long; and then the Actors thereof will be 


Allegiance, as it is worded, yet it is only by reaſon of ſome Clauſes there- | more fully known, 


NU MB £0 XXI. 


The Examination of Captain WILLIAM Bepiow, deceaſed, relating to the Popiſb Plot; taken in his Iaſt 
Sickneſs, by Sir Francis North, Chief Juſtice of the Court of Common-Pleas. Together with the 
Warrative of Sir Francis North, at the Council-Board : And the Letter of Sir Francis North, 79 
Mr, Secretary Jenkins, relating to this Examination. Peruſed and figned to be printed, accord- 


ing to the Order of the Houſe of Commons, by me William Williams, Speaker +. 


The Examination T4 Capt. William Bedlow, taken upon Oath before the Lord | upon, ſhould clear their Party, and then ſhould fly upon them with the 


0 } 
Chief Juſtice North, at Briſtol, ou Monday the 16th of Auguſt, 1680, Sword of Revenge. 
| And this Examinant doth further add, That the Queen is not, to this 


HE Examinant ſaith, That the Duke of York hath been ſo far | Examinant's Knowledge, nor by any thing that he could ever find out, 
engaged in the Plot, as he hath ſeen by Letters in Cardinal Bar- | any way concerned in the Murder of the King, but barely by her Letters 
barini's Secretary's Study, that no Part that hath been proved againſt any | conſenting and promiſing to contribute what Money the could to the in- 
Man already, that hath ſuffered, but that to the full thoſe Letters have | troducing the Catholick Religion. Nay, 'twas a great while, and it made 
made him guilty of it; all but what tended to the King's Death. And | her weep, before ſhe could be brought to that. 
at Rome J aſked Father Anderton, and Father Lodge, two Jeſuits, What a IFilliam Bedloiu. 
would the Duke do with his Brother when he was King? And they an- | Furat. 16 die Aug. 1680, 
ſwered me, They would ſind a Means for that; they would give him no ceram me, 
Trouble about it. Then I told them, I believed the Duke loved his Bro- Fra. North. 
ther ſo well, he would ſuffer no Violence to be done to him: They ſaid, 
No; if the Duke could be brought to that, as he had been religiouſly to | The NARRATIVE of Sir Francis North, Lord Chief Juſtice of the 
every thing elſe, they might do their Work; their other Buſineſs was Common-Pleas, at the Council- Beard. 
ready ; and they might do it preſently. But they knew they could not | 
bring him to that Point, but they would take care for that themſelves. AT my firſt coming to Mr. Rumſey's Houſe, where I was to lodge at 
They had not begun with him, to leave him in ſuch Scruples as that, but Briſtol, upon Monday the 16th Day of Auzuj/? in the Afternoon, 
they would ſet him into his Throne, and there he ſhould reign blind-fold | being the firſt Day of the Aſſizes, Sir Jun Knight came to me, and ſaid, 
three or four Days; for they had ſettled ſome they ſhould pitch the Action | That Mr. Bedleto lay dangerouſly ill of a Fever, and had little Hopes of 
This to be read after his Sentence in Vol. III. Pag. 89. | 


+ Bedoze having been fo remarkable a Witneſs in the ſeveral Trials of the Popiſh Plot, it is thought proper to inſert here what he declared upon Oath to the Lord 
Chief Juſtice North, four Days before his Death, (which happened Auguft 20, 1680,) which ſhould be read aſter thoſe Trials, in Vol. II. Lit 
Ife; 
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ſomething of great Conſequence to me before his Neath. I told him, I 
would give bim a Viſit that Night after Supper, about Nine o'Clock, if 
1 might be ſatisfied of two Things: Firtt, That there was no Infection 
in his Diſtemper : Secondly, That the Time would not be inconvenient, 
but he might diſcourſe to me without Prejudice to his Condition, After 
a little while, two Phyſictans came to me, and affured me, that there was 
no Danger of Infection, and that the Time I had appointed would be 
moſt proper ; for commonly he took his Repoſe in the Afternoon, and at 
Nine o'Clock he would, in all Probability, be refreſhed, and fit to diſcourſe 
with me. Thereupon, I declared my Reſolution of going, and deſired the 
Company of the two Sheriffs, and my Brother, Roger North, and appointed 
my Marſhal, William Janes, to go with me. As we were upon the Way, 
Mc. Croſſman, a Miniſter in that City, told me, Mr. Bedlow had deſited 
him to come with me to him: I ſaid, It was very well, and I ſhould be 
lad of his Company. Whereupon we went all together ; and bein 
come into the Room where Mr. Bediow lay, I ſaluted him, and faid, 
was extreme ſorry to find him ſo ill; I came to viſit him upon his own 
Defires : I did imagine he had ſomething to impart to me, as a Privy- 
Councillor, and therefore if he thought fit, the Company might with- 
draw. He told me, that needed not yet, for he had much to ſay, which 
was proper for the Company to hear : And having ſaluted the Sheriffs, 
and Mr. Creſſman, he diſcourſed to this Purpoſe {> 
That he looked upon himſelf as a dying Man, and found within himſelf 
that he could not laſt long, but muſt ſhortly appear before the Lord of 
Hoſts, to give an Account of all his Actions. And becauſe many Per- 
ſons had made it their Buſineſs to baMe and deride the Plot, he did, for 
the Satisfaction of the World, there declare upon the Faith of a dying 
Man, and as he hoped for Salyation, T hat whatever he had teſtified con- 
cerning the Plot, was true; and that he had wronged no Man by his 
Teſtimony, but had teſtified rather under than over what was Truth; 
that he had nothing lay upon his Conſeience upon that Account; that 
he ſhould appear chearfully before the Lord of Hoſts, which he did ve- 
rily believe he muſt do in a ſhort Time. He ſaid, He had many Wit- 
neſſes to produce, who would make the Plot as clear as the Sun; and he 
had other Things to diſcover, which were of great Importance to the 
King, and the Country. Hereupon, he making ſome Pauſe, I told him, 


The Plot was ſo evidently made out, that no reaſonable Man, no Proteſ 
| tant, I was ſure, could doubt of the Truth of it: But he ought not to 


| have concealed any thing that concerned the King ſo highly ; he ought 
to diſcover his whole Knowledge in Matters of Treaſon: that Traitors 
may be apprehended and ſecured, who otherwiſe may have Opportunity 
to execute their treaſonable Deſigns. To this he replied, That much of 
that which he had not diſcovered, was to corroborate his former 'Teſti- 
mony ; that he had concealed nothing that was abſolutely neceſſary to 
the King's Preſervation ; that he thought it not fit to accuſe more rg 
ions, till he had ended with thoſe whom he had already accuſed, He 
expreſſed great Grief and 'T rouble at the Condition of his poor King and 
Country, (ſo he termed them) whom he knew at that Lime to be in 
imminent Danger from the Jeſuits, who had reſolved the King's Death; 
and he was ſure they would ſpare him no longer than he continued to be 
kind to them. He ſaid, He was privy to their Conſultations at Salamanca 
and Valladolid, where they uſed to obſerve the favourable Conjuncture they 
had to introduce their Religion into England; which conſiſted in their 
having a Head, who muſt be ſet up, whatever came of it; and, if they 
let ſlip that Opportunity, they ſhould never have ſuch another; for with- 
out a Head they could do nothing. He ſaid further, He knew the Wick- 
edneſs and Reſolution of the Jeſuits; they ſtuck at nothing to compaſs 
their own Ends: They had attempted to poiſon him, but he had eſ- 
caped. 
* When he had finiſhed this Diſcourſe, (which laſted about a Quarter of 
an Hour) I aſked him, If the Company ſhould now withdraw ? And he 
ſaid, Yes; and ordered his Nurſes to po out, and only his Wife to ſtay 
to tend him: And thereupon, all went out, ſaving Mrs. Bedlow, myſelf, 
and my Servant ///itliam Janes. Then I told him, I thought it convenient 
that what he ſhould then ſay unto me, ſhould be upon Oath : He replied, 


WIPE NDAR _- 


Life; and-defired that I would give him a Viſit, that he might impart 


(462) 


That it was neceſſary it ſhould be fo ; ahd called for a Bible but my 


N Servant having brought a Book with him; adminiſtered the Oath to him; 
and laying his Paper upon a Chair by the Bedſide; writ down his Depo- 


ſition as he delivered it. TOP 

When Mr. Braloto had concluded, and ſaid, That was all he had to 
inform me of, I took the Paper, and read it over diſtinctly to him, and 
he approved it, and ſigned it, laying the Paper upon a Pillow. 

I thought it not fit, conlidering his Condition, to perplex him wita 
Queſtions, but took his Information as he offered it, and held no Diſ- 
courſe with him when the Company was withdrawn, but concerning the 
true ſetting down his Depoſitions; and when he ſeemed to be weary, to 
mind him of taking Cordials, which his Wife reached to him as he de- 
ſired them. 

The next Day, Mr. Bedlow's Brother came to me, and told me, that 
his Brother deſired a Copy of the Depoſition he made before me: But E 


out the King's Leave; but I would move the King in it, and if he gave 
Leave, I would take Care to ſend one to him : And Mr. Bedlow's Bro- 
ther then told me, That it was his Brother's Deſire that i ſhould repre- 
ſent to His Majeſty his Condition, and that his Sickneſs was very charge— 
able; and move His Majeſty on his Behalf for ſome Supply of Money 
for his Subſiſtence; which I promiſed to do. 


This is all that I can recolle of what paſſed upon this Occaſion, and is in 
Subſtance true; but the very Words, or the Order, I cannot poſitivil, te 
member, 

FRA. NoR TH. 


To the Right Honourable Sir Lyonell Jenkins, one if his Mayjefly's Princital 
Secretaries of State, 


$ 1 R; 


1 | Always intended to write from hence; to pay my Thanks for the 

whole Circuit, which was much more pleatant, by your Favour of 
holding Correſpondence with me. But now I have Buſineſs of ſome 
„Importance: For as ſoon as I came to this City, I received a Meſſage 
* from Mr. Bedloꝛo, by Sir John Knight, that he being very ill, and, in 
* the Judgment of Phyſicians, in great Danger of Death, had ſome Bu- 
e ſineſs of great Moment to impart to me. | knowing the Man, and 
be the Seaſon, would not refuſe the Pains to give him a Viſit ; and being 
* fatished by Phyſicians that there was no contagious Quality in his 
„ Diſtemper (though I did not much fear it), | went well accompanicd 
and in the Preſence of the Company he declared, That whatever he 
had ſaid relating to the Plot was true; and he being a dying Man, had 
* nothing lay upon his Conſcience upon that Score, The greateſt 
% Trouble he had was the Danger the King (whom he loved above all 
„ Things) was in from the Papiſis at this Time, who would attempt his 
«© Life as ſoon as ever he ſhould ceaſe to be kind to them; and many other 
„ Expreſſions of this kind. After this, I aſked, if he had ang Thing to 
„ impart to me in private: He told me, he had. And having made the 
„Company withdraw, all but my Clerk, I took the encloſed Examina— 
tion upon Oath. You may imagine I was not curious to perplex him 
with Queſtions: I took it juſt as he delivered it. Of what Significa— 
“tion it will be, I leave to wiſer Men. I think my Duty is to tend it 


ce mands, 
Hur maſi humble and 
5 faithful Servant, 


6% FRA. NorTH,” 
Ten at Night. The Copy encliſed is 


haſlily and ill taken. 1 ſhall bring 
the Original with me. 


N M Þ 


The humble PETITION of the Lord Mayor, Aldermen, and Commons of the City of London, in 


. 


Common Council aſſembled, as it was preſented to his Majeſty in Council ar Windlor, upon Monday 
the 18th of June, 1683. Together with the Lord-Keeper (North's) Speech (a.) 


[Publiſhed by His Majeſty's Special Command.) 


To the KING 's Moſt Excellent MajesrTy: 


The humble PETITION of the Lord Mayor, Aldermen, and Com- 


mons of the City of London, in Common-Council aſſembled: 


Sheweth 
7 HAT Your Petitioners are heartily and moſt unfeignedly forry for the His 
government of thi. your City, of late Years, whereby the Citizens have fallen 
under your Majefly's Diſpleaſure ; which cccafimed a Quo Warranto to be 


brought againſt them ; upon which Tudgment hath been pronounced for the Seizure | 


of their Liberties and Franchiſes into your Maj: ſty's Hands. 

That your Petitioners are deeply ſenſible of, and thankfully acknowledge the 
great Favour of this Opportunity of Application to your Royal Grace, vouchſafed 
them by Means of yeur Majeſty's nit requiring Fudgment to be immediately en- 
tered thereupon. 

And now, conſidering this our diſtreſſed Condition, we humbly caſt ourſelves at 
your Royal Feet ; imploring your princely Compaſſion and Grace to be extended 


to this your ancient City; maſt hunilly begging your Majeſty's Pardon for all our 
Offences. 


And we do, in the Name of ourſclves, and all the Citizens, humbly 
tender, and pray your Majeſty to accept the moſt ſi,leumn Promiſcs 
and Aſſurances of conſtant Loyalty and Obedience to vour Ma- 
jeſty, your Heirs and Succeſſors, and of our regular and dutiful 
Adminiſtration cf your Government of this City, for the future : 
W herein we ſubmit ourſelves to your Majeſty's good Pleaſure; 
and humbly beg your Majeſty's Commands and Directions, which 
we will with all Humility and 'T hankfulneſs obey. 


And your Penticncrs flall ever pray. 
After the reading of which Petition, the Lord Maper, Allirmer, and Citi- 


Zens were commanded to withdraw ; and being again called in, the Lird- 


Keeper ſpake to them, as foll;wet' : 


{a) This Petition, Speech, Cc. though ſo material, is omitted in the Proceedings on the 2vo Harranto; and ſhou!d be read before the Entry of the udgment, in 


Vol. IV. Pag. 851. 
Vor, VIII. 


O OO My 


<« to you, thit you may inform His Majeſty of the 'I'ruth. I ſhall wait 
«© upon you at MWindſor, upon Sunday next, to receive your further Com- 


. 


told him | had well conſidered it, and could not give him a Copy with 


* 
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"BY 8 ; My Lord Maro, , YO a4 } WN r. ſhall, within one Week, proceed to a new Choice. 
AM, by the King's Command, to tel vou, That he hath-confider'd | And if his. Majelty ſpall, in like Manner, diſapprove: the ſecond Choice, 
=. I the hum le Peres of the City of 2 where ſo many of the pre- His Majeſty may, if he fo pleaſe, nominate a Perſon to be Lord Mayor 
| nt Magiſtrates, and other eminent Citizens, are of undoubted Loyalty 6.2 


for te. enſamng rear, oO on DP os ot, c | 
and Affection to his Service; that, for their ſakes, His Majeſty will thew | If his Majeſty hl in like Manner diſapprove the Petſons choſen to be 


the City all the Favour they can reaſonably deſire. 


] 


Sheriffs, or eit her of them, his Majeſty may appoint Perſons to be She. 


6 It was way long wy, 5's Mey way 9 i 3 2 — riffs for the enſuing Year, by bis Commiſon, if he ſo pleaſe. 4 
harter: It was not the ſeditious Diſcourſes of the Coffee- Houſes; the * a | F 880 b 
treaſonable Pamphlets and Libels daily. publiſhed, and diſperſed thence es , , N be accerding to the antient f 
into all Parts of the Kingdom; the outragious Tumults in the Streets; | £49] TOE es > ran W 57 G 
nor the Affronts to his Courts of Ine could provoke him to it. The Lord Mayor, and Court of Aldermen, may, with Leave of his L 
His Majeſty had Patience until Diſorders were grown to that Height, Majeſty, diſplace any Alderman, Recorder, Common Serjeant, Town- c 
that nothing leſs ſeem'd to be deſign'd, than a Ruin to the Government, Clerk, Coroner of the ſaid City, and Steward of the ſaid Borough. * 
both of Church and State; for the factious Party were not content with | - Upon the Election of any Alderman, if any of the Perſons that ſhall d 
the Practice of theſe Inſolencies, but endeavour d to have them publickly be preſented to the Court of Aldermen by the Ward ſhall be judged "ITY fi 
countenanced by the Magiſtrates : And for that End, in all Elections they | fit, upon ſuch Declaration by the ſaid Court, the Ward ſhall proceed to L 
ſtickled to chuſe the moſt diſaffected into Offices of the greateſt T ruſt in the | the Choice of other Perſons in the Room of ſuch; or ſo many of them as K 
Government; and carried themſelves with that Heat and Violence, that it | axe { diſapproved: And if the ſaid Court ſhall difapprove ſuch ſecond N 
was a Terror to all ſober and diſcreet Citizens: And the City was ſo un- Choice, they may appoint any others in their Room. | Hh 
happily divided into Parties, that there was no Likelihood it could return | The Juſtices of the Peace to de by the King's Commiſſion, which his re 
to good Order , fo long as the Factious retain'd any Hopes of Procuring | Majeſty will grant according to the uſual Method; unlefs upon extra- be 
the Election of Magittrates of their own Party for their Impunity. „ordinary Occafions, when his Majeſty ſhall think it neceffary for his Ser- * 
It was high Time to put a Stop to this growing Evil. This made it | vice. | th 
neceſſary for his Majeſty to enquire into their Abuſe of Franchiſes, that j Theſe Matters are to be ſettled in fuch a Manner as ſhall be approved 10 
it might be in his Power to make a Regulation, ſufficient to reſtore the by his Majſty's Attorney and Sollicitor General, and Counſel learned in B. 
City to its former good Government, the Law. 2 | | ; ha 
It was not for Puniſhment, but, merely for the Good of the City, that th 
he took this Courſe, 25 | i | 5 My Lord Mayor, | T 
And now the King hath obtained Judgment in a Quo Warrants, it is Theſe Regulations being made, his Majefty will not only pardon this 
not his Intention to prejudice them, either in their Properties, or Cuſtoms. Bree but coufitm your Charter in ſuch Maar me may be con- a | 
Nay, leſt the entering a Judgment upon Record might have Conſequences ſiſtent with them. V 7 th; 
fatal to them, his Majeſty was ſo tender of them, that he cauſed Mr. At- The City ought to look upon this as a great Condeſcenſion on his Ma- br 
torney to forbear the ſame at preſent, that the City might have ſome Time jeſty's Part; it being in the Nature of a Reſery ation of xs fnalf Price w. 
to conſider their own Condition. ; what is already in his Power, by the Judgment: And of thoſe Things * 
My Lord, | which will conduce as much to their own Good and Quiet, as to his Set- 2 
I muſt needs ſay, the City hath not been well adviſed, to defer their vice. : | | | jo 
Application to his Majeſty thus long, even till the Court hath pronounced If the City ſhould look upon it with another Eye, and neglect a ſpeedy gel 
Judgment: It had been done with a much better Grace, if it had been Compliance; yet his Majeſty hath done his Part, and demonſtrated his oe 


- More early. Affection to the City, by giving them this Opportunity. 


His Majeſty's Affection to the City is too great to reject their Suit for And if there ſhall be any heavy Conſequence of this Judgment, which „ 
that Cauſe. | it will behove you well to conſider, the Fault will lie at their Doors, in M 
But for that Reaſon you will have the leſs Time to deliberate upon the |-whoſe Power it now is, to bring this Affair to a happy Concluſion. = 
Particulars the King doth require of you. | 0 
f And indeed there will be little need of Deliberation ; for his Majeſty My Lord Mayor, 85 
ath reſolved to make the Alterations as few and as eaſy as may be, con- | | | : : 
ſiſtent with the good Government of the City, and 2 of 45 King- | - Abe Term _ towards an End, and Midſammer-Day is at Hand, = 
dom. They are theſe : | 8 when ſome of the Officers uſe to be choſen, whereof his Majeſty will ro 
| ; : 2 ; . N reſerve the Approbation; there fore it is his Majeſty's Pleaſure, that you Ca 
His Majeſty requires your Submiſſion to theſe Regulations : | return to the City, and conſult the Common-Council, that he may ſpee- hit 
That ng Lord Mayor, Sheriff, Recorder, Common Serjeant, Town- | dily know your Reſolutions thereupon, and accordingly give his Di- gun 
Clerk, 2 — of the City of London, or Steward of the Borough of rections. | 
Southwark ſhall be capable of, or be admitted to the Exerciſe of their That you may ſee the King is in earneſt, and the Matter is not capa- an! 
reſpective Offices, before his Majeſty ſhall have approved them under his | ble of Delay, I am cominanded to let you know, he hath given Order to Le 
Sign Manual, his Attorney-General to enter up Judgment on Saturday next, unleſs you Col 
hat if his Majeſty ſhall diſapprove the Choice of any Perſon to be | prevent it by your Compliance in all theſe Particulars. | 
Lord Mayor, and ſignify the ſame under his Sign Manual, to the Lord But the City net cemplying, Judgment was enter'd. Vide Vol. IV. nei 
Mayor, or, in Default of a Lord Mayor, to the Recorder, or Senior-Al- Pag. 851, 852. | Tr 
col 
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An AnTipoTE againſt Poiſon: Compoſed of ſeme Remarks upon the Paper printed by the Direction wit 
of the Lady Ruſſel, and mentioned to have been delivered by the Lord Ruſſel to the Sheriffs at the bas 


Place of his Execution (a). wo 

[ By Sir Bartholomew Shower. ] as 

| : and 

HE publiſhing of this Paper, as the laſt Speech of a dying Man, | to gratify a Party by a colourable aſſerting the Innocency of the Crimi- the 
cannot but ſurprize all Perſons who were preſent at the Trial of the | nal, condemn'd by the Law for High-Treaton, and laying a malicious Im- e 

Lord Ruuſſel, to read ſuch Reflections upon the Judges, the King's | putation upon the Government, for an unjuſt Proſecution of an innocent abc 
Counſel, the Sheriffs, and the Jury; the Fact fo untruly repreſented, and | Perſon. to Death. : the 
the Offender's Innocence ſo ſtrongly aſſerted, when they can all atteſt to Whether the Paper doth truly ſtate the Crime, upon the Fact proved, 4 
the Fairneſs of his Trial, the reſpectful treating of him by the King's | for which the Lord Rufſel was condemn'd ; and whether it contain any | Gr 
Counſ-l, as far as was conſiſtent with their Duty, without any Strains | plain Denial of that Fact; will beſt appear by truly ſtating the Crime fel 
upon the Evidence, to the favourable Demeanor of the Court towards | charg'd upon him by the Indictment, and the Fact proved upon him at Ry 
him, not in the leaſt aggravating the Crime beyond the Evidence, and to | his Trial. : tic 
the Fulneſs of the Evidence upon the Proofs produced: And there- The Lord Ruſſel, with others, are charg'd by the Indictment with High- not 
fore thoſe who heard the Evidence muſt acknowledge, that that | Treaſon, for conſpiring, compaſſing, and imagining the Death and De- the 
Paper is fo far from containing the whole Truth of the Lord Ruſſel's Caſe, | ſtruction of the King, and raiſing of a Rebellion within the Kingdom. elſe 
that what of Fact is therein inſerted, is wholly diſguiſed, and untruly, and And the Overt-Acts wherewith they are charged, are their meeting to- 
unfaithfully ſet down. Neither doth the Lord Ruſſel, in his Speech to the | gether, conſulting and agreeing to raiſe an Inſurrection and Rebellion, Co 
Sheriffs, aver all contain'd in that Paper to be true, nor the Paper to | and to ſeize upon the King's Guards. : tha 
contain the whole Truth of his Caſe; only ſaith, he had ſet down in that At the Trial, Colonel Rumſey did ſwear, That there was a general Ri- Gif 
Paper all that he thought fit to leave behind him. No doubt, he might | fing intended in October and November laſt, and that he was engaged there- fon 
as well have ſaid, All that his faithful Confeſſor adviſed him to leave be- | in : and that the Earl of Shaftsbury, who was likewiſe engaged therein, in ver 
hind him. | November laſt, acquainted him, that the Duke of Menmeuth, the Lord ſel 1 
For whoſoever ſtrictly peruſeth the Paper, will not find the Ingenuity, | Gray, Lord Ruſſel, Sir Thomas Armſtrong, and Mr. Ferguſon, were to was 
Sincerity, or plain Style of a dying Gentleman, but may diſcover the pe- meet at Mr. Shepherd's Houſe in Abchurch-Lane, and ſent him thither ma. 
culiar Dialect of an Artiſt, accuſtom'd to ſhadow Truth with doubtful and | with a Meſſage to them; that accordingly he went thither, and found | 
ambiguous Expreſſions; and the Paper artificially contrived and deſign'd | the Lord Ruſſel, and the reſt there, and delivered to them the Meſſage wh 
{a) To be read after Lord Rufſe!'s Speech, Vol. III. Pag. 668, 669, and 670. It is obſervable, That in the State-Trials, Vol. III. Pag. 673. is inſerted Sir Robert Atkins's 2 
ee of — 18 Rullel's Innocency ? By avay of An/aver or Confutation of a Libellous Pampblet, entituled, An Antidote Againſt Poiſon. But the. Antidote itſelf (willfully Ri 

: I 


Err 


il remembers he was at Mr. Shepherd's Houſe but once ; Shepherd ſwore he 


A 
ſrom the Earl of $haftsbury; which was, That it was high Time ts come 
to ſome Reſolution about the Riſing :' 'That Anſwer was returned, That 
Mr. Trenchard had aſſured them, That, in four Hours Time, one Thou- 
ſand Foot, and two or three Hundred Horſe ſhould be ready at Taunton. 
But now Mr. Trenchard required two or three Days Notice of the Riſing, 
and therefore they could not go on at preſent ; and that my Lord Shafts- 
bury mult be contented, 
"He" ſaid, The Anſwer was pronounced by Mr. Ferguſon, and the Lord 
Gray ſpoke to the fame Purpoſe: And being interrogated, whether the 
Lord Ruf were ſo near as to hear the Meſſage ; he ſaid he was ſo near, and 
could not but hear it. And being aſked by the Lord Ruſe!, whether he 
conſented to the Anſwer, he declared upon his Oath, that the Lord Ruff 
did conſent ; and that they then treated and conſulted of the General Ri- 
ſing: And both Colonel Rumſey and Mr. Shepherd did ſwear, That the 
Lord Rufſ.? and the reſt did conſult at Mr. Shepherd's about ſeizing of the 
King's Guards, And having at a former Meeting appointed ſome of their 
Number, viz. the Duke of Monmouth, Lord Gray, and Sir Thomas Arm- 

ong, to view in what Poſture the Guards were, they made Report to the 
reſt there, That they found them very remiſs in their Duties, and might 
be eaſily ſeized. Mr. Shepherd ſwore, That their Meeting at his Houſe 
was not caſual, but appointed by themſelves ; and that they came late in 
the Evening; and that my Lord Rauſſel mentioned not any private Buſineſs 
to him; neither had he then any private Buſineſs with the Lord Ruſſel. 
But the Lord Ruſſel pretending he came to taſte ſome Sherry, which he 
had beſpoke of Mr. Shepherd, Mr. Shepherd denied upon his Oath, that | 
the Lord Ruſſel had beſpoke any Sherry of him, or mentioned any ſuch 
Thing then to him. 

The Lord Howard gave in Evidence upon his Oath, That there was 
a Deſign of a General Riſing, both in October and November laſt ; and 
that the Earl of Shaftsbury then acquainted him, he had Ten Thouſand 
briſk Boys ready. And after the Departure of the Earl of e it 
was thought neceſſary, for the preventing of Confuſion, and more or- 
derly managing of the Riſing, that a ſelect Council ſhould be held for 
that Purpoſe : And accordingly, the Duke of Monmouth, the Earl of E/- 


ſex, the Lord Rafſe!, Colonel Sidney, Mr. Hambden, Junior, and him- 


ſelf, met in January laſt, at Mr. Hambden's Houſe in Ruſſel-Street, and 
debated certain Preliminaries to the Riſing. Amongſt others, Whether 
the Riſing ſhould be in London firſt, or in the Country firſt, or in both at 
once? And the major Opinion inclined to have the Riſing both in London 
and the Country at one Time. That ſoon after, They held a ſecond 
Meeting at the Lord Ruſſel's Houſe, where all the laſt mentioned Perſons 
were preſent; and where they again debated of the Riſing, and then 
came to this Reſolution, That ſome Perſon ſhould be ſent into Scotland, 
to invite ſome Perſons thence, from the diſcontented Scots, to treat with 
them, that they might be aſſured of what Aſſiſtance they might expect 
from the Scots: That that Matter was committed by them to the ſpecial 
Care and Conduct of Colonel Sidney: And that Col. Sidney acquainted 
him, he had ſent Aaron Smith into Scotland accordingly ; and that he had 
iven him threeſcore Guineas to defray the Charges of his Journey. 

The Lord Howard, interrogated by the Lord Ruſſel, Whether he ſaid 
any thing in thoſe Debates, declared upon his Oath, That though his 
Lordſhip never uſed to ſpeak much, yet he did ſpeak in thoſe Debates, and 
conſented to what was done, 

This was the Subſtance of the Evidence, though delivered by the Wit- 
neſſes more at large, as will appear by their Depoſitions, printed with the 
Trial. A clearer Evidence to prove the Facts charged, of meeting and 
conſulting to raiſe a Rebellion within the Kingdom, and to ſeize the 
King's 3 believe the moſt experienced Perſon in the Laws can 
never ſhew was ever produced at the Trial of any Traitor, To the great- 
eſt and ſtrongeſt Part of the Evidence, which is that of the Lord Howard, 
and fo much of Colonel Rumſey's, which relates to the General Riſing, 
of which the Witneſſes make full Proof, the Paper gives no Anſwer at 
all. With what Confidence then can the Author of that Paper intro- 
duce a dying Man, aflerting his own Innocence, and charging the Jury 
with Forwardneſs and Injultice, when the Criminal cannot deny the Facts 
upon which the Jury gave their Verdict? But theſe Facts, whether true 
or falſe, the Criminal would not examine. And if he could not, or 
would not aſſert them to be falſe, no Man of any common Ingenuity 
can doubt them to be true, when ſworn by credible Witneſſes, and found 
by a ſubſtantial ſury, Yet, to ſatisfy the Conſcience of a dying Man, 
and to cover the Scandal of ſo great a Crime from vulgar or partial Eyes, 
theſe Conſultations and Conſpiracies to raiſe a Rebellion, and foment a 
General Rifing, are repreſented to the People only as ſome Diſcourſes 
about ſome Stirs, They may be in Scotland ſome Stirs, but in England 
they are, and ever were, ſtiled Rebellion. 

As to the other Branch of the Overt-Acts, of conſulting to ſeize the 
Guards, which the Paper makes the only Crime for which the Lord Ruſ- 
ſel was condemned ; this Account is given by the Paper, That the Lord 
Ruſſel was at Mr. Shepherd's Houſe with that Company but once, and 
ticre was no Undertaking then of ſecuring and ſeizing the Guards, nor 
none appointed to view or examine them: Some Diſcourſe there was of 
the Feaſibleneſs of it, and ſeveral Times by Accident in general Diſcourſe 
elſewhere, 

This Account which the Lord Ruſſel gives of this Matter is rather a 
Confirmation of the Teſtimonies of Colonel Rumſey and Mr. Shepherd, 
than an Avoidance thereof: He admits the Feaſibleneſs thereof was then 
diſcourſed of, and at other Times likewiſe, They ſwore, That the Per- 
ſons appointed to view the Guards, reported then, they found them to be 
very remiſs in their Duties, and might be eaſily ſeized. The Lord Ruſ- 


—_ 


was there with that Company twice, and at the laſt Time the Report was 
mace after viewing of the Guards. 

The ſeizing of the Guards was not the only nor principal Fact upon 
which the Lord Ruſſel was condemned, as appears by the Proof ſtated; but 
it was one of the Inftances to make out againſt him the general Deſign of 
railing a Rebellion, as one of the propereſt Ways to ſecure the General 
Riſing, and was ſufficiently proved by two Witneſſes to have been con- 
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ſulted upon to that Purpoſe. 


and his Accomplices, who apprared to have been engaged in a Deſign 


Indeed, to what other Purpoſe can any Man imagine the Lord Rel, | 


(460 
of à general Inſurrection, upon ſuch Proof as the Criminal could not dey 
the Fact, ſhould ſo often diſcourſe of the Feaſibleneſs of ſecuring the 
Guards, as is confeſſed by the Lord Ruſſl, than in order to facilicate and 
ſecure” their Deſign of the General Riting ? And the Diſcourſe the Pa- 
per owns to have been at the Lord Shaftsbury's, touching the ſame Mat- 
ter, who throughout appears to be a principal Agent in the Deſign of the 
General Riſing, proves the ſeizing of the Guards to be Part of the De- 
ſign. And though the Lord Rufel then expreſſed a Tenderneſs of ſhed- 
ding cold Blood, as a Thing deteſtable, and ſo like a Popiſh Practice; yet 
that Deluge of Blood which muſt neceſſarily have enſued in the Heats of a 
General Riſing, which is evident he purſued to his laft, did not at all at- 
fect him, becauſe this might become any heroick Chriſtian drawn in Ar- 
mour by the Pencil of the Author of Julian; and is not unlike to the 
pony of the ancient Chriſtians, ſo thamefully diſguiſed by the ſame 
uthor. 

If then the Facts whereof the Lord Ruſſel was found Guilty by the 
Jury, upon ſuch pregnant Proof, be ſo evident, how is it poſſible for a dy- 
ing Man, before God and Men, to aſſert his Innocency with ſuch Aſ- 
ſurance, and ſo frequently repeated in his Speech to the Sheriff, though 
ſhort, yet twice repeated? 1. God knows how far I was always from 
* Deſigns againſt the King's Perſon, or of altering the Government. 2. L 
profeſs I know of no Plot, either againſt the King's Lite, or the Go- 
© yernment.? | 

In the Paper delivered, it is thus expreſſed : * Whatever Apprehen- 
* ſions I had of Popery, and of my own ſevere and heavy Share I was like 
to have under it, when it ſhould prevail, I never had a Thought of do- 
* ing any Thing againſt it, baſely or inhumanly, but what could conſiſt 
* with the Chriſtian Religion, and the Laws and Liberties of this King- 
dom.“ Again; I have always loved my Country much more than my 
* Life, and never had any Deſign of changing the Government; and 
would have ſuffered any Extremity, rather than have conſented to any 
* Defign to take away the King's Life.” In another Place, he thanks 
God his Part was ſincere, and well meant, and affirms his Crime to be but 
Miſpriſion of Treaſon at moſt; and infers, fo “ I die innocent of the 
Crime I ſtand condemned for:“ Alfo he ſaith, I know was guilty 
of no Treaſon.“ In the Jaſt Place, he concludes; * As I never had any 
«* Deſign againſt the King's Life, or the Life of any Man whatſoever, ſo 
© I never was in any Contrivance of altering the Government.“ 

Half an Eye may ſec theſe Strokes are all drawn by the ſame Hand, 
with all imaginable Skill, to quiet the Conſcience of a dying Cr minal ; 
and at the ſame Time, by caſting a Miſt before the Eyes of the unthink- 
ing Multitude, to poſſeſs them with the Innocence of the condemned 
Perſon, and the Cruelty of the Government towards him. Let it be con- 
ſidered with what careful Reſtrictions and Limitations his Innocency is 
uſhered in: That he knew of no Plot or Deſign againſt the Perſon of the 
King, or to kill the King, or to alter or change the Government : That 
he never had a Thought of doing any Thing baſely or inhumanly, but 
what could conſiſt with the Chriſtian Religion, and the Laws and Liber- 
ties of this Kingdom: That his Crime was but Miſpriſion of Trreafon at 
molt, and ſo he is innocent of the Crime he ſtands condemned u for. What 
need of all theſe Cautions, Reſtrictions, and evaſive Circumlocutions, to 
a plain Man, at the Hour of his Death, to expreſs his Innocency by ? 
If it had been real, a few plain Words would have done it better; vig. 
That he was not engaged in, nor knew of, any Deſign of making an In- 
ſurrection or Rebellion within the Kingdom. He heard the Proof made, 
and knew that was the Crime laid to his Charge, which is High- Trea- 
ſon, both at Common Law, and within the firtt Branch of 25 E. III. But 
that was too clear a Matter for a dying Man plainly to deny ; his Con- 
ſcience muſt have controuled him. 

And to let every Man underſtand the Subtilty of that Paper in Decla- 
ration of the Lord Rufſel's Innocence, with ſuch Keftrictions, it is neceſ- 
ſary to be known, that there were two Parts in this horrid Deſign; one 
was a General Riſing, managed by a ſelect Council, wherein the Conſpi- 
rators, according to their different Principles, had their different Ends; 
ſome were for a Commonwealth, though the fewer in Number; others 
were for continuing the Monarchy and Government, but with Exciufion 
of his Royal Highneſs. Of this latter Sort were the Duke of Monmouth, 
and the Lord Ruſſel, who plainly ſets down in the Paper the Duke of 
Monmouth's Opinion of him, That they were both of a Temper. And 
the Lord Ruſſe! gives his Opinion of himſelf, That his Farne/tnefs in the 
Matter of the Bill of Excluſion had no ſmail Influence in his preſent Sin fer- 
ings: Though ſpoken by him with great Reflection upon the Govern— 
ment, yet it truly ſeems to have been the natural Caule of thoſe Extrava- 
gancies he was led into; his Zeal in that Matter tranſporting him to ſeck 
that by Force, which the King had before denicd in a Courſe of Parlia— 
ment. 

The other Part of the Plot was downright aſſaſſinating of the King and 

the Duke of York; this was managed by a Council of Ruftians, who, ac- 
cording to their Principles, judged this the moſt expeditious and ſaſeſt Way 
to ſecure the General Riſing, and render it more eitectual, This was made 
out beyond all peradventure by many Witneſſes at the Trials of Captain 
Walcot and Hone; the latter whereof, beſides the Proofs againſt him, con- 
feſled himſelf to be one of the Number who had engaged themſelves to 
kill the King. For this latter horrid Fact of killing and aſlaſſinating, 
the Lord Ruſſel was not accuſed thereof, nor any Proof offered to make it 
out: 
And therefore his frequent Profeſſions of his Innocency, as to any Plot 
or Deſign upon the King's Life, or to kill the King, or his knowing any 
thing thereof, and of his Abhorrence thereof, as an inhuman, baſc, vile, 
and barbarous Act, (which Epithets the Paper gives to that foul Fact) 
are no plain Declarations of his Innocence as to the Crime charged and 
proved upon him, of conſpiring and conſulting to raile an Inſurrection 
within the Kingdom. 

And'tis evident, by the Lord Ruſſel's reſtraining the Expreſſion of his 
Innocency to the Deſign upon the King's Life, and to Killing of the 
King, and omitting to mention the General Rifing, which was fully 
proved upon him, that the Lord Ruſſel intended only that Crime for which 
Hane and Walcot were condetuned, of aſſaſſinating the King. 

The other Keſtriction of his Innocency, as to any Detign for Altera- 


tion, or Change of the Government, which he eltzemed the belt in the 
| World, 
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World, which amounts t6 no more than that he had no Deſign himſelf, 
nor knew of any, to throw off Monarchy, and to introduce a Common- 
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wealth; which was never charged upon him, and may eaſily be preiumed 


to be ſuch a Government as was no ways agreeable to his Height of 


Spirit. ME 
But this is no Denial of his being engaged 


Inſurrection; though his End in ſuch Inſurrection were far ſhort of kill- 


8 


ing of the King, or changing the, Monarchy. y. f 

Yi it be ſuppoſed to be only to over-awe the King, that a Parliament 
might ſit to paſs the Bill of Excluſion, and other Bills, for the Security 
of the Picteiane Religion, or other ſpecious Pretence whatſoever ; which 
is the beſt Conſtruction can be put upon the Lord Ruſſel's Caſe. 

That he had a Part in the Inſurrection, is eyidently proved, and not 
denied by him: But he ſaith his Part was ſincere and well - meant. What 
that ſincere Meaning was he doth not plainly tell us, which becomes a 
dying Man to do; but leaves us to conjecture, from the other Parts of 
the ſame Paper, what his ſincere Purpoſes were. His Zeal for the Bill of 


Excluſion, and Deteſtation of Popery, which accompanied him to his 


Death, argue his ſincere Intention in the * to be ſomething that was 


for the promoting of the Bill of Excluſion, an 
Popery. Yet he profeſſeth, that notwithſtanding all his Zeal againſt 
Popery, he never had a Fhought of doing any thing againſt it baſely or 
inhumanly, but what would well conſiſt with the Chriſtian Religion, 
and the Laws and Liberties of this Kingdom. 


This again renders the Matter difficult, to gueſs at his ſincere Mean- 


ing in the Deſign. But the Compiler of the Speech hath ſo ordered the 
Compoſition of the Sentences, by the diſcretive Particle But, that Room 
is left for the dying Perſon to intend nothing to be inconſiſtent with the 
Chriſtian Religion, and the Laws and Liberties of this Kingdom, but 
what was baſe and inhuman, as the Aſlaſſination of the King and Duke 


is judged to be; and that an Inſurrection only to compel the King to paſs | 
fuch Bills as his Proteſtant Subjects conceived neceſſary for the Preſerva- 


tion of their Religion, was no baſe and inhuman thing; and therefore not 
inconſiſtent with the Chriſtian Religion, but for the Support of it; nor 


with the Laws and Liberties of the Kingdom, which allow, in the | 


Opinion of too many, both more ancient and modern Fomentors of 
Rebellion againſt Princes, a Liberty in the People to acquire that which 
they apprehend to be their Right, and for their Preſervation, by Force, 
which they cannot obtain from their Princes by fair Means, upon the 
Account of a Supreme Law for Preſervation of themſelves, and their 
Religion, inherent to all Governments. i 

To this Purpoſe was prepared and publiſhed that venomous Book of 
Julian, ſo much hugged and applauded by the Conſpirators, as a fit Plaiſ- 
ter compoſed of ancient, Chriſtian Practices, for ſuch Conſciences who 
might entertain the leaſt Scruple againſt infamous libelling of their 
Prince, or uſing any Force or Coercion upon the Government. To the 
ſame P'urpoſe have been printed, and reprinted of late, divers ſeditious 
Books and Pamphlets; and another was preparing for the Preſs, by one 
of the Conſpirat6rs, To aſſert a Supremacy in the Pevple, to determine for 
8 againſi their P,. ince. 

'T he Northern Climate hath of late furniſhed us both with Doctrines 
and Examples of the ſame Batch. The Compiler of the Speech was, 
without queſtion, acquainted, if not infected, with thoſe Doctrines, 
Tenets, and Examples; and therefore may be preſumed to lie under that 
ou Deluſion, That it was lawful for Subjects to procure from their 

rinces by Force, whatever they judged necellary for the Preſervation of 
their Civil or Religious Rights, to in the doing thereof their Parts were 
ſincere and well meant: | 

When nothing is clearer by the Laws of this Kingdom, than that to 
raiſe a Rebellion, or make an Inſurrection, be the Deſign or Intent 
thereof never ſo ſpeciouſly good, is High-T reaſon. And it is apparent 
that the Lord Ruſſel, or the Author of that Paper, was miſguided in two 
principal and plain Points of Law : | 

Firſt, That Meeting and Conſulting to make an Inſurrection, and in 


order thereunto to ſeize upon the King's Guards, which the Paper calls 


Stirs, is not Treaſon within the Statute of Edward III. 

Secondly, That the Lord Rufſe/'s being preſent at the ſeveral Conſults 
for managing the Inſurrection, and his Part therein, amounted only to 
Miſpriſion of Treaſon ; and fo concludes himſelf innocent of the Crime 
he ſtood condemned for, which was High-Treaſon, for compaſling the 
Death and Deſtruction of the King, by conſpiring to raiſe a Rebellion 
within the Kingdom. 

Theſe Miſtakes of the plaineſt Points in Law are the only Supports 


of the Lord Ryfſel's Innocency ; whereby he comforted himſelf at his | 


Death, and may miſlead others into the ſame Ruin. 

To prevent which, it is conceived ſeaſonable upon this Occaſion, to 
ſtate clearly what the Law of the Land is upon thoſe Poiats, to the com- 
mon Underſtanding of every Subject. | 

As to the firſt Paint, The Meeting and Conſulting to make an Inſur- 
rection againſt the King, or raiſe a Rebellion within the Kingdom, be the 
End thereof never fo ſpecious for Publick Good, though bali be 
not Ay raiſed, is High- Treaſon by the Laws of this Land, It was fo at 
Common Law, by the Conſent of all the Books of Law that treat of that 
Matter, and no one Authority againſt it, It is ſo ſince the Statute 
25 Edward III. cap. 2. within the tirſt Branch of that Law againſt Com- 
paſſing and Imagining the Death of the King. The Death of the King 
in that Law is not reſtrain'd to killing of his natural Perſon, but 
extends as well to civil Death as Natural, To conſpire to depoſe the 
King is equally High- Treaſon with that of killing the King: So for im- 
priſoning of the King, or ſeizing or taking of him into the Power of his 
Subjects, or for laying any Force or Reſtraint upon him, until he do 
what his Subjects would have him. Theſe are all High-Treaſon, for 
compaſſing his Death, either natural or civil; and all Overt-Acs, which 
declare the Intent of effecting any of thete Crimes, as all Meetings, 
Conſultations, and Agreements to riſe in Rebellion, and to ſeize upon 
the King's Guards, which are his Defence againſt Force, and invite the 
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Aid and Affiſtance of the King's Subjects of any other of his Kingdoms, 
plainly are Overt-Acts of com paſting che King's Death; and fo have been 
| adjudged in all Times, whenever ſuch Caſe came into Judgment. 

In 2 3 Phil, & M. one Conſtable diſperſed divers Bills in the Night 
about the Streets, in which was written, That King Edward VI: wa 


in any Deſign to make an | alive, and in France; and at another time, in Goleman-Street, pointed to 


a young Man, and ſaid, He was King Edward VI. 
| A things tending only to depoſe the Queen, were adjudged High. 
+ Treaſon, for compaſſing her Death; and Con/table was thereupon indicted, 
| attainted, and executed. The Caſe is cited in Calvin's Cale, Co. 7 Rep. 
| Fol. 106. 13 Eliz. Dyer, 298. Dr. Story practiſed with the Governor of 
Flanders, to invade the Realm with Force; and declared by what Means, 
and in what Manner and Place the Invaſion might be: No Invaſion 
following, it was referred to all the Judges, to conſider what Crimg it 
was, who reſolved it to be High-Treaſon; becauſe an Invaſion 10 
Power could not be, but of neceſſity it mult tend to the Deſtruction; or 
great Peril of the Queen. | NPY, . 
Fac. I. The Lord Cobham conſpired with Sir Malter Raleigh, and 
other the King's Subjects, to make an Inſurrection within the Realm, in 
order to ſet up the Lady Arabella Stuart to be Queen: And to this Pur. 
| poſe treated with the Ambaſſador of the Arch-Duke of 4uftria, for pro- 
curing Money from the King of Spain, and perſuaded the Lady Arabella 
to write Letters to the King of Spain, for his Aſſiſtance with Forces, 
and Letters ſent accordingly. Though the Inſurrection did not follow, 
but a Diſcovery made before it was put in Execution, the Lord Cob 
ham, and others. of the Conſpirators, were indicted of High- Treaſon, 
for Compaſling the King's Death, and the ſeveral Meetings and Conſul. 
tations for making the Inſurrection, and procuring the Invalion, laid in 
the Indictment. The Lord Cobham was tried by his Peers, attainted, 
and executed. The Lord Hale, in his Pleas of the Crown, 13, takes 
notice only of the Overt-Act.of writing the Letters to a foreign Prince, 
inciting an Invaſion, which he allows to be a ſufficient Overt- Act of that 
Treaſon which was laid in the Indictment, for compaſſing the Death of 
the King. | | 

In — ſame Year of Fac. I. the Lord Gray, and other Conſpirators, 
met and conſulted to make an Inſurrection, whereby they deſigned to 
ſeize the King into their Power, until he ſhould grant them a Pardon for 


all Treaſons, a Toleratioa of the Exerciſe of the Popiſh Religion, and 


the Removal of twelve of the Privy-Council; and ſhould make the Lord 
Gray Maſter of his Horſe, and ſeveral others of the Conſpirators, Lord 
| Treaſurer, Lord Privy Seal, and other great Officers, 

They were indicted for compaſſing the King's Death, and raiſing a 
Rebellion within the Kindom, and no other Overt-Acts laid in the Indict- 
ment, but ſeveral Meetings, Conſultations, and Agreements between the 
Confederates, to raiſe a Rebellion for the Purpoſes aforeſaid. 

The Lord Gray was tried by his Peers, and had Judgment to be hang- 


ed, drawn, and quartered. 
In Sir Henry Jane's Caſe, Meeting and Conſulting about Treaſon were 


held ſulcient Overt-Acts. 


In Plunket's Caſe lately in the King's-Bench, the Indictment was for 
High- Freaſon, in compatling the Death of the King; the Overt-Acts 
alledged againſt him were, Conſulting to raiſe an Inſurrection in Teland, 
and bringing of the French into Ireland, and collecting Money in [reland, 
and holding Correſpondencies in France for that Purpoſe. There was no 
Proof of any Deſign upon the King's natural Perſon, which was in Eng- 
land; yet he was attainted and executed for High- Freaſon, though no 
Inſurrection or Invaſion followed: So that there can be no Queſtion 


| at this time of Day, but that Meeting and Conſulting to raiſe a 


Rebellion, though it be not an actual levying of War within another 
Branch of the Statute of 25 Edw. III. yet they are Overt-Acts of com- 
paſting the King's Death, within the firſt Branch of that Statute. 


The other groſs Miſtake is, That the Lord Ruſſel's Crimes was only 
Miſpriſion of 1 8 | 

Miſpriſion of High-Treaſon is the Concealment thereof by a Perſon 
who had a bare Knowledge of the Treaton, without any Mixture of his 
Conſent. But if the Perſon be preſent at the Debates and Conſultations, 
though he ſay nothing, if he do not immediately reveal, but continues 
to meet, and be preſent at their Debates, he is a principal Traitor. 
Where a Perſon was not preſent at the Debates and Reſolves, but is 
afterwards acquainted with them, and gives his Content thereto, it is 
High-Treaſon, and not a Miſpriſion barely. 

This was the Caſe of George Brooke, to whom the Lord Cobham related 
the whole Conſpiracy of ſetting up the Lady Arabella; who conſented to 
the ſame, and was indicted and attainted as a principal Traitor in that 
Conſpiracy. Now the Lord Rel, as he puts his own Cale, of being 
preſent at ſeveral Meetings where ſeizing of the Guards were treated of, 
and horrid things ſpoken, argues himſelf guilty of High-Treaſon, though 
he make a falſe Concluſion from thoſe Premiſſes, that *twas but Miſ- 


ſults, and the laſt of them at his own Houſe, and his expreſs Conſent to 
the Matters debated and agreed upon, do put it beyond a Queſtion to any 
Man that deſires not to be wilfully deceived, that the Crime of the Lord 
Ruſſe! was not a bare Miſpriſion of Treaſon, but High-Treaton in the 
higheſt degree ; being to raiſe a Rebellion againit the King, the Conſe- 
quence whereof in all Probability would have been the Deſtruction of the 

g, and Subverſion of the Government, if not the Deſolation of the 


whole Kingdom. 


If, after this plain Account of the Lord RufſePs Caſe, any Perſons be 
ſo hardy to think the Compiler of that Paper of greater Skill in the Laws 
of the Land than the Reverend and Learned Judges, who have judged his 
Crime to be High-Treaſon ; the utmoit Comfort he can expect tor his 
being deceived is, That he ſhall have the like comfortable Speech prepared 


for him upon the like Occaſion, 


NUMBER 


priſion. But the Witneſſes proving his frequent Meetings and Con- 
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N U M B ER XXIV. 


To the K IN G's Moſt Excellent MAI EST v, 


The Humble Petition of ALGERNOON SiDNEy, Eſq. 1 


Sbetuelb, | 

HA T your Petitioner, after a long and cloſe Impriſonment, was, 
[ on the ſeventh Day of this Month (Nopember) brought by a 
Guard of Soldiers to the Palace-Yard, upon a Habeas Corpus, di- 
reed to the Lieutenant of the Tower, before any Indictment had been 

exhibited againſt him. > | 
That whilſt he was there detained, a Bill was exhibited and found 
inſt him; whereupon he was immediately carried to the King's-Bench, 
and there arraigned, In this Surprize he deſired a Copy of the Indict- 
ment, and Leave to make his Exceptions, or to put in a Special Plea, 
and Counſel, to frame it; but all was denied: He then offered a Special 
Plea ready engroſſed; which was then alſo rejected, 1 
Being threatened, That if he did not immediately plead Guilty or Not 
Guilty, Judgment of High- Treaſon ſhould be entered; he was forced, 
contrary to Law (as he ſuppoſeth), to come to a General Iſſue, in pleading 

Not Guilty. PLZ | | 
November the twenty-firſt he was brought to his Trial; and the Indict- 
ment. being perplexed and confuſed, ſo that neither he nor any of his 
Friends that heard it could fully comprehend the Scope of it, he was ut- 
terly unprovided of all the Helps that the Law alloweth unto every Man 
for his Defence : Whereupon he again deſired a Copy, and produced an 
authentick Copy of the Statute Edw. III. whereby it is enacted, That 


every Man fhall have a Copy of any Record that toucheth him in any Manner, as 


well that which is for, as againſt the King, or any other Perſon; but could 
_ neither a Copy of his Indictment, nor that the Statute ſhould be 
xead, | 

The Jury by which he was to be tried was not (as he is informed) ſum- 
moned by the Bailiffs of the ſeveral Hundreds, in the uſual and legal 
Manner; but Names were agreed upon by Mr. Grabam, Mr. Burton, and 
the Under-Sheriff, and Directions given to the Bailiffs to ſummon them; 
and being all ſo choſen, the Copy of the Pannel was of no Uſe to him. 

When they came to be called, he excepted againſt ſome ſor being your 
Majeſty's Servants ; which he did hope ſhould not have been returned, 
when he was proſecuted at your Majeſty's Suit. 

Many others, for not being Freeholders (which Exceptions he thinks 
are gobd in Law), and others more lewd and infamous Perſons, not fit to 
be of any Jury ; but all was over-ruled by the Lord Chief-Juſtice, and 
your Petitioner farced to challenge them peremptorily, whom he found to 
be picked out as moſt ſuitable to the Intentions of thoſe who ſought his 
Ruin; whereby he loſt the Benefit allowed him by the Law, of making 


bis Exceptions, and was forced to admit of mechanick Perſons, utterly 


unable to judge of ſuch a Matter as was to be brought beſore them. 

This Jury being ſworn, no Witneſs was produced who fixed any thing 
beyond Hearſay upon your Petitioner, except the Lord Howard, and 
thoſe that ſwore to ſome Papers ſaid to be found in his Houſe, and offer- 
ed as 2 fecand Witneſs, and which were written in a Hand like unto your 
Petitioner's, * 

Your Petitioner produced ten Witneſſes, moſt of them Men of eminent 
Quality, the others of unblemiſhed Fame, to ſhew the Lord Howard's 
Jeſtimony was inconſiſtent with what he had (in the Preſence of God) 


— 


| affirmed to many of them, (and as he ſwore at the Trial of the Lord R 


fel) under the ſame religious Obligation of an Oath as if it had been le- 


galy adminiſtered. 


our Petitioner did endeavour further to ſhew, that beſides the Abſur- 
dity and Incongruity of his Teſtimony, he being guilty of many Crimes 
which he did not pretend your Petitioner had any Knowledge of; and 
having no other Hope of a Pardon, but by the Drudgery of ſwearing 
again him, he deſerved not to be believed: And that Similitude of Hands 
could not be Evidence, was delivered by the Lord Chief-Juſtice Necling, 
and the whole Court, in the Lady Carr's Caſe; fo as no Evidence at Law 
remained againſt him. | ; 
That whoſoever wrote thoſe Papers, they were but a ſmall Part of a 
polemical Diſcourſe, in Anſwer to a Book written about thirty Years ago, 
upon general Propoſitions, applied to no Time, nor any particular Caſe; 
that it was impoſſible to judge of any Part of it. unleſs the Whole did ap- 
pear, which did not; that the Senſe of ſuch Parts of it as were produced 
could not be comprehended, unleſs the Whole had been read, which was 
denied; that the 1 and Paper ſhewed it to be written many Years ago, 
and the Lord Howard knowing nothing of them, they could have no 
Concurrence with what your Petitioner was ſaid to have defigned, with 
him and others, 

That the Confuſions and Errors in writing it, ſhew the ſame had never 
been ſo much as reviewed; and being written in a Hand that no Man 
could well read, neither fit for the Preſs, nor could be in ſome Years, 
though the Writer of it did intend it, which did not appear. 

That they being only the preſent crude and private Thoughts of a Man, 
for the Exerciſe of his own Underſtanding in his Study, never ſhewed to 
any, nor applied to any particular Cafe, could not fall under the Statute 
25 Edw, III. which takes Cognizance of no ſuch Matters, and could not 
by Conſtruction be brought under it, ſuch Matters being thereby reſerved 
to the Parliament, as is declared in the Proviſo, which he deſired might 
be read, but was refuſed. | 

Eight or nine important Points of. Law did hereupon ariſe ; upon which 
was etitioner, knowing his Weakneſs, did deſire his Counſel might be 

eard, or reſerved to be found ſpecially ; but all was over-ruled by the 
Violence of the Lord Chief-Juſtice, and your Petitioner ſo frequently 
interrupted, that the whole Method of his Defence was broken, and he 
not ſuffered to ſay the tenth Part of what he could have alledged in his 
own Defence; ſo the Jury was hutried into a Verdict which they did not 
underſtand, + | | 


Now Fi: ways as no Man that is oppreſſed in England can have any Relief, 
unleſs it be from your Mojefly ; | „ 


Your Petitioner humbly prays, That, the Premiſſis conſidered, your 
Majefly would be pleaſed to admit him into your Preſence ; and if he 
doth not fhew that it is for your 2 3h Honour and Intereſt io pre- 
ſerve him from the ſaid Oppreſſion, he will not complain, though he be 
left to be deſtroyed. 8 


N U M B 


A Copy of the Paper delivered to the Lord- Keeper NorrH, he Lord Chief Fuſtice Jerrxkrs, and 


E R XXV. 


Mr. Attorney-General, by tbe Lady AxusTRONG, on the Behalf of her Huſband Sir THouas 


ARMSTRONG . 


My Lord, _ * 
AM informed, That by the Common Law of England, any Man that 
1 was outlawed in Felony, or Treaſon, might bring a Writ of Error 
to reverſe his Outlawry; which was to be granted ex Debito Fuſticie : 
Though it may be, the Manner of ſuing for ſuch a Writ of Error to the 
King might be by way of Petition (as in a Petition or Remonſtrance de 
Droit for Lands, &c.): And ſo it was reſolved in Ninian Melvin's Caſe, 
Co. 4 Infl. 215. N 5 1 N 

Next, by the Common Law, If any Man were in England at the Time 
of the Exigent awarded, and went out of the Realm after that, and before 
the Qutlawry pronounced, he could never aſſign that for Error, That he 
was beyond Sea at the Time of the Pronouncing of the Outlawry ; and 
tne Reaſon is, becauſe he was here at the Time of the awarding of the 
Exigent, and might reaſonably have Notice of it. % * 

On the other ſide, If any were out of England during the whole Proceſs 
and Pronunciation of the Sue, it was never yet a Doubt but that 
was an Error, and might be aſſigned for Error, either by the Party or his 
Heir, at the Common Law, and ſo continues to this Day; and was, not 
long ſince, adjudged in O'Kerney's Caſe the [ri/bman, who came in about 
two Years after the Outlawry. 

Then comes the Statute of 5 & Edw. VI. cap. 11. and enlarges the | 
Law for the Benefit of the outlawed Perſon, and gives him Liberty to aſ- 


& i 


pronounced; which he could not do by Common Law, before the Sta- 


li2n for Error, That he was beyond Sea at the Time of the Outlawry | 


tute ; and ſo continues, 

Then comes the Proviſo, and ſays, That he muſt come in within a 
Year, and render himſelf, to be entitled to the Benefit of that Act; which 
was to aſſign for Error, That he was beyond Sea at the Time of the Out- 
lawry pronounced. | 

So that, my Lord, upon this ſhort State of the Law, and my Huſband's 
Caſe, he being beyond Sea all the Time of the Proceſs, and at the Time 


of the Outlawry pronounced, it is conceived he is well entitled to aſſign | 


this for Error, at the Common Law, without any Aid of the Statute, 
though the Proviſo in that Statute ſhould be ruled againſt him ; which 
* Submiſſion) is the Opinion of many learned Perſons in the Law, 

hat he is within the Intent and Meaning of that Proviſo, for many Rea- 
ſons too long to trouble your Lordſhip with now. 

Therefore I do hope that this Caſe of my Huſband's, being the firſt 
Caſe that any Man was executed upon an Outlawry (that did not deſire 
it 1) may have that Weight with your Lordſhip that it deſerves: And do 
hope that your Lordſhip will ſo adviſe the King in Matter of Law (whoſe 
Counſel you are), that my Huſband may have a Writ of Error granted 
him, and Counſel aſſigned him to argue theſe Points, as by the Law has 
been allowed to Criminals in Capital Cafes, with whatſoever elſe ſhall 
appear upon the Record of Outlawry produced, which as yet m y Huſband, 
or any for him, never ſaw, 


* This Petition, though ſo material, is omitted in Col. Si4ney's Trial; and ſhould be read before his Speech at Execution, in Vol. III. Pag. 728, 


F This ſhould be read after his Trial in Vol. III. Pag. 897. 


{ Holloway, 2 little before, being in the ſame Condition, refuſed a Trial; and ſo was executed upon the Outlawry. 


Vor. VIII. 
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4 / „ 73 . 4 thoſe that were to kill the King as ſoon as he came back from Newmarket 
Kn of the Paper deferred by Sir Tn ABMSTRONG hr Bore * | after the Fire: I take God to Witneſs, I never was in any Delign to 
1 Thank Almighty God, though I have had but a ſhort Time allowed | take away the King's Life ; neither had any Man the Impudence to pro- 
me, T find myſelf prepared for Death, and my Thoughts ſet on poſe ſo baſe and barbarous a Thing to me; neither was Jever in any Deſign 
another World; and r truſt in God's Mercy, I am well weaned from | to alter the Government of England. What I am accuſed of, I know 
ſetting my Heart on this: Yet I cannot but give ſo much of my little | no otherwiſe than by Reports, and Prints; which I take to be uncertain, 
Time, to ſet down in Writing my Anſwers to ſome Calumnies raiſed So that it cannot be expected I ſhould make particular Anſwers to them, 
ſince my cloſe Imprilonment, as well as what Mr. Attorney accuſed me If I had been tried, I could have proved my Lord Howard's bale Reflec. 
of at the Bar, I was told, a very great Perſon ſaid I was a Spy of Crom- | tions upon me to be a. notorious Falſhood ; for. there were at leaſt ten 
4well's, I was ſent from: e by the beſt and conſiderableſt Friends | Gentlemen, beſides all the Servants in the Houſe, can prove I dined 
the King had then, with Bills of Exchange, and Letters of very great | there that Day. 1 Bo. | 
Importance to his Majeſty at ehe I appeal to his Majeſty if I deli-, I have lived, and now die, of the Reformed Religion, a true and fin. 
, vered them not ſafe, and his Anſwer to them, when I returned: Which | cere Proteſtant, and the Communion of the Church of England. I 
I had not been above Six Days but I was clapped up a cloſe Priſoner in | bave found the great Comfort of the Love and Mercy of God, in and 
the Gatch:uſe, and in extreme Danger of thy Life for that Journey, bow 3 @ my Bleſſed Redeemer, in whom I only truſt; and 1 do verily 
Before this, I had been a'Year in Lambeth-Houſe a Priſoner ; and after a hope am going to partake of that E ulnefs of Joy which I believe is in 
Priſoner in the Tower, when the Uſurper died, and near ſtarving in his Preſence ; the Hopes whereof do infinitely pleaſe me. I thank God, 
every one of them: Very ill Treatments for a Spy and a Penſtoner ! | I have no Repining at my Heart for the Condition my Sins have moſt de- 
My Lord of Oxford, and many others of Quality, will, I think, teſtify ſervedly brought me to; I have deferved much worſe at the Hands of 
my Innocence in this Point. I proteſt before God, I was neyer a Spy | God: So that Ichearfully ſubmit to this Puniſhment, as being taken off 
or Penſioner to Crenavell, or any other Man. On Saturday laſt I was | but a ſmall Time ſooner. I do freely forgive alt the World, even thoſe 
brought down to the King's- Bench Bar, on, an Outlawry of High Trea- concerned in taking away my Life. As for the Sentence of Death paſ- 
ſon: I was aſked what I had to ſay for myſelf, that Judgment of Death ſed upon me, I cannot but think it a ver} hard one ; being denied the 
ſhould not paſs? I anſwered, That I was beyond Sea when the Out- Law of the Land, as I think, To conclude As I never had any De- 
Jawry came out; I thought the Law allowed a Writ of Error to reverſe ſign againſt the King's Life, or che Life of any Man ; ſo L was never in 
it; 1 prayed I might be allowed a Trial for my Life, according to the | any Deſign to alter the Government, ] die in Charity with all the World; 
Laws of the Land; I urged the Statute of Edi. VI. which was ex- and therefore I heartily pray God to bleſs. the Church, of Chriſt every 
reſs for it: but it ſignified nothing; I was condemned, and made a | where, theſe poor Nations, and the King's Majeſty ; and I heartily com- 
Pecede ; though Mr. Ho/lownay a little before had it offered him. I can- mend my Soul to God's infinite Mercy, through my Bleſled Saviour, 
not but think af the World will conclude my Caſe very different: And Jeſus Chriſt, | | 
why was it refuſed me? Mr. Attorney accuſed me there for being one of by 
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He Ne MB E KR XXVI. 
e MIL An AF for annulling and making void the Attainder of William RUSSELL, 
Tk Ey; commonly called Lord RusszIL +. 


HEREAS lliam Ruſſell, Eſqg commonly called Lord Ruſſell, | pealed, reverſed, made and declared null and void, to all Intents, Con- 

eldeſt Son of the 155 onourable Milliam Earl of Bedford, in | ſtructions, and Purpoſes whatſoever, as if no ſuch Conviction, Judg- 
the Month of Zuly, in the five-and-thirtieth Year of the Reign of our | ment, or Attainder, had ever been had, or made: And that no Corrup- 
late Sovereign Lord King Ch.rles the Second, at a Seſſions oal De- | tion of Blood, or other Penalty, or Forfeiture of Honours, Dignities, 
Hivery, holden at the Od Bailey, London, was, by undue and illegal Re- Lands, Hereditaments, Goods, or Chattels, be by the ſaid Conviction 
turne of Jurors, haveing been refuſed his fawfull Challenge to the ſaid | or Attainder incurred ; any Law, Uſage, or Cuſtom to the contrary not- 
Jurors, for want of Freehold, and by partiall and unjuſt Conſtructions] withſtanding. And to the End that Right be done to the Memory of 
of Law, wrongfully convicted, attainted, and executed for High Trea- the deccaſed Lord Ruſſell aforeſaid, Be it further enacted, That all Re- 
ſon: May it therefore pleaſe your moſt excellent Majeſtyes, at the hum- | cords and Proceedings relateing to the ſaid Attainder, be wholly can- 
ble Petition of the ſaid Earl of Bedford, and the Right Honourable the | celled, and taken off the File, or otherwiſe defaced and obliterated, to 
Lady Rachel! Ruſſill, Relict of the ſaid Lord Ruſſell, That it be declared | the Intent the ſame may not be viſible in after Ages: And that at the 
and enacted by the Authority of this preſent Parliament ; and be it ehact- next Seffions of Goal Delivery, to be holden for the City of Lendin, the 
ed by the King and Queen's moſt Excellent Majeſties, by and with the | ſaid Records and Proceedings ſhall be brought into the Court, and then 
Advice and Conſent of the Lords Spiritual and Temporal, and Com- | and there taken off from the File, and cancelled, 
mons, in this preſent Parliament aſſembled, and by Authority of the |. | 6 IWilliam Cowper, Cler. Parliamentor. 
ſame, That the ſaid Conviction, Judgment, and Attainder of the ſaid | (Exam.) 
William Ruſſell, commonly called Lord Ruſſell, be, and are hereby re- 
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N. U M FE R XXVIL. 


Ne XXIV. 


Anno 1 Gul & 5 An At for annulling and making void the Attainder of ALGERNOON SYDNEY, 


E/; t - 


HEREAS Algernoon Sydney, Eſquire, in the Term of St. H- Spiritual and Temporal, and Commons, in this preſent Parliament aſ- 


Sovereign Lord King Charles the Second, in the Court of K:ing's-Bench at Judgment, and Attainder of the ſaid Alger noon Sydney be, and are re- 
eſiminſter, by Means of an illegal Return of Jurors, and by Denial of his | pealed, reverſed, made and declared null and void, to all Intents, Con- 
lawful Challenges to divers of them, for want of Freehold, and without | ſtrutions, and Purpoſes: whatſoever, and as if no ſuch Conviction, 
ſufficient legal N of any Treaſons ie by him; there he- Judgement, or Attainder had ever been had or given : And that no Cor- 
ing at that Time produced a Paper found in the Cloſet of the ſaid Ager- | ruption of Blood, or other Penalty, or Forfeiture of Honours, Digni- 
nion, ſuppoſed to be his Hand-Writing, which was not proved by the | ties, Goods, Chattels, Lands, Jenements, or Hereditaments, be by 
Omer of any one Witneſs, to be written by him; but the Jury was | the ſaid Conviction and Attainder incurred; any Law, Uſage, or 
directed to believe it by comparing it with other Writings of the ſaid | Cuſtom to the eontrary notwithſtanding. And to the End that Right 
Algernten ; and beſides that Paper fo produced, there was but one Wit- | be done to the Memory of «the ſaid A{gerneon Sidney, deceaſed, Be it fur- 
neſs to prove any Matter againſt the faid Algernoon; and by a partial and ther enated, That all Records and, Proceedings relating to the ſaid At- 
unjuſt Conſtruction of the Statute, declaring what was his Treaſon, was | tainder, be wholly cancelled, and taken off the Fyle, or otherwiſe de- 
molt unjuſtly and wrapgoully convicted and attainted, and afterwards faced and obliterated ; to the Intent that the ſame may not be viſible in 
executed for High Treaſon : May it therefore pleaſe your moſt excellent | after Ages: And that the Records and Proceegings of and to the ſaid 
Majeſties, at the humble Petition and Requeſt,of the Right Honourable | Conviction, Judgment, and Attainder, in the ſaid Court of King's- Bench 
Phillips Earl of Leiceſter, Brother and Heir of the ſaid Algerneon Sydney, | now remaining, Tall, and be forthwith brought into the ſaid Court, this 
and of the Right Honourable Henry Viſcount Sydney, of Sheppy, in the | preſent Eafter Term, and then and there taken off from the Fyle and 


chael, in the five-and-thirtieth Year of the Reign of our Jate fade and by the Authority of the ſame, That the ſaid Conviction, 


County of Kent, the other Brother of the ſaid Algernoon, That it be de- cancelled, | af | | | 
clared and enacted, and be it enacted by the King's and Queene's moſt Ililliam Cowper, Cler' Parliamentor'. 
excellent Majeſties, by and with the Advice and Conſent of the Lords (Exam.) | = 


* Trom a MS. belonging to the late Mr. Grainger of the India-Houſe, Sir Thomas's Speech being printed from a very imperfe& Copy in the State Trials, Vol. III. Pag. 
399, it was thought proper to inſert this, being printed from an authentick MS. 

+ The Reverlal of Lord Res Attainder (as alſo that of Col. Sidney, and Mr. Csr2i/5) ſhould be read after Lord Ruſch's Trial, in Vol. III. 

+ This Act, which is referr'd to in Layer's Trial, Vol. VI. Pag. 277, 279, Oc. ſhould be read after Col. Sydneys Trial, in Vol. III. 


NUMBER 


5 


To 


do pl 
tend 
they 
titio! 
front 
parti 
ne ſſe 


Puke of Monmouth, the Lord Ruſſad, tho Lord Grey, Sir Thomas 
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A : NUMBER XXVII. 


At a Par liament | begun and Boden at Weſtminſter, he 22d of January, primo Gulielmi & Maris 
Regis & Reginz, 1688, Mumb. 39. 


An AF for reverfing the Attainder of HENRY Cornisn; Ei. late Alderman of the City of London *. 


THERE AS Henry Corniſh, Eſq. late Alderman of the City of 
London, was indicted of High- Treaſon, upon Pretence, That 
knowing James late Duke of Mannuuth, William Ruſſell, Eſq. 

and Sir Thomas A mſtreng, to be Traitors, and to have conſpired the 

Death of the late King Charles the Second, promiſed to be aſſiſting to 

them in ſuch Treaſons, to bring them to Effect; and being thereupon ar- 

raigned at the Seſſions- Houſe in the Old-Baily, the 19th Day of Octeber; 

Anno Dom. 685, although he was committed for the ſaid pretended 

reaſon but the 13th of the ſame Oataber, and had Notice of his Trial the 

17th of the ſame October, and was kept cloſe Priſoner from the Time of 
his Commitment to the Time of his Trial, and could not poſſibly there- 
fore prepare himſelf for his Defence, neither would the Court, which tried 
him, give him any longer Time to prepare himſelf for his Trial, although 
he very much preſſed for longer Time, having a material Witneſs to ſend 
for, wao was not then in Town, and was above 140 Miles off: And 


having plead:d Net Guiliy to the Indictment, he was preſently tried and | 


convicted on the ſingle Evidence of Col. Rumſey, who ſwore the Priſoner” 
was in the Room, at one Mr. Sheppard's Houſe, in Company of the. 
e 
Mr. Ferguſon, Mr. Sheppard, and the Witneſs, when a Paper was read, 
the Contents whereof are a Complaint of the Miſgovernment of King 
Charle: the Second, and declaring for Liberty of Conſcience, and that all 
thoſe who would aſſiſt in that Inſurrection, that had Lands of the Church, 
or of the King's, in the late Wars, ſhould have them reſtored ; to which 
Paper, as the Witneſs ſwore, the Priſoner expreſſed his Liking : Where- 
as the faid Rumſey owned, when he gave his Evidence, that he did not 
hear all the Paper read, nor did take great Notice of it, and therefore was 


| 


not a competent Witneſs of the Contents of the Paper. And whereas 


the ſaid Col. Rumſey had, in the Lord RufſelPs Trial, expreſly ſworn that 
he was not in the Room when the ſaid pretended Paper was read: And 
whereas Col. Rumſey, in the ſame Lord Rufes Trial, expreſly mentions 


the Names of all the Perſons in the ſaid Room, in the ſaid Mr. $/-ppard's 


Corniſh was not in the Room at the Time of the reading the ſaid pretended 


Houſe; whereof the ſaid Henry Corniſh was none: And whereas Mr, Sh:p- 
pard, whom Rumſey, in his Evidence, owned to be in the Room when the 
ſaid pretended Paper was read; expreſsly teſtified, That the ſaid Henry 
Paper. For all whith Reaſons, at the humble Petition and Requeſt of 
Elizabeth Corniſh, Widow and Relict, and Horry Corniſh, eldeſt Son of 
the ſaid Henry Corniſh ; Be it enacted by the King and Queen's moſt ex- 
cellent Majeſties, and by and with the Advice and Conſent of the Lords 
Spiritual and Temporal, and Commmons, ia this preſent Parliament aſ- 
ſembled, and by the Authority of the ſame, That the Conviction and 


Attainder of the ſaid Henry Corniſh, deceaſed, for High-Treaſon, be 


hereby reverſed, annulled, and made void, to all Intents and Purpoſes 
whatſoe ver. And to the End that Right be done to the Memory of the 
deceaſed Henry Corniſb aforeſaid, Be it further enacted, That all Records 

d Proceedings relating to the ſaid Attainder, be wholly cancelled, and 
taken off the File or otherwiſe defaced and obliterated, to the Intent 
the ſame may not be viſible in After-Ages ; and that at the next Seſſions 
of Gaol-Delivery, to be holden after the Feaſt of St. Michael next, for 
the City of London, the ſaid Records and Proceedings ſhall be brought 
ingo the Court, and then and there taken off froin the File, and can» 
celled. | 


Copia Vera, | 
Jo. Brown, Cleric. Parliament. 
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XXIX. 


Soon after the Revolution, TiTus Oàrzs delivered the following PETITION: 


To the Right Honourable the Lords Spiritual and Temporal, and to the Honourable the Knights, Citi 
gens, and Burgeſſes, in this preſent Parliament aſſembled ; The Humble Petition of Tires 


OATEsSs, D. D. 7 


Maſt humbly ſbetweth, | 3 

HAT your Petitioner, in the Vear 1678, diſcovered a horrid Po- 

piſh Conſpiracy for the Deſtruction of the late King Charles II. his 
preſent Majeſty, and the Proteſtant Religion within theſe Kingdoms; 
and proved it fo fully, that ſeveral Parliaments, and Courts of Juſtice, 
before whom he gave his Teſtimony, declared their Belief of it by pub- 
lick Votes, and the Condemnation of ſeveral of the Conſpirators. For 
which Reaſon, and becauſe your Petitioner would not be terrified by their 
Threats, nor ſeduced by their Promiſes of great Rewards (with both 
which Temptations they often aſſaulted him) to deſiſt in his Diſcovery, 
the Jeſuits and Papiſts purſued him with an implacable Malice, and en- 
deavoured to take away his Fame and Life, by ſuborning Witneſſes N 
accuſe him of Capital Crimes: But being defeated in that villainous At- 
tempt, they firſt procured King Charles II. to withdraw that Protection 
and Subſiſtence his Majeſty had, at the Requeſt of ſeveral Parliaments, 
allowed to your Petitioner ; and then inſtigated his Royal Highneſs the 
Duke of York to proſecute your Petitioner in an Action of Scandalum mag- 
natum, for ſpeaking this notorious Truth, That he, the ſaid Duke of 
York, wes reconciled to the Church of Rome; and that it is High-Trea- 
ſon to be ſo reconciled; wherein a Verdict and Judgment for one hundred 
thouſand Pounds Damages were obtained againſt your Petitioner ; and 
your Petitioner was committed to the King's-Bench Priſon. 

After this the ſame Popiſh Party obtained Leave from King Charles II. 
to prefer two ſeveral Indictments againſt your Petitioner, for two pre- 
tended Perjuries in his Evidence concerning the ſaid Conſpiracy ; which | 
they brought on to Trial in the Reign of King James II. And your Pe- 
titioner was, upon the Evidence of thoſe very Witneſſes who had con- 
tionted him in three farmer Trials, and were diſbelieved, and through the 
partial Behaviour of the Chief-Juſtice res, in brow-beating his Wit- 


+ + 


** 


| 


ries, and received this inhuman and unparalleled Sentence following; 
To pay two thouſand Marks to the Ning; to be diveſted of his Canonical Hatit ; 
to be brought into Weſtminſter-Hall, with a Paper upon his Head, with this 
Inſcription, ** Titus Oates convicted upon full Evidence of two horrid Perju- 
* ries;” to fland in and upon the Pillory twa ſeveral Days for the Space of an 
Hour; to be whipped by the common Hangman from Aldgate to Newgate on 
Wedneſday, and to be whipped again on the Friday following from Newgate 
to Tyburn ; to fland in and upon the Pillory five Times in every Year of his 
Life ; and to remain a Priſmer during his Life. Which Sentence being 
intended, as your Petitioner hath juſt Reaſon to believe, to murder him, 
was accordingly executed with F 

having ſuffered ſome thouſands of Stripes, whereby he was put to unſpeak- 
able Tortures, and lay ten Weeks under the Surgeons Hands. Neither 
did their Cruelty ceaſe here; but becauſe your Petitioner, by God's Mercy 
miraculouſly ſupporting him (and the extraordinary Skill of a judicious 
Surgeon) outlived that bloody Uſage, ſome of them afterwards got into 
your Petitioner's Chamber, whilſt he was weak in his Bed, and attempted 
to pull off the Plaiſters applied to cure his Back, and threatened to deſtroy 
him: And that nothing within their Power or Malice might be wanting 
to complete your Petitioner's Miſery, they procured him to be loaded 
with Irons of exceſſive Weight for a whole Year, without any In- 
termiſſion, even when his Legs were ſwollen with the Gout; and 
to be ſhut up in the Dungeon, or Hole of the Priſon; whereby he 
became impaired in his Limbs, and contracted Convulfion Fits, and 
other Diſtempers to the great Hazard of his Life. All which ille— 


gal Proceedings, and barbarous Inhumanities, your Petitioner humbly 


conceives were not only intended as a Revenge upon him, but like- 
wiſe to caſt a Reproach upon the Wiſdom and Honour of four ſuc— 
ceſſive Parliaments, who had given him Credit, and upon the publick 


neſſes, and miſleading the Juries, convicted of the ſaid pretended Perju- | Juſtice of the Nation. And your Petitioner humbly hopes that fince the 


* To be read after Mr. Corniſb's Trial, in Vol. III. 


3 


+ To be read after Oates's Trials, in Vol. III. and IV. 


Papiſts 


| the Circumſtances of Barbarity; he 
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open and avowed Violations of our Religion, Laws and Liberties, this 
Fend Houſe will vindicate the Proceedings of former Parliaments, 
and diſcharge your Petitioner from thoſe arbitrary and 1 Judg- 


ments, and the unjuſt Impriſonment he Jies-under. VE: 


Tour Petitioner doth therefore mot humbly beſeech your Lordfhips and your 
Honours, to take this deplorable Caſe into your 2 and tenden Con- 
| your Lordjbips and | 


b |  FJaawation, and ti give him ſuch Redreſs therein, 
Jour Honours great Wiſdom, Juſtice and Goodneſs ſhall ſeem mast. 


In the Houſe of Peers, bn the Vote 770 Mmine the Judgment againſt 
Pm ER FA Titus OATES," | „ 
23 „ , „„ 


Dis Sabbati, 25 Mon, 16 9. 
WE diſſent, for theſe Reaſons; of 


I, For that the King's-Bench, being a Temporal Court, made it 
Part of the Judgment, that 7 tus Oates, being a Clerk, ſhouldifor his ſaid 
Perjuries be diveſted of his Canonical and prieſtly Habit, and ſo continue 
fe diveſted all his Life; which is a Matter wholly 


out 


belonging to the Eccleſiaſtical Courts only. *. ” wh. 
For that the ſaid Judgments are barbarouſly inhuman and unchriſ- 


"oa A, tian; and there is no Precedent to warrant the Puniſhments of Whipping 
au, and Committing to Priſon for Life, for the Crime of Perjury ; which 
Nute wis but one Part of the Puniſhments that were inflicted upon him. 
11 


3. For that the particular Matters upon which theſe Indictments w 
founded, were the Points objected againſt Mr. Titus Oates his Teſtimony, 
in ſeveral of the Trials in which he was allowed to be a good and credible 


ue, n 
heme ge, Witneſs, though teſtified againſt him by moſt of the lame Fons Wo 


witneſſed againſt him upon theſe two Indictments. 


reverſed. 2 5 * 

5. Becauſe Sir John Holt, Sir Henry Pollexfen, the two Chief A. 
and Sir Robert Atkins, Chief Baron, with ſix Judges more (being all that 
were then preſent) for theſe and many other Reaſons, did before us ſos 
lemnly deliver their Opinions, and unanimouſly declare, That the ſaid 
Judgments were contrary to Law and ancient Practices; and therefore er- 
roneous, and ought to be reverſed, =” 8 

6. Becauſe it is contrary to the Declaration of the twelfth of February 
laſt, which was ordered by the Lords Spiritual and Temporal, and Com- 
mons then aſſembled, and by their Declaration engroſſed in Parliament, 
and enrolled among the Records in Parliament, and recorded in Chancery, 


+ 
18 


N D I X. 


Papiſts themſelves have verificd and confirmed his Evidence, by their late ] it does appear, that exceſlive Bails onght * to be required, not excettn 
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A „ I « May the thitty-firſt 
And your Pattie Hall ever pray, de. * irty 


of their Power, 


yer 


„ teſtation was entered, 


(435) 


514 


Fines impoſed, nor cruel and-unufual Paniſhments inflicted. 


4 11 { 


% 
F Macclesfield, 8 Stamford, „„ 
F. Bridgwater, . bi. 
Bolingbroke, Cornwallis, _. P. IKharton, ._ 
Herbert, . a ie een ant want e 1 


Biſhop Kennet, in his Complete Hiftory of England, Vol. III. ſays, de 

| the wy 4 $44 having heard the 7 5: Og 
<« all the Judges 3 Illegality of two Judgments given again 
% Titus Dates, upon the Point of Pn: for which he brought his 
« Writs of Error; the Houſe had this maig Queſtion propoſed, /, Berber 
& the ſaid two Judgments ſhould be reverſed ? Which being reſolved in the 
Negative, and the ſaid  Judgnicnts confirmed, thirteen Lords entered 
«© their Diſſents,“ for, the before- mentioned Reaſons. This Protef. 


4 << tation (ſays the Biſhop) worked ſo powerfully in the Houſe of Lerd 
that the following 54 os * Lerds, 


ay their Hordſhips, after hearing Counſel at the 
Bar, to argue the Errors aſſigned by Oates, did ofdet and adjndge, 
* [Tha the Jud vt given againſt the ſaid Oates ſhould be reverſct : 
«YAnd Leave was given for the Cringing in a Bill for the fecuring Pers 
& hereafter from the Prejudice which might come {fo his Teſtimony. A Bill 
Jof Reverſal paſſed the Lower Houſe: And upon à ſecond Reading in 
© the Upper, there were ſeveral Amendments made, and a Proviſo in- 
“ ſerted, whereby it was red, That until the Matters for which Ti. 
e tus Oates was committed for Perjury, were heard and determined in Par- 
'& liament, the ſaid Oates ſbould not be received in any. Court or Cauſe what- 
% ſcever to be a Witneſs. Againſt which Proviſo and Amendments a Pro- 
tered, by the Earls of Oxford, Suffolk, Adonmcurbh. 
„ Mountagu, Macclesfield, — Stamford, and Sufſex, and the” Lords 
þ Newport, Berkley,” Cornwallis, Paget, and Herbert, When the Bil! 
was ſent back to the Commons, they ' diſagreed" to the Amendments: 


| * Upon which a memorable Conference began between the two Houſes 
4. For that this will be an Encouragement and Allowance for giving 
the like barbarous, illegal, and cruel Judgments hereafter, unleſs this be 


on July the twenty-ninth, which occaſioned great Heats, that might 
have riſen into greater Flames, if the Parliament had not been ſud- 
« denfſ} adjourned. And all that Oates was able to obtain in this Seffion 
e was only, on June theffixth, an Addreſs from the Lords, at the Com- 
«© mons Deſire, requeſting his Majeſty, That whereas Titus Oates, Clerk, 
% had alriady received a ſevere Puniſhment, for the Perjury whereof he hat 
< been formerly convicted; and ſome of the ſaid Puniſbments would flill be ron- 
<«tinued upon him, unleſs they ſhould be remitted by His Majeſty; His Ma- 
« jefly would be graciouſly 752 to grant His Pardon to the ſaid Oates, 
„The King readily complied with the Lords Deſire : And moreover, as 
< ſoon as, by their Lordſhips Order, Oates was diſcharged from his Con- 


1 . 
— 


% finement, His Majeſty received him into his Protection, and allowed him 
na conſiderable Penſion; which occaſioned various Reflex ions.“ 
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Informations and Examinations, talen upon Oath before a Committee of the H ouſe of Lords, appointed 
fo inſpeci who were the Adviſers and Proſecutors of the Murders of the Lord RusskLL, Colonel Srn- 
NEY, Sir THoMas ARMSTRONG, Mr. Cornisn, and others* ; whereof a Report was made by the 

| Right Honourable the Earl of Stamford, upon the twentieth Day of December, 1689. 


* 


bert Bates, Mr. Richard Haly, Mr. Horneby, and Mr. Criſpe Grang, 

(all Perſons of good Value and unſpotted Reputation) being exa- 

mined upon Oath, in relation to Je Keeling, depoſed in Subſtance as 
follows, vis. F | 

That Keeling, three or | 

the Presbyterian Plot, came into/their Company at the Fleece Tavern in 

Cornhill ; where he appearing to be much diſturbed and confuſed, one of 

their Company enquired of him, Why he ſeemed to be ſo diſordered ? To 

which he anſwered, That he lay under a great Temptation ; for he was 

ſent to by the Lords in the Teer; and ſome Gentleman that came to him 


from them told him, his own Party had diſobliged 257 and he had now an 


Opportunity to be revenged of them; that he could not be inſenſible of 
ſome Perſons that deſigned againſt the wg, „ pu; and that if he 

would diſcover, he might make; himſelf and his Family ; that he had 
great Proffers of Money, and a Place of a Hundred Pounds per Annum; 
and might go in a Coach and fix Horſes to Vindſor: And that he was to 
meet thoſe who treated with him again that Night, at the Bull- Head Ta- 
vern near the Tower. | 

That upon Keeling's talking at this Rate, one of the Company aſked 
him, why he troubled them with this Diſcourſe; and told him, if he 
knew any thing againſt the Government, he ought to diſcover it; but if 
he knew nothing, he would do well to keep out of ſuch Temptations, and 
not go to the Meeting appointed: But he ſaid he would go, becauſe he 
had promiſed them in the Morning that he would meet them again ; but 
declared that he knew nothing; and ſaid that he acquainted them with it, 
becauſe if he ſhould be . upon, by Temptation of Money, to wit- 
nels any thing they ſhould be able to witneſs againſt him, that he had de- 
clared that he knew nothing in Agitation againſt the Government; and 
that they ſhould teſtify, that he was the greateſt Rogue and Villain living, 


- if he ſhould ſwear againſt any Man. 


M. John Phelps, Mr. Thomas Morris, Mr. Peter Hagar, Mr. Ro- 


four Days or a Week befor his Diſcovery. of | over, | 7 


Mr. Phelps (in particular) depoſed, That he attended to have teſtified 


this at my Lord Ruſſell's Trial, but was not aſked to come in at any othet 
of the Trials, and durſt nat appear unleſs deſired ; that he remembers not 
whether or no he knew of Walcot's Trial before it was over; but that he 
knew not that Keeling was a Witneſs againſt him till after the Trial was 


Mr. Morris depoſed, That he knew not that K:eling was a Diſcoverer 
of a Plot till after Walcat's Trial; but believes he acquainted Sir . 
PultMey what he heard Keeling ſay before the Lord Ruſſell's Trial, and alfo 


tol& it to Mr. Stenens; whereupon he was ſubpcena'd to that Trial, and 


| went; but the Trial was not till three or four Davs after the Time he 


was directed to attend ; that a ſecond Subpcena came the Night before the 
Trial, but he being from home did not receive it till after the Triat, 


Mr. Hagar depoſed, That he thinks he knew Keeling was a Witneſs 
againſt Captain Malcot, but did not then offer himſelſ to be a Witneſs, be- 
cauſe Times were ſo difficult; but when he heard of my Lord RNuſſeils 


| Trial, he acquainted his Lordſhip's Servant with what he has now ſworn, 


and that he attended at the Trial, but Keeling was no Witneſs, 
Mr. Bates depoſed, That he believes he told what he hath now 


, ſworn about Keeling's Declaration at the Fle#te Tavern to twenty Perſons, 


before the Lord Ruſſell's- Trial; and that he heard Keeling ſay, in the An- 
Aerdam Coffee-houſe, It is reported that I have diſcovered a Plot of the Duke 
of Monmouth, my Lord Rullell, and others; but I know n«thing of it, and 
am innocent, and falfly accuſed. | 


Mr. Hah depoſed, That he remembers not that he ſpoke of what he 
has now ſworn to any Perſon; for Times were ſuch, he was afraid to ſpeak 
of it. | 


To be read after their Trials, in Vol. III. 
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- which his Lordſhip would have made againſt his 


That Pohah celing bis Brother (who gave his 


nſbormation upon Oath to Sir Laline Jentins, upon the twelfth of 


Zune, 1083), came to him the next Day, and called him out, and car- 


-ied him into the Company of Geodenough, at the Dolphin Tavern; where 
they talked of taking off the'Blackbird and the Goldſmith (meaning the King 
and the Busse That the Company being parted, he the ſaid ohn Keel- 
ing told his Brother that he did not underſtaud that Gibberiſh, and 
therefore would not be concerned. | 


That his Brother then carried him to one Mr. Peckham, at the Fleece 
Tavern in Sathwart; where' Peckham encouraged him, and told him, if 


he would be a Witneſs, be ſhould be well rewarded : Then he carried him 
to two Gentlemen (whom he knew. not) to the Flanders Coffee-houſe; 


who encouraged him, and would have had him to a Dinner, but he de- 


cliaed it. i 
That then his Brother told him, he muſt go with him to Secretary 
Jenkins, to give Information of what he had heard ; to which he ſhewing 


Averſion, 


That he gave Notice to Mr: Tory (his Brother's Maſter) how his Bro- 
ther had trapanned him, and made him to ſwear z and that he acquainted 
MET therewith, and deſired him to give Notice to the Perſons ac- 
cuſed. 

That he did not believe the Plot till he ſaw the Proclamation; and un- 
derſtood that Zee the Dyer came in fora Witneſs; that his Brother had 
Five Hundred Pounds of the King, and brought it to a Coffee-houſe. 

That he the ſaid John Keeling was ſubpœna'd to be a Witneſs againſt 
the Lord Rufſel, and was ſworn to give Evidence to the Grand Jury; but 
was not examined. | | | 


Mr. Nath.miel Wade depoſed, That Jaſab Keeling accuſed him of being 
in the Rye- houſe Plot; though he had never been above twice in his Com- 
pany: That, at the Salutation Tavern in Lombard-Street, he heard Keel- 
ing ſpeak very extravagantly, and ſay he would do ſome briſk thing; and 
that thereupon Mr. Neltheype ſaid, 7 priibee be not mad: And that preſent- 
ly after Mr. Vade heard his own Name in a Proclamation. | 


his Brother told bim; he muſt go thither or to Newgate; and fo : 
he was compelled to comply. 


Mr. Jobe Tiſard depoſed, That at my Lord Rifſ/'s Trial four Gentle. 


men told him, that Keeling (who was to have been the firſt Evidence againſt 
his Lordſhip) had confeſſed that he was to meet ſome Gentlemen at a Ta- 
vern, who were to give him Inſtructions what to ſwear ; but he ſaid, 

when he had received the Inſtructions, he would make a Diſcovery. 
That, however, Keeling was not produced againſt my Lord; and he 
believes the Reaſon was, Becauſe ſome were OI of the Defence 
vidence. 


Mr. Nathaniel Gael depoſed, That by the Perſuaſion of Keeling's Mo- 
ther, he procured a Hundred Pounds to be Jent to him by Mr. Wilfe, a 
Merchant, to ſupply his Neceſſities; which Keeling repaid three Months 
aſter 3 which' was after he was an Evidence. | 


7% Keeling being examined, declared, That he remembers not that 


he was in an Agony or Trouble at the Fleece Tavern; or that he told the 


Company there, he was to meet any Perſons concerning the Diſcovery of 
a Plot; or that he was promiſed a Groat, or Employment; or that he 
deſired them to bear Witneſs againſt him, if he pretended to ſay any 
thing of a Plot ; or that he knew nothing. 

That he was ſubpcena'd at the Lord Rufſe!'s and Walcot's Trials; and 
was there during the whole Trial of the Lord Ruſſel. | 

That he applied himſelf to the Lord Privy-Seal, at his Houſe, to help 
him to his Place in the Victualling-Office; and he thinks he applied alſo 
to the Duke of York: That he after reminded the Lord Halliſas going up 
into the Gallery at Vhiteball; and after that he heard he had his Place, 
he thanked him that Evening; and he continued in his Place till within 
theſe ſix Weeks. | 
That he had Money of the King, as Subſiſtence; and alſo received 
Five Hundred Pounds of Mr. Duncumb the Banker : That the King told 
him, he ſhould have a Hundred Pounds a-Year ; but he never had it, 


Mr. Aaron Smyth depoſed, That he was a Priſoner in the Tower when 
my Lord Ruſſl and Colonel Sidney were tried; and was kept cloſe Priſon- 
er above nineteen Weeks, at Five Pounds a Week Charge; and two 
Warders watched him, or lay in the Room. 

That one of his Warders told him, that Sir Ambroſe Phillips was come 


to ſpeak with him; and had an Order from one of the Secretaries to come 


as often as he would, and bring whom he would along with him; but 
then he was alone. When Sir Ambroſe came in, after ſom: other Diſ- 
courſe, he told him it was in his Power to make himſelf what he would; 
for (ſaid he) you know this Rogue S#4ney is a Traitor; and you may make 
yourſelf what you will, if you will diſcover what you know of his De- 
ſigns againſt the Government, 


That he replied, He could not ſay any thing that could touch a Hair of | 


Col. Sidney's Head: And that then Phillips ſaid, if he might adviſe the 
King, he would have all tht damned J/hig Rogues hanged ; And for your 
Part, every body knows you are guilty. 


Sir Ambroſe Phillips being examined, confeſſed, That Aaron Smyth had 
been his Client, and there was a Friendſhip between them ; and he thought 
he might have prevailed with him to hav. declared what he knew; which 
he thought would be a Service to the Publick, and Service to himſelf. 

That he cannot be poſitive, Whether Mr. Roger North gave him an 
Order to go to Aaron Smyth, or told him he ſhould find an Order with the 
Lieutenant of the Tower. | 


That he uſed to Mr. Smyth the Arguments a Friend might do, and told 


him he came not to trapan him; nor would he diſcover more ot what he 
would tell him, but what he would give him Leave : But he found him 
very reſolute ; and ſo fairly took his Leave, and never came near him more. 
That he believes he might ſay to Mr. North, that he had ſuch a Power 
in Mr. Smyth, to perſuade him to tell what he knew; that Nobody be- 
ſides Mr. Nerth either perſuaded or adviſed him to go to Mr, Smyth. 
Vol. VIII. | 
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Mr. Roger North being examined, ſaid, That he procured no Order for 


Sir Ambroſe Philips to go to Aaron Smyth ; nor doth he believe he ever had 


any Converſation with him about that Matter; and ke is confident he ne- 
ver delivered him any Order for going to him, nor told him that he ſhould 
find any ſuch Order at the Tower; nor, to the beſt of his Remembrance, 
knew he of any ſuch Order; and that Sir Ambroſe Phillips miſremembers, 
if he ſays he had any ſuch Order from him. | 


Sir John Moe being examined, ſaid, That 'twas not he that rejected 
the Sheriffs, but the Court of Aldermen ; that Mr. Papillon was Tet aſide 
by the Court, becauſe Sir John had drank to Sir Dudly North. 

That he doth not believe or remember, that he had any Orders from 
Court to drink to Sir Dudly ; that Secretary Fenkins was often to viſit him, 
but never gave him any Directions. 

That he believes Mr. Papillon and Mr, Dubois demanded the Poll; that 
he had no Ditection from Mhiteball to reject the Poll, but the Court of 
Aldermen did rejett it, 

That the Soldier wete ſent to keep the Peace; that he remembers not 
that he; either the Day before, or that Morning of the Poll, made any 
Promiſe not to diſturb the Poll; nor doth he remember what Time of 
the Day he went to diſturb the Poll: Many of the Citizens came to his 
Houſe, and would have him to the Hall, telling him, the Poll went on, 
though he adjourned it; which Adjournment, he ſaith, was by Advice of 
the rt of Aldermen: 


Mr. Nermanſel and Mr. Trotman, the Secondaries, depoſed, That Graham 
and Burton were the Proſecutors of my Lord Ruſt that Sir Dudly North 
had the Books from them, and returned my Lord Ruſſe?s Jury; that 
Juries had uſually been returned by the Secondaries, and taken out of 
two, three, or four Wards; but this Jury was taken out of about nine- 
teen Wards: That Sir Benjamin Thorowgood returned the Jury upon Al- 


derman Corniſh, 


Mr. Trotman added, that Graham and Burton were allo the Proſecutors 
of Alderman Corniſh; 


Mr. Perry (who had been Clerk to Mr. Trotman nine Years) depoſed; 
That he was not by at the Return of my Lord Ruſſel's Jury; but he made 
a Copy of it, and it was under Sir Dudly North's Hand. ts 

That he was with Mr. Trotman at Sir Benjamin Thorawgo:d's Houſe, 
who had the Books of both the Compters; and he wrote the Names, as 
Sir Benjamin directed him. 7 

That in common Caſes the Parinels uſed to be returned out of two or 
three Wards, 2 

Mr. Criſp, the Common Serjeant, depoſed, That he hath known Ju- 
ries returned out of ſix Wards, and never out of fewer than four. 

That he was in Court at Part of the Lord Ruſſel's Trial: That he re- 
members his Lordſhip deſired he might be heard by Counſel, and that 
they _— have Time to conſider of it; but the Court heard them im- 


Sir. Dudly North being examined, ſaid, That he was a Freeman of 


| London; and the Lord Mayor drank to him as Sheriff; and he took upon 


him the Office, and was 2000 l. out of Purſe, which he never had again 
directly or indirectly, 

Sir Dudh went on, ſaying, That he impannelled the Juries for the Seſ- 

ue was tried: That he return'd the beſt Jury he 

could, without obſerving any Ward; and drew this out of ſeveral Wards, 
becauſe they might be the more ſubſtantial Men. 

'That to the beſt of his Remembrance, Sir Peter Rich concurr'd in this 
Jury; if he had oppoſed it, he ſhould not have done it. | 

That the Juries before were return'd by the Secondaties, but this being 
a 1 Buſineſs, he thought it requiſite to take care of it 
himſelf. 

That he took no care of what Opinion the Jury were of, but only that 
they were ſubſtantial Men. 4 

That he had no Ordet or Directions fram any Man alive, to take care 
of this Buſineſs. | 


Sir Peter Rich declared, That he was never aſked in his whole Year to 
impannel a Jury; and that he never impannel'd any, or ſign'd any Pan- 
nel, to his Knowledge; and ſays poſitively, that the Books were ſent to 
him by the Sccondaries, and that he never ſaw the Pannel of my Lord 
Ruſfel's Jury, till he heard it read in Court. 

That the uſual Practice of the Return of Juries in London, is by the 
Secondaries. | 

Sir Benjamin Thorowgoed, being examined, ſaid, That he was Sheriff 
at the Time when Mr. Corniſh luer That the two Secondaries brought 
him the Books: That he knows not out of how many Wards the Jury 


was return'd ; but he thinks out of moſt of them, and he believes it to be 


the Cuſtom to return the Jury fo. | | | 
That he thought it a Piece of Juſtice in him, to fee the Jury fairly re- 
turn'd ; being the Gentleman to be try*d had been one of his Feldt, 
That the Jury were of the ſufficienteſt, ableſt, and honeſteſt Men of 


the City of London : And he believes, all the Men that ſerved of the Jury, 


were thoſe he feturned. 


Mr. Henry Corniſh, being examined, depoſed, That his Father was 
kept cloſe, from his Commitment to the Day of his Trial, and Captain 
Richardſon would admit none of his Friends to come to hin. 

That he went to Vermanſel, the Secondary, for a Copy of the Pannel, 
and either he or his Clerk told him, that Burton and Graham had it ; and 
when he came again in the Evening to them for it, one of them told him, 
They had Orders from above not to let him have it. 


Sir 2 Forbes depoſed, That the Duke of Monmouth deſired him to 
ſhew Mr. Hambden a Paper written with the King's own Hand ; which 
was for the Duke's owning of the Evidence of Rumſey, and others. 

That he told the Duke, that that Paper would make him infamous, 
and would be a Means of deſtroying many Men's Lives; whereupon the 
Duke fent him with the Paper to the Earl of Angliſoy, who, upon the 
reading of it, preſently wrote a Paper of Reaſons againſt it. = 
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That before Sir Jomet went to.the Earl of Angleſey; the Dube told him, if 


2 
| he conſented lo 


with him two or..thres Hours in private, and Sir Zamcs believes it was 


' - > That the Duke told Sir James, I hat the Lord Hallifax perſuaded him 
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the King told him he 


2 —— <> > — - 2 * — Py * — = > 
Er ERA IEIT an, E NE en IT IONEIE 
23 40> wee = * my a 5 . * 
— — Coy _ — . - — —ä— — — — — 9 web 2 ꝗ— — — _ 2 
* 


— —— 9 
ä 


bid them tell every body they met, that it was falſe. 


acquainted with it; and ſent for him early the next Morning, and chid 


her Room; and the Duke came out to them once or twice, and at laſt 
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the giving an Account uf what pak'd;.betwixt the 
That be bad the Paper elther Atom the Land: Sunderland 
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it were ſo as he had told bim, he would have the Paper again tho" he 
1 died or KD whereupon, Sir James aſk'd him hov/ he; Would get $1 
that the Duke ſaid, the King would ſhew'it him, and then he would 
tear it out of his Hand; and then further ſaid, the Duke of York was his 
implacable Tnem : lim Ws | 
0 That x ſoon as Mr. Hambden had read the Paper, he ſaid, he was 4 
; dead n ;,,and-afl'd Leave of dir ums to ſhew it to his Father, which 
ee i the Paper, together with his on thoughts of it: Where 
upon the Duke replied, That he ſaw they had a mind to ruin him, and 

he was only brought into Court to do a: Job ; and that he would pot ſl-ep 
before he had retrieved the Paper, en 4 


EI C4341 #7 2 Wo . Eds, 6 
That he return'd to the Duke, and gave him the i 
bi Fs 


© That the Huke told bim how kindly the King bad exprefe'd himſelf to 


him; aud Sir James deſired the Duke to {aye Colonel Sidney, if poſüble, 
but he fear d he could not; but ſaid, He had told the King bow good a 
Man the Lord Ruſſel was, and how: unjubly he had been put to Death. 

That, at the Heſire of Mr. Hambden, the Duke went to viſit him, be- 
fore he had his Pardon; tho? he thought it to be very dangerous, and was 


1 4 1 7 


about ſaving the Colonel's Life, > Ai eee e 2A 

That the Duke's Servants told Sir James at the Cock- Pit, that the 
were order'd not to ſuffer any of his old Friends, or Whigs, (and ſu 

and ſuch in particulat) to ſee, or pay a Viſit to the Duke. | 


to 435 the Paper; but whether it were for his Gobd or not, he knew not. 


at when Sir James told the Duke, how it was reported in the Town, 


that he was come in to be a Witneſs, he anſwer'd he never would. 
That the next Day after Sir Vumes had given the Duke the Earl of 
Angl:/ey's: Reaſuns, and Mr. Hambden's. and his own Opinion, Colonel 
Godfrey came to him, and told him, That the Duke had recover'd the 
Paper, and had got it into his own Poteon; and Sir James went to tell 
Mr. Hambden, Mr. Charlton, and Major Wildman of it. 


Colonel Godfrey depoſed, That the firſt Night the Duke of Monmouth 
came to Court, he went to him with Sir James Forbes; and the Duke told 
them how kind the King was to him, in giving him his Pardon; and that 
he believed he owed a great deal of it to the Toa Hallifax ; and ſeveral 
Times he heard him ſay, that the Lord Halifax had been kind and ſer- 
viceable to him. „ 9 1805 
; That the, Duke ſaid, The King told him, that he muſt ſubmit to be 

aſk'd Queſtions in publick concerning the Plot; and muſt ſubmit to him, 
and not contradict him. x | 

That within two or three Days after the Duke ſurrender'd himſelf, he 

ſhew'd him a Paper, which was a Declaration, or ſeeming Confirmation 
of the Plot, with which the Lord Ruſſel and Colonel Sidney were charged; 
and he thinks the Paper was ſign'd with the Duke's Name to it. 

That the Paper which the Puke got. from the King was not the ſame 
with the other; and he believes he did not ſee that Paper: That the 


Duke told-him, after the 45 a had been ſent to the Council, that he had | 


ſign'd ſuch a Paper: He underſtood in general from him, that this Paper 
was a Confirmation of the Plot the Lord Rue! and Colonel Sidney ſuffer'd 
upon. | 
That he thinks the Duke told him, the Lord Halliſux perſuaded him 
to ſign that Paper; the Reaſons he uſed were, That he might keep. at 
Court, and be near the King, or elſe he muſt go from thence. 


Anthony Row, Efq. depofed, That the Duke of Manmouth ſent him to 
the King with two or three Letters, whom he found very angry 
with him for the Company he kept, and particularly the Lord Howard, 
who, he ſaid, was ſo ill a Man, that he would not hang the worlt Dog he 


That he heard the Duke had a Paper given him from the King to con- 
ſider of; he ſeem'd unwilling to fob it, dut at Jaſt conſented, ſo he 
might not be aſk'd to gn any other ; hc being in the Bed-Chamber when 
aould not: Whether he ſign'd it or not, Mr. Row 

knows not. e 
That this Paper was given to the King and ſhew'd to the Council; but 
they not liking it, it was either burnt or torn, and another Paper drawn. 
That about that Time, ſomething of this being put into the Gazette, 
Mr. Row acquainted the Duke with it, who was diſpleaſed at it; and 


That Mr. Row doing ſo in the Coffee-Houſe that Night, the King was 


him; and told him, he did the Duke more Hurt than he was aware of, 
and commanded him to ſpeak no more of it. ; 

That the Duke told him, he was reſolved not to fign the ſecond Paper: 
That one Day afterwards, he and Godfrey and Barker were in the out- 
ward Room, and the Lord Hallifax was with the Duke and Dutcheſs in 


ſaid he had done it; and that Night he ſeem'd angry with himſelf that he 
had ſign'd the Paper, for that it might hurt others, and that if it had con- 
cerned none but himſelf, he had not cared ; but ſaid, he would not reſt till 
he had the Paper again, and the next Morning he told him he had got it. 

That the Duke told them, that the King had often preſs'd him to ſign 
it, and told him he ſhould never ſee his Face more if he did not do it; 
but if he would, he ſhould aſk him nothing but he would grant it : But 
when he did ſign it he knows not, nor, that there was any in the Room 
but the Dutcheſs and the Lord Halliſux. | | 

That the Duke told him, after he came out, that the Lord Hallifax had 
over-perſuaded him, and made him do it; and engaged to him, the King 
thould never let the Paper be ſeen; and ſaid, This was the Time to gain 
the King's Favour: It being Jong ago, Mr. Rew declared theſe Things, 
as he believes, and to the beſt of his Remembrance. 


— 


Mr. Robert Yard being examined, declared, That the Advertiſement 
concerning the Duke of Monmouth, which was put into the Gazette, was 
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Juan Hambden, Eig. declared himſelf thus: THis Gaſe is ſo: twikeq 
with thoſe uf the noble Perſons, whaſe Murders you enquire-after; that 
he knows not how to ſpeak of theirs, without relating his on; aud unt 


h he looks upon himſelf almoſt as much murder d as any or them, by: reaſon 


«i 


of his Sufferings. rene wide gt gofromv nn an 0 ts eg vm; 
My Lord, Rua, and Col. Si duey, were clapp d up in the Tawer ; after 
which he was ſent fot, and brought into tht Cabinet- Council, or ſtleꝗ 
Number of Lords, and aſk'd, Whether he Was of the Council of Six? 
(o the Lord Howard was pleaſed to call it:) He ſaw there the King, 
the Lord Keeper Norib, and Lord Hllfax; there were ſome athers pre- 
ſent, whoſe Faces he did not ſee ; he does not remember a Glerk with 
them; my Lord Keeper aſked ſome Qgeſtions, and ſo did the King. 
| He was preſſed much to confeſs; he claimed the Liberty as an Exgliſbuat, 
not to accuſe himſelf; he cas ſent to the Teurn, and made aloſe Friſpner; 
he was kept in the ſtricteſt Cuſtody ſor twenty Weeks ; when he had been 
there, after the Lord Nuſſal was executed, he had an Intimst ion, by a 
private Note, that there was an Intention to try him for a Miſdemeanour; 
he was bail'd out upon 30, 00 l. Wo) 14.01 e, e in r 
Aſter this, it happen d the Duke © Monmouth came in, and had. 2 
Pardon; but ſeveral coming to {ee him, he ſpoke ſome Things freely, 
which did not pleaſe the Court; and at the old Dutcheſs of Nchmmds, 
he ſpoke as if thoſe Gentlemen that were put to Death, died unjuſtly, . 
Whereupon, after the King was told this by a Lady, he would have 
him confeſs his being concern d in the Plot; and a Paper was drawn to 
that Purpoſe, which King would have him ſign, which he did. 
A Gentleman, viz. Sir James Forbes, came to bim from the Duke, 
with the Copy of the Paper the Duke had ſign'd, to cen the Plot; as 
ſoon as he ſaw it, he ſaid, It was a Confeſſion of the Plot, and accondi 
to the Law then in Practice, it would hang him; becauſe a Paper — 
been given in Evidence againſt Colonel Sidney, upon which he was con- 
demn'd : For if a Paper which was ſaid, and not proved to be writ 
by him, could ſupply the Place of a ſecond Evidence ; then a Paper 
which could be proved to be written and ſign'd by the Duke of Monmouth, 
might much more properly be made uſe of as his Evidence, to hang other 


People, | 2 001 | 02 | 

| He ſaid, he was told by Sir James Forbes that the Duke, who was in 
a manner forced to do it, and perſuaded and overborne in it by the Lord 
Howard, when Sir James Forbes went back, the Dake was concern'd to 
Madneſs, and ſaid, If he lived till next Day, he would have the Paper 
again; and accordingly he went to the King, and told him he could not 
reſt till he had it; the King, with great Indignation, threw him the Pa- 
per, and bid him never ſee his Face more, and he believes he did not; 
and ſo the Duke went away, and by that he eſcaped the Trial then. 


He was told by Mr. Haller, who is fince dead, I hat the Duke's ownin 
the Plot to the King was the Cauſe of Colonel S:dney's Death; for the 


S? 


| that his Lordſhip had any perſonal Pique 


King balanced before. 

He was, after this, brought to a Trial for Miſdemeanour, and was 
convicted on the Lord Howard's Evidence. He pleaded Magus Charta, 
that a Salus Contenemento; but the Court fined him 40,0001. and Impri- 
ſonment till the Fine paid, and Security for the good Behaviour. 

The King made his Choice of putting him in Priſon, and he was com- 
mitted to the Marſhal's Houſe in the Ning a- Bench, where he was ten Months. 

He offer'd ſeveral Sums of Money; and they anſwer'd, they had rather 
have him rot in Priſon, than he ſhould pay the Fine. - 

After this, they put him in the common Priſon, where he was kept 
ten or eleven Months, very cloſe; then they contrived a Writ call'd a 
Long Writ, to reach his real and perſonal Eſtate, whilſt he was thus a 
Priſoner. | | 0 
Aſter this, he heard a new Witneſs appear'd, which was after the De- 
feat of the Duke of Monmouth. He was ſent cloſe Priſoner to the Tower 
by the Lord Sunderland's Warrant; and put into ſuch a Room, where he 
had no Conveniency, and with two of tae rudeſt Warders in the Tower, 
to lje in the Room with him. | 
After ſeven or eight Weeks he was removed to Newzrate, where he 
was kept Cloſe eleven Weeks ; his Friends offer'd Money for his Pardon 
to ſome in Power, who were the Lord Jeſßeries, and Mr. Petre; the Sum 
was 6000. and that was effectual. It is not poſſible for a Man to ſuffer 
more than he did. . 

By the Help of the Money, on Condition he would plead Guilty to 
his Indictment, he was to come off. 

His Friends adviſed him to it, becauſe he could hurt none; there being 
none living of thoſe call'd the Council of Six, but the Lord Howard. 
Whereupon, pleading Guilty, he was diſcharged; paying 3 or 400. 


. to Burton and Graham, for the Charge of his Pardon. 


As for the Subject-matter of what he confeſs'd, no Man will think 
he ought to be aſhamed, that thinks my Lord Rel was murder'd; and 
he ſaid, This was the Way that our Anceſtors always took, when the 
Sovereign Authority came to ſo great a Height; as _ be made out by 
many Inſtances : He faid, Cuſtom had made this the Law of England; 
and that all civilized and well govern'd Nations about us had uſed the 
ſame Way. | 

Notwithſtanding his pleading Guilty, he bath been very ready ta ſecure 
the Kingdom ; and he was one of the two or three Men, that received 
Letters from Helland of this Revolution : And he ſaith, He thinks King 
IVilliam's coming into England, to be nothing elſe but the Continuation 
of the Council of Six; and if not, he defires to be better inform'd. 

Being aſked by the Lord Howard, how he came to ſend his Wife to 
the Man whom he thought was inſtrumental in obtaining the Paper, 
which he thought endanger'd his Life? He anſwered, Did he not ſend 
his Wife to the Lord Fefferies, Mr. Petre and others; who ſhould he ſend 
to but to thoſe in Power? And who could help him but thoſe in Power? 
He did not think that the Lord Howard {truck directly at his Wife, or 
againſt him, but againſt the 
Cauſe he was engaged in: His Wife did go ſeveral Times to.the Lord 


what was handled in Council the Day after the Duke came in: It was | 


Heward, and by her he believes he ſent him Thanks: He * 14 
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0 bell bim ain what: He delieves no Part of the GO Was given to the 
-che Plot} ci after the Paper was ſign'd by the Duke, and fent to him: He 
it wWas with the utmoſt Ae that the Duke ſign d the Paper. 


le lemembers no more in the in 
belices thoſe he has already named j but believes there were three of four 


"thinks; was executed the 5th of December following. | 


le faithy he came out of the Tower ſome Days before Col. Sidney was 
exccured? He had an Intention to have viſited him, but his Friends 


write, if he thought any Inconveniency would come of it. The Meſſen- 
Biſhop of Oxſerd, who applied to the Dutcheſs of Portſmouth for his Re- 
do nothing, for they would rather have him rot in Priſon, than have the 
e r 097 _ 


ftrong, and told him ſhe was ready to pay all due Fees; but he told her, 


Ga Eee of his Kltdneſs ; if there were; he defires the Lord Zward 


| Howard. e e OY Jane 
le never heard any thing bf the Duke of Monmonth's Conſeſſion of 


bis hed it ag common Talk; that the Duke had confeſs'd a Plot, and that 


Mr. Aller told him ſo indefinitely; he ebuld not tell whether he meant be- 
foreithe ſigwing the Paper, or ho: He ſaith, hat the Duke did at that 


Time was all of a-piece, whether ſpeaking or writing; he is ſure that 


abinet Council; but the Lord Radnor, 


more. ITSS 2 41 {3.4 142 25 8 50 | 200 
He wus bail'd the 28ch of November, 168 3, and Colonel Sidney, he 


The Duke of Monmouth appear d very firm to him; and engaged to do 
his uttoſt to ſave Col. Sidney. 28 | 1 


thought it uſeleſs; and dangerous to them, and that he might write any 
thing he had to ſay: —— he wrote to him, that he would come 
to him, if he defired it ; but Col. Sidney charged him not to come, but to 


which brought him the Meſſage before-mention'd, was Dr. Hall; now 


leaſe ; but her Anſwer to him afterwards was, That ſhe had try'd, and could 


Dame Katharine Armſtrong being examined, depoſed, That ſhe de- 
manded a Writ of Error of the Curlitor of London, for Sir Thomas Arm- 


ſhe muſt go to the Attorney General; and ſhe demanded it publickly in 
Court of the Lord Keeper North, but he ſaid it was not in him to give, 
but the King. Ras | 2 
Mrs. Fane Matthews, being examined, ſaid, That her Father was ſent 
to Priſon, and could have no Counſel admitted to him, nor any Friends 
ſpeak with him, but in the Preſence of his Keeper : He had one Chain on 
him, and was kept cloſe Priſoner. She ſaith, ſhe queſtions not but to 
prove the Lord Howard perjured ; for Sir Thomas could have proved by 
ten Gentlemen, and the Servants of the Houſe, thoſe baſe Reflections 
the Lord Howard made on him to be Falſhoods. | | 
She ſaith, her Father demanded his Trial, and alſo Counſel, in the 


Court, but was denied both; the Chief Juſtice Fefertes telling him they | 


had nothing but the Outlawry to goon. Witbent, Holloway, and Malcot, 
were the other three of the Judges; and ſhe thinks he was brought from 
on board the Yacht by the Lord Godolphin's Warrant. 

She ſaith, Mr. Richardſon beat her Siſter while ſhe was aſking her Fa- | 
ther Bleſſing. - | | 

She ſaith, That her Father was at Sparrow's at Dinner, that Day that 
the Lord Howard ſwore he was not: And ſh: faith, That when her - Soca 
in Court ſaid, Ay Blood be upon you, the Lord Chief Juſtice Jrfferies ſaid, 
Let it, let it; I am Clamour- Proof. 

Mrs. Katharine Armſtrong, being examined, faith, That Captain Rich- 
ardſon uſed her Father ill, and made him lie in a Chain on one Leg; and 
would not let her ſee him alone; and was rude to her, arid ſtruck her 
in fuch a Manner, that ſhe had ſo fore a Breaſt, that ſhe could not put 
on her Bodice in three Quarters of a Year. | 

She faith, ſhe went with her Mother to the Curſitor of London, to de- 
mand a Writ of Error, but he refuſed it. 

She went alſo on the ſame Errand to the Lord-Keeper North, Mr, 
Attorney, and the Lord Chief Juſtice, but had none. 

Mr. Richard Mynne declared, That he was Solicitor to Col. Sidney : 


APPEND x 


| 


Judgment of Death paſs on him immediate 


That the Colonel excepted againſt ſeveral of the Jury; to ſome, as not 


— 


ceivitig Wages from his Majeſty, 


| | That preſently "after the Trial, the Lord Chief Juſtice ſent him Fi- 


ſoner to the King's-Bench, for favinz the Jury were a Lofgerheaded Jury, 
and that they had not Evidence ſufficient to find ſuch a Verdict, or ſound 
a Verdict contrary to Evidence. er 

Mr. Serjeant Rotherham; being examined, declared, That he was , of 


Counſel for Col. Siiney, and drew a Plea for him; which the Colone! de- 


ſired to have read, and threw it into the Court: It was to diſtingülſh the 
Treafon laid in the Indictment, and quoted the three Acts of Treafap ; 
but the Court told him, if the Plea had any Slip in it, he mult have 
ly. Aſter this; lie pleaded 
Not Guilty. | Bl oy 44 BOY 
That he demanded a Copy of the Indictment, as kis Due; But the 
Court refuſed it him: That Col. Sidney told him, that they. proved the 
Paper they accuſed him of to be his Hand-writing, by a Banker, who 
only had his Hand upon a Bill. Col: $/drey quoted the Lady Ces Caſe, 
in the King's- Bench, Trinity Term, 1669, Anno 21 Car. II. wherein it was 
adjudged, That in a Criminal Caſe, 'tis not ſufficient for a Witneſs to 
ſwear he believes it to be the Hand, but that he ſaw the Party write it: 
The Words in the Caſe are, That it muſt 'be proved that ſhe actually 
writ it, and not her Hand ut credit. | . f 
That Col. Sidney aſk'd him, with the reſt of the Counſel, Whether al 
the Book ſhould be read at his Trial? The Counſel ſaid, it ought, The 
Book was by way of Queſtions, and merely a polemical Diſcourſe of Go- 
vernment in general, as far as Serjeant Rotheram could find, after reading 
- it ſeveral Hours: He believes #t conſiſted of ſeven or eight Hundred 
heets, , $2 
Mr. Jeſeph Ducat, upon his Examination, informed the Lords in fub- 
ſtance as follows: That Colonel Sidney was taken up by a Meſſenger, be— 
fore there could be any Pretence of Proof againſt him; for the Lord Iato- 
ard (the only Witneſs) was not ſeized till fourteen Days after, 
That when Sir Philip Fhyd ſeized and cartied away Col. Sidrey's Pa- 
pers, he promiſed him, that the Trunk and Pillowbeer, in which they 
were ſeal'd up; ſhould not be open'd but in the Colonel's Preſence z but 
that Promiſe was not perform'd. | F | 
That they ſeized the Colonel's Goods and Money in the City and Coun- 
try, five or fix Months before any Indictment was found againſt him. 


That the Colonel was brought to N the 7th of November, by | 


an Habeas Corpus ſent the Day before, to be arraign'd upon an Indict- 
ment, tho' no Indictment was then found againſt him; and they kept him 
in a Tavern in the Palace-Yard an Hour, till they had got the Grand 
Jury to find the Indictment. ZE | 
hat the Colonel being carried to the Court of King's- Bench, and the 
Indictment read, he demanded a Copy thereof, but the Court refuſed it. 
That the Colonel offered a ſpecial Plea engroſſed in Parchment, and deſired 
it might be read; but the Chief Juſtice ſaid, That if the Attorney -Ge- 
neral demurr'd, and the Plea were over-ruled, Judgment of Death ſhow 


paſs upon him; (and Mithens ſaid, If your Plea be over-ruled, your Life 


is e. and ſo he was forced to plead Not Guilty. 
hat he challengcd ſeveral of the Jury, as being the King's Servants 

and others, as not being Freeholders ; but was over-ruled therein. Some 
Gentlemen (and very wotthy Perſons) were, for Faſhion-ſake, put into 
the Pannel, and call'd, but did not appear; and it may be rcalonably 
thought, they were never ſummon'd. | 

That Col. Sidney was inform'd, that when the Jury was withdrawn, 
the Chief Juſtice, under Pfetence of going to drink a Glaſs of Sack, went 
to the Jury, when they were conſulting about their Verdict. 

That when it was demanded of the Colonel, what he had to ſay, why 
Judgment ſhould not paſs? He urged ſeveral Points of Law, but w.s 
over-ruled in every thing. | 


— 


To this Effect was the Information of Mr. Ducas, a very valuable French. 


Prote/lant Gentleman, and Col. Sidney's Friend. 


| JC 
A true Copy of Part of that Paper, which Mr. Aſhton let in a Friend's Hande Together with 4 


XXX1.- 


Letter in which he ſent it encloſed “. 


De Paper begins with the Speech already publiſh'd ; immediately after which he add.. 


HUS much is contain'd in the Paper that I deſign to leave with 

| the Sheriff. But being ſudden}y e up my Accounts to the 
Searcher of all Hearts, I think it a Duty incumbent upon me to 
impart fome Things farther, which neither the Intereſt nor Iniquity of 


"theſe Times will, I conclude, willingly bear the Publication of, and 
therefore not fit to be inſerted in the Sheriff's Paper. 


Some time after the Prince of Oranges Arrival here, when it was ex- 
peed, that purſuant to his own Declaration, and the King's Letter to the 
Convention, an exact Search and Enquiry would have been made into the 
Birth of the Prince of Males, there was a Scheme drawn up of that whole 
Matter, and of the Proofs that were then, and are ſtill, ready to be pro- 
duced, to prove his we bo Highneſs's Legitimacy ; but no publick Exa- 
mination being ever had, and the Violence of the Times, as well as In- 
tereſt of the preſent Government, not pong any private Perſon to 
move in it, thoſe Papers have ever ſince lain by: But it being now —_ 
adviſeable by ſome to have them printed and publiſhed, and (as at firſt 
they were deſign d) addreſs'd, at their next Meeting, to the Lords and Com- 


2 


mons, entreating them to enquire into that weighty Affair, and to call 


* This to be read after A/2ton's Speech, in State-Trials, Vol. IV. Pag. 423, 484. 


forth, examine, and protect (fer who elſe dares to appear) the many 


 Witneff.s to the ſeveral Particulars therein offer'd to be legally prov'd, 


Oc. 

I was ordered to carry thoſe Papers to the King my Maſter, for his 
View, that his Leave and Approbation might go along with the De- 
ſires of his good dubjects here; and they being taken with me, with 
ſome other Papers of Accounts, &c. in a ſmall Trunk, and amongſt 
my Linnen, and other private Things of my own, and not in the 
Packet, (my Lord Preſton being altogether a Stranger to the whole 
Proceeding,) by this Means fell into the Hands of our preſent Go- 
vernors ; who, though they wiſely waved the producing them as Evi- 
dence at my Trial, yet have juſt Reaſon to believe my greateſt Crimes 
were contained in them; and do therefore conclude and hope, that 
I only am deſigned to be ſacrificed, who only knew of them. Nor am 
I ſurprized at it, ſince nothing, I think, can be more prejudicial 
to ſome Perſons preſent Intereſt, than the expoſing of thoſe Pa- 

rs to the Publick, which will ſet that pretended Myſtery of 
Darkneſs in fo clear a Light, that al] Mankind muſt be convinced 


of 


(47 


being Freeholders; and othere, as being in the King's Serv! d re- 
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to be an Impoſtor. x 
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of bis Highteſ's. being born. of the Queen, arid. of thelr Wickednefs, 
"who have maliciouſly and deſignedly aſſerted that innocent Prince 


tive Country, as well as Charity, obliges me humbly to implore Al- 
mighty God to be merciful to it, and not to charge this great din to the 


publick Account, and that we may not farther provoke his Juſtice, by | 


ohr wilfully 8 Error and Miſtake. I beſeech him to put it 
into the Hearts of the Lords, &c, at their next Meeting, to examine into 
that whole Matter, and (if before that Time this be publiſhed) to enquire 
after, call for, and, if poſſible, retrieve thoſe Papers that were taken with 
me; whereby the Obſtinate will moſt certainly be convinced, and the 
Ignorant informed, the Doubtful confirmed, the Eyes of all opened, and 
1 ſacted moſt important Truth made apparent to the whole World. 

What 1 have next to impart, is not lefs material, c. 3 


[But Id fit think it a proper Time to publiſh what follows next, and there- 
fore,  actording to the I ill and Deſire of my dead Friend, expreſſed in his 
following Letter, 'tis. reſerved to a fitter Opportunity; and ſhall now only 

inſert what he wrote to ine relating to Mr. Elliot. 


But I muſt not end this Paper till I have done one Act more of Juſtice, 
26 well as Charity, in behalf of my Fellow-Sufferer, Mr. Eliot, who 
was, as I do moſt ſincerely believe, altogether ignorant, not only of the 


Contents of the Papers, but even of the 772 themſelves, and no way 


rovidence had not prevented 


concerned, but as a Paſſenger z and yet, if 


our being all ttied together, as was intended, that innocent Gentleman 


had moſt certainly ſhared in our Fates; for the Proofs, even at my Trial, 


he Love and Compaſſion that Ihave for my na- 


- | the inclo 


lay ſtronger againſt him than myſelf : 
Old ( 66 vas. > I think) 45 


4 


and importunate than I was, to have the Fagan thrown over-board ; and 
ing to him on that Subject. TEL; 

ſufficient, as it proved, with that Jury to find | Netwgate, Fan. 27, 1690-91. 

me. guilty 8pon) was drawn, that 1 knew what was contained therein. h e 


yet ſingly from my being concerned, and ſpea 
a preſumptive Evidence ( 


For Captain Billop did then, upon 
clare him to be. much more concerned 


N D I X. 0484) 


Gentleman, by gaining of Lime, eſcapt better, and that his in, 
cent Blood ay Nos — Aud 1 hope theſe Words of a dying Mak 
though no legal Proof may have ſome Weight with an imoartial, con. 
 ſcientious Jury (if fuch'a;Fury he can get), bent ver he is brought to h f 
| Trial: F \ e 4 5 F 1 of be ere 0 Jahn Aster. a 
2: ra 167 deg abs ro BH 21441 of 9 19577 bn e . + 
{ This Paper, Sc. an incleſed to me from Mr: Afton, before bis Execux. , 
31 3 e ing e Os 


as unto ſafe and ſecure (though diftant) Hands, I recommend 
Papers; what chiefly relates to myfelf, being the firſt Part, 
I deſign to leave with the Sheriff; nar ſhall I be anxious about his Di- 


Malis N I beg you to preſerve as Jewels, and publiſh them, 
either Part or all (chieffy that about the Prince), whenever Time or Occa- 
ſion ſeems to permit or require, And as to the Fitneſs of either, you may be 


| pleaſed to confult 4. B. Advice; I doubt not but ſooner or later they 


| will all be uſefałl: And that you may the more value them, I do molt ſo- 
lemnly proteſt, I have been as. careful in what I have aſſerted for Truth, 
as if I were now at Gotl's dreadful Tribunal ; where I expect ſuddenly i» 
appear, 2 by his Mercy hope to hear that raviſhing Sound, Come, ye 

eds M.. | TIRE 20 n 
hat relates to Mr. Eliot, though I deſign to declare as much to ſome, 
who at his Trial may give it in Evidence, yet I thought it juſt te leave a 
Record of his Innocency under my Hang. „ 
2 . nothing to 15 but to * your Prayers, lake ne of his 

infinite Merey, would ſupport. and ſtrengthen me ia m omen 
and take to. la, . en. 4 A 4 „„ * 
Sir, Turs, 


John Alton. 
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A true Account of the Behaviour, Confeſſion, and lat Dying Speech, of Captain Han RISON : Tege- 


ther with the Paper writ by his own Hand, and delivered to a Minifter at the Place of Execution, 


on Friday tbe fifteenth of April, 16929. 


By Samuel Smith, Ordinary of Newgate.] 


of Dr. Clench. He was bred-up a Lawyer's Clerk ; afterwards he 

lifted himſelf to be a Trooper in the Lord Dartmouth's Regiment. 
Upon the 10th of January laſt, he offered to diſcourſe with me upon the 
Cauſe of his Confinement : I deſired that whatever he ſaid, he would 
do it in the Preſence of the Heart-Searching God, and as if he were 
at the Point of Death: He did profeſs he would do ſo. He ſaid, 
that he had been arraigned before for Murder; but it was only 
found Manſlaughter : That he did not after this walk fo eircumſpectly 
as he ought, but was guilty of prophaning the Sabbath, and many groſs 
Sins, which he lived in very ſecurely ; but that God by this Diſtreſs had 
awakened him to call to Mind thoſe great Sins which he had committed, 
ſaying, that God had ſtrange Ways to bring Sinners to Repentance. Upon 
this I adviſed him ſincerely to juſtify God, as righteous, in finding him 
out in his Iniquities; or elſe Death would be more terrible, and his eter- 
nal State very hazardous, if he now trifled with God, and did not inge- 
nuouſly confeſs his ſinful Courſe of Life. Hereupon he ſpoke very vilely 
of himſelf, as having been of a diſſolute Life ; that he ſeldom minded the 
Publick Worſhip of God, nor the private Duties of Religion ; that he 
was a common Swearer in ordinary Diſcourſe, and guilty of notorious 
Sins; that he never received the Sacrament of the Lord's Supper, becauſe 
it is an Obligation to amend an evil: Life; which he being accuftomed 
unto, he forbore the Sacrament, that he might not aggravate his Sins 
and future Condemnatton. I told him, that his being unwilling to come 
under ſuch a ſacred Tie of Reformation, expoſed him deeper into Satan's 


Snares of Temptation. 
After this he freely acknowledged, that he had ſome acquaintance with 


He's HAxRTSso found guilty of the wilful, barbarous Murder 


Dr. Clench, and too much Familiarity with the Woman to whom the | 


Doctor lent Money ; and that upon his not liking of the Security given 
for the Repayment, the Doctor would not forbear any longer: Harriſon 
faid, this did fret him, yet he uſed no threatening Words ; and ſaid, that if 
his Son had been acceſlary to ſo barbarous a Murder, and himſelf knew it, 


he would diſcover him. Harriſon made frequent Appeals to God, that he 
knew nothing of this Crime, in Thought, Word, or Deed. I replied, | 
1 


— 


| 


That if he made any falſe Appeal to God, it would very much hazard his 
Salvation ; yea, that this would bring ſwifter Deſtruction upon him; and 
that his perſiſting to deny the Murder, would make him to be leſs credit- 
ed; becauſe two Perſons who lately murdered their Wives, imprecated 
themſelves if they knew any thing of it, and yet, after an Hour's denying 
of it at the Place of Execution, confeſſed it at laſt. I told Mr. Harrijor, 
that he would be an inveterate Atheiſt, if he ſhould dare to die with an 
execrable Lye in his Mouth: He ſaid, after all Advice, that he would at 
his Death deny that he knew any thing of the Murder of Dr. C:ezch : He 
confeſſed, that he could not reflect on the Juſtice of the Court, nor the 
Integrity of the Jury in their Verdict, who had proceeded according 
to what was depoſed againſt him; and that he expected that the Sentence 
of Death would paſs upon him; yet he blames the Witneſſes for their 
being ſo poſitive in their Allegations againſt him, when himſelf is clear 
of Murder in his Conſcience : He ſaid, that God had juſtly ſuffered a 
ſhameful Death to befal him, becauſe he lived ſo long ia an habituated 
Courle of Viciouſneſs, without any Remotſe for it till now. 

This is all the Account I can give of Mr. Harriſen ; though I fre- 
quently, with others, ſollicited him to an ingenuous and free Confeſſion 
of his Crime, aſſuring him, that if he durſt die in the Denial of it, by 
any mental Reſervation, or Equivocation, he would metely ruin his Soul 
eternally. | 


4 Copy of the Paper writ by Captain Harriſon's own Hand, and delivered 10 
AMinifter at the Place of Execution. 


N OW I am come here to die, the People expect a Speech and Con- 

feſſion; for the Words of dying Men always ought to be believed 
by the Survivors. I thank God, I am not an Atheiſt, nor a Man that 
makes Equivocations or mental Relervations ; but was educated in the 
Proteſtant Religion. The greateſt Grief I have (next unto my offend- 


ing my great and gracious God) is that of my Relations; for no Diſaſter 


was ever in the Family before, (but I pray God give them Comfort) be- 
ing all of them People of Reputation, as is well known to a great many 


* To be read after bis Trial in Vol. IV. Page ;or. 
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this. Town, I hy Fax ſome Ager wien ſome of them, 1 do. | wronged to forgive me; deſiring all that ſee me this Day to live a godly, 
wa 1 lived. for ſome ime an irregular Life, which was diſpleaſing to righteous, and ſober Life, to the end that they may attain everlaſting Life, 
hem.; God torgive me for it: And. it was for my Sins God thought.fit, | through Jeſus-Chriſt our Lord. Amn. W 4as 
out of his inhoite Juſtice, to ſuffer this heavy Affliction to. come upon | God bleſs the King and Queen, and the preſent Government, my 
ne; which I firmly believe tends for my everlaſting Salvation, thro' the Judge and Jury; the reſt I refer to a ſmall Treatiſe I have left with my 
its apd Mediation of Jeſus Chriſt my Saviour, who came into the World riends, concerning the Occaſion why I was ſuſpected to be one of the 
to ſave Singers, and me She Fes, a 1 have acknowledged and reputed | Murderers of Dr. Clench; which I have deſired them to publiſh very ſud- 
myſell; Laſſuredly now hope for Mercy at his Hands, being innocent of | denly after my Death (a. Farewel, in the Name of God. Amen. 

this black, bloody, inhuman Murder I now die for, in Thouzbt, Word, | God reward all thoſe worthy Divines who have afliſted me 
or Deed, heartily forgiving thoſe that were the Authors of it; as alſo pray | venly Journal ſince my Condemnation. h 
to God to forgive: them, as I humbly beg of thoſe I have or wel i. 3 
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D CASE of Srexctsx Cowen, Eg; Jonx Maxscx, ELLIS STEPHENS, and WILLIAM Rockzs, 
of HOP ER 42. Gentlemen [G . | | ; 


wry . ee e | ' [ Publiſhed by them in 1699.] 
Firft, in General, | | 
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| | Court was equally divided as to his being bailed, and conſequently he 
Lo ns e | | of i ; F was 8 to Priſon. | 
HE faid four Gentlemen were in very good Employments, and There he lay all Trinity Term, 1699, and Part of the long Vacation, 
eaſy in their Circumſtances ; Mr. Marſen and Mr. Stephens are At- for the Space of two Months, till the Aſſizes at Hertford drew near; and 
torneys at Law, in good Buſineſs, and Mr. Rogers, a Scrivener, in Qucen- then, upon enquiring at the Crown Office, not hearing that any Writ 
et, London, and of unſpotted Reputations ; the laſt an utter Stranger | was ſued out for his Removal, in order to his Trial at Hertford, he cauſed 
to Mr. Cowper ; when at once they were accuſed of being together, with | a Writ to be iſſued out for that Purpoſe, fearing his Enemies deſigned to 
the baſeſt and moſt execrable Crime that the greateſt Villain in the World | keep him in Gaol, or at leaſt to continue the Slander and Proſecution as 
is capable of committing. | pb: long as they could: The Proſecutors underſtanding this, ſued out the like 
Nay, in one Reſpect, they were accuſed of doing what the moſt har- | Writ at their Inſtance ; and Mr. Cowper was removed on that Writ, leſt 
dened in Wickedneſs never did; that is to ſay, of having contracted the | going on his own Writ ſhould have ſhewn too great a Confidence in his 
Guilt, and run the imminent Hazard of Murder, without any Tempta- | Innocence, which was not to be endured. | 
tion or Provocation to it, or other Cauſe whatſoever. Theſe few Steps of the Proceeding, out of many of the like Nature 
For it has pleaſed the Providence of God to fence their Innocence with | (which are omitted to avoid Length) may ſerve to ſhew that the Proſo- 
ſuch Circumſtances, that their very Enemies and Proſecutors (though | cution was far from being a faint one, but was induſtrious and artificial 
to make their Calumny to gain Credit in the World, it was neceſſary they | to the laſt Degree, and was (unluckily for the four Gentlemen concerned) 
ſhould aſſign ſome Cauſe; and therefore they made it be reported, T hat it | affiſted by a Circumſtance not material to the Juſtice of their Cauſe, but 
was done for the Sake of Gain to Mr. Cowper) never once had the Impu- | notoriouſly true ; That an Election-Intereſt was thought in great mea- 
dence at the Trial ſo much as to ſuggeſt the ſame, or any other Cauſe, | ſure to depend upon carrying on the Accuſation : Which was the harder 
though often put in Mind of it: Nor can they yet, with all their Malice, | upon the four Gentlemen, for that none of them were at all concerned in 
invent, much Jeſs prove, the leaſt Ground or Reaſon that could incite | that Controverſy, and three of them not ſo much as in a Wiſh one Way 
them, or any of them, to the committing a Sin ſo unnatural in itſelf, and | or other. 5 
ſo generally deteſted and puniſhed, as well in this World as that to come. Notwithſtanding this unhappy Juncture, on their Trial their Inno- 
And all this without any Proof that a Murder was committed by any | cence was ſo clear, that they were acquitted, to the Satisfaction of all 
one; it being the Verdict of the Coroner's Inqueſt, fairly impannelled (on | indifferent Perſons there preſent. 
the freſh View of the Body, on conſulting two Surgeons and a Midwife, After the Trial, which was at the Summer Aſſizes, in the Year 1699, 


who then had the View likewiſe, and a full Examination, which laſted | their Proſecutors, that they might be further vexatious, and keep up the 


near ſix Hours), That the Deceaſed drowned herſelf, being Non compos | Talk againſt theſe four Gentlemen (though they had nothing to object to 
mentis : And "tis humbly preſumed, that all unprejudiced Perſons >: the Fairneſs of the Trial, nor any Defect in their Preparations towards it), 
heard that Matter fully canvaſſed at the Trial, on the entire Circum- | immediately ſought out for an Heir Male to bring in an Appeal, totry them 
ſtances of the Caſe, were convinced there was no Ground to believe the | again, and put them to freſh Charges, and keep them longer under the 
contrary. — Suſpicion of ſo great an Infamy on the very ſame Evidence, without any 
So that nothing but the 'Zeal of ſome Quakers for the Reputation of | Pretence of the leaſt Addition to it. 
their Sect, to clear it from being liable to the ſame Infirmities the reſt of the In the ſame long Vacation, 1699, they found out the Infant, Henry 
World are, aſſiſted by the Heat of Faction, which is in moſt Boroughs, | Stout, (whoſe Name was afterwards made uſe of for bringing the Appeal) 
could ever have ſtirred up a Proſecution, and have made ſo much. Noiſe in | and might have ſued out the Writ of Appeal either before the then next 
the World, with it, out of ſuch Matter. | Michaelmas Term, or in it, in the Vacation following, or in Hillary: 
Eb | | Term after; but their End was purely malicious to cruſh the Accuſed! 
Next, as to Particulars, | with the Calumny ; and therefore, to keep up the fame as long as poſſi- 
Mr. Cowper, the Day on which the Deceaſed's Body was found, was | ble, the Writ was not ſealed till the very laſt Seal within the Year after 
examined, among many others, before the Coroner's Inqueſt ; and which | the Deceaſed drowned herſelf, and not above three or four Days before th= 
is very remarkable, did then freely give an exact and full Account of | End of that Year (the Time limited by the Law for bringing ſuch Writ), 
every the leaſt Circumſtance of Fact that has been at any Time ſince | and then too without the Conſent, nay without the Privity or Knowledge 
3 or pretended to be proved againſt him, throughout the whole | either of the Plaintiff himſelf, or of his Mother, (his Guardian by Nur- 
roſecution. | ture) without whoſe Approbation the Writ, by Law, ſhould not have 
When the Circuit was ended (for this Accident happened while the | been ſued out, nor an Infant engaged in ſuch a Proſecution for Blood, 
Aſſizes were holding at Hertford), which unhappily drew theſe Gentlemen | which after a fair Acquictal is adjudged innocent. - 
to that Town, about a Month after the Sitting of the ſaid Coroner's In- About a Month after the ſaid Time limited by Law for the bringing 
queſt, the ſaid four Gentlemen were ſeverally ſent for, and readilv came to | the ſaid Writ was paſſed, (after ſeveral Letters had been ſent to the ſame 
the Lord-Chief- Juſtice Holt, and were examined; and what they then in- Perſon, which made no Mention of the Appeal) a Letter was ſent either 
formed the Chief Juſtice of, on ſuch ſudden and ſeveral Examinations, | from ſome of the Proſecutors, or by their Order, to an Aunt of the In- 
has not been falſified or contradicted in the leaſt, but on the contrary was | fant, deſiring the Child might be ſent up to ſue an Appeal; which the 
conſtantly adhered to, and at laſt proved and made good at their Trial. ſaid Aunt ſaid ſhe read to the Mother, and was the firſt Notice pretended 
That after their ſaid firſt Examination they were diſmiſſed with- | tobe given; but the Aunt being aſked (when this Matter was examined 
out Bail, and thereby had an Opportunity of flying; as undoubtedly | before the Lord Keeper) if the then knew the Meaning of the Word Ap- 
they would have done if conſcious of any Guilt. Then they were ſent for | pea! ? She owned ſhe then did not; and the Mother, to whom the Letter 
a ſecond Time and examined, and admitted to Bail; and afterwards (the | was read, affirmed before the Lord Keeper, ſhe did not-then know what 
Proſecutors having in the mean time collected ſeveral Informations and | it meant, it not being explained in the Letter; but that ſhe imagined it 
Certificates, containing Obſervations and Opinions of the Poſture and | was ſome Proceeding in order to put her Child into Poſſeſſion of the De- 


_— 


_— 


— 


Manner in which the ſed's Body was found, and what appeared on | ceaſed's Eſtate, or ſome Part thereof, which the ſaid Mary Stout (to in- 


View thereof, five Weeks after it had been buried by the Proſecutors, and | duce the Mother to part with her Child, and help the ſaid Mary Stout to 
uſed before as they pleaſed) Mr. Cowper and Mr. Merſen were committed, | prove his Pedigree) had before fraudulently cauſed to be infinuated to her. 
and the other two ſtill continued upon Bail. And thus the Appellant or his Mother (who only could legally do it) 
It is remarkable, that in procuring theſe Informations and Certificates, | were ſo far from having ſued out this Writ within the Year and Day, that 
and in the whole Conduct of the —— (ſo far as carried on in the | they never heard of it till a Month after, and then only as aforeſaid ; fo 
Country), the Proſecutors applied themſelves at Hertford to thoſe very | that the ſaid Writ was 1 ſued out. 
Perſons, and thoſe only, who they knew were profeſſed Enemies to Mr. As ſoon as the Mother and the Infant (the Plaintiff came to underſtand 
Cowper's Relations, upon account of Controverſies ariſing at Elections, what had been doing, and that nothing was done towards letting 
and otherwiſe, the Child have any Part of the Eſtate, but only to proſecute a Suit of Re- 
Mr. Marſen, on his Habeas Corpus, was afterwards admitted to Bail: | venge after an Acquittal, againſt Gentlemen of good Characters, and 
But Mr. Cowper appearing in the King's-Bench, on the like Writ, the | where no Murder at all had been proved; they declared their utter Dillike 


ta The Book here ſpoken of, intituled, The laſt Words of a dying Penitent, containing a long, tedious Account of his Acquaintaace with Mrs. Fanwick, and his Defeuce on 
his Trial, which is already printed, was not thought proper to inſert. a 

65% This, and the following Caſe, though ſo material, are omitted in State Trials, Vol. V. and ſhould be read (after the Trial of Spencer Cowper, Eſq; in that Volume), Page 
232. And as that Murder made ſo great a Noiſe, and the honourable Perſon accuſed having made ſo conſiderable a Figure in Life, #'s thoyght proper to inſert thoſe curious 
Things that were wrote at that Time relating to it. RG 4 
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| of the. Proceedings and, without de much, 8 treating with apy.of the 
tr 


ſaid four Perſons proſecuted, or with any, employed by them (purely from 

” YN N of che Action, and thelr Reſentment of the Cheat put 
upon them, and the Advice of their Friends, as contrary to good Con- 
ſeeience, and their Intereſt, to let Mam Stow! the Petitioner have the 
Proving the Infant's Pedigree in an Appeal, which was his Title to the 
7 Lande in Mary Stout's Po efion), went with an Unele and Aunt of the 


, A Infant, and demanded the Writ of the Sheriff, - tendering him his Fee for | 


the Return thereof, which he (not then knowing of any Guardian af 
IM 17 delivered to them: . though it ſhould be admitted, that the 
Sheriff in ſo doing did nor ſtriftly-purſue the Mandate of the Writ, Which 
requires a Return at the Day in Court; yet the ſame Mandate is in moſt 
original W rits, aner the Sheriff never ſer uples to deliver 
the Party his own Writ, with the Return. And in this Caſe the Plain- 
tiff and his Mother, and two of his neareſt N r the 
Writ, and the Sheriff having no Notice 7 any other Guardian, it ſeems 
as excuſable in the Sheriff, as if a Plaintiff of full Age had come for his 
own Writ: But it is admitted the Court of . ng; was of Opinion, 
That the Sheriff in Strictneſs is to return his Writ at the Day and Place 
mentioned in the Return; and for not doing ſo, the Sheriff was fined, and 
id two hundred Marks. 2 E Sal 
The Sheriff, before the ſaid Fine, was, = Order of the King's-Bench, 
examined very ſtrictly on Interrogatories in riting, tending, among other 
Things, to e how. far the Appellees were concerned in procuring 
the Writ from the Sheriff; to which the Sheriff anſ wered on Oath fully, 
in Writing, and very truly denied all Correſpondence with the Appellees, 
or any on their Behalf, touching the Delivery of the ſaid Writ, all Re- 
ward, or Promiſe, or ariong and, in ſhort, That he never knew of 
the Appellants and the other Perſons een to him, nor any Ways had 
heard thereof, till he ſaw them: And then elivered the Writ and Return 
to them, as believing it fair and lawful ſo to do; and for no other Reaſon 
hatſoever. 5 \ | jo 
eie the Petitioner preferred her Petition to the now Lord- 
Keeper (by Advice of her Counſel) to grant her a new Writ of Appeal 
in the ſame Form, as having 7 rea Authority ſo to do: And the ſaid 
Infant, the Appellant, and his Mother, preferred another Petition to the 
ſaid Lord-Keeper, diſowning the former Writ, as ſued forth without 
their Conſent; that they never knowingly approved thereof, and deſir- 
ing that no new Writ might iflue in the Infant's Name: And the Lord- 
Keeper, being aſſiſted by the Mater of the Rolls, the late Lord Chiet- 
Juſtice of the Common-Pleas, the Lord Chief-Baron, and Mr, Juſtice 
Powell, one of the Judges of the Common- Pleas, the Appellant and his 
Mother appeared, and owned their ſaid Petition ; and on a full Hearing 
on both the ſaid Petitions, and Counſel on both Sides, the ſaid Lord- 
Keeper, Maſter of the Rolls, Lord Chief-Juſtice, Lord Chief-Baron, | 
and Judge Powell, were all of Opinion unanimouſly, 5 
1. That the Chancery had Power to relieve in ſuch Caſe, and renew the 
Writ, if it were juſt ſo to do. : 
2. But, That in this Caſe it was nat Ju or reaſonable. 3 
The Reaſons then, and yet, inſiſted on to maintain the latter of theſe | 
Points, were theſe: f 8 
1. Becauſe the Appellant Infant, or his Mother, Guardian by Nur- 
ture, had no Notice that the Writ was ſued out, till above a Month af- 
ter the Year and Day paſt; and conſequently the Writ was neyer well 
ſued out : It being in no Body's Power, by Law, but the Appellant's, to 
ſue out ſuch Writ; and in Caſe of Infancy, as well as in the Caſe of an 
Appellant of full Age, the Writ is ſued out in the Perſon of the Appel- 
lant, and ſhould be done by the Conſent of his next Friends; and-no 
Guardian aſſigned hath any Thing to do therewith till the Writ be pend- 
ines Et | 
= Becauſe it appeared, that as ſoon as ever the Appellant and his Mo- 
ther knew what was doing, they renounced the ſaid Writ, and, to pre- 
vent proſecuting the ſame, went and withdrew it from the Sheriff, toge- 
ther with an Uncle and Aunt of the Infant. | 
; - Becauſe the Appellees were none of them in the leaſt privy to this 
Tranſaction, nor did the Petition pretend to prove or alledge they were: 
But on the contrary, the Sheriff, having been examined on the ſtricteſt 
Interrogatories that could be framed, had, on his Oath, acquitted all the 
Appellees from having the leaſt to do in that Matter, but that he did itas 
conceiving it lawful and uſual to deliver the Plaintiff in any Action his 
own Writ; and'not knowing at that Time that any Guardian was affigned 
to proſecute the ſame. . | 
4. It is a Maxim in Law, That what is done amongſt others ought not 
to hurt a third Perſon ; and as the Appellees would have been delayed and 
kept under Calumny by this Means, without their Fault; ſo no Security 
could be given them that the new Writ ſhould be literally the ſame with 
the former, as it ought to be; and no Writ being now legally to be pro- 
ſecuted againſt them, they ought not to be deprived of the Benefit and 
Protection of the Law, without any Act or Default in them fo much as 
pretended or aſſigned * the Petition. 5 i 
F. The Infant, by Law Plaintiff in Appeal, has, notwithſtanding his 
Guardian, ſuch Power over the Suit, that three Caſes were cited wherein 
the Infant was by the Court permitted to be nonſuited, without and 
againſt the Conſent of the Guardian aſſigned to proſecute the ſame; and 
no Inſtance is to be found, wherever an Infant was denied fo to be non- 
ited. | | | 
_ If an Infant may deſiſt from proſecuting a Writ depending, without 
Conſent of his Guardian aſſigned, tis much more unreaſonable ſuch 
Guardian afligned ſhould force the Plaintiff to have or ſue out ſuch Writ, 
eſpecially to be reſtored to it whether he will or no, in an extraordinary 
Monet which reaſon is enforced in this their unprecedented applying 
to the legiſlative Power in this Matter. 
To make good the laſt Reaſon, a Petition was preferred to the Lord- 
Keeper by the Plaintiff and his Mother, againſt he Vers Writ, and 
diſowning their Knowledge of the Effect of the former Writ; and both, 
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. tiog/z and the Woman avowed, that when ſhe patted, with her Son. t 
- ſue the Appeal, the thought that ir was in order to obtsin the Deceaſey, 
Eſtate, as the Petitioner had fraudulently induced her to believe: 
8. The Appellant and his Mother inſiſted, that the Infant being Heit 
at Law to the Deceaſed, and fo intitled to her Eſtate, anlefs ſome War 
diverted by Will or Settlement: (which the Petitioner would never ſatist 
them in), and the Petitioner, with her Son Fobn Stout, being in Poſſeſſion 
of that Eſtate, they thought it very improper the Petitioner ſhould have 
the proving the Plaintiff's Pedigree in an. Appeal, which was his Title 
to an Eſtate the Petitioner held from him; for Recovery whereof the In 
fant,' and his Mother as Guardian, preferred their Bill in Chancery; 
which Suit is Hill depending... 
_ Theſe Reaſons were enforced, by ſeveral Conſiderations, ſhewing, that 
this Writ of Appeal, of all others, ought not to be favoured : | 
1. Becauſe ſued out clandeſtinely and fraudulently, as aforeſaid, by one 
who had no Power. | Fri be A. 
2, Becauſe deferred two whole Terms after the Acquittal on the Judg- 
ment, and not. taken out till the laſt Seal, about four Days within the 
Year; which ſhews they did not deſign Juſtice, but to ſpin out a Scandal 
as long as they could, maliciouſly and vexatiouſly. ' TAY 
3. An Acquittal on Indictment, was a Bar to an Appeal at the Com- 
mon Law; and though that Bar be taken away, Stat: H. VII. (which 
let in the Indictment within the Year and Day) leſt Perſons ſhould pro- 
cure themſelves to be acquitted on Indictments by faint Proſecutions: 
yet, ſince this Proſecution was far from faint, the Appellees in this Cale 
are within the Reaſon and Equity of that Plea ; and the rather, for that 
the Petitioner, who would profecute this Appeal, was the principal Pro- 
ſecutor of the Indictment, and did it with all imaginable Induſtry, aſſiſted 
2 the united Intereſt of the Quakers, and the Prejudice of a Party in the 
Town of Hertford, diſobliged on the Score of Elections. 
4. Appeals have not been favoured ſince the Stat. H VII. except in 
Caſes of Conviction, and Pardon obtained by Surprize, or after ſome 
clear or freſh Diſcovery by additional Evidence; which neither is, nor 


4 f 


can be Prete nde d. 5 
The CASE of MA. Many Srour, Nanu. 


N March, 1699, being within the Space of a Year after the ſuppoſed 
Murder of Mrs, Sarah Stout, a Writ of Appeal was ſued out of the 


High-Court of Chancery, againſt Spencer Cowper, Eſq. John Marſon, Ellis 


Stevens, and [Yilliam Rogers, Gentlemen, in order for the Trial of them, 
at the Suit of one Henry Stout, Heir at Law to the Deceaſed, and the Ap- 
pellant named in the Writ of Appeal, who at the Time of ſuing out ſuch 
Writ was about the Age of ten Years,  _ l 

Mrs. Stout, the Mother of the Deceaſed, after ſuch Appeal was ſued 
out, cauſed the ſame to be delivered to one Mr. Boflock Toller, the Under- 
Sheriff for the County of Hertford, in order for his apprehending of the 
Appellees mentioned in the ſaid Writ. And ſhe fearing leſt he would 
be either remiſs or unmindful in the due Execution thereof, ſome ſhort 
Time after ſhe ſent a Neighbour of hers to Mr. Toller, to know what he 
had done, or would do, with the Writ? Whether he had executed the 
ſame, or whether he would return the Parties were not to be found? 
Which Meſſage was duly carried, with a particular Account, that Mrs, 
Mary Stout, the Mother of the Deceaſed, was the Perſon that ſent the 
ſame. To which Mr. Toller returned this Anſwer, Mrs. Stout 5s a very 
buſy, uneaſy Woman ; but however, when the Writ is out, I will make ſuch Ro- 
turn thereaf as the Law direfts. oF EE 
Mrs. Steut having received ſuch an Anſwer, and expecting to have 2 
Return of the Writ, according to Mr. Toller's Promiſe, on the thirteenth 
of April following, was, in order thereto, and for the further deſigned 
Profecution of the Matter, duly admitted Guardian to the Appellant; 


and as ſuch, on the fifteenth of the ſame Month of April, being the firſt 


Day of the then Eafter-Term, appeared perſonally in the Court of King's- 
Bench, in order to arraign the Appellees, in caſe the Under-Sheriff ſhould 
have returned them taken, | | | 

Upon ſuch Attendance of Mrs. Stout, Mr. Toller was frequently called, 
pending the whole Time the Court fate, (the Writ being then returnable) 
to make a Return of the Writ: But he made Default, and inſtead thereof 
Mr. Marſon, one of the Appellees, appeared in Court, and prayed either 
to be arraigned or diſcharged ; though the Writ was not then, or ever ſince, 
ſeen or returned ig Court: So that ſuch Mr. Marſon's Motion appearing 
only to be a Shew, or Bravado, no Damage or Advantage being to be 
ſuſtained or gained to him thereby, the ſame was rejected. 

Upon the ſecond Day of the- ſame Term, the Court of King's-Bench 
was moved on the Behalf of Mrs. Stout, that a ſhort Day might be ap- 
pointed peremptorily for Mr. Teller to make his Return. But then 
(though Mr. Aarſon knew of the Writ of Appeal's coming to Mr. Toller's 
Hand, as appears by his praying an Arraignment but the Day before) it 
was ſuggeſted in Court, That no writ of Appeal was ever left with Mr. 
Toller againſt the Appellees: And upon ſuch Suggeſtion, Mrs. Staut then 
loſt the Benefit of her Motion, and was forced the next Day to get an 
Affidavit of the Delivery of the Writ, which ſhe accordingly did; and 
thereupon ſhe moving again for a peremptory Return, then the Under- 
Sheriff 's Receipt of the Writ of Appeal was granted, and thereupon a 
Rule of Court obtained to compel him to appear, and make à Return of 
the Writ; which Rule was ſerved, and thereupon' Mr. Teller ſoon after 
attended, and by Affidavit informed the Court, That upon the ſixteenth 
Day of the ſame Month of April (which waz a Day after the Return of 
the Writ, and three Days after Mrs. Mary Stout was admitted Guardian to 
the eee he delivered up the Writ into the Infant's Hand. 

Upon which Account given by Mr. Toller, the Court of King's-Bench 
ordered him to be examined upon [nterrogatories, touching the Delivery 
of the Writ; and accordingly Mrs. Stout the Guardian prepared the 
ſame, but could not without conſiderable Difficulty get him examined 
(being forced to be at the Charge of two or three Orders of Court, for 


with an Uncle and Aunt of the Plaintiff, appeared to juſtify that Peti- 


that Purpoſe, before he came), At laſt his Examination was taken, in and 
A | : by 
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- which he owns the Receipt of the Writ of Appeal; and that he was | 
1 that Mrs, Mary Stout, the Mother of the Deceaſed; proſecuted 
the ſaid Writ ; that ſhe ſent the ſame to him; and that the Infant, the 
Appellant, Was a perfect Stranger to him, when he delivered it into his 
Hands; Put then, to extenuate the Matter on his own Behalf, the 
Reaſons he alledges in his Examination for ſuch his Delivery, are, That 


the Appellant came with the Mother, Uncle, Aunt, and one Mr. Vd 


ford, an old Acquaintance of his, for the Writ; and that Mr. Woodford 
informed him of the Reality of the Appellant, and his Relations; and 


_ ddlivered him a Note under the Hand of William Cowper, Eſq. purport- 


ing the ſame, That the Infant was the Plaintiff in the Appeal ; that one 
of the Women was his Mother, and that the other Man and Woman 
were his Uncle and Aunt ; which, together with the ready Anſwers they 
gave to ſuch Queſtions as Mr. Toller aſked them, induced him to believe 
mem to be the real Parties; as in his Examination he ſets forth. | 
Mr. Toller ſays further, That on the twenty-ſixth of the ſame Month 
of April he deſired the Infant, his Mother, Uncle, and Aunt, to deliver 
him back the Writ ; but they declared, That the Infant with Advice had 
burnt. the ſame, - . | 
Mr. Toller in his Examination gives this Account; That fome ſhort 
Time before his Receipt of the Writ he received a Letter from Mr, 
pill. Gowper, to know whether any Writ of Appeal was come to his 
Hands againft Mr. Spencer Gowper ; to which he anſwered there was none: 
That ſome ſhort Time after ſuch Writ was come to his Hands, he re- 
ceived another Letter from Mr. William Gowper,. to the fame Etfect as the 
former ; to which Mr. Toller anſwered there was; and fent him the Con- 
tents of the ſaid Writ ; That after fuch Writ came to his Hands, Mr. 
Shencer Gowper ſent him a Letter, to know. whether he had received any 
Writ againſt bim; to which Mr. Toller informed him he had; So that 
by Mr. Toller's own Examination a perfect Correſpondence is owned ; 
and an Intelligence from time to time, and from one Party to another, 
is given. pl f N 
A i hat upon the laſt Day of the ſaid Term, Mr; Toller's Examination was 
reported to the Court of Ning's- Bench; who, upon hearing the ſame, 
were of Opinion, That he was guilty of an high Mitdemeanour, and was 
in Contempt of that Court; and thereupon. was committed to the Marſbal, 
and fined Iwo Hundred Marks. i | 
That Mrs. Stout having received no Satisfaction for the Blood of her 
Daughter, by the Under-Sheriff's being ſo ned, did petition the now 
Lord Keeper for a new Writ; the Time being elapſed then for the ſuing 
out of another in courſe: At which time alſo there was a croſs Petition 
pings in the Infant's Name, praying, That no new Writ of Appeal 


ould be ſued out in his Name, And the ſubject Matter of both Pe- 


titions being debated before the now Lord-Keeper, the Maſter of the 
Rolls, the late Lord Chief Juſtice Treby, the Lord Chief-Baron Ward, 
and dſo e Pawell; upon ſuch Debate it not then appearing, by any 
poſitive Proof, that the Appellces in the Writ, nor any of them, were 
privy. to the Deſtruction of the Writ ; it was therefore thought 2 
reaſonable that a new Writ ſhould be granted; which was a great Cauſe 
of Mrs, Stoxt's Petition being rejected. 5 | 
Now Mrs. Stout's Petition was grounded purely upon another Bottom, 
ſhe not ĩimagining that ſuch an Objection would have been ftarted) for 
2 adyiſed, that if Juſtice had been obſtructed, whether it had been 
by Accident or Deſign, in either Caſe a ſuitable Remedy might have been 
found ; As, ſuppoſing the Writ of Appeal had been accidentally burnt 
when in the Sheriff's Cuſtody, as it really was when it was out, in reſpect 
to have a Diſcovery of Truth, the Court, which firſt gave the' Writ (ſhe 
was adyiſed by Counſel learned in the Law) could ſupply the Loſs of. it. 

Had ſhe imagined that all the Appellees would have ſo much as in- 
ſtanced their total Ignorance as to the Deſtruction of the Writ, ſhe could 
have much better prepared herſelf to have given them an Anſwer ; ſhe 
could have ſet forth how the Infant, his Mother, and the Appellees At- 
torney, went in a Coach with four Horſes to the Under-Sheriff at Heri- 
ford, and there took the Writ of Appeal from him, and from thence 
brought it to London; {he could have informed the Court of a more par- 
ticular Intelligence, lately confirmed, concerning the Deſtruction of the 
Writ, by whoſe Order, and at whoſe Chamber, the ſame was burnt: 
Which So if yet examined, will: ſufficiently evince whether the 
Appellees, or ſome one of them, were privy or not to the Deſtruction of 
the Writ, | 

There was an objection againſt Mrs. Stout's Petition, That the Writ 
of Appeal was neyer well ſued out (the Infant, nor his Mother, not 
knowing of the ſame till afterwards); but to that, beſides the Proofs Mrs. 
Stout could have given to the contrary, ſhe was and is itil] adviſed, That 
ber being duly admitted Guardian, by the free conſent of the Infant 
(though ſubſequent in Time to the ſuing out of the Writ), the ſame 
in Law is very authentick, and makes the ſame well ſued out. And it is 
preſumed, that no Perſon will ſay, That the Lord-Keeper, and the other 
Judges, did all agree to the contrary, upon Debate of the Matters betore 
them, | | 
It was mightily inſiſted upon by the Counſel for the Appellees, at the 
hearing of both Petitions, as if Mrs. Stout ſhould cauſe herſelf to be ad- 
mitted Guardian to the. Infant, only to protect her Eſtate from the In- 
fant, and that without the Privity of the Infant's Mother, or any of his 
Relations: But (beſides the very Admittance itſelf, which is purely for 
proſecuting the Appeal, and for nothing elſe) Mrs. Staut was always 
ready to diſcover the Title of her Eſtate; and never but declared, That 
the En had no Right thereto; and as to the Infant's Mother not know- 
ing of Mrs. Stout's Deſigns, it is . anſwered; for it is not only 
ſworn, and the Affidavits filed in the King's-Bench, That Mrs. Stout wrote 
to the Infant's Mother what her Deſigns were; but alſo a particular Ac- 
count is in thoſe Affidavits ſet forth, How willing the Infant's Mother 
was to ſend her Son to Mrs. Stout, ordering one of his Uncles to carry 
him to her, -for Mrs, Stout to do with him as her Occafions required ; 
and withal, directing ſuch Uncle to deliver her Son to Mrs. Stout, and to 
none but her, and to do according to her Directions. 

It hath commonly been reported, as if the Proſecution in this Appeal 
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hath been purely vexatious, begun by i Body of Quakers, and eſpouſed 
by a Faction at Hertford, againſt Mr. Cowper”'s Intercit. But whoever the 
Fomentors or Spreaders abroad of ſuch Reports are, they would do well 
to conlider, if it were their own Caſe, to have an only Child murdered, + 
and her Reputation rendered infamous to Poſterity, whether Nature an 
Duty would not oblige them to uſe all Means to make-a Diſcovery of the 
Cauſe thereof? And whether they would not think it hard to have their 
own Endeavours reflected on, and their utmoſt Diligence accounted tg 
JJ... OO PTR SR, 

It hath alſo been reported, and perhaps by ſome of the Appellees may 
be objected, That the very Method in the Proceſs of this Appeal hath 
been malicious, in delaying the ſuing out of the Writ; until the Time 
was almoſt elapſed, thereby to keep the Appellees in an uneaſy Sufpenſe, 
But in Anſwer to that 'tis confeſſed, That it was much longer before the 
Writ of Appeal was ſued out than was deſired or expected; becauſe it wag 
near half a Year before Mrs, Stout could find out (though all that while 
ſhe made a diligent Search) the proper Perſon to make an Appellant ; and 
after ſhe had, the was forced to examine moſt of the Regiſters in London 
and Southwark, to make out his Pedigree; and which as ſoon as ſhe had 
done, the very next Day ſhe cauſed the Writ of Appeal to be ſued out; 
So that it was her Misfortune, and not her Malice; it being under the 
Neceſſity of ſo long a Delay. 5 e, 

It is ee urged, as a ſtrong Argument againſt a ſecond Trial of 
the Appellees, That there is no new Evidence that Mrs, S/ut hath 
againſt chem: But ſuch Perſons, whoever they are, not only aſſert what 
they ate totally ignorant of, but alſo conclude, that Mrs. Stout takes a 
8 deal of Pleaſure (eſpecially now in her old Age) in being in a con- 

ant Fatigue, and conſiderable Expence, purely to be rendered ridicu- 
lous to the World, and uneaſy to herſelf, in the freſh and daily Renew- 
als of her great Loſs. In Anſwer to which, ſhe is ſufficiently aſſured 
that ſhe goes and acts by other Principles and Deſigns; and that ſhe hath 
more material Evidence than ever yet was made publick ; and that ſhe 
believes the Appellees (though they pretend their Innocency is fenced 
providentiaily with ſuch Circumſtances as that they need not fear) do not 
care to come to the "Teſt ; or elſe why ſhould there be fo vigorous an Op- 


poſition againſt ſo plain an Act of Juſtice, if there was no Matter of Fact 


that could be proved againſt them; nor no concurring Circumſtances that 
would any way affect them? (as they ſeem to inſinuate.) It would have 
redounded much more to their Honour and Reputation, and have wiped 
off all Occaſion of Reproach, it (inſtead of ſo mean an undermining of 
Juſtice, in the Deſtruction of the Writ of Appeal) they had undergone 
a fecond Trial; it being impoſſible (according to their own Aſſertions) 
tor them to miſcarry, or be found guilty. All Perſons muſt certainly 
know, that it would be no Prudence in Mrs. Saut to divulge her Evi- 
dence before a Trial; and if ſhe doth but act prudently, for any there- 
fore to alledge ſhe hath no Proof, is purely to ſpeak ai random and at 3 


venture, and ought to be regarded accordingly. [But this Affair came 
to nothing; ] 


The Hertford LETTER: Containing ſeveral brief Oi ſervations on a latg 
printed Trial, concerning the Murder of Mrs. SARAH STOUT, 
SIX. ; | / | 

Am favour'd with yours of the 20th lt. whereby J perceive your 

Pleaſure is, That I ſhould give you my Sentiments concerning M s. 

Sarah Stout's Death, the Trial, Oc. In Anſwer, I am very ſenſible of my 
own Weakneſs, and how unfit I am to enter into a Controverſy, where- 
in ſo many Doctors have been worricd already: Nevertheleſs, in Obedi- 
ence to your reiterated Commands, (though in doing it I may expofe my 
own Ignorance) I ſhall give you my Thoughts concerning the Natural 
Cauſe of Drowning, Floating of dead Bodies afterwards, the various 
Sentiments of the Doctors, the Manner of her Death, the Letters pro- 
duced in Court, her Melancholineſs, why no Mention was made of the 
Money ; and laſtly, concerning two publick Experiments, whereof one 
was made here, and the other in the River of Thames. 995 

It is a common Obſervation of moſt People, not uſed to dive, that upon 

their plunging themſelves in the Water, whether it be voluntarily, or in- 

voluntarily, they find a great Confuſion of their Spirits; ſo that it is 
morally impoſſible for them to regulate their Actions in this Surprize, by 
the Dictates of Reaſon ; in this Cantlerkation? they lay hold on any thing 
that comes in their way, not conſidering whether it may contribute to 
their Sinking or Swimming. | | 

In this Hurry of the Spirits (occaſioned partly from the Noiſe their 
Fall makes in the Water, and partly from its running into their Ears, 
Noftrils, &c.) the whole Animal > Mites is brought into Diſorder, 
In this Confuſion, it is no ways ſurpriſing, that Water, wherein they 
are immerſed, ſhould inſinuate itſelf into ſome Vacuities, no ways adapt- 
ed for its Reception: And it being obvious to all, That no Man doth, 
or can live without Reſpiration, whatever Element ſoever he is in; if in 
the Air, he ſucks that in, which ak flows into the Lungs; if in 
Water, what comes into the Mouth, as long as his Senſes continue, he 
ſwallows that down the Gullet; as long as he dqth not breathe, there is 
little danger of Drowning, but on the Pri Inſpiration, if he js at the Sur- 
face of the Water, 'tis much if he doth not ſwallow down the Wind- pipe 
(with the Air) ſome ſmall Quantity of Water; but if he is totally im- 
merſed in it, 'tis not improbable, that upon Inſpiration, a far greater 
Quantity of Water than Air will enter into the Cavity of the Lungs. 

In every Expulſion of Air out of the Lungs, the Ehiglottis is liſted up 
if the Mouth, at the ſame Time, ſhould be full of Water, 'tis impoſ- 
fible but ſome of it will paſs down the Windpipe ; as is obſeryable in 
thoſe that accidentally laugh while mY are a drinking, if a Drop falls 
into the Aſpera arteria, it will cauſe a Coughing, which is a convulfive 
Motion of the Lungs, c. whereby Nature doth commonly throw up any 
thing that doth caſually fall upon them; by this ſiruggting of Nature, to 
expel the Water already flip'd down, the £pigl/2!1i5 is lifted up, and inſtead 


of ejecting the Water juſt ſwallowed, the Mouth being full of it, a great 
| deal more forceth itſelf down, by its natural Gravity, which gravitates 
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face of the Water, after ſome certain Time, and alſo of its more or leſs 


ter Muſcles, in all Parts, do naturally contract themſelves, for which Rea- 
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of the Coats of the Stomach or Guts) it is carried there, I leave it 
to the Mieroſcopical Anatomiſt to determine: I conceive it enough for 
me, at preſent, to tell you, that it is Fact. I am conſcious you are not ig- 
notant that there are many Things that happen in the Animal Oeconomy, 
that cannot be proved a Friori; yet when they are ' a Pofteriori, they are 
admitted by the Schools as undeniable Arguments. If any are ſo Scepti- 


that as 
k 2 er HY 


y | real (not notional) Obſervations on drown'd Bodies. 
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of the Tierus with Air may ben Caſe of Bostng, is evident fromthe; 
dhe can ze on their Backs without Rirring Fend or Foot; ie vein, 
obſervable, that thoſe do fill themſelves 'as full of Air as the dan und 
long us they en bold thefr Breath they flour, but on 'the very In. 

large Cheſt, rn very lan, 


| 


t 


they willfloat the dotiert 58 
f they are caſt into Salt Water, they will be more buoyant thin in 


it being experiniented, that Ships will ſink ſome loches lower under Wa. 
ter in the-Thantes, than when they were at Sea; if into deep Water, all 


Men obſerving they can ſwim more eaſy in deep than in ſhaflow Water. 
On the contrary, if the Perſon died in Expiration; had a ſmall Cheſt 


vs fat and fleſuy, or was "thrown into freſh or ſhallow Waters, he wil 


ſwim the more under Water. We ede Nack n 1 
I do not pefceide ſo great à Diſeordancy better the Doctors that 
were Evidences'for the King, and their Oppoſites, as ſome ſeem to in- 
finuate! ' The Witneſſes for the 1 That it was their Opi- 
nion, that no Perſon ever was, or poſhbly could be drown'd, that had no 


Water in their Lungs, Stomeh; &c. and that as fur as they had mate any 


Obſervations on drown'd Perſons, they always found great Quantities of 
Water in the inyrard Parts of drown'd Perſons; Part Set uſually, in 
lifting them out of the Water, runs out of their Noſe or Moöutk; that 
upon their Diſſection, they had found conſiderable Quantities of it 
in the Cavities of their Bodies; and that it was their Judgment, that 
the inward” Parts of drown'd Perſons would putrefy in leſs" than fix 
Weeks Time. Whether theſe are not undeniable Truths, I leave it to the 


* 


Determination of yourſelf, and all unbiaſſed People that have made any 


. 9 


Their Learned Antagoniſts, whoſe ſole Endeavour and Buſineſs, 2; 
far as I could perceive, was to render it a mute Caſe, by their ftrenuoully 
urging, That tus or three Ounces of Water was Tee to drotonm u Per. 
fon ; not from any Obſervations on human Bodies, but from a private Ex- 
periment on a Dog or two that was half hang'd, as I am told; and I an 
apt to think there was ſome Artifice uſed, ſeeing the Experiment did 
eee A ems made publickly in the River 4 Thames by the fame 
erſon. ; . 1 ; N * | IT | bY WH $15*4 

Dr. Sloane faith, That Caſes of this kind are very uncommon, (vix. for 
Mrs. Stout to be drown'd without any Water in her) and none of them have 
fallen direttly under my Knowledge ; ner, as I verily believe, under any 
other Perſon's ſince the Creation of Man: Then he tells you, that MVuter 


2 


cal as to deny what is not capable to be proved a Priori, they would be 
put to it to prove the Circulation of the Blood, Motion of the Animal 
Spirits, or where, or how the Chyle is tranſcolated through the Coats of 
the ie ene i * 4 
As ſoon as the Lungs, Stomach, c. are full of Water, the Body na- 
turally ſinks, and riſes no more, till there is a Putrefaction in the inward 
Parts, which in cold Countries is longer than in hotter Regions; but 
the ſooner Putrefaction is begun, the ſooner the Corps floats, whereof no 
certain Calculation can be made, the Time of their riſing differing, with 
reſpect to the Region, and in the ſame Climates with reſpect to the Sea- 
ſons of the Vear: Ia theſe Parts, according to the common Reckoning, 
they float in Nine or Ten ys. | 
The common. Cauſe affien'd for floating of Bodies drown'd, is, the 
breaking of the Gall, which you know is a vulgar Error; fo that I 
need ſay nothing in Oppoſition to it: The Cauſe affign'd by the Moderns, 
is Putrefaction; but how this Putrefaction renders the Body more buoyant 
than 'twas before, is not obvious to every Eye; therefore I ſhall | 
give you my Thoughts concerning its b endi. Putrefaction is a 
Species of Fermentation; by Fermentation ir contain'd in the Ca- 
vity of the Breaſt, Body, Stomach, &c. tho' ſeemingly full of Water, yet 
they contain great Quantities of Air, which is rarified with the other 
ee. proportionable to the Degrees of Putrefaction; and this inſenſible 
Dilatation of the Body encreaſes gradually, till the Corruption hath made 
' a Poſfage through the Skin; ſo that a Perſon that is not above 20 Inches 
in Circuit when firſt drowned, after he hath lain ſome Weeks in the Wa- 
ter, will be at leaſt 30 or 40 Inches in Circumference: This gradual Dila- 
tation of the Body, I conceive, is the ſole Cauſe of its riſing to the Sur- 


Buoyantneſs afterwards. | 
Having given you my Thoughts concerning the Cauſe of Drowning, 

of the Floating of the: Jorps afterwards; I ſhall now acquaint you with 

my. Notions, why Bodies thrown dead into the Water de not ſink, and 


why ſome are more buoyant than others, 


fwallowed by the Gullet, into the Stomach, will not drotun the Prrſon; (Who 
ſaid the contrary ?} But it is that which goes into the Windpipe and Lungs that 
ſalfocates; and confirms it with an Obſervation, ſaying, I have'ebſerved 
ſome . F it went the wrong Way, to have choat'd' or ſuffitated the 
Perſon. Note, he doth not ſay drown'd, neither do I think any Perſon 
can properly be ſaid to be drown'd, that hath not ſwallow'd above two 
or three ounces of Water, but rather ſuch as are (as the Doctor faith) 
choak'd or ſuffocated. In the ſame Paragraph he tells you, that #%ether 
a' Perſon comes drad or alive into the Water, he believes ſome Quantity will 
0 into the Windpipe: Then Water in the Windpipe is no certain Sign 
of a drown'd Perſon; I am of another Opinion, which our Experiment 
doth ſeem undeniably. to prove. © We 9 
Being aſk'd by the Judge, Whether the Parts would not putrefy in leſs 
than fix Weeks, if there had been Water? His Anſwer was, My Lord, I 
anr apt to think it would have putrefied the Stomach leſs than the Lungs : 
How direct and fatisfaQory this Anſwer was to the Queſtion, you may 
determine. I obſerve a general Queſtion, (for what Intention I cannot 
divine) which was, Whether any Water would go into the Thorax ? If it 
did, or did not, I cannot conceive what Benefit or Prejudice it would be 
to this Cafe, though I am apt to think the Membrane that inveſts the 
Lungs, may eaſily be torn by violent Coughing, which is obſerved in all 
Perſons when any thing falls into the Windpipe.  ' e. 
Near the Foot of his Diſcourſe, he faith, I am apt to think, if there was 
any Quantity (of Water) in the Lungs, the ane of the Part would fuck 
up fome Part of it : Who ſaid the contrary ? But, Doctor, If they had ſuck d 
up any Part, would not her Lungs have been moiſter, than if they had 
ſuck'd up none? But Mrs. Stout's were rather drier than uſually they 
are in dead Perſons ; therefore As to the Stomach, I have not thown 
it tried; Have you known it tried, as to the Lungs? If not, we are 28 
much in the Dark as before, unleſs we take your I am apt to think for 
Demonſtration. | ö be 
This Doctor cloſes his Sentiments with I there was a great Fermenta- 
tion, a great deal of it (Water) would riſe up in Vapours or Steams, and go off 


It is obſervable, that human Bodies, after Death, admit no Water, that way : Here he terminates all with an J. Suppoſe I ſhould grant him 


eſpecially ſuffocated, as the Experiment made ſome Weeks ſince doth 


there was a great Fermentation, to be as true, as 1 am confident tis 


evidently demonſtrate; becauſe, as ſoon as Death ſeizes a Man, the Sphinc- | falſe, his Inference I doubt would not follow, viz. That a great deal of it 


ſon, it is not ſo eaſy to inject any Liquids into the Parts that have them, 
as before: By this Secluſion of Water, the Vacuities (which in drown'd 
Creatures are full of Water) are, in thoſe that come by their Death 


would riſe up in Vapours or Steams, and go off that way; it it ſhould riſe 
into Vapours in the Stomach, I am ſubject to believe, that the Coldneſs 
of the Parts through which they muſt paſs, would condenſe them again, 
before they could get out of the Body, What Way he means by That 


ſome other Way, full of Air, which, by natural Experiments, is proved | 
to be a thouſand times lighter than Water; and by the ſame ſort of Ex- 
eriments, ſolid Fleſh is obſerved to be but a little heavier than Water: | 
f you grant this, which is eaſily demonſtrated, it will be no hard Mat- 
ter ſor any conſiderate Man to believe, that Fleſh (which hath many 
large Cavities in it fill'd with Air) may float. If you doubt the imme- 
diate floating of human Bodies, thrown dead into the Water, you may, 
for your Satisfaction, conſult the Opinion of Seamen, who have been the 
laſt War in ſeyeral Engagements with the French, or thoſe that have 
been a Guinea Voyage; where, when they throw the dead Negroes over- 
board, they never lay any Weight to their Feet, to ſink them, as they do 
to white Men: It is certain that all thoſe Negroes do immediately float; I 
have ſpoken with ſeveral, lately come from thence, that, if O were, 
would atteſt it with an Oath. 

Bodies are more or leſs buoyant, either in reſpect to themſelves, or in 
reſpe& to the Medium wherein they float. 
I the Perſon died in the very Act of Inſpiration, the Lungs will be full 
of Air, by which the Breaſt will be ſenſibly dilated. That the filling | 


Way, I cannot imagine; if 'tis through the Gullet, the Contraction of the 
Mouth of the Stomach, Gullet, (which as Dr. Garth ſays) contracted or 
purſed up by a Muſcle in the nature of a Sphincter, and the Cloſure of 
the Lips, &c. would either keep them in the Stomach, or elſe the Coldneſs 
of the Part, thro' which they muſt of Neceſſity paſs, would condenſe them 
in their Paſſage out of the Body: If through the Guts, the Pylorus, the 
Coldneſs of the Guts, or the Sphiner Ani, would obſtruct their Paſſage : 
If it could be imagined that the. Subtleneſs of theſe Vapours could get 
thro' the Coats of the Stomach, I conceive the Coldneſs of the Omentum 
Peritonæum, and the Thickneſs of the Muſcles, Fat, &c. of the Abdomen, 
would impede their Exit out of the Body. In fine, it ſeems very probable 
to me, that if there had been any Fumes raiſed in the Stomach by Fer- 
mentation, that they could never get an Exit through ſo many Impedi- 
ments. | 


Dr. Garth tells you, that Ir is impoſſible that the Body (of Mrs. Stout) 


: ſhould have floated, unleſs it had refted, or been intangled amongſt the 
Stakes. This is a certain Truth, if ſhe had been drown'd ; but if ſhe was 


thrown in dead, there is nothing more common than for it to float; and 
| this 
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denied by ſeveral) between the Stakes, as tis aſſerted, 


by reaſon of the Water that is contained therein. 


this wy KAſſertion is conſentaneous to the univerſal Experience of thoſe 
Seamen that uſe the Negro Trade; for when any of their Slaves die, they 
row. them-over-board, without any Weight to their Feet, and thele 
float-immediately. 3 . 
hat ſhe was found ſideling in the Water, is a mighty Argument with 
"this Door that ſhe did not ſſoat; but grant ſhe was intangled (h ch is 
think it no 
ester Wonder, than for a Deal-Board twelve Inches broad (which 
Would accidentally get edgewiſe between two Stakes, not above nine 
Inches diſtant one from the other) to float edgeling, as long as 'tis in- 
angled between them, Nay, on the contrary, I think it morally im- 
poſſible for any Body, that is much broader than tis thick, if it caſually 
gets edgewiſe ee two Stakes, whoſe Diſtance will not let it lie flat, 
— it muſt continue more or leſs edgeling, till 'tis diſintangled. 
I obſerve the Judge aſk'd this Gentleman, Whether Water in the Body 
would putrify it? He anſwer'd, / ſay not; for in ſome Places they keep 
Meat from corrupting, by preſerving it in Water: If he means Water 
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ſitive Aſſertions of this Learned Doctor, I Thall give you the verbal Ex- 
preſũons of Ambroſe Parey: Hboſeever, ſaith he, is Found dead in the Waters 
you ſhall know whether they were thrown into the Water al ve or dead; fr all 


reaſon of the Water that is contained therein; certain clammy Evﬀcroments come 
out of his Mouth and Noftrils. In the foregoing Paragraph u gives you the 
Signs, whether one is hanged dead or alive; his formal Expreſſious arc, 
If he was hanged alive, there will be 4 Foam about his Mouth, ann a foamy 
and filthy Matter hanging out of his Noftrils, Obſerve this Author, where- 
on he only inſiſts, ſaith, There is a Foam and filthy Matter about the 
Mouth and Noſtrils of them that are hang'd alive. Now whether Froth 
at the Mouth and Noſtrils, is a certain Sign of a Man's bay drowa'd, 
or whether it is not incident to Perſons that die of other Diicaſes, any 
Phyſician can eafily determine? If you will be pleaſed to read Paulus 
Zachaæus's Quæſtiones Medico-Legales, on the ſame Subject, you may ſind 
that he agrees with Ambroſe Parey, That an Appearance of Foam about 
the Noſtrils and Mouth, is no certain Sign of Drowning. By ſuch po- 


55 deep Well will keep it a «of two in hot Countries, I may admit ſitive Aſſertions of the Learned, how eaſily may the Ignorant be impoſed 


it ; but that it will keep it ſix Weeks, or more, I utterly deny it: if it 
will not keep Fleſh from Putrefaction forty-ſix Days, it hath little Ana- 
logy with the Caſe under Debate. 

This Doctor tells you, He muſt differ from him (Mr. Coratſworth ) where 
he infers ſbe was murdered, becauſe he fund no greut Quantity of Water in 
her. This is a Miſtake; for neither he, nor any of the other Doctors, 
or Surgeons, that were preſent at her Diſſection, inferr'd ſhe was mur- 
dered, becauſe ſhe had no great Quantity of Water in her; but becauſe 
ſhe had none at all in her. 

Dr. Morley faith, That theſe 9 to be the Queſtions of the greateſ 
Moment, are, Whether there was a reſi for this Body (if drown'd) to 
have a great Quantity of Water in it? And whether Bodies thrown dead into 
the. Mater float? To the fit I anſwer poſitively, That there is no abſolute 
Neceſſity that ſhe ſhould have a great Quantity of Water in her. With Sub- 
miſſion, Doctor, pray tell which of your Oppoſites ſaid there was an 
abſolute Neceſſity for Mrs. Stout to have a great Quantity of Water in 
her; they ſaid, they could not conceive that ſhe was drown'd, that had 
not one Drop of Water in her. If you would have contradicted them, you 
ſhould have demonſtrated to the Jury, either by Reaſon or Experiments, 
how a Perſon might be drown'd without any Water in them: If you 
could have done this, you had anſwered the Queſtion of greateſt Mo- 
ment. | 

This Doctor's Difference between Perſons drowned by Accident or 
Deſign, I would flatter myſelf, was rather a Lapſus Linguæ, than his real 
Judgment; for it is certain, with whatſoever” Deſign a Man may go 
into the Water, before he is half dead he is deprived of his Senſes, and 
how he governs himſelf then, you may judge. To the ſecond Queſtion, 
he ſaith, 7 think, if Bodies new killed float, 'tis by Accident : Tt is as ac- 
cidental for Bodies new killed, when thrown into Water, to ſink, as 'tis 
for Perſons juſt drown'd to ſwim. fe 


a 1 <4 


Mr. Cowper affirms, That it is not reaſonable (in Mrs. Stout, though 
$4 a Whew will all the Water turn 


faith, The Belly of him that was thrown in alive, will be ſwollen or puffed up 


The whole Streſs of this Gentleman's Arguments ſeems to depend on a 
ſuppoſed Difference that there is between Perſons that drown them- 
ſelves, and thoſe that are caſually ſuffocated by Water ; whereas I am apt 
to think there is little more Difference, than between him who puts the 
Halter about his own Neck, and one that the Hangman forceth it on ; 
there is a Parity of Cauſes, why the Effects in the fame Species ſhould 
extremely differ, is more than my weak Intelle& can comprehend : In 
both I conceive, that in leſs than a Minute, their rational Faculty is fo 
egregiouſly diſtorted, that nothing is done goes or by its Dictates. 

he Verity of his private Experiments I doubt, becauſe when he 
made a publick one, it infinitely contradicted his clandeſtine ones. There 
is a vaſt Difference in drowning a Creature in a Tub, and in a River; 
in ſinking him with a Weight tied to him, and permitting him to ſink by his 
own Gravity. I am not of Opinion, that tis ridiculous to expect Water 
in the Cavity of the Thorax, tho' the Lungs had not ſuffer'd an Impoſt- 
humation, or the like, for Reaſons formerly aſſign'd. ; 

Dr. Crell faith, He ſhall only 1% upon what Ambroſe Parey relates in 
his Chapter of Renunciations—He tells us, That the certain Sign of a Man's 
being droum d, is an Appearance of Froth about his Neſtrils and Mouth; 


on? By this you may evidently ſee the Difference between a Witneſs on 
his Parole, as this Gentleman was, and one upon his Oath, as the King's 
were, | 
Mr. Herriot being aſked by Mr. Cowper, What Obſervations he had 
made concering this Matter? Anſwer'd, hen I was a Surgeon in the Fleet, 
F made it always my Obſervation, when we threw Men over-board, that were 
killed, ſome of them ſwam, and ſome ſunk. Then being interrogated by 
the Judge, hen a Body is thrown der- board, doth _ or ſwim? His 
Anſwer was, { always obſerved that it did fink. hat Incoherence is 
here! Firſt, I made it always my Obſervation, when we threw Men over- 
board that were killed, ſome of them ſwam, and ſome ſunk: And almoſt in 
the ſame Breath ſaith, I always _—_— that it (a dead Bo y thrown over- 
board) did ſint. I am apt to be of Mr 

That Men kill'd in a Fight being thrown over-board, ſome of them ſunk, 
others ſwam; thoſe whole Breaft and Belly are no ways injured, float ; 
but thoſe whoſe Breaſt and Belly are perforated, ſo that Water gets into 
their Cavities through the Wound, I doubt not but they will fink, 

Mr. Bartlett tells you, He never ſaw any Body float, though he had been 
in ſeveral Engagements. It is very probable, he kept himſclt all that Time 
in the Cock-pit, and it may be long after dreſſing the wounded Perſons. 
The fitteſt Perſons in this Caſe to give their Obſervation, are Officers and 
Seamen, who are always upon Deck, and often obliged to look out; and 
not Surgeons, who are all the Time of Engagements ſecured in the Hold 
of the Ship. 

Mr. Camlin ſaith, There never more and greater Signs of the Stagna- 
tion of Blood on the Body e this Child, than on the Bady of Mrs. Stout. But 
on what Parts theſe more and greater Signs were, whether on the Breaſt, 
Belly, &c. not one Word. The Mother of the Child aſſerts, there was 
not the leaſt Sign of any Stagnation oF Blood on any part of her Child: 
She having lately had the Small-Pox, her Face where the Small-Pox had 
fluxed, was ſomewhat diſcoloured ; but it was no more diſcoloured, after 
her Drowning, than it uſed to be (when ſhe was cold) before her Death; 
the Soil of the Water doth generally alter the Faces of People: So Mrs, 
Stout was not known by her Neighbours, till that was wiped off, The 
Setclements of Blood on Mrs. Stout were diſperſedly on her Kar, both fides 
of her Neck, Breaſt, Arm; but on what Part of the Child's Body theſe 
more and greater Signs of Stagnation were, he doth not ſpecify ; becaule 
had he aſſigned any particular Place, there were ſeveral preſent that 
would have contradicted him. General "Terms are the fttcit Covers for 
Falſhood. | 

If this Gentlewoman was not drown'd, as the Doctors and Surgeons 
for the Priſoners ſeem to inſinuate, the Query then will be, How ſhe came 
to her End? With Submiſſion to better Judgments, 1 ſhall here offer 
my private Sentiments concerning it. I am induced to believe, ſhe was 
| knock'd down with a Blow on her left Ear, from the large Settlement of 
Blood there, which, as Mrs. Kimpſon ſwears, was as much as her Hand 
could cover, and more: After the was felled to the Ground by the Blow, 
it is probable, with the Gripe of a ſtrong hand, ſhe was throttled: From 
the Stagnation of Blood on both ſides of her Neck, under her Ears, which 
Mr, Yo Dimſdale, Jun. ſwears there was, and from the Settlement of 
Blood on her Breaſt, I am inclined to believe, That the Perſon that 
throttled her, to ſupport his Hand that he might gripe the ſtronger, 


| reſted his Arm on her Breaſt, which occaſioned the Stagnation there. 


The Circumſtances that induce me to think ſhe was not acceſſary to her 
own Death, are theſe following : Her being found without her Gown 
(which probably was torn in the Scuffle) and Nightrail : her Gown 
could not be found, though the River was diligently raked ſeveral 
times, 'till about a Week before the Trial, it was found hanging on 
a Stake, which the Miller had cleanſed from the Traſh that hung on 
it about half an Hour before, and he will depoſe that it was not therc 
then: It was torn to Rags, without one of its Sleeves, ſome Parts of it 
were as rotten as Dirt, other firm ; you might tear it (which was made of 
a Sort of Norwich Stuff) and the 8 (which was a ſilk Damaſk) 
with your Fingers, as I did: Query, Whether Stuff or Silk will naturally 
rot ſo ſoon under Water? Here is no News of her Nightrail yet. 2. From 
her floating; whereof I make no doubt, becauſe it is ſworn by ſeveral 
Witneſſes. 3. Becauſe her Belly was not ſwollen. 4. Becauſe no Water 
came out of her when lifted out of the River, nor purged out of her after- 
wards, 5. Becaule her inward Parts were not putrified, though her out- 
ward, that had been injured, were ; which I ſuppoſe was impoſſible they 
ſhould have continued ſo 46 Days after her Death, had there been any 
Water in them. 6. From the ſeveral diſtinct Settlings of Blood, which is 
unuſual in drown'd Perſons : If it had been occaſioned (as ſome may 
think) from a Blow, which ſhe received when ſhe threw herſelf in, I am 
ſubject to believe, that the Coldneſs of the Water, in the Month of 
March, would have hinder'd its Settlement in the cutaneous Parts of 
the Body, as it is generally obſerved to do; for what is more common than 
to dip a Linnen Rag, or a Piece of brown Paper, in cold Water, and apply 


which could not be, as he declares, if the Perſon had been ſtrangled, or other- 
wiſe killed lefare. For the Connrmation, or Confutation, of theſe po- 
ox. VIII. 8 


to a bruiſed Part, to hinder the Blood from ſettling there? 7. From 
Sil the 


the Belly of him that was t'rown in alive will be fwell'd an prffed up, by | 


Herriot's Mind, as to his firſt Aſſcrtion, 
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the continual Diſturbance that Mrs. Gurrey was under, both in Mind 
and Body: Nevertheleſs; ſhe would not difeover it till the was almoſt 
ftigbred out of her Senſes, by the Voice, as ſhe thought, of Mrs. Stout, 
wwhich/uttered:theſe:Worts, Divulge, Conceal nothing; 8. From what is 
ſworn by the Gurreys againiſt their ho at the Trial, viz. Mr. Marſon 
10. bot, e e NI fee tis © 


Land 12-0! | 


: by this Tin Hor: Buſmuſi wur dme He' would paſs his 
ord, Mrs. Sarah Stout's|Courting*Days "were over Jh Li Hine 
is pajd;Tr-night—+—-Yow have Forty vn Fifty Pounds for your Shari. —Aſtel 


bim, Mhatber ibe B was done f And be anfertd, Hle believed it 
an; but if it-was\not done, it mould be done To-night————PulPd a Hand- 
ful of Money but of bis\'Pocket, and fwore, be uod fpend it all for Foy the Bu- 
 fmeſs was duns. 9. From the Sentiments of the Grand Jury, who, after 
2 nice Examination, were of an Opinion, that ſhe was mur ered; as were 
ſeveral of the Petty Jury, but by whom they did not no- 
As to the Letters pi ey are not 


- 


uced in Court, my Thoughts are, they 
of a legitimate, but of à ſpurious Production. 1. Becauſe the Stile 
doth. no way ſuit her Character. 2. Becauſe her Mother doth affirm, 
The Letter ſheun her in Court was of a ſmaller Character than ever ſhe 
obſerved her Daughter to write; neither doth her Brother think them to 
be genuine. | gy 0 
till the common Report of her being with Child (which had been indu- 
ſtriouſly ſpread abroad by ſeveral, but by none more zealouſſy than by a 
Nominal Quader, her Quondum Admirer) vras proved to be utterly falſe, by 
the Oath of ſeveral: Doctors and Surgeo 
4. Becauſe Mr. a and Mr. Archer, on the Trial, ſware (and ſeve- 
ral of the Coroner's Inqueſt were ready to ſwear) That Mr. Cowper, be- 
fore the Coroner's Inqueſt, being on his Oath, depoſed, That Mrs. Stout 
. was\a modeſt. Perſen; thut the did not lun f any Thing that was the Cauſe of 
it (viz. her Death);: That he did not kn»w any Perſon ſhe was in Love with, but 
of one whoſe Name was Marſhall ; and Mr. Marſhall t:1d him, That he was 


qa repulſed by her. Whether this Oath is not diametrically oppoſite to 
his Pleadings on the Trial, you may determine. 5. Becauſe ny did not 


inſiſt on theſe Letters, when Mr. Jones faid, Indeed they have produced ſome 
Letters without a Name; but if they inſiſt upon any Thing againſt her Repu- 
intian, wwe muſt call 2 If the Witneſſes then preſent in Court 
(who-were;ſome of the molt reputable in that Town) had been called, to 
ſpeak. to her. Reputation, a great Deal of that Dirt, that is now caſt upon 
her, would have been wiped off. I cannot but take Notice here how ſeem- 
ingly unwilling he was to expoſe the Weakneſs of this Gentlewoman, or 
to meddle with her Letters, had he not thoſe innocent Gentlemen to de- 
fend; when before her Death he had ſhewn'them to Mr. Marſhall, a re- 
pulſed. Lover, and his Brother, and after the Trial, the Printers, who 
at the Trial did not take them in Short-hand, were favoured with them 
to be expoſed to the whole World. e e 
What concerns her Melancholy, Iam induced to believe, that ſhe was no 
more than is incident to all People that are fickly, or much troubled with 
the Head- ach; from what her Maid ſwears, That ſbe was ill ſometimes, and 
1 imputed it (Melancholy) to her Illneſs ; and I know no other Cauſe. And Mrs. 


alter doth aſſert, That Mr. Cowper told the Coroner's Inqueſt, That he 


did not obſerve her any ways melancholy ;/ that he ſhould not have taken 
Notice of it, had not ſuch an Accident happened; only now he remem- 
bers, That ſhe was not ſo free in Diſcourſe at Dinner as ſometimes ſhe 
uled to be; and that the Diſcourſe then was chiefly between him and her 
Mother. Her Mother and Brother do affirm they never obſerved her 
melancholy, and all her intimate Companions do aſſert the ſame : It is 
much that none but this Gentleman's Siſter, and two or three others, de- 
| voted to a Party, ſhould obſerve any ſuch Thing. | 
Mr. Firmin, his Wife, and ſeveral others that were in her Company, 
with Mr. Taylor, do affirm, that ſhe did not ſay her Head-cloths would 
ſerve her Time, or any Thing like it, and that they eſteemed his Diſ- 
courſe with her pure Banter ; that ſhe was in her Night-dreſs, and pre- 
ſently went Home and put on clean Linen : I am apt to think there are 
many Relations and Friends, biggotted to a Party, that will not bogle 
to tell a Lye, to ſave a Friend, or near Relation from 
The Afternoon before her Death, ſhe was obſerved to ſtand to ſee the 
Judges make their Entrance, with her Friends, as briſk and airy as any 
there; About four Hours before her Death, as I am told, ſhe was in Com- 
pany with a Knight of that County, and ſeveral others, who obſerved her 
to be as merry and pleaſant as any amongſt them: At Nine at Night, ſhe 
earneſtly importuned a young Gentlewoman of that Town, to tarry and lie 
with her that Night, as ſhe had formerly done ſeveral Times; which ſhe 
refuſed then, for ſome particular Reaſons. When Mrs. Stout perceived 
ſhe would-not tarry all Night, ſhe invited her to Dinner next Day, and 
told her what ſhe had provided, and that ſhe ſhould be glad of her Com- 
pany ; not intending to go out of Doors the next Day. | 
Lam apt to think, that if ſhe had been ſuch a furious Lover, as is pre- 
tended, or had any Intention that Night to deſtroy herſelf, that ſhe would 
not have fallen out with any body about the Payment of Money; much 
 lefs have refuſed to ſign a Receipt for ſix Pounds, which her D ſt 
had prepared when he paid her the Intereſt- Money; what was the true 
Cauſe why ſhe refuſed to ſign this Receipt, is a Riddle to moſt. 
If ſhe had had fo great a Kindneſs for ſome Years for this Foſeph, as is 
inſinuated, certainly his Wife would have obſerved ſomething of it; and 
then ſhe would not be importuning her every Month, by her Letters, to 
come to London, that ſhe might enjoy her ſweet Company: Neither would 
the, in all Probability, (if the had been fo deſperately in Love with him) 
have lived here ſeveral Months together, without his Company; even when 
importuned by his Wife; but would, as we may reaſonably conjecture, 
have reſided in your City, where ſhe might the oftener, and more privately 
have enjoyed his Company: And, as for her going out at the Window, 
it is morally impoſlible, the Bars being fo clole together, that a Child 
of a Year eld cannot get out between them; neither was there any Oc- 
caſion for it, the Keys being always left in the Doors. 
Becauſe there is no Mention made on the Trial, of the miſſing of any 
of her Money; ſeveral are apt to report that her Relations want none of it, 


auſe there was no Mention made of theſe Letters, 
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Thouſand Pounds of her original Fortune, beſides the Improvements ſh 


| which is a grand Miſtake ; for they want; as they Eampute Its a lebt n 


Head was tur they came in about 
turn'd me off; bit a Friend of mine will le even | 
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ns that had opened her Body. 
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had made thereon, Which were Conſidetable; they. made little Mention . 
it there (that was taken Notice of), bechuſe their 2 9 4 
ſpeak materially to that Point, where Quakers, whoſe Affirmation will 
de mhken in-Criminal Gaſes, ro 1 fot hl 5 ohh Fond oil ye 
Nie The laſt Alles, here was a Man hanged ; after he was dead, was £ 
| down, and buried without A Coffin, the Grave filled up, and the Earth 
well trod down; In the e digged up again, being pre ſſed at 
moſt flat by the Weight of the Earth, was priyately caſt into the Niber. 
and when it was obſerved that the Corps would ſink, it was expoſtd to 
publick View, and an Alyertiſement of it was printed in the Pa,. 4125. 
the 25th of July laſt, with a great ſhew of Exultation, by their ſayin T 
Many hundreds having ſeen this Experiment with their oum E yes, the Opinions 
of the Surgeons produced on the Part of the King is thereby deftroyed- dm 2 
ploded, and all Perſons convinced if the cantrury: What Influence this Ex 1 
riment may have on you, I know not; but when all the Sunne b. 
tending it are duly conſidered, I am of Opinion, it will make more againit 
them, than their Oppoſites : If they had been certain of Succeſs, What 
Need of ſo much Art? Why did they not inſert in their Advertiſe. 
ment, how the Body had been managed before *twas thrown into the Wa- 
ter, how they opened it afterwards, and how they made a ſtrict Scrutiny 
after Water, yet could not find a Drop in ir? Not one Word of this 
Methinks this partial Relation is calculated on purpoſe to magnify. their 
own Evidences, and put a Slur on the King's. 115 

I doubt not but the ingenious Contrivers of this Experiment did not 
only expect it would fink, but that it would have ſome Water in it alſo 
I am apt to think it reaſonable, to expect that the Weight of the Earth 
would have driven out the Wind contained in the Cavity of the Breaſt 
through the Wind- pipe, which is impoſſible to be done without lifting up 
of the Epiglottis, which continually cloſes the Mouth of the Aſpera Arte- 
ria; but in Expiration, this being once forcibly removed out of its na- 
tural Situation, *twas very likely that it would not cover it again fo nice- 
ly, but that ſome ſmall Quantity of Water might inſinuate itſelf through 
the ſmall Paſſages, which the violent forcing out of the Air had made: 
If this had ſucceeded, what a Triumph there would have been 
eaſily determine. | | 

Some Weeks ſince, a Surgeon, that had been an Evidence at the Trial 
at Hertford, going into a Bookſeller's Shop, meeting ſome Acquaintance 
there, he fell into Diſcourſe about Mrs. Stout, and aſſerted there, what 
he had affirmed at the Trial, viz. That two or three Ounces of Water will 
drawn a Dog : One of the Company told him, He could not conceive that fo 
ſmall a nay would do the Bufmeſs : He replied, Sir, I «vill lay a Guinea 
that I will drown a Dog in the River ef Thames, and he ſhall not have above 
three Ounces of Mater in him. The Proffer was no ſooner made than ac- 
cepted, Time appointed, Dog brought, and with a Weizht tied to his 
hinder Feet, flung into the River: ſome Time after, he was taken out 
and diſſected; where inſtead of three Ounces, there was about thirty. 
three ; whereby he not only loſt his Wager, but, in a great Meaſure, his 
1 on, as to what he had ſo confidently aſſerted to the contrary on the 

rial. 

Having, in ſome Meaſure, anſwered your Commands, though by it 
I have, I am afraid, a little too much treſpaſſed on your Patience I {hall 
take little Notice now, what Omiſſions and Alterations there are in the 
printed Trial ; how Mr. Stevens was taken with a ſtrange Sort of a Fit 
(Ju after the Petty Jury went out) which diſturbed the whole Court: 

r how a Wine-Cooper in Southtuurt (who came down as an Evidence 
for the Priſoners) fell into a Sort of Diſtraction ; and all the Time of the 
Trial was mightily diſcompoſed in his Mind, ſo that he was fain to be 
tied in Bed, yet would often aſk how the Trial went, and whether they 
were like to be cleared ; and would often tell the People about him, that 
he had done a very bad Thing, but would not confeſs what, though often 
urged to it: But ſhall conclude, deſiring that the Authors of this horrid 
Murder may be detected and brought to condign Puniſhment ; but that 
the Innocent may be cleared from all Aſperſions thrown undeſervedly on 
them, which I doubt not, but that the Great Jeh»vah, in his own Time, 


you may 


will bring to paſs: And that it may be ſo, ſhall be the daily Prayers of, 


Sir, your humble Servant, 
Hertford, the 5th of | 
September, 1699. P. D. 


POSTSCRIPT. 


I Poubt not but you have heard, that the Gentlemen that opened Mrs. 

Sarah Stout's Body, did depoſe, that ſhe was a Virgin ; for your Infor- 
— I will give you a true Copy of their Certificate, which is as ſol- 
Oweth. 


Hertford, April 28, 1699. 
WE whoſe Names are here under-written, having examined the Body of 
Mrs. Sarah Stout, deceaſed, do find the Uterus perfettly free and empty, 
and of the natural Figure and Magnitude, as uſually in A IWe found 
no Water in the Stomach, Inteſtines, Abdomen, Lungs, or Cavity 2 the Thorax. 


Fohn Dimſdale, Sen. William Caatſivorth 
Robert Blade, Samuel Camlin, : 
John Dimſdale, Jun. Daniel Phillips. 


After this Certificate was delivered to the Relations, they deſired the 
Gentlemen that had ſigned it, to give their Opinions, Whether they 
thought ſhe was drowned or no? All of them were unanimous that ſhe was 
not drowned, except Mr. Camlin, who was unwilling to give his Opinion, 
either pro or con; but when aſked, would only ſay, There were very 
odd Circumſtances Vet, at laſt, when he was aſked, Whether he did con- 
ceive any Perſon could be drowned, that had no Water in their Stomach, 
Inteſtines, Abdomen, Lungs, or Cavity of the Thorax? He replied, 
Ne; which the others thought virtually to include as much as they had 


ſaid. 
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] Received your Letter from my Bookſeller, on the 20th of September aft : | 


ter were either deſired or commanded ; | 
* Apology, wherein you tell us, you are very ſcuſible of your own. 


This, I muſt confeſs, may be of fome Uſe to the Ignorant, by foreſtal- 
ling their ExpeQation of any wonderful Diſcovery ; but for the Learned, 
the Compliment might have 
gently diſcover what you acknowledge. x 

Phe Introduction does indeed promiſe us great Matters, viz. 

1 all give you my Thoughts concerning the natural Cauſe of Drowning ; 


the Manner of 


à Perſon under 


fatderous Hctuſation of being acteſſary to the ſame. | 


And.though't am far from thinking your Sentiments upon this Mat- 
yet am I well enough pleaſed with 


exkneſs, and how unfit you are to enter into a Controverſy, &c. 


n ſpared, ſince the Performance does ſo evi- 


Flaating ' of dead Bodies afterwards; the various Sentiments of the Doctors; 
her Death; the Letters produced in Court; ber Melancholi- 
wiſs; why no Mention toas made of the Money; and laſtly, concerning Two 


publick Experiments, &c. 


— 


But pray, Sir, if we find your Thoughts ariſe from the Ebullition of a | 


heated Fancy, and that your too eager Zeal for your Friend has carried you 


oftentimes to over-haſty Concluſions ; if, inſtead of a well-grounded and 
rational Solution of theſe Phænomena, we are only entertained with inco- K 


herent Expreſſions, falſe Grammar, Tautology, groundleſs Surmiſes, and 


cant of Proof; in a word, if theſe pregnant T oughts of yours are found 
to be mere Trifles, had it not been better yourſelf alone had been ſtill 


Maſter of them? Or, if there was a Neceſſity for their breaking out, had 
you not better have communicated them only to your Friend in London, 
than to have expoſed yourſelf thus eee to the Learned World ? 

That I may make good what I have alledged, I ſhall now proceed to 
your Letter. 

Hertford Letter, ante Pag. 490. It is a common Obſervation of mo/l 
People, not uſed to dive, &c. 

Give me, Leave, Sir, here, only to queſtion the Truth of your Propo- 
fition, Whether or no, the greater Number of thoſe who are not Divers, 
have made any Obſervations upon Drowning, or from their own Expe- 
rience can ſatisfy us of the Conſternation that enſues plunging themſelves 
into the Water ? But admit the Confuſion (as without Doubt it is) to be 
very great; it may not hence follow, that the very firſt Moment of Sub- 
merſion Reaſon muſt be loſt; or, in your own Words, that there is a 
moral Impoſſibility to regulate their Actions by the Dictates of Reaſon. 

As to the laying hold of any thing in their Woke tis what equally hap- 

ns in the Fall from a Houſe, and ſeems not ſo much to argue a total 
Eclipſe of the rational Faculty, as a Want of Time to deliberate : For 
the Action of Falling being inſtantaneous, 'tis impoſlible to form a ſettled 
Act of Judgment. - 

We all know the Proſpect of ſudden Death, by what way ſoever, im- 
preſſes a certain Horror, (which I muſt yet think is not fo | any to one 
who wilfully deſtroys himſelf, as to him who either by Accident or Con- 
ſtraint is put upon it) but that it leaves us immediately deſtitute of Choice, 
or a Power to refuſe, both which are Acts of Free Will, and import Rea- 
ſon, I can't allow; as conceiving, if it were ſo, he that wilfully throws 
himſelf from a Houſe, and he that falls accidentally, would both equally 
lay hold of any thing that might ſave their Fall, 


Pag. ibid. In this Confuſion (you ſay) it is no ways furprifings that Mater, 


wherein they are immerſed, ſhould inſinuate itſelf into ſome Vacuities no ways 
W for its Reception. | | 

n the contrary, I muſt alledge, That whether in or out of this Con- 
fuſion, it is not only very ſurpriſing, but abſolutely impeſſible, that Water 
ſhould inſinuate (though never ſo cunning), or enter into any Cavity, 
which is at the ſame Time no ways fitted, or (if you had rather) adapted to 
its Entrance. 

] will not ſtand to comment on 2 Notion of Sudlion; I thought 
ſuch Kind of Notion had been long ſince exploded : For my own Part, in- 
ſtead of believing that the Lungs do ſuck in the Air, I think it more ra- 
tional-to conceive, that as by Pulſion they are emptied, ſo by the Weight 
of the Air, from the Preſſure of the Atmoſphere, they are preſently filled 
again, Be this, however, as it will, I cannot grant you that every Man 
under Water ſwallows down the ſame into the Gullet whilſt his Senſes 
continue: For I doubt not but that he who deſignedly drowns himſelf, may 
chooſe to let it into the Windpipe, that he may thereby the ſooner be 
choaked. 

The ſwallowing of Air or Water down the Windpipe, is a Term I do 
not readily apprehead ; I take Deglutition, or Swallowing, which is the 
ſole Office of the Gullet, and Reſpiration, or Breathing, which only ap- 
pertains to the Windpipe, to be two different Actions, and diverſly ef— 
fected. Whoever ſwallows any thing, either in or out of the Water, muſt, 
by opening the 2 of the Gula, let it into the Stomach : And whilſt 

ater continues ſwallowing, there may be no great Danger 
attending him of being drowned ; it being very probable that during this 
Action no Water gets into the Lungs; but being unable to hold out for 
Want of Breath, he muſt neceſſarily make an Attempt to reſpire; when 
ceaſing to ſwallow, the Epiglot riſeth, and the Water ſpontaneouſly (if you 
will allow me the Expreſſion) ruſneth on the Lungs : So that when a 
Perſon is totally ſubmerſed, provided he [ſwallows not at all, or cannot 
ſwallow longer, *tis not only not improbable, but I believe certain, that 
in his Attempt to reſpire, a far greater Quantity of Water than Air (per- 
haps nothing but Water) will get into the Lungs. 

In every Expulſion of Air out of the Lungs, the Epiglottis (you ſay) is lift- 
ed up. And is it not fo, I would be inforined, in every impulſion of the 
Air into them ? ; | 

'Tis my Opinion, that this Part does never exactly cloſe upon the La- 
7;51x, but upon Deglutition : And although by your Account it may be 
thought to be raiſed up like a Trap-Door, and preſently ſhut down 
again; I do find it a Sort of ſpringy Body, and is, I doubt not, at all 
Times ſomewhat elevated from the Glcttis, unleſs, as I ſaid before, at the 
Time of ſwallowing ; when by the Weight of the Al:ments, whether 


EE, TFT TE UHND TX 
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1 Death is more particularly confidered; and Mr. Cowper vindicated from | 


3 498) 
liquid or ſolid, ſome peculiar Muſcles aſſiſting, it is forced down: And 
after this Action is over, by its own proper Elaſticity, it raiſeth itſelf again, 
that the ſucceſſive Motions. of Inſpiration and Expiratioun may be orderly 
carried on. | | dl ng BASS inves N 

When once there is any conſiderable Quantity of Water got into the 
Windpipe, I imagine this mighty Struggle of Nature doth not long conti- 
nue; and therefore cannot chooſe but wonder to hear you to ſay, Ey this 
Struggle of Nature the Epiglot is lifted up, ce. 

It ſeems, in my Opinion, very natural; the Cover to the Windpipe be- 


1 


ing a ſpringy Body, and for the moſt Part inelining to an horizontal Po- 


ſition : This, I ſay, conſidered, if the Mouth be full, and the Perſon al- 
moſt ſpent, or though he can, yet if he will not ſwallow, the Nature of all 
Fluids is ſuch, that they will run into any Declivity ; unleſs (as upon 
another Account you have it) they are ſhut out, or that the Vacuity'is no 
my adapted to let them in. | TREES er 

age 491. s ſoon as the Senſes are gone (you ſay) the Epiplittis is kept 
open by the Force of the Stream. To which | repiy, That the natural Poſ- 
ture of the Ep g/ot being ſuch as'I have defcribed it, we might rather think 
the Force of the Stream ſhould clap it down, than keep it open; unleſs by 
the Force of the Stream, you mean ſome what like that of an Injection 
through a large Syphon, whereby the ſaid T'rap-Door may be beat within 
the Rimulæ of the Larynx ; but in ſtagnant Waters the Force of the 
Stream will be inconſiderable. 1 455 


As long as the Senſes continue, they (J ſuppoſe you mean Perſons under 
Water) ſwallow moſt of the Hater which comes into their Mouths, into their 
Stomachs.. And the reſt, you tell us elſewhere, they ſwallow into their 
Windpipes. But this I deny ; for as long as the Senſes continue, and 
they can hold their Breath, they very often ſwallow none: And after this, 
in the Caſe of voluntary Drowning (which you may ſmile at a, long as 
you pleaſe), 'tis more likely by far that they admit it into their Lunge; 
ſince by ſwallowing never fo much, they do not deſtroy themfelves; but 
by ma a ſmall Quantity into the Lungs, they preſently put a Period to 
their miſerable Lives. | | 

But when they are near ſuffocated (you ſay), the Water runs into thiſe Dus 
where it meets with the leaſt Reſiſtance. 

I would, methinks, be informed what you mean by thoſe Ducte, The 
Noſe and Ears, I preſume, are full before they are near ſuffocated: And 
if the Sphinfer Gulæ does oppoſe its Entrance into the Ventricle, what 
other Duct remains, unleſs that of the Windpipe? Out of which too, at- 
ter Suftocation, tis not impoſſible but it may be kept, by the Contiguity of 
the 'Tongue's Baſis to the Palate. | 

So long as Life continues (you tell us, p. ibid.), there is a convulſiue Strig- 
gling of Nature, to expel out of the Lungs all thoſe Things that are noxious to 
them, eſpecially Mater, &c. 

Let me tell you, Sir, I am apt to think this eſpecially will be found a 
great Miltake ; for I doubt not but any thing of a more uneven Texture, 
flipping into the Lungs, will excite much ſtronger Convulſions than thoie 
from Water: But indeed, according to ſoine Experiments lately made, I 
could not perceive the Marks of thoſe violent Convulſions you here ſpeak 
of. 8 | 

I took a Dog, and by a Weight directly funk him under three Foot of 
Water, which was ſo clear that 1 could perceive what happened to him: 
And, to be plain with you, I obſerved that for almoſt a Minute he threw 
his Head diſorderly about before he gaped; upon which the Water getting 
into his Windpipe, in half a Minute more he fell down with his Neck hex 
the Bottom, void of Senſe and Motion, | | 

After this I plunged another ſomewhat leſs ; when, in like Manner as 
the former, I found when he had turned his Neck two or three Times 
about, he was to Appearance dead in a Minute's Time. 5 

Now in all this there were none of thoſe violent Efforts, to throw the 
Water out of the Lungs, diſcernible; or did I think it at all rational to 
expect the ſame forced into the Cavities of the Thorax, either by dilating 


| the Pores of the thin Membrane that inveſts the Lungs, as Quickſilver is 


forced by the Preſſure of a Hand through a Piece of Leather; or by a 
Rupture of their Tunicle, or by ſome minute Veſſels not yer deſcribed by 
Anatomiſts : And the Reaſon of my thinking ſo is this, Becauſe I could 
perceive little more to effect it, but the ſpecifick Gravity of the Water; 
which, according to the Laws of the Libration of Liquors, I take to be 
inconſiderable. 

I know of no Phyſician that boaſts of a Ne plus ultra in Anatomy; nor 
ſhould I expect any ſuch Pretenſion from a Phyſician, ſo foon as from the 
Anatomiſt: Lheſe two, you know, are not always inſeparable Compa- 
nions. But as to your inſtance about the Empyema, though I think it 
fooliſh to deny Facts, when I am unable to account for the Manner how 
they are brought about; yet I ſce nothing to hinder me from believins 
that very often, where the Matter you ſpeak of is caſt forth by eie 
the Lungs have ſuffered a Solution in their Continuity, In Ie B&funs 
I have inſpected, who died under theſe Circumſtances, it was apparent; in 
both of which, as I ſuppoſe from a preceding Peripneumony, there had Ps 
Abſceſſes formed in the Lobes of the Lungs, which had rotted their out- 
ward Membrane; ſo that whether the purulent Matter, which wens 
coughed up, came from the ſaid Abſceſs, or whether ſome of that which 
fluctuated on the Diaphragm, might not alſo be imbibed by the ulccrated 
Lung, was very uncertain, | 

The Injection of bitter Liquors affecting the Throat, if they are caſt 
into a Fiſtula which took its Riſe from an internal Apoſtem ; or otherwile, 
if the Penetration has been of long Continuance, and diſcharged great 
Quantities of fœtid, ichorous, or corroſive Matter; I ſhould leſs wonder 
the Experiment ſhould anſwer : For in theſe Cafes the Tone of the Viſcera 
is very much weakened, the Patient very frequently dies tabid, and we find 
upon Difſection, that very commonly the Lungs are corrupted, It may 
happen alſo in a recent Puncture; but then we may be likewiſe ſomc- 
times uncertain, whether the Membrane of the Lungs received no Da- 


mage. 

| Tackre not that greater Streſs ſhould be laid upon theſe Caſes than they 
will readily bear: But this I muſt aver, That in Penetrations of te 
Cheſt it does not always happen; for in a Puncture J have ſecn injre- 


ted, and a Fiſtula of this Part, intu which I have caſt at times ſeveral 
Ounces 
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© Qunces of a bitter Deco&ion, with a Tiacture of Myrrh. and Aloes ; dur- 
ing which, I can ſafely ſay, I 


never heard any ſuch Complaint, though 
I have.purpoſely enquired; _ 5 


Four Citation of Mr. Poyle's Citation from Jall.us, if Matter of Fact, 


might be preternatural : And as to bis. finding the ſame divers Times, 


| bow diligent ſoever he might be, rather than ſhew myſelf uncivil to him, 
' by (ayity tis falſe, I ſhall turn Sceptick,-and ſuſpend my aſſent till I am 

better ſatisfied : At preſent T cannot ſee, if there was an Admiſſion of Air, 
h Pores much ſmaller than thoſe made by the longer Sort of Peas, 


throu | 
into the Cavity of the Cheſt, how Reſpiration could be carried on: And 


T'muſt needs think, that Dr. Gatth's Remark upon the Trial is very per- 


tinent ; where he tells us, There is @ great Providence in ſuch a Texture ; for 


| af (faith he) there were any large Pres in this Membrane, the Air would paſs 
 - through into ile Cavity, of the Thorax, and prevent the Dilatation of the Lungs, 
and conſequently there would be an End of Breathing. 


But that I might put this Matter yet farther out of Controverſy, being 
willing to be made ſenſible of the utmoſt Efforts of a drowning Creature, 
and the Reſult of the moſt violent Strugglings it could make to fave itſelf; 
I ſent for a Dog, and leſt you ſhould find Fault had I made uſe of a Tub, 
I procured the Uſe of a Diſtiller's Back, which, if I may call it fo, is a 
Sort of Trough, containing in Dimenſion. thirty Foot of Length, and 
half as much of Breadth : Into this, when filled with Water, I cauſed the 


Animal to be caſt, having before ordered his Fore-Feet to be tied to- 


gether. | | | 
By the Force of the Fall he was plunged over Head and Ears, but riſ- 


'ing up again, made to the Side as well as he could; and though ſeveral 
Times repulſed, continued ſtruggling, and by the Liberty of his Hind- 


Feet often raiſed his Head above the Water: Upon which, ſeeing no 


Likelihood of his being drowned under a very long Time, I ordered him 


to be taken out, and his Hind-Feet alſo to be faſtened together. Thus he 


was a ſecond Time thrown in, and continued ſtruggling, ſometimes un- 
der and ſometimes above Water, with his Head and Neck; in a Quarter 


of an Hour's Time his Navel ſtarted, and ſoon after there was a viſible 


Prolaps of the Inteflinum Rectum: Having thus between while had the 
Liberty of an imperfe& Reſpiration, it was half an Hour before he had 
done ſtruggling ; after which, under Water he gaped ſeveral Times. 
When dead, I left him, and returned five Hours after ; at which Time I 
deſired he might be taken out with his Head erected, that we might loſe 


no Water. 
I think, if it had been poſſible, J had Reaſon in this Caſe to expect 


Water in the two Cavities, i. e. the Thorax and the Abdomen, which 


ſcemed much tumefied.; but was ſo far from it, that upon the opening the 
Perit:naum, inſtead of an Inundation, I found not a Drop of Water; 


and even the (mall Inteſtines had received very little, if any at all from the 


Pylerus, W hat was contained in the Stomach was much ſhort of half a 
Pint, or litile more than four or five Ounces, ng raiſed the Ster- 

Abdomen, perfectly 
clear of Water. Out of the Windpipe there iſſued a ſpumous Matter, 
and the whole of what we preſſed from its Ramifications was about three 


Ounces. 
Thus, Sir, have I given you a faithful Hiſtory of the Fact; but if you 


think the Experiment was made clandeſtinely, or that the Dog was half 
ſtrangled before thrown into the Water, as . pitifully inſinuate about 
Mr. C:wpcr's Experiments, for your farther Satisfaction, you may be in- 
formed of Mr. Harriſen without Bifhopſgate, of Thomas Serjeant, Eſq. 
Gentleman Porter to the Tower of Lenden, Mr. Fobn Litchfield, Surgeon, 
with ſundry other Perſons, as honeſt and judicious. But to proceed ; 
Ante Page 491. Water is as frequently found in the Cavity of the Abdomen 


as the Thorax. | 
It may be (o; but if the Stomach, Guts, &c. in the former, and the 


Lungs in the latter, continue firm and found, (as is reported they 


were in Mrs. Stout) I cannot ſee how it ſhould happen to be found in 
either. 1 muſt confeſs, I have never ſeen it, nor was there any thing 


like it in my late Experiment. If the Viſcera are putrid, I ſhould not 


wonder at it; but if otherwiſe, I ſhould be thankful to your microſcop- 


tick Anatomiſt to ſhew me how or which way it ſhould enter. 


As ſeon as the Lungs, Stomach, &c. are full of Water, the Body naturally 
ſonks. Page ibid. 

I Dae the Cc. includes the Thorax and Abdomen, as well as the Guts; 
but though the Lungs, Stomach, and the Cc. are full of Water, in the 
Senſe of Fulneſs here meant, I deny that the Body will always ſink, as 
having ſeen the contrary, and can bring Proof of the ſeme. 

Page ibid. It is obſervable (you ſay) that human Bodies aſter Death admit 
no Mater; W 1 as ſoon as Death ſeixes a Man, the Sphinc ter Muſcles in all 
Parts do naturally contract themſelves. 5 

How it is in human Bodies I cannot ſay, having made no Experiment 
of that Kind; but that it is always fo in other Animals, I deny; and in- 


| deed can ſee no Reaſon why it ſhould not be admitted for a parallel Caſe : 


For though you ſay, the Sphincter Muſcles do contract themſelves, yet 
the Epiglot ſtands open; ſo that unleſs the Tongue and Palate, by their 
Contiguity, or ſome ſpumous Matter already in the Windpipe, intercept 
its Paſſage ; what hinders, in a ſupine Polition of the Body, but that 
ſome ſmall Quantity of Water may flip within the Rimulæ? But whether 
or no the Sphincters do always naturally contract themſelves before Death, 
may be diſputed ; for they ſometimes labour at that Time with ſuch a 
Paralyſis, as occaſions a Reſolution of their nervous Fibres, and forces 
them involuntarily to let go their Contents : Thus nothing is more com- 
mon than for dying Animals, whether rational or irrational (if ſoon be- 
fore they did not exonerate) to let fall their Urine and inteſtinal Feces. 
That I might inform myſelf whether the Water would get into a dead 
Body, I cauſed a Dog to be ſuffocated over the Fumes of a ſpirituous Li- 
quor, prepared for Diſtillation, in the Time of its Fermentation; and 
though his Noſe was held ſome Jittle Diſtance from the Surface, yet it 
hifed him to Death in two or three. Minutes Time; after this. he was 
thrown into the Water, and ſunk preſently to the Bottom, where he lay 
ſeveral Hours. Being carefully taken out, I opened his Throat, and 
found the Epiglot (as is always uſual) raiſed from the Windpipe, which 
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Page 491. The immediate floating of human Bodies, thrown dead ; 
the Water, I believe to be very uncertain ; and whoever goes . 
is, I muſt needs think very raſh, if 


| ild 

me a thouſand idle Stories, I know there are ſo many Cauſes that may = 
ter the Caſe, that it would be vefy ridiculous to credit ſo bold an Aſeer. 
tion. I cannot ſay, L haye as yet tried the Experiment on a human Body, 


but of thoſe other Animals (both alive and dead when thrown into the 


Water) which I have made uſe of, there was but one which floated, and 
that I thought moſt likely to be found at the Bottom, as having received 
moſt Water into the Lungs and Stomach. If the dead Body of an alci. 
tical Perſon ſhould not fink, it might ſeem ſtrange : On the other Hand, 

Id not float, it would be equally a 
Wonder. | 


Page 492. 1f the Perſon died in the very Al of Inſpiration, the Lungs ( 

fay) 201 L full of ay 1 5 rom, Ne. 7 of OP I. 
Here, Sir, you muſt give me Leave to think you very much out of the 
Way; for unleſs in the Caſe of ſome very ſuddea and violent Death, I 
am apt to believe all Perſons finiſh their Lives. in the Act of Expiration : 
and even in the moſt ſudden, ſetting aſide that of ſtrangling by a Liga- 
ture, where the Air is forcibly included, and its Paſſage from the Wind- 
pipe intercepted, I make it a Queſtion, whether the laſt Motion. of the 
Lungs is not that of its Syſtole or Contraction: For although to out- 
ward Appearance, a Man or other Creature may be thought to die inſpir- 
ing, and ſeem perfectly devoid of Senſe and Motion; yet by laying any 
poliſhed or diaphanous Body to the Mouth and Noftrils, there is often- 
times a Damp contracted on the ſame; which is nothing but the Air in- 
ory proceeding out of the Lungs, and condenſed un the Surface of the 
ai y. | | | 

"Tis this general Opinion that hath given Riſe to that very common 
Expreſſion, when he would ſignify the Death of a Friend, by ſaying, He 
is expired, or hath breatbed ou} 2 44%. But admit the Aſſertion good, of 
dying in the Act of Inſpiration, it will not follow that any dying Perſon 
can take a tenth Part of the Air he did in perfect Health; and fo conſe- 
quently cannot fill his Lungs with Air: For, not to inſtance in aſthma- 
tick Perſons, who at all Times take but little Air, by reaſon of the Ob- 
ſtructions of the Bronchia ; and are therefore forced upon quick Breath- 
ing; it is very rational to believe, that immediately before Death the con- 
{triftive Fibres are much weakened, the Blood begins to ſtagnize in all 
Parts, and being carried by the Arteria venoſa into the FS $ faſter 
than thrown off by the Vena arterieſa into the left Ventricle of the Heart, a 
great Part of the pulmonary Cells are ſo ſtuffed that they can admit but 
little Air: So that the Quantity of what we take in perfect Health, and 
that which we receive dying, is vaſtly diſproportionate. 

By filling the Thorax with the ſame Air forced into the Windpipe, un- 
leſs you mean filling the Lungs in the Thorax, it ſeems of Kin to the Jar- 
pon of filling the Thorax with Water out of the Lungs, For my 2 

have ſeveral Times, through a Tube, blowed with as great Force as I 
could into the Lobes of the Fades: and cauſed at the ſame time a lighted 
Candle to be held nigh their Extremities, and round about them; I never 
could perceive the leaſt Motion of the Flame, whereby I might conjec- 
ture the Air had any Vent: So that J muſt think it impoſlible that either 
Air or Water, whilſt. their Texture continues firm, can inſinuate itſelf 
into the Cavity of the Thorax ; till you can bring me ſome of the diligent 
Walleus's Gentlemen, that have Pores in the inveſting Membrane of their 
Lungs as big as the longer Sort of Peas. | 

Page ib. I think it very likely, that a dead Body will be more buoyant 
in ſalt than in freſh Water: But your Experiment I take to be inconclu- 
ſive; for unleſs you had ſaid that a Ship will ſink ſome Inches lower in a 
Sea of freſh Water than in one of Salt, your Adverſary may object, that 
the Reaſon of the lower ſinking in the Thames, may perhaps be as much 


owing to the Want of Depth, as Salt. 


The Diſcordance of the Phyſicians is beſt perceived by reading over the 
Tria]: Some Part of the Diſagreement, as I remember, did conſiſt in 
this, That whereas on the King's Part, it was affirmed, the Lungs of 
Mrs. Stout were firm and ſound, and not the leaſt Appearance of Water 
in the Thorax; for the Priſoner, Mr. C:wper, it was replied, That if the 
inveſting Membrane of the Lungs was found, it was ridiculous to expect 
Water in the Cheſt, their Encloſure. 

Again; For the King, it was thought impoſſible that any Perſon 
thrown alive into the Water, ſhould be drowned without ſwallowing or 
taking in a great Quantity of the ſame into the Stomach, and other Ca- 
vities; whereas, for the Priſoner, it was thought very poſſible two or 
three Ounces might be ſufficient to drown any tubmerſcd Perſon, And 
this leads me to a Paſſage in the laſt cited Page; where I find you much 
concerned, that Mr. Cowper's Phyſicians ſhould ſtrenuouſly urge, that ſo 
ſmall a Quantity of Water was futhcient for this Purpoſe: Which you 
ſay they grounded on a private Experiment on a Dog half-hanged, you 
being apt to think that there was Artifice in the Caſe; and indeed ſo 
ſhould I, if I were ſure they had half-hanged him: But if your were told 
ſo in your Sleep, it may happen to be falſe; or if not, I think you are 
but little obliged to any Perſon, who was fo officious as to tell you an 
Untruth. However, that you may not be told of any Artifice made uſe 
of in my Experiments, I ſhall refer you to the aforeſaid Mr. Serjeant : He 
is a Gentleman very curious in theſe Enquiries, à Man of unqueſtionable 
Probity, and very well known in our City of London. 

In his Preſence, with divers others, I cauſed a Dog, who had been kept 
faſting almoſt twenty-four Hours, to be plunged under Water, without 
ſuffering him to riſe : When he had been dead ſome time, I took him with 
his Head erected, that we might not loſe a Drop of Water he had taken 
in. Having made a Ligature on the Gala, I turned down the Larynx, 
and with a moderate Preſſure there was diſcharged ot Water, mixed with 


a Spume or Froth, about four large Spoonfuls. 


After this I came to the Stomach, which I perceived to be very lank 


and flaccid ; when cutting into it, there was not a Drop of Water to 
| be 
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on before carried off through his long Faſting ; fo tha 
 goan' after 1 drowned another before the ſame Compan 


t the Wrinkles of 


7% 4 


was let into the Lu which- did not exceed two Ounces 
26d un half: Hut in this latter (having unknown to us, been fed @ little 
before) the Stomach was half full of indi Aliments; yet no Ap- 

der of Water, which in drowning we could ſuppoſe he had gulped 


I come now 8 Dr. Shane,” who it ſeems was fo 
unhappy as to tell the Judge, Tha f noom 
mon; und leſt ſome ignorant Ferſon ſhould be to ſeek for the ing of 
the Words, here is a Parentheſts clapped in, to tell us, that by Caſes Y 
this Bad is meant (for Ayr. Stout to be drotoned without any Water in her . 

% 02. 5 550 
Morn. you, Sirz for your Information ; till now I did not think the 
Doctors Words were ſo myſterious, but harmleſly gave them a quite dif- 
ferent Conſtruction, which, before you were pleaſed to be fo witty with 
chem 1 thought very natural; and having ſince afked others, they tell 
me the Doctor means the Caſes of d Bodies remarked upon, eſpe- 
cially when they have been laid ſix Weeks under Ground, and afterwards 
inſpected to find Water. hems, Sir, 2 the r — 

otnan either, you bave heard of ſuch a Caſe before, or if, in the Mul- 
ple of your Wadde you have met with any Thing like it, I think 
tis great Injuſtice that you have fo long concealed it. 805 | 

1 would gladly know preciſely what you mean by Drowning. You 
think that no Perſon can properly be ſaid to be drowned, who hath not 
ſwallowed (I ſhould rather like received, or let in; becauſe Swallowing, 
25 1 have already told you, is proper to the Gullet) above two or three 
Ounces of Water: And, I think, that if under Water thoſe two or three 
Ourices do effect his DefiruQion, he is as truly ſaid to be drowned, as if 
he had taken in two or three Gallons. | SU | 

If Reſpiration could by any Contrivance be ſecured to a Perſon under 
Water, he would then be in no Danger of Drowning. Again; Set him 
up to the Chin, and, if it were poſſible, let him fwallow a Tun; though 
it may be otherwife miſchievous, it will not drown him: For if, as may be 
inferred from your Opinion, Drowni! muſt be meaſured by a great 
Quantity of Liquor ſwallowed into the Stomach, we have Abundance of 
thoſe drowned Perfons, ſome of them top-full, daily reeling about our 
Streets in London, and I believe you have ſome few of them in your Town 
of Hertford: Hitherto we have called them drunken Perfons; and you 
will find it a of difficult Matter to perſuade them that they are properly 
CO. ales N | 

Since then it is not the greater Quantity ſwallowed into the Stomach, 
put the lefſer taken into the Lungs, that kills the Creature; and ſince 
there's no ſuch Thing at all as Drowning, but by that ſmalizr Quantity 
entering the ſaid Part; I reckon that if a Man dies under Water, with- 


out the Diſtinction of more or leſs Water taken in, he is as much and as 


ly drowned as any Thing can be. I know the Word is ſomewhat 
_ ucus, and Cuſtom lah ppc it differently ; for if a Perſon upon 
Land, by Liquor accidentally ves How the Lungs, or, as it is called, 
ine the wrong Way, receives his Death; this, I ſay, is named Suf- 
faxes But if the ſame Thing betides him under Water, we uſually 
call it Drowning; though the latter is as much ſuffocated as the former. 
But I have already been too long on this Matter, and ſhall therefore pro- 
; Page ib. I hope by this Time you are no great Stranger to the Mean- 
ing of that general ons ou take Notice of, about Water in the 
Teer; if being ſenſible of the Blunder, they had ingenuouſly quitted 
it, I believe it had been much better ; but whether or no their perſiſting 
in it has been any Advantage to them, the learned World muſt judge. 

1 cannot think the inveſting Membrane of the Lungs ſo eaſily torn in 
Coughing ; if it ſhould, there may an Ulcer of the Lungs enſue ; for the 
Solution would not preſently, if at all, be re-united. But what of this, 
or what would you infer? |1 cannot perſuade myſelf there is any Cough- 
ing under Water that ſhould break their Continuity. . 

I find the Doctor is not yet got out of your Clutches : He brings us, 
poor Gentleman, ſo many V and And"s, that his Sentences happen to 
prove unintelligible; for where he tells us, that if there was a great Fer- 
mentation, a great deal of the Water would riſe up in Vapours and 
Steams, and go off that Way ; we are at a Loſs, it ſeemeth, what Way 
he means. 


Page ibid. I cannot imagine ( ſay you) by that Way, what Way he means. 


I know not what you may imagine ; yet I cannot think you altogether 
ſo dull as you pretend : But others do imagine, that by the way of Steams 
and Vapours, he means the way of Steams and Vapours ; or, if *twill be 
more eaſy to your Imagination, under the Form, after the Manner, or by 
the Way of Evaporation, Through what Paſſages theſe Vapours were 
to make their Way, was another Queſtion ; which, if you were to aſk 
him, he would perhaps tell you, through the Pores of the Body. But 
it ſcems, to ferve a Turn, all Outlets muſt be barred and bolted ; the 
Sphincters muſt be locked up, and all the 3 of the Body grow fo 
denſe and compact, that not one poor Corpuſcle ſhall gain its Liberty : 
So that although ſome Steams cannot extricate themſeſves from putrid 
Fleſh, yet others will get through plaiſtered and brick Walls; nay, the 
very Stones themſelves are not a Fence againſt their Penetration. But if a 
certain Perſon, preſent at the Diſſection, does not retract, I was told 
there was a Moiſture ſomewhat like theſe Steams on the Burial-Clothes of 
Mrs. Stout; in others I have been informed it has been frequently ob- 
ſerved : But rather than this putrefative Moiſture, or Sort of Dew, 
which has been ſeen upon the Shrowds of the Dead, ſhould be thought 
to ariſe from the Body ; I ſuppoſe you would chooſe to account for it, 
from the ſubterraneous Damps, working through the Coflin, and fo ſet- 

ing on the Corps. | 
wo * 493- I — no Doubt, but that dead Fleſh, whether in or out 
of Water, will quickly grow putrid; but which of them will be ſo ſoon- 


Vor. VIII. | 


and do affire 
ou Rave all imaginable Reaſon to perſuade myſehf, chat all the Water he 


t Caſes of that kind were very uncom- | 


be found 4 nor indeed. he leaſt Remaliis of the'thylous Juice, which had 
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eft, 1 cannot be poſitive; though L am rather incfining to Dr. Gartl's 


Opinion, and tb think chat Water will rather retard than haften Putre- 
faction: In a little Time 1 all be better able to glvVe Satisfaction to them 
IJ » 

Page 493. Von muſt excuſe me, if I don't come 5 to your Belief, that 
there was u Lapſur Lingus in the Doctor's Diſtinction of Accident and 
Deſign; as believing it founded both on Reaſon and Experience: But if 


ile, Page 198d; between the Perſon who putteth the Halter about his 


own Neck, and one (as you expreſs it) that the Hangman forceth it on. 


I know'riot whether they will deſtre any more. | 
"Page ibid. The Animals 1 drowned had all of them much Froth come 


from their Mouth and Noftrils ; and after having taken out of one of them 


the Lungs and Windpipe, and laid them on the Table, I obſerved this 
— Matter plentifully to riſe up, and to run over the Fpiglumt; in- 

nuch that it ſremed likely the Lobes might be quickly emptied of their 
Water by this Way of Purgation. I cannot ſay this Froth is pecullat to 


drowned Perſons; for though perhaps the Lungs may not furniſh the 


Matter, yet to Perſons dying otherwiſe, there very often happens ſo quick 
Ferment in the Stomach, that the Contents thereof are frequently dif- 
charged by the Gullet, under this Appearance. I know tis poſſtively 
aſſerted by one of the Phyſicians, that if Mrs. Stout had not been drown- 
ed, there had been none of this Purgation: I ſuppoſe he means from the 
Windpipe; and then 1 am inclined to the ſame Opinion. * 
Mr. Herriot muſt be anſwerable for his own Contradiction; I am fo far 
from defending him, that if he or any one elfe ſhould tell me it was ſo ge- 
neral a Rule as did admit of no Exception, 1 ſhould give little heed to 
them, ſince I find it very uncertain, is | | 
Page 494. Having now, as you ſuppoſe, cleared the Way, and knock- 
ed down all before you'; the next Thing is your Account of her Death: 
But if I am not much deceived, the Entrance to it is, either through your 
Unfſitneſs for the Taſk, or the Weakneſs of your Intellect, uſhered in 
with a very great Miſtake. phos nie 3 TT AO! 
If this Gentlewoman (ſay you) was not drowned, as the Doctors and Sur- 
geons for the Prijoners ſeem to infinuate, —— 1 8 
How! Did the Doctors for the Priſoners inſinuate that ſhe was not 
drowned ? I profeſs | thought they had all taken it for granted that the 
was drowned. Dr. Crell, I think, in particulat, was a Phyſician for the 
Priſoners; and he expreſly tells the Judge, that he is not to deſcant uf 
the Matter of Fact, whether ſhe drowned herſelf; yet ſaith he, My 2 
Opinion is, That ſhe was drowned. = | is 
Now if to be poſitive, or firmly to believe ſhe was drowned, be the ſame 
Thing as infinuating ſhe was not drowned, I ſee not how any Man can 


rightly apprehend another's Meaning, but by the Rule of Contraries. 1 


confeſs you have already told us of the Weakneſs of your intellect; but 
how weak foever that may be, I muſt needs think your Memory is very 
treacherous. Now as to the Manner of Mrs. $::ut's Death. 

Firſt then we are to underſtand, She was knocked down with a Blau upon 
ber left Ear : Secondly, After ſhe was dun, fhe was throttled u, th the Gripe 
of a firong Hand: And, Thirdly, That the Perſin who thrattled her might 
gripe the flronger, he reſted his Arm upon her Breaſt. | 

On my Word, Sir, you have made it out extremely well; I find it is 
a rare Thing to have a quick Invention: And I muſt tell you, for yout 
Encouragement, tis a Queſtion whether the beft Mathematician in our 
City of London could have done it more exactly. Twas well your fruit- 
ful Genius was conſulted to untie this Knot, otherwiſe we might have 
met with much Difficulty, and perhaps had never been able to have ſolved 
ſo many perplexing Phænomena with ſo much Perſpicuity. 

I muſt confeſs, twas very unlucky for Mr. Cowper, theſe Settlings 
happened ſo pat for your learned Comments: But had they been elſe- 
where, I fear they would not have eſcaped your penetrating Judgment. 
Thus upon the Belly _ might have been made by kneeling to keep her 
down; upon her Back, by falling on the ſaid Part againſt the Ground: 
Her Thighs might happen to be trampled on in the Scuffle ; and nothin 
more likely, than that ſomebody ſhould lie upon her Legs, for fear 5 
ſhould riſe again before they had diſpatched her. Thus, right or wrong, 
rather than it ſhould be thought ſhe was acceſſory to her own Death, we 
muſt find out the beſt Means we can, on which to ground a Perſuaſion 
than it happened otherwiſe, that then of Neceſſity there muſt be Violence 


in the Caſe. | 


We come now to the Reaſons, Why you cannot believe ſhe did deſtroy 
herſelf: Which [ ſhall briefly ſpeak to, as they lie in Order; and, with 
you, ſubmit myſelf to better Ken | 

The firſt is, Page 494. Becauſe ſhe was found without her Goten and 
Nightrail ; which (that we may have a Salve for every Sore) werf very pro- 
bably torn in the Scuffle. | TO 
As to this, I muſt think it rational to ſuppoſe, that ſhe herſelf might 
take them off, to promote (as ſhe * imagine) the ſpeedy ſinking, or 
prevent the Diſcovery of her Body, by their ſpreading on the Surface of 
the Water; nor do [ ſee any great Difficulty in the Thought, that a 
Norwich Stuff may be rotted under Water in as little Time as the Gown 
was of which we are ſpeaking. If the Nightrail be never found, I hope 
it does not follow that ſhe was murdered : I ſhould rather think, if the 
Gown was brought and thrown in afterwards, ſo might the Nightrail 
too; which would have been as eaſily rotted elſewhere as the Gown, and 
with the ſame Trouble both might have been caſt into the Water. I can't 
ſuppoſe, admitting it had been in the River from the Time of her Drown- 
ing, that it would have been always in one Place; but rather carried by 
the Stream under Water, ſometimes to one Place, ſometimes to another; 
ſometimes lodged, and ſometimes at Liberty; as we find other Trumpery 
will be under a Current: So that, ſuppoſing the Miller had very diligent- 
ly cleared that very Stake but half an our before, wh t hinders the Poſ- 
{bility but that the next half Hour the Gown, either by itſelf, or together 
with other Traſh, might be carried thither by the Stream and lodged ? 

Secondly, Becayſe ſbe was 2 of which you make no Deubt, be- 
cauſe it was ſworn by jeveral Witneſſes. ; 

1 have already taken Notice, that from this there can be nothing cer- 
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tainly inferred: Dead Bodies thrown into Water, I am ſatisfied, will 
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often ſink ; and drowned Bodies ſometimes will not: But as to the. Caſe 


before us, tis plain that ſome of thoſe who viewed the Body gave a dif- 


ferent Relation from ſome others. Thus ſome of them ſaid. ibe did float, 
though it was under Water: whilſt others, who ſhould know beſt, being 
the Pariſh-Ofcers, and employed by the Coroner. to take her out, depoſe, 
that the Body lay half a Foot under Water, and that, for any thing they 
could perceive, her Feet might touch the Bottom ; and farthery that when 
ſhe was heaved up, there were ſeveral Sticks and Flags on which ſhe 
reſted : But without all this, Sir, I think it $5 natural for a dead Body, 
which is always buoyant in a Current four or five Foot deep, by the bare 
Force of the Stream, when it meets with a ſlanting Oppoſition, to be 
raiſed from _ afar ne her 1 ets „ 

Page 404. Thirdly, Becauſe her Belly as not at all ibn. 

Nor 97 it at all „ though drowned, that it ſnould. 


Pourthly, Becauſe no Water came out of * when lifted out of the Water, 


ner juego from ber afterwards, N e 
This, with Submiſſion, is a Miſtake :. For tho' there is no Quantity of 
Water taken notice of to iſſue from her, yet it is agreed on both Sides, 
that ſhe did purge at the Mouth and Noſtrils ; ſome ſay more, others leſs. 
The two Principal, who took her out, and ſtood by for ſome time after- 
wards, do affirm, that the Froth came out after ſuch a Manner as to run 
down the Sides of the Face, and that as it was wiped off, freſh Froth 
came preſently on again; which Dr. Crell does aſſert could not have 
happened, bal ſhe been ſtrangled, or otherwiſe killed, before. Whether 


this be ſo or not, I believe it very poſſible, where little Water is received 


(and very little will ſuffice to drown a Perſon), if there be ſo great a Pur- 
gation at the Mouth and Noſtrils, moſt, if not all the Water may be turn- 
ed into a ſpumous Matter, at leaſt ſo much, that there will be no abſolute 
Neceſſity for Water to run out upon the Motion of the Body afterwards. 
 Fifthly, Becauſe ber Intuardi were not putrefied, . 
After {ix Weeks Time I ſhould indeed have expected Putrefaction from 
any Perſon under Ground, that had not been embalmed, without Regard to 
Water taken into the Body; which, whether or no it haſten Putrefaction, 
is very diſputable: What it may do under the Earth, I know not; but. J 
much queſtion, whether dead Fleſh, covered over with Water, will grow 
utrid ſo ſoon as that which is expoſed to the immediate Contact of the Air. 
Of this I ſhall be able to lay more in a little time, and for the preſent 
leave it as a Problem undecided. | 10 
Sixthly, From the ſeveral diflin# Settlings of Blood, unuſual in drowned 
Per ſons. | | | | | 

' mak the Trial, it is affirmed by Mr. Camlin, that both Mr, Dimſdale 
and himſelf having viewed the Body, did give it in as their Opinion to the 
Coroner, that there were no other dettlements or Stagnations of the Blood, 
than what may uſually happen to drowned Bodies: Mr. Camlin inſtances 
in the Child for one; but whether that were ſo or not, I have perceived 
it myſelf on the Superficies of a drowned Body; nor do I ſee why it may 
not be found on the Neck and Breait, as ſoon as on other Parts, 

Page 495. Seventhly, From the continual Diſturbances Mrs. Gurrey 
was under, both in Mind and Body; nevertheleſs ſhe would not diſcover it, till 
ſhe was almoſt frightened out 9 WN by the Voice, as ſbe thought, of 
Ars. Stout, which ultered theſe N ordt, Divulge, conceal nothing. 

If Mrs. Gurrey was diſturbed in Mind, it would ſeem ſtrange that ſhe 
fhould not be diſturbed in Body ; the latter being, as I ſuppoſe, ſeldom or 
never eaſy whilſt the former is under Trouble or Diſquiet. But whether 
Mrs. Gurrey's mighty Diſturbance had other Riſe than a Whim of the 
Brain, founded upon a ſtrong Prepoſſeſſion of Fancy, may very reaſonably 
be queſtioned : For my Part, I look on it ſo natural for a doating, igno- 
rant old Woman to be terrified with the Diſorder of her own Imagination, 
before-hand perverted by too deep Reflection, 22 the ſame has nothing 
but a Chimera to ſupport it, that I am never ſtartled when I hear of their 
Pretences to Voices and Revelations. Theſe you know are not ingroſſed, 
though more peculiar to a diſtin& Set, So that if once ſuch Perſons 
happen to be ſtrongly opinioned that any thing may be fo, they need but 
fall aſleep, for a Confirmation that it is ſo. 

Had you not already acquainted us with the Weakneſs of your Intellect, 
and your Incapacity, Cc. I ſhould have been ſtartled that a Man of 
Learning and ſolid l ſhould build on the idle Fancies of a dream- 
ing old Woman. I think, kow greatly ſoever ſhe might be diſturbed be- 
fore in Mind or Body, ſhe has now more Reaſon to be concerned, that by 
a fond Belief of a Revelation, thoſe Men ſhould be brought into Danger 
of their Lives, whom we have a great deal of Reaſon to believe were as 
innocent as herſelf, and little or none to think they ſhould be guilty of 
ſuch a horrid Fact as they were acculed of. 

Eighthly, From what is ſworn by the Gurreys again/l their Lodgers at the 
Trial. 

Could J believe all to be true that the Gurreys ſwore, I ſhould make 
no Queſtion of the Likelihood of theſe Men's Guilt: But that they did 
ſtretch in ſome things, is very eaſy to believe, by ſome Particulars at 
the Trial; and by their Behaviour before, at, and after the ſame, we have 
great Inducements to perſuade us that they did ſo in others. Thus it 
is proved that Gurrey himſelf went out of the Court in a boaſting way, to 
tell ſome of his Acquaintance, That he had done Cowper's Buſineſs, or 
to that Effect. And at another time he ſaid, That if Mr. Cowper had 
viſited old Mrs. Stout, none of this Trouble had befallen him. Another 
thing diſcovers the Malice of the Proſecution, in that though themſelves ſuſ- 
pected Mrs. Stout's Maid, yet this was not to be taken Notice of, for fear 
of taking off her Evidence: And if his Wife could fo readily turn the 
Fifty Shillings Mr. Marſon had that Day received in Southwark, for Bu- 
fineſs done in the Boreugh-Court, into Fifty Pounds, ſuppoſed to be paid 
him for murdering Mrs. Sarah Stout at Hertford; ſhe might by the ſame 
kind of Improvement, or by a Miſtake, underſtand all the reſt. 

It ſeems indeed to me the moſt notorious Abſurdity that can be imagined, 
that had theſe Men really come down on ſuch a Deſign, they ſhould go 
directly to tell their Landlady, Mrs. Stout's Buſineſs was done; they 
had ſpoiled her courting Days; and that one of them had received Fifty 
Pounds for doing her Buſineſs. | 
In Matters of this Nature, where we can have nothing but idle Stories 
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and an Old Wife's Dream, to raiſe the Suſpicion, I think it highly beb 
us, before we paſs our Cenſure, to pay a gui Re to the e 
Reputation of the Perſon. Thus, + though it will be impoſflible for 
Mr. Gowper to clear himſelf, in the Opinion of every one who knows no. 
thing of him, yet I am ready to think, there ate few who know him (unlefg 
ſome particular Perſons,” that upon any Letms would willingly ruin the 
Intereſt of his Family in that County) will be brought to a Perſuaſion, he 
could ſo barbarouſiy imbrue his Hands in Blood, though inſtead of the 
pretended One thouſand Pounds be might have gained Ten: And as to 
the other Perſons, tis viſible they live in Credit and Reputation, their 
Characters well atteſted, and not one of them in the leaſt likely to make 
an Allafin for the Lucre of Five hundred Pounds. 
Page 495» enk From the Sentiments of the Grand um. 4 
1 muſt needs think, that on ſo formal an Indictment drawn up againſt 
| theſe, Gentlemen, ſuch. ſtrenuous Allegations of their being guilty, & 
foul a Crime charged on them, ſuch a Circumſtance attending as that of 
Mr. Cnuper's being laſt in her Company, and the others of his Acquain- 
tance eſpecially when; Mrs, Geurrey's Tale had been ſet out with Abug. 
dance of Aggravation ; I ſee not how, for publick Satisfaction as well az 
private, the. Grand Jury could do leſs than find the Bill. But as to 
the Petty Jury, as you call them, I wiſh you had named thoſe ſeveral who 
did believe her murdered after the Trial: I am aſſured that ſome of them 
have openly declared, they thought the Gentlemen we ſpeak of had been 
ſo much abuſed, that 1 Eſtate, if it were ten times larger 
than it is, was little enough to make them Reparation. i 
As to the Letters produced in Court, your Thoughts it ſeems are, 
That they are not of a legitimate, but a ſpurious Ius: And | 


why ? 
1. Becauſe the Stile doth no ways ſuit her Claracler. d I 

If the Author of the Hertford Letter had no extraordinary, or perhaps 
no Knowledge at all of her, but takes every thing on Traft-fom her 
Friends and 3 ; he ought not to be ſo poſitive, that the Stile does 
no way ſuit her Character. If by Stile, as the Word generally is under- 
ſtood, you mean the Ordet of her Thoughts, or the Manner of her Ex- 
preſſion, you muſt own ſhe might have Senſe enough to be the Author 
thoſe Compoſitions. .But I find you make ſo bold with the Uſe of Words, 
and take them ſo differently from other learned Men, that in ſome Places 
it occaſions a little Difficulty to underſtand you. If by Stile then, as [ 
imagine, you would ſignify the Subject of the Diſcourſe, or the Matter 
of the e apt hy I Sy more Reaſon to think, than I will at preſent 
make publick, that theſe Letters do well enough ſuit her Character with 
ſome that knew her: And I muſt tell you, that I am ready to believe, 
had her Mother been aſked the Queſtion ſome Months before the died, 
when ſhe had ſome Words with her one Evening in the Garden, or about 
the Time when Theophilus was ſent for to reprove her, about her fallin 
from the Light; 4 ſay, at theſe Times I can't think her Mothec 
would have denied but « theſe Letters might have been ſuitable to her 
Character. However, ſhe is now out of a Capacity to defend herſelf; and 
upon that Account it might ſeem ill with Contempt to tread upon her 
Aſhes: I ſhall therefore ſay no more, but that I would not have you too buſy 
with the Character, leſt you ſhould happen to make good an old Proverb. 

2. Becauſe the Mother doth affirm, the Letters ſhewn in Court were of a 
ſmaller Character than ever ſhe obſerved her Daughter to write; neither Auth 
ber Brother think them to be genuine. 

Would it not have been very odd, if the Mother and Brother, who 
came to ſecure the Reputation of ſo near a Relation (though never ſo well 
ſatisfied that it was her Hand), ſhould have ſaid otherwiſe than they 
did ? For my part, I take both their Anſwers to be ſo unſatisfactory, not 
to ſay fooliſh, that nothing but the Relation they were ſpeaking for can 
plead their Excuſe, . 

The Mother being aſked by the Judge, whether ſhe thought it was her 
Daughter's Hand? replies only, How fhould I know ? [ know ſhe was na 
ſuch Perſon; her Hand may be counterfeited. Being queſtioned again, 
what ſhe would ſay to it if it had been written in a more ſober Stile? She 
anſwers, / ſhan't ſay it to be her Hand, unleſs I had ſeen ber write it. 

The Brother being interrogated on the ſame Queſtion, ſays, *Tis like 
my Siſter s Hand: But being aſked if he did believe it was her Hand? He 
replies, No: And why? Becauſe it does not ſuit her Character. Now let 
the World judge, if this contains any more than if the Mother had ſaid, 
Becauſe ſhe was 0 Daughter, or the Brother, Becauſe ſhe was my 
Siſter, we won't believe it, leſt the World ſhould look on her to have 
been a lewd Woman. | 
4 * there was no Mention made of theſe Letters, till the Common 
Report of her being with Child (which had been induſtriouſy ſpread abroad by 
ſeveral, but by none more 2 than by a Nominal Quader, her former Ad- 
marer) was proved to be falſe, &c. 

If theſe Letters were taken notice of ſo ſoon as the Report of her being 
with Child, it was very early; for that Morning ſhe was taken out of 
the Water, it was whiſpered in the Country, and at Night I heard 
from ſome in Londin, that they believed it very likely for her to be 
with Child; and that to prevent the enſuing Infamy ſhe had made her- 
ſelf away. This was no more than what is ne ſuſpected, when 
a ſingle Gentlewoman is by any means acceſſary to her own Death. So 
that without Diſpute, if the nominal Quaker had not been concerned in 
it, the Report would have ſpread without him. But I judge this Epithet 
is beſtowed on him, not ſo much for that he thought and reported her to 
be with Child, which hundreds did beſides him at that time, but becauſe 
he was ſo very officious to prove her Hand by his Receipt. 
This may indeed be thought a mean-ſpirited Action from him, as he 
had been her former Admirer: And I think if her Hand-writing could have 
been proved without his Appearance, he ſhould have ſtirred laſt. How- 
ever, I would not have you fo very angry at him, ſince I don't find that he 
got any thing more by it, than to have the Judge informed that he was one 
of their own Sect. And if for this only he muſt be a nominal Quaker, I 
could tell you of ſome that have had great Parts to act in this Proſecution, 
8 are as far from being real Quakers (if to be ſo is a Perfection) as 

r. B W 

4. Becauſe Mr. Marſon and Mr. Archer on the Trial fwear, That Mr. 


Cowper depoſed, That Mrs. Stout was a mode/t Perſon, Sc. 
". When 
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oaching Storm that was coming upon him: And I think 'twas not rea- 
Enable that he ſhould concern himſelf at all with her Character; there were 
not wanting thoſe who. were ready enough to think he had been too fami- 
zar with her, and that on ſome Reſentment taken at his Carriage to her 

the had deſtroyed herſelf: So chat if it were only to wipe off this Suſpi- 
Ton, his Account of her was no other than what any Man under his Cir- 
cumitances might have given. I can't tell what you might have thought 
him, but had he told the Coroner he knew ſhe was melancholy ; that it 
was upon his Account, for that having formerly been very civil to her, he 
orew of late fick of her Acquaintance; and that becauſe in his laſt Viſit 
kak betrayed for little Indifference, and norwithſtanding her Impor- 
ity, would not ſtay to lie at her Houſe ; ſhe had therefore in a Paſſion 


ner ſuch a Relation as this, I ſhould have thought him a Perſon of very 
hitle N as hp | 
Page 495+ As to her Melancholy, I believe it was ſuch as did make her 
Head and her Heart ache alſo; and that it was more than a common Hemi- 
crane, whatever you (who had perhaps no great Intimacy with her) may 
imagine, or her Mother and Brother give out, I am ſatisfied there wants 
no Proof of ſuch a e as was next to Diſtraction. There is a 
certain Gentlewoman now in being, who cannot deny that ſhe had heard 
Mrs. Stout with herſelf dead, ſaying, ſhe was the miſerableſt Creature 
living ; and that ſhe hoped, if *twere poſiible to die after ſuch a Manner 
that the World To” know nothing of the Matter, nor ever ſo much as 
mention there had been ſuch a Perſon living. Eut indeed her Melancholy 
is too well atteſted, to be fo much as doubted of by any diſintereſted Per- 
fon ; and therefore as you are apt to think there are many Friends and Re- 
tions bigotted to a Party that will not boggle to tell a Lye to ſave a Friend 
er near Relation {rom — I ſuppoſe you mean the Gallews; ſo, on the 
other hand, I believe there may be thote in the World who would not 
ſeruple to tell an Untruth, which is of near Kin to a Lye, and if it were 
in their Power, would bring a Man to the faid Place, rather than it ſhould 
de thought a near Friend and Relation was in love with a married Man. 
The Gentlewoman you take Notice of, ſo much importuned by the 
Deceaſed to ftay with her that Night, if ſhe has not altered her Story, will 
acknowledge that Mrs. Stout did tell her ſhe was very much indiſpoſed; 
and farther, ſaith ſhe, You ſee I am very melancholy, fo that it will be 
the greater Unkindneſs if you leave me at this Time alone. | 

Page 496. You ſay there are a thouſand Pounds wanting of her original 
Fortune: I wiſh you had told us whether you ſet aſide the Charge ot the 
Proſecution ; if you include this in the Want, one half might be ex- 
pended that Way; for 1 ſuppoſe there was nothing ſpared to carry it on. 

have heard of People's wanting that which they never had; aud I am 

cicdibly informed this is the Caſe in Debate. Some of your Countrymen, 
that have been many Years acquainted in the Family, do tell me there is 
as much found as ever ſhe could be thought worth ; but if you would be 
credited, you mult give better Proof than yours, or her Relations ſay ſo. 
However, I think this to be very little material; ſhe might, though in 
ſome Things be very frugal in others, be as extravagant ; Put which Way 
ſocver tis gone, it ſeems nothing leſs can repay it than the Lives of Per- 
fons who had never ſeen her. 
Though the Quakers Affirmation will not be taken in Criminal Caſes 
(was well, I thin! that it was not admitted in this particular one), yet 
they have now the Privilege to 1 their Reaſons, why they dufected 
Mr. Cowper to be privy to the Receipt of any of her Money, more than 
that which the Writings found in her Cuſtody, and his own Acknow- 
ledgment do evince. I am ſure he has bid them a fair Defiance, having 
openly challenged the worſt of his Adverſaries to diſcover what they can 
of this Nature. | 

If they think fitto draw up any Thing of this Kind, I ſhould adviſe 
them to make uſe of ſome abler Clerk than the Author of the Hertford Let- 
ter; for if he has the Management, *tis a great Chance if we are not en- 
tertained with one of Mrs. Gurrey's Dreams, or ſome ſuch ridiculous 
Innuendso. 

Page ilid. In this Place we are once more acquainted with the Uſe of 
the Epiglottit, which you will have continually to cloſe on the Mouth of 
the I pera Arteria, unleſs in Expiration. On the contrary, I have told 
you (and will ſubmit myſelf to any Anatomiſt in Europe), that it is for 
the moſt Part open, and never exactly cloſes but upon Deglutition ; ſo that 
whatever you build upon that Notion muſt fall to the Ground. 

Page ibid. I think tis but reaſonable, that Mr. Baron Hatſel! return 
his Thanks to you, for the Compliment you put upon him in the Cloſe 
of your Letter. 1 am ready to apprehend, that there is no Trial ſuffercd 
to G printed, till after the Examination of the udges and his Permiſſion 
firſt obtained; and therefore muſt needs think Omiſſions and Alterations, 
eſpecially of great Moment, as theſe ſhould be, which, you inſinuate, is 
a very great Injuſtice to the World, an Injury to Truth, and too ſiniſter 
an Action for a Judge to be guilty of. But let who will ſtand in your 
Way, I ſee you will have a Fling at them; and rather than be thought to 
have nothing at all to ſay, will be telling us of that, which, if polſible, 
comes to leſs. 

Thus, ito heighten the Suſpicion of Guilt, we are entertained with a 
Tale of a Tub, about Mr. Stevers's being ill; or, as you exprets it, taken 
with a ſtrange Sort of Fit, I hope, Sir, 'tis not always an Argument of 
2 Man's Guilt, that he cannot carry himſelf unconcernedly, when he fees 
his Life hanging by a Hair, or depending on the Delivery of a Word or 
two from the Foreman of a Jury: Tis Time enough to cenſure when we 
ourſelves have undergone the Trial, 

Your Story of the Wine-Cooper I have never heard of ; and really, 1 
am ſo deſperate jealous of your Relations, that I dare not credit them till 
they come with more Authority: When I have better informed myſelf, I 
foal! be better able to give you my Opinion. 

Your Prayer, methinks, with which you conclude, had better have 
been left out; ſince, though it wants the Length of the Phariſees, who- 
ever takes Notice of the Spirit that runs through the whole Letter, will 
need no Argument is to perſuade him that it proceeds from an Hypocrite. 
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| : When Mr. Cooper was before the Coroner, he —— not of the ap- 


: thrown herſelf into the River; if Mr. Cowper, I ſay, had given the Coro- | 


| 


(306) 
There is little Appearance that tis your Deſire the Innocent may be 
cleared from Aſperſions caſt undeſervedly on them, when for more than 
ſix Pages, you are venting the utmoſt of your Malice, and by the baſeſt 
Means imaginable, would inſinuate thoſe Gentlemen are Guilty, who 
for any Thing you know of. the Matter, may be as innocent as yourſelf. 
Let me tell you, Sir, I think it a very bold Attempt, and ſuch as 'tis 
great Pity does not come under the Laſh of the Law. When a Gentle- 
man has taken his Trial, and it does appear upon that Trial, there is no 
Proof of the Fact he is charged with, nor indeed any Thing on which to 
ground ſo much as a Suſpicion, unleſs that of his being unfortunately the 
laſt Perſon in her Company: In a Word, when Faction and perſonal Pre- 
judice appear the only Motives of the Proſecution, whoever brings the 
Buſineſs afreſh on the Stage, does only expoſe the Keſtleſſneſs of his own 
Mind, and plainly evidence that he is neither a true Gentleman, nor a 
good Chriſtian, ' | 

I have looked over your Poſtſcript; and, as in many Places of the Let- 
ter, perceive through the Weakneſs of your Intellect, or your Unſitneſs 
for the Controverſy, you have made good your Prognoltick of betraying 
a little Ignorance, 

Firſt of all you tell your Friend, You make no doubt but he has heard 
that the Surgeons that opened Mrs, Stout's Body, depoſed ſhe was a Vir- 
gin. Now it he had heard as much before, as you make no doubt he had, 

don't ſee to what Purpoſe, or what News it could be to inform him of 
that he had heard before; but being fearful it had not reached every 
Body's Ear, I make no doubt, this Intelligence is to inform the World. 
But doubt you as you pleaſe, had I found the Surgeons depoſed as you re- 
port, I ſhould be ready to doubt whether they were wiſe Men or Fe ools. 

1 find nothing like it in the Affidavit, of which, you ſay, you have de- 
9 us a true Copy. | 

They tell us, indeed, They found the Uterus perfſely free and empt 
of the natural Figure and 2 — uſually in Vir 425 5 ut ſurely dais her 
not amount to a Depoſition, that ſhe was a Virgin: All that can be hence 
inferred, is only thatiſhe had not conceived; and if it be poſſible for a 
Woman 2: Coitu to mils of Conception; if miſting of a Conception, the 
Womb may, notwithſtanding the Carnal Contact, retain the natural 
Form and Figure uſually in Virgins ; why then, I ſay, all this implies 
no more than a bare Probability that ſhe had not known a Man, 

I muſt confeſs, till now, I ncver heard that the Figure or Magnitude of 
the Womb were numbered amongſt the indubitable Marks of Virkinity : 
And as to the State of the Vagina, the Myrtiform Caruncles, and Hymen, 
which Mother Peppercorn herſelf could only gueſs at, there is no otice 
at all taken; if there had indeed, it would only have furniſhed Matter of 
Deriſion, the Body having been ſo long interred, So that you ſce, for any 
. hing pretended to in the Aſſidavit, or elſewhere, ſhe might not be a 
Virgin; though Charity ſhould oblige us to hope at leaſt that ſhe was. 


PUSTSIECRKRIPT. 


8 IN CE this RepLy. went into the Preſs, I have been informed by a 

Gentleman of unqueſtionable Credit, that the Story of the Wine 
e nb at the Cloſe of the Hertferd Letter, took its Riſe only ſrom what 
ollows. 

There was, it ſeems, a Perſon going down to the Aſſizes, who had the 
Misfortune to be thrown from his Horſe, and was taken up as dead: Be- 
ing carried to his Lodging, he began to rave and talk idly ; which was 
no more than the Effect of a Delirium, ariſing from the Concuſſion of his 
Brain, which might have made any Man light-hcaded as well as he; and 


| which nothing but one as mad could have improvedafter ſuch a Manner as 


_ Letter-writer has done. | 

y this the Publick may be informed of the Diſingenuity, not to fa 
down-right Villainy, of ſome People in the World whe midi their 
Deſign of taking away a Man's Life, ſeek all poſſible Ways of murder- 
ing his Reputation, | 


Some OBSERVATIONS on the Trial of Spencer Cowper, J. Marſon, 
E. Stevens, W. Rogers, that were tried at Hertford, about the Murder 
of Sarah Stout; together with other Things relating thereunto. 


4 4 O lead, and to give ſome Light into this Matter, it may be neceſſary 
to give ſome Account here, how, and upon what Occaſion the Ac- 
quaintance of Spencer Cawper and Sarah Stout began, FR 

The Ground and Riſe thereof took its Original from her Father, who 
at all Elections promoted the Intereſt of the Corpers, to the utmoſt of 
his Power ; through which a great Intimacy was created between the Fa- 
milies of the Cowpers and the Stouts ; which did not expire with the 
Death of her Father ; for her Brother, by the Father's fide, continued 
his Reſpects to that Family, and ſpared no Pains to eſpouſe and carry on 
their Intereſt, in order to their being choſe Parliament-Men for that 
Town, Theſe Obligations engaged the two Families to a frequent 
Converſation ; inſomuch, that when they were in the Country, ſome or 
other of them were often together, as well the young Women as the 
Men ; as appeared by what his Brother's Wite lad at his Trial, That he 
was but fix Days at Hertford the Summer before, and that ſhe ſaw her (to wit, 
S. Staut) every Day. And great Pretenſions of Love, and Proffers of 
Kindneſs, were expreſſed by the Cowpers in general to the-Storts ; and by 
this Man, Spencer Cowper, and his Wite, in particular, to the deceaſed 
young Woman : And thus it continued, in appearance, till the Day 
that ſhe was forced off the Stage of this World. 

When her Father died, he left her ſole Executrix, and gave her 
moſt Part of his Perſonal Eſtate: And a conſiderable Part of it being in 
the Brewers Hands, and in Malt, which ſhe fold afterwards, the was of- 
ten adviſing with one or other, how to diſpoſe of this Money, fo as to 
have good Securities for it. | 

About a Year before her Death, ſhe went to London about thoſe Occa- 
fions, and lodged at a Goldſmith's Houſe ; as ſoon as the Cowpers Wives 
heard where ſhe was, they made her a Viſit, both Spencer's and his Bro- 
ther's, and invited her to their Houſes, 

Whilſt ſhe lodged at this Goldſmith's Houſe, he laid out ſeveral Hun- 
dred Pounds for her in Malt- Tickets, and other Sccuritics of the Go- 
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| her Money, When ſhe came home to her Lodging, 


for ber. | 


ard, and in the Evening he came and enquired for Mrs. Sarah Stout, at her 


| keep it private from all Perſons, elſe her End would be fruſtrated ; which, 
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vernment ; but the being not willing to Jay out muck that wif, but R. 
ther on ſome Mortgage of Land, the went to a Lawyer, wien whom ſhe | 
was acquainted, to fee if he could diſpoſe of ſome for her; he told her be | 
could help her t 3 Mortgage for Five Hundred Pounds; but they would | 
give but Five in the Hu Bo ſhe takes it into Conſideration f but af- 
terwards, the being at Mr. 1 yaa pa and he falling — ſome Diſ- 
courſe with her about her A 3 underſtanding the had a 

able Sum of Money to put out, he proffered to dv | ine 
that lay in bis — hs and would help her to a Mortg of Land three 
times the Value of the T lent on it; at Six in the Hundred; and 

would ſee that the Title ſhould be good, and be as careful in itz as if it were 
his own Concerns; and if ſhe wanted Counſel at any Time, either to put | 

out, or to recover Money that was owing her, or any thing elſe; fot which 
ſhe had Occaſion, he would give it her Gratis, which from anothef niuft 
coſt her ſome Guineas 4 Yo accept vel of his 4 250 and _ him, =o 
d depend on his Advice, not ioning to have urity for 

N H. 2 7 i told the Gold- 
Cowper had promiſed to 


help her to Securities, and he was to diſpoſe of her Money. Sup 
oon after this, ſhe went Home to Hertford, and told her Mother the 
ſame, and aſked her if ſhe had any Money to put out; if ſhe had, it might 
o amongſt her's, and her Mother ſhould have no Trouble with it; for 
ſhe would pay her the Intereſt as it became due: Her Mother then aſked 
her, if ſhe could ſo far contide in him, as to receive her Money, to pay 
it, and to make the Writings, and to look after the Title, and all without 
the Inſpection of any Body elſe? She ſaid, Yes, ſhe believed that he was 
a very honeſt Man, and ſhe thought ſhe might truſt him with more than 
ſhe had to put out; and he being a Man of Repute, it was below him to 
wrong her. Then her Mother, thinking the ſame, gave her One Hun- 
dred and Fiſty Pounds to put amongſt her's, which ſhe hath never heard 


of ſince; but it is 2 the reſt. | 


ſmith. where ſhe lodged, that now Mr. Spe 


About a Month after, Spencer Cowper came to Hertford, and took Lodg- 
ings for ws Wife and Family , nf Big brought W Wie to give this 
ad to be further acquainted with her. After 


young Woman a Viſit, 
this, ſeemed to love and like her Company fo well, that ſhe ſaid, She | 
did not defire the Company but of few, or none elſe in the Town ; and there- 
fore would make no Returns of thor Viſits, till the Week before ſhe went home 

to London; and would come frequently two or three Times in a Week to 
viſit her: And when her Huſband was in the Country, he ſometimes 
would come with her, and thereby had the Opportunity of diſeourſing her 


about her Affairs. 1 

When ſhe had gathered in near what ſhe intended he ſhould put out, 
from the Brewers and others that were indebted to her, ſhe writ a Letter 
to London to him; and one of her Acquaintance coming to viſit her, be- 
fore ſhe had ſealed it up, ſhe bid her read it, which ſhe did; in which 
Letter ſhe writ, viz. That /he had a Thouſand Pounds to put out, and that ſe- 
veral Hundreds 4 it were then ready ; and the 77 to make up that Sum, 
would be ſo in a little Time, or ſi ſoon as he could diſpoſe of it 20 ageouſly 


After this, ſhe ſeveral Times, in Diſcourſe with this Woman, bath | 
told her, That he was buying an Eftate for her, in Ground» Rents, which he 
had recommended to her for an extraordinary Pennyworth ; and that it would 
be ſold for a Thouſand Pounds, but be believed it was worth more; and if be 
could not oblige her with it, he looked npon it to be ſo = a Bargain, that he 
would buy it for his own Uſe : And ſhe alſo told her Mother the ſame, | 

The next Quarter Seffions after this, which was the laſt before that 
Aſſize, at which Time her Days were ended, Spencer 2 came to Hert- 


Mother's Houſe, where he was not at all expected to lodge, he not having 
lodged there for ſeveral Years, viz. not ſince her Father died: And after 
about an Hour's Diſcourſe with her, he ſaid, He war deftitute of @a Lodg- 
ing. for his Landlord Bates (Where he uſed to lodge) was diſcompoſed, and 
mad; a great Noiſe, and he did not like to lodge there. So ſhe thought ſhe 
could do no leſs, in 3 than aſk him to lodge at her Mother's ſe, 
he having then brought her that Mortg: "Deed for Two Hundred 
Pounds, about which he made ſuch a long Diſcourſe at his Trial; which 
Money had been carried publickly to him fome Time before : At the re- 
ceiving of which Security, ſhe ſeemed to be very much pleaſed. But ſhe 
having told him, that ſhe intended to reſerve ſome Part of her Portion 
for her own particular Uſe, in caſe ſhe lived to marry, which ſhe would 
put out for that End, ſhe having enough beſides ; he adviſed her then to 


in all Likelihood, he thought ſhe had, and that none had known her Mind 
in that Particular but himſelf, he having adviſed her to Privacy. 

Indeed S. Cooper doth ſuggeſt, in a Caſe oy preſented to ſome of the 
Members of Parliament, (ſec ante Pag. 485 to 488) That his Proſecutors 
had not the Impudence to ſuggeſt at his Trial (though put in mind of it), 
that what they accuſed him of was done for the ſake of Gain. It is true, 
he did demand a Proof, that he had any of the deceaſed young Woman's 
Money in his Hands : And it cannot be ſuppoſed that he would conceal it, 
if he knew there was any one alive that could make poſitive Proof of it; 
for then it would have been in vain to have denied it : But her Mother 
did then attempt to fpeak what ſhe knew in that Particular, and other | 
Things too, but was ſtopped ſeveral Times, and not ſuffered to ſpeak, un- 
leſs ſhe would ſwear ; which, he knew well enough, her Perſuaſion would 
not admit her to do. 

The next Thing obſervable is, the ſame Woman, before - mentioned, 
which read ſaw 5 her Letter ſent to him, which gave an Account what 
Money ſhe intended he ſhould diſpoſe of for her, and that ſhe had ſeveral 
Hundred Pounds of it then ready: She being with her one Day in her 
Chamber, about two Weeks beforc her Death, the bid her look in a Drawer 
there, and bring her the Money therein; upon perceiving it, Am not 
I very rich? ſaid ſhe. The other — the Reaſon of that Queſtion, 
Becauſe, ſaid ſhe, it is all the Money that I am now Miſtreſs of : which 
was only two Guineas and a little Silver, notwithſtanding ſhe had ſo 
many Hundred Pounds in her Poſſeſſion not long before. And about the | 
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all the Kindneſs | 
L- be gathered eted who carried her Money away, for a 
of it was 4 in Gold nes, great 
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ſame 2 he ang 8 Diſcourſe 2 cher Perſon 2 her Con. 
cerns, Rid; That Spencer Cowper had a _zreat 0 Monies in bi, 

Hands, and that br „ And her 1 Relations to miſs * 

Thouſand Pounds ; and they know of none fhe diſpoſed of any othet 
127 alter the writ that Letter to him. And when her Mother aſked 
him before the Lord Chief Juſtice Holt, What Money he had in his Hang, 
of her Daughter's ? He faid, None ; and alſo faid, He thought bis Repuratin 
1 er carried bim abeve Suſpicions or mates of that 


; and that very Morning he went away, when he had 
lodged at her Mothet's Houſe, he very much importuned her to come to 
his Houſe at London; and told her how glad bis Wife would be of her 
Company; and uſed mamy Arguments to perſuade her to it ; and at len 
ſaid, He would not gd out of the Houfeqrill foe had promiſed him to come: But 
ſhe refuſed: to promiſe, and ſaid, She did not know when Ihe ſhould come 14 
Londog. This Diſcourſe was in the Hearing of one that will evidence it 


u ” 

The Week before that Afize, ſhe received a Letter from his Wife, 
which was writ after the uſual Manner, as ſhe had ſeveral not long before, 
2 inviting her to het Houſe at London, with bigh Expreſſions 
of Love; and ſo much the more ſhe defired her Company then, becauſe ſhe 
believed they ſhould not come to lodge at Hertford that Summer: And in 
that Letter tells her, That they muff expe ber Huſband at their Houſe at the 
2h ; the which the told her M and others who read the Letter, 
"This S, Cowper confeſſed to the Coroner's Inqueſt, that he or- 
dered his Wife to write it for his Lodgin at her Mother's Houſe ; but 
when he was examined by the Lerd Chief Juſtice Holl, he then denied it, 
and ſaid, His Wife writ no Letter : But her Maid, Sarab Walter, bei 
preſent, told him, His Wife did ſend a Letter, and that ſbe herſelf tool it in 
the Poſt- Man, and gave it to her Miſtreſs; fo then he could not deny that 
there was a Letter ſent. 25 | 

And accordingly he came, and ſent his Horſe thither ; and being aſked, 
before he rid from the Door, Whether he would come to Dinner ? He 
ſaid, He was not certain, but he would ſend Mord: But her Mother and ſhe 
ſtaying long, and he not ſending, they ſent her Maid, to ſee whether he 
would come or no; Who then quickly came, and dined there: And when 
he went from thence, the young Woman, Sarah Stout, going to the Door 
with him, afked, F he thought to lodge at their Houſe ? He ſaid, Yes, be 
would come and lodge at their Houſe. his ſhe ſaid as ſoon as he was gone, 
and then bid the Maid go get his Bed ready : At Night, when he came, 
her Mother being in the Room with her, he fell into ſome Diſcourſe re- 
mote from any thing of her Daughter's Buſineſs; and, after ſome Time, 
called for Pen and Ink, to write a Letter to his Wife, although it was 
not Poſt-Night, nor did any Carrier go next Day. When he went to 
write, her Mother and ſhe went out of the Room, and ſtaid a conſider- 
able Time; but it growing late, the young Woman went in, to ſee if he 
had done, and if he would have any Supper; and what he deſired, he had. 


Her Mother went not in again, becauſe ſhe knew her Daughter expected he 


would give her ſome Account of her Money, and have brought her Secu- 
rity for it, as he did the Seffions before for Two Hundred Pounds; and ſhe 
finding that he would not ſpeak of it before her, would not interrupt them, 
but gave her I N Time and Opportunity to ſpeak to him. What 
Diſcourſe they had, is not known ; but ſure enough it was very different 
from, and inconſiſtent with, what he rendered it to be at his Trial; for he 
had writ a Receipt in full for Uſe-Money he paid her then, which lay on 
the Table, but was never ſigned by her, although he preſſed her to it ſe- 
veral Times, and bid her put on her Conſidering-Cap, he confeſſed to 
the Coroner's Inqueſt) and aſked her, If ſhe was lazy ? Yet ſtill ſhe re- 
fuſed to ſign it; which plainly ſhewed her Diſſatisfaction, and that there 


was more due to her, elſe ſhe would never have refuſed it. 


Between Ten and Eleven of the Clock, ſhe called her Maid to make a 
Fire in his Chamber, and to warm his Bed, in his Hearing ; and while 
the Maid was doing it, he went out : Her Mother hearing the Door clap, 
went into the Parlour, to aſk her what the Reaſon was of his going out 
when his Bed was a-warming, and, to her Surprize, found ſhe was gone 
too, and never ſaw her alive afterwards. She admired what the Meaning 
of this ſhould be, knowing that ſhe never uſed to go out ſo late; neither 
could ſhe imagine whither they ſhould be gone; but after ſome Conſider- 
ation, did think he might tell her, That the Securities ſhe expected were 
to be ſigned and ſealed ſomewhere in the Town ; and that he had perſuaded 
her to go out upon that Account, and ſo was in Expectation of them 
quickly. The Maid that was warming his Bed ſtayed, expecting him to 
come up ; thinking, when ſhe heard the Noiſe of the Door, he was gone 
to carry his Letter ſomewhere ; which, it's thought by ſome, was his 
Pretence in going out, thereby to draw her to the oor, to let him out; 


for there is no Ground to believe ſhe went any farther with him willing- 


4 So they ſat up all Night, both her Mother and the Maid, expecting 
them every Minute, not knowing where to look for her at that Time of 
Night; but if they had, would never have gone to the River, where ſhe 
was found floating the next Morning; for there was no Manner of Cir- 
cumſtance, either in her Words or Actions, that did give them any Cauſe 
to think ſhe would drown herſelf, or that ſhe ever had any thing of that 
Nature in her Thoughts. | 

No ſooner was ſhe taken out of the River, but it was ſpread, by his 
Party, both in City and Country, That ſhe was with Child, and had 
drowned herſelf to avoid the Shame. That ſhe was not drowned, is clear 
unto all who are impartial, and have had a true Account of the Caſe, either 
at the Trial, or otherwiſe; as it plainly appeared by thoſe Settlements 
of Blood and Bruiſes about her Head and Neck, and on one of her Arms; 
and her having no Water in her, but was empty and lank, when ſhe was 
firſt taken out of the Water. - 

The Evidence was very ſull and plain againſt them, and the Judgments 
of the Doctors ſtand firm and good, and are not, nor ever can be diſ- 
proved, by all the Evaſions and Diſtinctions of Voluntary Drowning, 
and Drowning by Accident; nor by all thoſe little Tricks made uſe of 
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_ © Stevens, and 


"by thoſe on the other fide, by Drowning, and half Drowning of Dogs, 
and other ſuch like Experiments, whereby they have valy expoſed them- 
les, But when ſhe was taken up again, after ſhe had been buried fix 
"Weeks, in order to be cleared of that infamous Report, which then was 
given out, for the only Reaſon why ſhe drowned herſelf (to wit), her being 


wich Child ; then nothing could be more plain, than that ſhe was not 


drowned, but came b her Death ſome other way, as the Doctors and 


© Surgeons did give their Opinion upon Oath, before the Lord Chief | 


4 Juſtice Halt, and at the Trial alſo, 1 
Aud it is vey probable, that theſe three Gentlemen, Jobn Marſon, Ellis 
illiam Rogers, knew very well how ſhe came by her Death, 
{whoſe Lives Spencer Cowper ſeemed to be more tender of than of his 
own) by their iſcourſe that Night her Death was; about an Hour after 
ſhe was miſting ; for as ſoon as they came into their Lodgings at Jahn 
Curry s, they could not for bear, but bam to aſk him ſeveral Queſtions 

about ber. Although we do not underſtand that either of them had an 
former e of her, yet Marſan pretended, that he had made Love 
to her, and that ſhe had caſt him off; But, ſaid he, a Friend of mine is even 
tu ih her by this. Time; then one of the others aſked him, / the Buſineſs was 
dane? If it it not, ſaid he, it will be done this Night ©. Yes, N other, 
ber Bf is dene; Sarah Stout's Courting Days are over. hat could 
have been ſpoke plainer, except they had ſaid, She is dead? This was po- 
fitively proved againſt them. Alſo, the ſaid Marſon, when he came into 


his Lodging, was in a great Sweat, and called fora Fire to dry his Feet | 


and Shoes, they being wet both without and within; and pretended, that 
he was juſt then come from Lendun, it being then between Eleven and 
Twelve of the Clock at Night; whereas it was proved, that he came into 
Town two or three Hours before. And when Marſon aſked the other 
Two, What they bad ſtent that Day? One of them aſked, J/hat was that to 
| him? He was to have Forty or Fifty Pounds = his Share. The ſaid Mar- 
fon alſo pulling out Money out of his Pocket, ſwore that he would ſpend 
it all next Day, for Joy the Buſineſs was done. And whereas they ſay, in 
their Caſe to the Parliament, They are Men in gozd Buſineſs at London: I. 
they are ſo, it had been well if they had ſtayed in it; for ſure enough, 
they had no good Buſineſs at Hertford ; neither did they pretend to any at 
all, but ſaid, They came only to ſee Faſhions, to the Woman where they lodged. 
And it is very obſervable, how highly diſpleaſed Spencer Cowper was at 
her being taken up, and how he earneſtly beſought the Judge, that what 
the Doctors did, and ſaid then, might not be allowed, or taken for Evi- 
dence ; alledging, that ſhe ought not to have been taken out of her Grave 
without legal Authority, for private Inſpection of Parties, altogether 
amongſt themſelves; whereas there ought to have been ſome on both Sides, 
he ſays, leſt they ſhould have broke her Scull, and the Gentlemen ſhould: 
have been trepanned; and yet Doctor Camlin, Sir William C:rwper's Doc- 
tor, was with them all the while, as Doctor Coat/worth told the Judge, 
and was ſent. for,” on purpoſe to take off any ſuch Objection; and did ſet 
his Hand to the Certificate, of her Clearneſs of that Scandal, with the reſt 
of the Doctors: Which is as followeth, 


WWE whoſe Names are here under-written, having examined the Body of Mrs. 
Sarah Stout, deceaſed, do find the Uterus perfect free and empty, and 
e the natural Figure and Magnitude, as uſually in 22 ie found no 
Vater in the Stomach, Inteſtines, Abdomen, Lungs, or Cavity of the Thorax. 


ve Dimſdale, Sen, Robert Dimſaale, M. D. 
iliam Coatſworth, John Dimſdale, Jun. 
Samuel Camlin, Daniel Phillips, M. D. 


Hertford, April 28, 1699. Copia vera. 
When all Mouths were ſtopped, and put to Silence in that Matter, and 
no Reaſon could be given why ſhe ſhould drown herſelf; then Spencer 
Crwper was at a Loſs, and knew not what to pretend, why ſhe ſhould do 
ſo; 'till (to uſe his own Words) ſome Heads were laid together, to con- 
trive that ſhe was in love with him. | 

In order to this Deſign, thoſe Letters were invented, which were pro- 

duced in Court, (for not a Word was ever heard of them before ſhe was 
taken up again) and a Witneſs was provided to prove the receiving of 
them both; but his Friend Marſball, who was his Witneſs, had forgot 
the Year when the firſt was Writ, and ſaid, It was March was T welve- 
month ; till his Memory was refreſh'd by the ſecond, which was dated 
but four Days after; and it ſeems they had forgotten to date that ſecond 
Letter, ſo as to give it any Credit at all. This was that which he calls 
that importunate Letter, by which he was invited down to lodge at that 
Gentlewoman's Houſe, which was dated the Ninth of March. 
Nou if her Maid Sarah Halker's Evidence is obſerved, which ſhe begins 
with, My Lord, on Friday before the laſt Afſize, my Miſtreſs Stout receiv:d a 
Letter from Mr. Cowper's Wife, to let her know te muſt expect Mr. Cowper 
at the Aſſize ; and accordingly we expected him, and provided for his coming, 

This was the ſame Day on which he ſays he received her Letter of In- 
vitation that ſhe received his Wife's, by which he invited himſelf down. 
So that if ſhe had really writ that Letter, his Wife's muſt nceds be writ 
and ſent the Day beforc her's could come to his Hands, 

And how thoſe Letters thould be known to come from Sarah Stout is 


o 


very unaccountable: For if there had been ſuch a Perſon as Mrs. Jane | 


Ellan at that Coffee-houſe he mentions (which, upon Enquiry, we can- 
not hear there was), what had he to do to open her Letters? And how 


could he tell that they were for him, and came from Sarah' Stout, ſeeing | 


they were not directed to him, nor either S. Cetiper nor S. Staut within 
them, but only Sir ? | : 

To prove theſe Letters to be her Hand, he brings his Friend Marſhall 
to ſhew Letters which he pretended ſhe writ to him, as falſe as the other; 
in one of which there were Thanks for his Songs. It is very unlikely 
that ſhe ſhould deſire or accept of Songs, one who was never heard to ſing 
a Song in her Life; and from Marſhall too, whoſe Courtſhip ſhe never 
received: For he himſelf ſaid at the Trial, that upon very little Trial ſhe 
gave him a very fair Denial. And Spencer Cawper alſo.ſaid to the Coro 
rc;'s Inqueſt, that Marſball told him, ſhe always gave him the Repulſe. 


Vol. VIII. | 4 
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| 5 This cohfirms the Fallenefs of” that Story which he brings to introduce 


his Letters. And although ſhe is gone; and not in a Capacity to defend 
herſelf; yet the Woman who he ſays walked with them is alive, and doth 
affirm, It is not true; Which is as followeth : Fe Beer 
He ſays, It happened one Evening that Mrs. Stout, and another, and 
Mr. Marſhall, and he, were walking together; and Mr. Marſball and 
the other being a little before, ſhe took that Opportunity to ſpeak to him, 
in ſuch Terms as he confefled it ſurprized him, and faid; ſhe did not 
think he had been fo dull: He deſiring to know wherein his Dulneſs did 
conſiſt ; ſhe aſked, if he thought ſhe would marry Marſball? He ſaid, 
Ves; elſe ſhe had done ill in what ſhg had done: She ſaid, No; ſhe 
thought it might ſerve to divert the Cenſure of the World, and favour her 
Acquaintance with him, att . 
This Diſcourſe, if it had been true, would have argued, that ſhe kept 
Marſhall Company, and made him believe ſhe would have him : Where- 
as it feems ſhe had never ſeen him in all her Life but once, and that was 
but two or three Days before; and they were not ſo much acquainted 
then, as to ſpeak- one to the other: And therefore there could be no 
Ground for ſuch Diſcourſes if ſhe had walked alone with Spencer Cotuper, 
which ſhe did not; for the two young Women having been taking a Walk 
in the Field, as they were coming home they met Spencer Cowper and 
Marſhall ; and they both turned, and walked: back before, and the two 
young Women together behind him: And ſhe had no private Diſcourſe 
at all with Spencer Cotuper; neither had they four any Walk together af- 
terwards, in the Field or elſewhere, | | 


Theſe Letters, which were uſhered in by this Diſcourſe, he would have 


it thought that the ſhewing of them was ſo tender a Paint with him, and 


that he did it with ſo much Reluctanoy, and Compulſion, that nothing 
elſe ſhould haye forced him to have brought them upon the Stage, if he 


had not thoſe three innocent Gentlemen to defend (ſurely they had great- 


n him); and he ſolemnly prateſted, that if he had ſtood thete 
ingly upon his own Life, on that Evidence, he would not have done it: 


When at the ſame time, and with the ſame Breath, he himſelf proved it 
- falſe ; for he ſays, upon the receiving of them, he ſhewed one to his 


Brother, and both to Marſball, and they both ſaw it, and read it: That 


was the laſt, the Friday before that Aſſize, when neither his own Liſe 


nor his three Gentlemen's were in any Danger; for ſhe was then alive. 
And if there had been ſuch Letters of her's, he could not have ſhewed 
them to one that in all Probability would have expoſed or defamed her 
more than Marſhall, a repulſed Lover, a Kinſman of his Wife's, unto 
whom he endeavoured to betray her; who, upon ſome Slight or Diſguſt 
ſhe gave him, told Spencer Cowper, that if he was his Friend, he would 
ſhoot her. This ſhe told both her own and her Mother's Maid: And 
alſo, as it is obſerved in the Hertford Letter, the Printers, who writ the 
Trial in Short» Hand, not having taken thoſe Letters, were favoured with 
the Copies of them, to be expoſed to the World. | 

Then there was an Account given to the Judge, in the Court, of his 
poing to Deptford, and was ſaid to be told his Father at Dinner in her 

caring, about a Year and a half before; which put her into a Swoon, 
if any body will believe it: And the Uſe that was made of this was, to 
render her as bad as poſſible, and make the World believe how deeply ſhe 
was in love with him. But it's Matter of Admitation to moſt that hear 


«| it, that he did not tell his Wife, as well as his Father and Brother, how 


fond ſhe was of him: If it had been true, ſurely that would have divert- 
ed her from frequenting her Company ſo often as ſhe did all that Summer 
following, as is before mentioned, which all- the Neighbourhood can 
witneſs. And if ſhe was ſuch a Perſon as they now render her, why did 
they ſeek and deſire her Company, as they did ? For ſhe has ſeveral times 
ſaid, ſhe never ſought their's, es | | 

And alſo, *tis as much to be wondered at, that ſo chaſte a Man as he 
would appear to be, and one in ſo flouriihing a Condition, as he ſays he 
is, ſhould mw his Wife to write, or have any Thoughts of lodging at a 
Houſe, for ſaving the Charge of a Guinea (tor ſo he ſaid at his Trial, 
that his good Huſbandry to fave a Guinea had brought all that Miſchicf 
upon him), where ſo lewd a Woman as he would have her thoueht to be 
did dwell, if he had bcen really invited; which ſure enough he was not 
but invited himſelf; and fo ſhe told her Mother before he came. ved 

| But it is plainly to be underſtood, that the Reſpect ſhe had for him 
was not as for one that ſhe believed to be viciouſly inclined, but as for 451 
honeſt Man; as appeared by the Truſt ſhe repoled in him; and alſo his 
being related to that Family, whom ſhe, as well as her Relations, did ſo 
highly value and eſteem, that ſhe could have put not only her Money, but 
her Life into any one of their Hands. Es 

She little thought what fort of a Man ſhe had to deal with - ſhe was fo 
deccived 75 bis ſceming Sobriety when in her Company, and the great 
pretended Kindneſs to her by him and his Wife, both for her own Sake 
and her Father's, ſhe could not imagine that a Branch of that Family 
could have touched a Hair of her Head, to have hurt her, or haye wrons - 
cd her of one Farthing: She was ſo honeſt and plain-hearted, and ſo in- 
nocent herſelf, and ſo far from deſerving any ill Uſage from him, or an 
of that Family, or indeed from any elſe, that ſhe, as well as her Rotations 
could have ſerved them to the utmoſt of their Power: But what 18 
of Kindnets have been made, and how ſhe hath been treated and defamed, 
now ſhe is gone, and not in a' Capacity to defend or anſwer for herſelf, 
let the World judge. 

But it is evident and plain, that moſt, or chiefly what he made uſe of 
at his Trial, to defend himſelf and his three Gentlemen, when he was 
not upon his Oath, is proved falſe, even by what himſelf did ſwear when 
he was examined by the Coroner's Inqueſt : For when they aſked him, if 
he knew any thing that troubled or put her into a Diſcontent, or diſcern - 
ed ſhe was melancholy, or knew any oneſhe was in love with, or any. 
Cauſe why ſhe ſhould drown herſelf? Unto all which he anſwered, No 
upon his Oath ; he diſcerned nothing of Melancholy, neither kneve he 
any that ſhe was in love with: He knew one Marſhall that was in love 
with her, but ſhe had none for him, but always gave him the Repulſe; 
and ſhe was a very modeſt Woman, and he knew no Cauſe why ſhe thou]; 
drown herſelf. | 
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2 And yet at hie Trial both he and his Witneſſes pretended to know ber 
to be ſo melanthbly us was near to a Diſtractiom: And this Depth of Me- 
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lancholy he would inſinuate as for love of him; and therefore ſhe drowned 
#7 { 1. 7 rn e, * . its Nan S450 1937: FEE INS! : 
Now: what can be more contradictory, or mbre fully prove that which 


be ſpake at his Trial to be falſe, than this which he himſelf did ſwear ? 
And this was evidenced by two of the Coroner's Inqueſt, and ſeveral 
more Would have done the ſame, if they had been ſuffered to ſpeak; but, 
- as the Trial relates, they were ſtoppe . be p.2t 
Many Obſervatighs might be made, and Inſtances given, to clear her 
upon her ; 'as, in 
particular, her ſo earneſt] inviting a young Woman-an. Acquaintance of 
2 that Afternoon, and uſed to lie with 
her ſometimes, to ſtay and lie with her that Night her Death was; and 
her to come and | 


| Reputation; and to;prove the Falſeneſs of what was 
| hers, wo had kept her Compan 


ſhe telling her, ſhe could not well ſtay then, ſhe engaged 


dine with her the next Day, and told her what was for Dinner; deſiring 
her Company all Day after, ſhe not intending to go from home; which 


ſhe promiſed to do. 


= 


And it is very obſervable, from the 928 of the Trial to the End, 
| e of to drill out the Time, 
that there might not be enough for the Witneſſes on the other Side to be 
heard; and alſo his endeavouring to baffle the Evidence againſt him; as 
firſt, above twenty frivolous Queſtions he afked her Maid about Poiſon, 

which ſhe bought to poiſon amiſchievous Dog which haunted the Houſe ; 

. and it he could by any Means confuſe and put her out, if ſhe had not had 
Truth on her Side, and gladly would have picked ſomething out of it, if | 

he could have told what. „ | 
Alſo, the many impertinent Witneſſes he calls to prove his Intention to 
lodge at Bardford's that Night her Death was, and ſending for his Bag 
thither, and lodging his Things there ; which it ſeems was not at all ex- 


what Shifts and Devices he ie forced to make u 


| ee by them; for John Bardford's Wife ſaid, upon her Oath, ſhe be- 


ieved Spencer Cowper did not intend to lodge at her Houſe; but was ſur- 
priſed when he ſent to her, between Eleven and Twelve o'Clock at Night, 


to get his Bed ready, and came before it was quite done. 


And the next Night after, when he was ſent for by the Coroner's Inqueſt 


fo give an Account where he left her, he ſaid, In the Parlour where we fat. 


And being aſked, If he did not hear her bid her Maid warm his Bed ? He 
ſaid, I thought ſhe had meant her own Bed. But it is very unlikely that 
ſhe would go to Bed and leave him fitting there ; or that when he went 
out ſhe ſhould fit till, and not light him to the Door. But if it were as 


he ſays, that he left her in the Parlour; for a Man of his Education and 


Figure in-the World to go away at that time of Night, when he knew 
there was a Fire in his Chamber, and his Bed was a warming, and let 
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bimſelf out in the Dark, and ay nothing to any body, it certainly los 
ve e v a ls 
| And then his ſending for his Horſe three times to her Mother's Houg 
the Night after her Death, before; he was gcamined by the Coroner's In. 
queſt, and would have gone out of Town then, if he could have had ky 
as he confeſſed to the tg Chief. Juſtice Holt; but at the Trial be la 


: 
- 


— 


+ that he was examined by the. Coroner's Inque 


1 fent for him, for fear the Lord of the Manor ſhould ſeize him. 
Alfo, when it was taken notice of at his Trial, by the Counſel, th 
he never came after that Night her Death was, to give her Mother an 
Account where he left her, or in any wife to give her Satisfaction; Ka 
this he anſwered, It might be ſtrange for me to come and viſit a Woman 
that 1'vever had the Jeaff Kuss e of 7 And yet be bad ſeveral times 
lodged at her Houſe when her Huſband was living. And that Night al. 
F. wheh hey aſked him, 

He nid, | 


o only b 


* 


If he diſcerned her 7 to be melancholy ? 
thought ſhe was not ſo free in Diſcourſe at Dinner as ſometimes he had 
| ſeen her; for moſt of the Diſcourſe then was between her Mother and 
him. Surely he will be hard put to it to-reconcile himſelf in this, Dic 
| courſe. r 3 OOtRE WAKE AN. 
And it is very remarkable, what great Diffimulation he manifefida at 
| that time; for in his Diſcourſe, he taking Occaſion to ſpeak of the Peo- 
ay called Quakers, he expreſſed fo great Love for them, and for rheic 
rinciples, that if ever he changed his Religion, he (aid, it ſhould be 
for theirs: Notwithſtanding he derided them ſo much at his Trial 
about their being by Education intitle$ to the Light within. 
Thus, in ſhort, upon the whole Matter, it may be concluded, That 
the Defence he had made for himſelf and his three Gentlemen, and 
the moſt material Things he made uſe of, whereby they got off, and were 
acquitted, were proved falſe out of his own Mouth before he went out of 
the Court; as it may be ſeen in the Trial, where the Counſellor for the 
King fays thus : ne rs gn ð=v 7 eden. of 
« My Lord, we inſiſt upon it, that this is a different Evidence from 
„hat Mr. Cowper gave to the Coroner's Inqueſt ; for then he (aid; he 
„ knew none ſhe was in love with, nor any Cauſe why ſhe ſhould do 
e ſuch an extravagant Action as to drown herſelf : But now he would 
© make the whole Scheme of Things turn upon a Love-Fit.” And then 
he moved the Court to give Leave to call ſeveral Perfons of Quality and 
good Repute, who were there preſent, to ſpeak to her Reputation, in Con- 
tradition to the Letters produced; declaring, that he believed the whole 
Town would do the ſame, Then the Judge ſaid, they would grant that; 
and did not queſtion it. So there was none permitted to ſay any thing 
to that Purpoſe. | 3 8 
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A STATE of the PROCEEDINGS in 


kx 


the Houſe of Commons, 1th Relation to the 


Impeached Lords: And what happened thereupon between the Two Houſes (a). 


1. 8 Sabbati, 15 die Februarii, 1700. 

EKeſolved, 

FHH an Humble Addreſs be preſented to His Majeſty, That 
he will be pleaſed to order all the Treaties that have been made 
oY between His Majeſty and any other Prince or State fince the late 
War, to be laid before this Houſe. | 
"Ordered, That the ſaid Addreſs 
Members of this Houſe as are of his Majeſty's moſt Honourable Privy- 
Council. | 


jon 4 Martis, 18 die Februarii, 1700. | 
Mr. Secretary Vernon acquainted the Houſe, That their Addreſs hav- 
ing been preſented to his Majeſty, That he would be pleaſed to order all 
the Treaties that have been made between his Majeſty and any other 
Prince or State ſince the late War to be laid before this Houſe ; His Ma- 
jeſty had been pleaſed: to give Order, That they ſhould be copied, and 
that then either the Originals or Copies, as the Houſe pleaſed, ſhould be 
laid before them. 
+. Martis, 4 die Martii, 1700. 
Mr. Secretary Vernon preſented to the Houſe Copies of ſeveral Treaties, 


and Tranſlations thereof. | | 
And the Schedule or Lift of them was read, and is as follows : viz. 


be preſented to his Majeſty, by ſuch | 


1. A Copy of the French King's Ratification of the Treaty of Partition. 


2. The Tranſlation of the ſame. . 
3. A Copy of the Ratification of the Separate Article. 
4. The Tranſlation of the ſame. 
A Copy of the Ratification of the Secret Article. | 
e. A Tranſlation of the ſame. 
7. A Copy of the French King's Declaration upon the Treaty of Par- 
tition. 1 
8. A Tranſlation of the ſame. 


| 


| 


9. A Copy of the Dauphin's Declaration upon the ſaid Treaty. 
10. A Tranſlation of the Dauphin's Declaration. 5 
Ordered, That the ſaid Copies do lie upon the Table, to be peruſed by 
the Members of the Houſe. 


| | 
Jovis, 6 die Marti, 1700. 


Mr. Secretary Hedges preſented to the Houſe (according to Order) 
Copies of ſeveral Treaties. | 

Ordered, That the faid Copies do lie upon the Table, to be peruſed by 
the Members, | 


. Lune, 17 die Martii, 1700. 


A Meflage from the Lords by Sir John Franklyn and Sir Lacon IVilliam 
Child, T hat the Lords do defire, That this Houſe will give Leave to Mr. 
Secretary Vernon, a Member of this Houſe, to come to a Committee of the 
Lords now fitting in the Prince's Lodgings, to give an Acount of ſome 
Matters relating to the Treaty of Partition which their Lordſhips have 
now under e Fa f 

Ordered, That Mr. Secretary Vernon have Leave to go to the Lords us 
deſired, if he think fit. | : 


Mer. urii, 19 die Martii, 1700. 

Reſolved, That this Houſe will, cn Saturday come ſe'nnight, reſolve 
itſelf into a Committee of the whole Houle, to conſider of the State of the 
Nation. | — 

Veneris, 21 die Martii, 1700. 

Reſalved, That the Treaty of Partition be read. 

And the ſame was read accordingly.) f : 

eſolved, That an Humble Addrefs be preſented to His Majeſty, to re- 
turn the Thanks of this Houſe for his Gracious Meſſage, wherein he 
is pleaſed to communicate his Royal Intentions to acquaint this 


> {a) Martis, 24 die Junii, 1701. X 
- Ordered, That all the Proceedings with relation to the Impeachments, and gvhat happened between the Houſe of Lords and Houſe of Commons, be examined by the Journals, 


and printed. 


Paul Jodrelt, Cler* Dom' Com 


In Vol. V. P. 339. are inſerted, Proceedings in Parliament againff William Ear! of Bortland, John Lord Somers, Edward Ear! of Orford, and Charles Lord Halifax, 
upon an Impeachment for Hi E Crimes and Miſdemeanours ; as alſo againſt John Lord Haverſham, for Words ſpoken at a Conference between the Lords and Commons, 1701, 
13 Will. III. But it is obſer fable that thoſe are the Proceedings as publiſhed by the Order of the Houſe of Lords only: Theſe here inſerted are what were publiſhed 

Order of the Houſe of Commons; which are omitted in Vol. V. but for what Reaſon no one can tell, unleſs Partiality : For as the Commons were the 


Profecutors, ſure their Evidence, and the Grounds they went upon, ought not to have been omitted. 
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bote from Time 80 Time, with the State and Progreſs of thoſe Nego- | 
Lei jo which His Majeſty has entered, purſuant to the Addreſs of 


me | 2 


of Partit 


Feli to lay before His Majeſty the ill Conſequences of the Treaty 
85 (paſſed under the Great Seal of England during the Sitting of 
Parliament, and without the Advice of the ſame) to this .ingdom, and 
the Peace of Europe, whereby ſuch large Territories of the King of Spain's. 
Pominions were to be delivered up to the French King. | ny 
Orte, That a Committee be appointed to draw up the ſaid Addreſs, 
(And a Committee was appointed accordingly). _ 5 
J7ͤ;˙—ðz SS Lune, 24. die Marti, 1700. | 
Sir Edivard Seymour reported from the Committee, to whom it was re- 
ferred-t6 draw up an humble Addreſs to be preſented to His Majeſty, that 
4 1 had drawn up an Addreſs e which they had directed him 
to feport to the Houſe ; which he read in his Place, and afterwards deli- 
yered in at the Clerk's Table; where the ſame was read, and with an 
Amendment agreed unto by the Houſe, and is as followeth ; viz. 

1% Gracious Sovereign, ; 
40 Wei ine. can more conduce to the Safety and Honour of 
„ pour Majeſty and this Nation, than taking the Advice of your 
4 2000 Councils, we your Majeſty's moſt dutiful and loyal Subjects, 
„ the Commons in this Parliament aſſembled, do, with all Humility, 
@ return your Majeſty our hearty Thanks for your Gracious Meſſage, 
« wherein you are pleaſed to communicate your Royal Intentions to ac- 
4% quaint this Houſe with the State and Progeſs of thoſe Negotiations into 
& which your Majeſty was entered, purſuant to the Addreſs of this Houle; 
« "which Method had your Majeſty been adviſed to take before the Treaty 
« of Partition was perfected (which was paſſed under the Great Seal of 
ee England, during the Sitting of Parliament, and without the Advice of 
« the ſame), we Jad been prevented from laying before your Majeſty 
« what we are now bound in Duty (though with Grief) to do, the il] 
« Conſequences of that Treaty to this Kingdom, and the Peace of Eu- 
« rope, which ſo directly tended to increaſe the Power and Greatneſs of 
& France, by delivering up to the French King ſuch large Territories of 
4c the King of Spain's Dominions, and to the Deſtruction of the Trade 
« of this 2 — - to which Treaty may juſtly be aſcribed the Dan- 
« gers which now threaten both this ingdom and the Peace of Europe.“ 
| Keſolved, That the ſaid Addreſs be preſented to his Majeity by the 
whole Houſe. FT IN 

"Ordered, That ſuch Members of this Houſe as are of his Majeſty's moſt 
honourable Privy-Council, do humbly know his Majeſty's Pleaſure when 
he will be attended by this Houſe. 

Ordered, That it be an Inſtruction to the Committee of the whole 
Houſe, who are upon Saturday next to take into Conſideration the State 
of the Nation, That they do take into further Conſideration the Treaty 
of Partition, | 

Ordered, That a Committee be appointed to ſearch the Journals of the 
Houſe of Lords, what Proceedings are therein, with relation to the 
Treaty of Partition, and report the ſame to the Houſe. (And a Com- 
mittee was appointed accordingly.) 
| Mercurii, 26 die Marti, 1701. 11 2 

Sir Edward Seymour reported from the Committee appointed to ſearch 
the Journals of the Houſe of Lords, what Proceedinys are therein with 
relation to the Treaty of Partition, and report the ſame to the Houſe, 
That they had ſearched the Journals of the Houſe of Lords accordingly, 


'& 3. ns 3. 
* ' 


and taken Copies thereof ; which he read in his Place, and afterwards 


delivered in at the Clerk's Table ; where the ſame were read, and are as 


followeth ; vz. 
| (A Copy of the Lords Journal.) 
Lune, 10 die Martii, 1700. | 
The Houſe being moved, That a Day may be appointed for taking 
into Conſideration the 'I reaties now ing before this Houſe, it is ordered 
by the Lords Spiritual and Temporal in Parliament aſſembled, That the 
ſaid Treaties ſhall be taken into Conſideration on Medneſday next at eleven 
o'Clock in the Forenoon. 
Mercurii, 12 die Martii, 1700. 

The Order being read for taking into Conſideration the Treaties now 

Wil before this Houſe, the ſeveral Tranſlations of Treaties were read, as 
ollow ; vis. 

1. The Treaty of Defenſive Alliance between England and Holland, 
March 3, 1677-8. | 

2. The Renewal of the Treaties between England and the States-Gene- 
ral of the United Provinces, Augr/t 17, 1685. 

3- The Renewal of the Treaties of Alliance between England and Hol- 
land, Auguft 24, 1689. 3 | 

4. Ratification of the Treaty of Ryfwick. 

5. Convention between England, Sweden, and Holland, May „, 1698. 

6. Treaty between England, Sweden, and States General, in January 

59 
7 Separate Articles between England, Sweden, and Holland. 

8. Ratification of the Treaty, Januar) 13, 129, 

9. The Ratification of the Separate Article. 

10. The Ratification of the Secret Article, 

11. The King's Declaration. 

12. The Dauphin's Declaration. 

After which the Houſe came to this Agreement, That the Lord Cham- 
berlain do humbly move his Majeſty, That all Matters or Papers any way 
relating to the Negotiations of the Treaties be laid before this Houle, 

Veneris, 14. die Martii, 1700. 

The Order being read for taking into further Conſideration the Treaties; 

The Houſe was acquainted, T hat Mr. Yard attended with the Papers 
as agreed on Yeſterday ; he was called in, and delivered the Papers follow- 
ing at the Table, and then withdrew. 

I. Copie du plein Pouvoir touchant Succeſſion d' Eſpange, 2 2, 2% 

2. A Copy of the King's Warrant for affixing the Great Seal to the 
full Powers. 

3. A Copy of the Ratification of Partition. 

4. A Copy of the King's Ratification of the Separate ard Secret Articles. | 

5. A Copy of the Kinz's Warrant for affixing the Great Scal to the | 
Treaty of Partition, Separate and Secret Articles. 


rnb 4.8.64 


} 


| Com. Thanet, 


( (Thick Papers were all read bythe Clerk. ĩ 


* 


Lords Committees appointed to draw up and: ſtate the Fact as to the 
Treaty now in Debate, and all Things and Circumſtances relating there- 
unto, and to draw an Addreſs to be pteſented to his Majeſty thereupon, 
and report to the Houſe. ))ͥ WIR ot 1 Xen? 516 


Dux Deven Dom. Sene- Com. Nettingham, Dom, Marton, 5 55% 


ſeal” **:: | Com. Rache/ter, | * Dom. Mohn, 1 6 
Dux Bolton, Com. Abingdon, Dom. Guipepzr, -- 
Dux Leeds, Com. Marlbor:ugh, Dom, Lexiugten, 
March. Nermanly, Com. Romng, Dom. Be: bley, 
Com. Peterborough, Com. Oxford, Dom. Craven, 


Com. Stafford, Viſc. Neymouth, 

g Viſc. Longueville, 

Com. King fon, Dom. Willougboy, 
! 


Com. Burlington, Dom. Lawar, 
Com. Sha#tſhury, Dom. Ferrers, 


Dom. Guilford, . 177 
Dom. Godolphin, 44 
Dom, Cholmendleyy .. 
Dom: Herbert, 
Dom. Hallifax. 


Their Lordſhips, or any Five of them, to meet To-morrow at eleven 
of the Clock, in the Prince's Lodgings, near the Houſe of Peers, 
and to adjourn as they pleaſe, Pt bit "0 das 


Sabbatt, 1g die Martii. 
to draw up, and ſtate the Facts. as to the Treaty now in Debate, _ 
That the Committee had met, and thought it proper to ſet down ſuch 
Facts as appeared to them, viz. f 3 
1. That by the Treaty of Partition, Naples, Sicily, &c. were to be 
given to the Dauphin. 1 | 


pally concerned, 


3. That no Miniſter of the States-General met with the Plenipoten- 
tiaries of England and France, as were required by the Powers, at the 
_ the Treaty in London. | EY | 
4+ That there were no Inſtructions in Writing to our Plenipotentiaries, 
though the Powers were unlimited, and that if there were verbal Orders 
given, yet it appears not to us they were conſidered in any Council. 
5. That the Treaty, when perfected, was not conſidered in any Coun- 
cil before it was ratified, „ . 
6. That it appears, That the Warrant for Ratification was counter- 
ſigned by one of the Plenipotentiaries. 1 
7. That the Treaty was tranſacted and ſigned, and the Great Seal af- 
fixed to it during the ſitting of a Parliament. 4 eee Hs bY 
Then the Houſe, upon Conſideration of the firſt Head in the ſaid Re- 
port, agreed to the ſame, with the Alterations following, via. 
Inſtead of (given to.) put into the Hands of. 


Then the ſecond Head was read. 
After Debate thereupon, 


The Queſtion was put, Whether this Paragraph ſhall ſand ? 
It was reſolved in the Negative. | 


Diſentient, ; . 
Firſt, Becauſe it is manifeſt by the Treaty itſelf, that the Matter of 
Fact is true. | | 
Seccndly, Becauſe the Emperor, as we conceive, had been the mot pro- 
per to have been treated with on this Occaſion ; for 'twas more prudent 
and ſafe to have treated with the Emperor to have reſtrained the Preten- 
ſions of France, than with France to leſſen the Dominions of the Houle of 


conſiderable Powers in Europe, and with the Expence of more than Sixty 
eg Sterling to our Share, was ſcarce able to withſtand the Arms of 
rance. . 
Thirdly, But admitting that the Emperor was not the moſt proper to be 
treated with; = to prevent the Umbrage which might be taken by unit- 
ing too many Dominions under one Prince, eſpecially ſuch à Prince as 
without any Additions was formidable to all Europe, of all others the Em- 
peror was the moſt improper to be left out of ſuch a Treaty, for he was 
moſt concerned in it; and our Minifters could not, or at leaſt did not, 
ſufficiently ſupport his Intereſts, or the juſt Balance of £urope : But, on 


the contrary, as we are informed by one Lord wlio ſigned this Treaty, it 
was concluded againſt the expreſs Deſire of the Emperor, Fo 
De Longueville, Normanby, Leeds, 

Granville, Thanet, | Nottingham, 

Abingdon, Hereford, Howard, 

Feffreys, ILeymouth, S Searſaate, 

Guilford, Poulett, Craven. 


Tho. Roffen, 


Third Head. That no Miniſter of the States-General met with the 
Plenipotentiaries of England and France, as were required by the Powers 
at the deen, ee, Treaty in London. 3 


- _ the Debate, the Queition was put, Whether this Paragraph ſhall 
and! | 


It was reſolyed in the Negative. 
Diſſentient, 

Firjt, Becauſe the Truth of this Propoſſtion is Reaſon enough for at- 
ſerting it; and it muſt certainly be of fatal Conſequence, if Miniſters, 
without any Directions by Inſtructions in Writing, ſhall preſume to act 
contrary to the very Commiſſion that empowers them : And, in this Caſe, 


the Aſſiſtance of the Dutch Miniſters was the more neceflary, becauſe the 


Emperor was no Party to this Treaty, and the States-General are moro 
immediately concerned than we are to promote his Intereſts, 

Secondly, But if this Treaty was concerted with the Dutch Miniſters in 
1699, before his Majeſty's Return into England, as was aſſerted by one 
of the Lords who ſigned it afterwards in London; 

1. This Treaty was made by thoſe who had no Authority to tranſact 
it; for the Power was not granted by his Majeſty till the ſecond of Junu- 
ary following. | 

2. As they acted without Power, ſo without Inſtructions too in Wri- 
ting; which never was practiſed in any former Tranſaction abroad. 


Laſtly, We conceive, that neither of the foregoing Facts ought in 
Reaſon, or according to the Method of Parliament, to be ordered to be 


omitted 5 


The Earl of Nottingham reported from the Lords Committees appointed 


2. That the Emperor was not a Party to this Treaty, thongb pridei. 


Auſiria, which in its full Strength, and in Conjunction with the moſt 
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omitted); becauſe, till the Committee had formed the Addreſs purſuant to 


turned this Anſwer: FEY 
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the Order, *twas impoflible to know: what Uſe would be made of thoſe . 


Facts; for as they might have been improperly applied, and then would 
have been juſtly rejected, ſo there might have been ſo great Uſe made of 
them, — ſo oppoſite to the Deſign of the Houſe in the intended Addreſs, 


APPENDYx _ 
| © and the Deputies of the States, upon 
| 10 


; 
| 


= 


& 
* % 
$ 
- ; ; 
* * 


3 


64 baſlador there, his has ht fit to communicate the 
< to the Houſe of Lords, it being his Majeſty's gracious Intention — a0. 
« quaint them, from Time to Time, with the Stare and Progreſs of thoſe 


g's aa  Renfragion, March 17, 2701-2. 


that it will be improper to omit tem. fi „ TS, 

"Deeds | . n Propoſ m ad „ 
Hanurd, h Noningbam, 1 2 Tue a Tal go A 82 0 to the | ey lor by Mr. S:gnbope e were 
3 | ereford, 5 The, Roffe OS. 2. Tranſlation of the Reſolution of the States General for treating with 
= 0 he 3 2 1 II | Monſieur D' Fvans, the two-and-twentieth of March, 1701-2, 

. | 1 o manby, | | 7 "8. 185 l : « Jo. * 

After Conſideration of the Report made from the Lords Committees, Jet, 20 die Marti. 


appointed to ſtate Matters of Fact upon the Treaty in Debate, and to 
draw an Addreſs thereupon, It is ordered by the Lords Spiritual and Tem- 
poral in Parliament aſſembled; that the Dqbaie in the fourth Paragraph in 
the Report, ſhall be, and is hereby adjourned till Monday next, at Eleven 


of the Clock, and all the Lords ſummoned, 


99 Lune, 17 die Martii. 
The Order bei 


| 


read for reſumiog the adjourned Debate, upon the 


fourth ors in the Report from the Committee appointed to ſtate 


Matters of 
reaty ; I WEN: | PAIL 
Some Lords. of the Council, having his Majeſty's Leave, were heard 


relating to the Treaty: And Mr. Secretary Vernon being mentioned, a 


Meſſage was fent to the Houſe of Commons by IEF rauklin, and Sir 
Lacon William Child, to deſire, that they will give Leave to Mr. 3 
Vernon, a Member of their Houſe, to come to'a Committee of the Lords 
now ſitting in the Prince's Lodgings, to give an Account of ſome Matters 
relating to the 1'reaty of Partition, which their. Lordſhips have now un- 
der their Conſideration” . -- | 
© Ordered, That it be the ſame Committee as ſtated the Matters of Fact. 

After ſome Time, the Meſſengers ſent to the Houſe of Commons re- 

That the Commons have given Leave to Mr. Secretary Vernon to at- 
tend the Committee as deſired, if he thinks fit. | 

Hereupon the Houſe was adjourned during Pleaſure, and the Lords 
went to the Committee, which Peng ended, the Houſe was reſumed, and 
the Earl of Nottingham gave the Houſe an Account, that the Lords had 
been at the Committee, and heard Mr, Secretary Vernon to the Treaty of 


Partition. | 


aft, and draw an Addreſs to his Majeſty upon the Partition- | 


14 


ha * 


Then after reading the fourth Paragraph, or Matter of Fact reported 


from the Committee, and Debate thereupon, the Houſe agreed as follows : 
Whatever verbal Orders or Inſtructions were given, yet it appears not 
to us, that the Draught of the Treaty, when per fected, was conſidered at 
any Council when the King was preſent, or that it was adviſed or approv- 
ed by any Council, or Committee of Council. 5 

Ordered, By the Lords Spiritual and Temporal in Parliament aſſembled, 
That the further Conſideration of Matters of Fact in the tranſacting the 
Partition- Treaty, ſhall'be adjourned till To-Morrow at Eleven o'Clock. 

Martis, 18 die Marti, 

The Houſe went into Debate, purſuant to the Order Yeſterday, con- 
cerning the Treaty of Partition; And it being propoſed, | 

That it appears that there were Powers dated the firſt of Fuly to treat 
with the Emperor, the Dutch and French Miniſters, for ſecuring the mu- 
tual Friendſhip, upon Terms moſt ſuitable to the Circumſtances at that 
Time; and we are informed, that accordingly there was ſome Progreſs 


made in that Negotiation : But afterwards there were new Powers grant- 


ed the firſt of January, to treat with the French and Dutch Miniſters only, 
and the Treaty for the Partition of the Spaniſb Monarchy was concluded 
without the Emperor. | | 


And after Debate thereupon, 1 : 
This Queſtion was put, Whether the ſaid Propoſal ſhall go to the 


Committee to be one of the Heads for the Addreſs ? 
It was reſolved in the Negative. 


Diſſent tent 3 F 
| Normanby, Notting bam, Abingdon, 
Granville, Weymouth, Guilford, 


Then it was farther propoſed, | | 
That it appears, That the French King's Acceptance of the Will of 


the King of $ ain, is a manifeſt Violation of the Treaty ; and humbly 
to adviſe the King, That in all future Treaties with the French King, his 
Majeſty do proceed with ſuch Caution as may carry along with it a real 
Security. | 
After Debate thereupon, Py 
This Queftion was put, Whether the ſaid Propoſal ſhould go to the 


Committee to be one of the Heads for the Addreſs ? 
It was reſolved in the Affirmative. 


Diſſentient, : g 

1. Becauſe it may be conſtrued to be an Approbation of the Treaty; 
which, as we conceive, was not intended by the Houſe, 

2. Becauſe tis impoſſible to know the full Meaning and Extent of real 


Security. ; | 
Normanby, Nottingham, Rocheſter, 
Abingdon, Granville Weymouth, 
Guilford, Godolphin, 


The Lord Chamberlain acquainted the Houſe, That he had a Meſſage 
from his Majeſty in Writing, which was read by the Lord-Keeper, as 


followeth : 

WILLIAM R. 
60 J IS Majeſty having directed Mr. Stanhope, his Envoy Extraordina- 
cc 


ry, and Plenipotentiary at the Hague, to enter into Negotiations 
« in Concert with the States General of the United Provinces, and other Po- 


*. tentates, for the mutual Security of England and Holland, and the Pre- 


« ſervation of the Peace of Europe: And the ſaid Mr. Stanbepe having 
« tranſmitted to his Majeſty Copies of his Demands, made by himſelf 


3 


1 


„ or Committee of Council: We therefore t 


The Earl of Nottingbam reported from the Lords Committees, Appoi 
ed to late Matter of F act upon the Treaty of Partition, and to 33 
Addreſs thereupon, That the Committee had accordingly drawn an Ad. 
dreſs to be preſented to his Majeſty ; which was read, and with one 
Amendment, agreed to as follows, url. at, Parton tet! 


1 E your Majeſty's moſt dutiful and loyal Sobjeds, the Lords 


„Spiritual and Temporal in Parliament aſſembled, having te 
<< and conſidered the Treaty, 21 F#b. 3 Hani, 1700, made with to 
French King, together with the ſeparate and ſecret Articles which your 
© Majeſty "ay Ga leaſed to communicate to us, do with all Humilit 
repreſent to your Majeſty, That to our great Sorrow we find the Ma. 
ters thereof to have been of very ill Conſequence to the Peace and Safe. 
* ty of Europe : For beſides the Occaſion it may have given to the late 
„King of Spain to have made his Will in Favour:of the Duke of Anjuu 
<< if this Treaty had taken Effect, the Prejudice to your Majeſty and 
c your * 1m. and indeed to all Europe, by the Addition of Sicily 
<6 Naples, feveral Ports in the Adediterraneun, the Province of Guipuſcca, 
and the Dutchy of Lorrain, had been not only very great, but contrary 
to the Pretence of the Treaty itſelf, which was, to prevent any Uni- 
i brage which might be taken by uniting too many States and Domi. 


“ nions under one Head. 


« And by all the Informations we have yet had of the Progreſs of thi 
fatal Treaty, we cannot find; that the verbal Orders and Inſtructions, 


if any were given to your Majeſty's Plenipotentiaries, were ever conſi- 


gered in any of your Majeſty's Councils, or that the Draught of this 
„Treaty was ever laid before your Majeſty at any Meeting of your 
Council, much leſs that it was adviſed or approved by any Council, 

hiok ourſelves obliged in 
„Duty to your Majeſty, and Juſtice to our Country, moſt humbly to 


© beſcech your Majeſty, that for the ſuture your Majeſty will be pleaſed 


„to require and admit, in all Matters of Importance, the Advice of your 


„ natural-born Subjects, whoſe known Probity and Fortunes may give 
cc 2 Majeſty and your People a juſt Aſſurance of their F idelity in your 

ervice; and in order hereunto, to conſtitute a Council of fuch Per- 
*© ſons, to whom your Majeſty may be pleaſed to impart all Affairs both 
Dat Home and Abroad, which may any Way concern your Majeſty and 
« your Dominions ; for as Intereſt and natural Affection to their Coun- 
entry, will incline them to wiſh the Welfare and Proſperity of it much 
more than others who have not ſuch Ties upon them; and as their Ex- 
e perience and Knowledge of their Country will alſo render them more 
* capable than Strangers of adviſing your Majeſty in the true Intereſts of 


* {trations of your Subjects Duty and Affections, your Majeſty cannot 
doubt of their Zeal in your Service, nor want the Knowledge of Per- 
* ſons fit to be employed in all your moſt ſecret and arduous Affairs. 

And ſince it appears, that the French King's accepting of the King 
<« of Spain's Will is a manifeſt Violation of this Treaty, we humbly ad- 
* viſe your Majeſty, in future Treaties with the French King, to proceed 
* with ſuch Caution, as may carry along with it a real Security.“ 

It being propoſed to ſend to the Houſe of Commons for their Concur- 
rence to the ſaid Addreſs, | 

And Debate thereupon ; 

The Queſtion was put, Whether this Addreſs ſhall be communicated 
to the Houſe of Commons for their Concurrence ? | 

It was reſolved in the Negative. : 58 

Diſſentient, | 

Rocheſter, IV. Oxon, Devonſhire. 

I. Becauſe we conceive, that the laſt Clauſe in the Addreſs does ne- 
ceſfarily imply a War, and that a very long one, by reaſon of the Extent 
unintelligible (at leaſt to us) of a real Security, and the great Improbability 
of obtaining any Terms of that Kind; and ſince this neceſſarily implies 
great Supplies, which cannot be granted without the Houſe of Commons, 
we think their Concurrence in this Addreſs abſolutely neceſſary; and that 
tis very improper for us to deſire that of the King, which, for want of 
ſuch Concurrence of the Commons, we conceive his Majeſty will not think 
fit or prudent for him to grant. | 

2. We conceive all the other Parts of the Addreſs very fit to be com- 
municated to the Houſe of Commons; for upon the Succeſs of it de- 
pends the ſuture Happineſs of this Nation, and as we cannot doubt of 
the Readineſs of the Commons to join in any proper Meaſures towards it, 
ſo we think their Concurrence in it would highly contribute towards the 
obtaining a gracious Anſwer from his Majeſty ; and we cannot but think it 
reaſonable, that the Advice of the whole Nation afſembled in Parliament, 
ſhould be made known to his Majeſty upon this Occaſion. 

3- Having deſired the Houſe of Commons to permit Mr. Secretary Ver- 
non, a Member of their Houſe, to come to. the Committee of Lords, to 
inform them of ſome Matters relating tv this Treaty, we apprehend that 
the Houſe of Commons may think it extraordinary, and not ſuitable to 
the good Correſpondence which is highly neceſſary between the two 
Houſes, not to acquaint them with the Things which have come to our 
Knowledge, partly by the Information of their own Member, 
| 4. And having been otherwiſe informed of ſome Tranſactions re- 

lating to this Treaty, between the Earl of Portland, and Mr. Secretary 
| Vernon, 
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| ben, by ene e of which we have not had a full Account, we think 
2 ee uſeful to the Publiek to communicate this Addreſs to the 


Commons, who have better Opportunity than we have had of enquiring 
into this Matter, which ſeems to be yet in the Dark, and which their 


own Member may help to explain to them. | 
e Kent, | Carnarvon, ; 
Normanby, H. London, Weymouth, 
De Loneueville, Bath, © Jeffreys 
Nottingham, Abingdon, unſdon, 
Srunville, Guilford, N. Dureſme, 
Craven, Willoughby, Tho. Roffen, 
Thanet, Scarſdale, Poulett. 


- Ordered, That the whole Houſe do attend His Majeſty with the Addreſs. 
Ordered, By the Lords Spiritual and Thwart in Parliament afſem- 
bled, That the Lords with white Staves do attend His Majeſty, humbly to 
know what Time His Majeſty will be pleaſed to appoint for this Houſe 
to attend him with the Addreſs. 
4 Martis, 25 die Martii _ 
The Lord-Keeper reported His Majeſty's Anſwer to the ſaid Addreſs. 
LORD, 


60 TH IS Addreſs contains Matters of very reat Moment: 1 will al- 
40 ways take Care, that all Treaties [ ks ſhall be for the Honour 
« and Safcty of England.” s | Mo 

Ordereſ, That the foregoing Report of the Lords Journal do lie upon 
the Table to be peruſed by the Members. 

J Sabbat:, 29 die Martii, 1701. | | 

The Order of the Day being read for the Houſe to reſolve itfelf into a 
Committee of the whole Houſe, to conſider of the State of the Nation, 
and of the Treaty of Partition; | 
Ordered, That the "Treaty of Partition, and the Report from the Com- 
mittee appointed to inſpect the Journals of the Houſe of Lords what Pro- 
ceedings were therein relating to the Treaty of Partition, be referred to 
the Conſideration of the ſaid Committee of the whole Houſe. 3 

Then the Houſe reſolved itſelf into the ſaid Committee, and after 
ſome Time ſpent therein, Mr. Speaker reſumed the Chair; Col. Granville 
reported from the ſaid Committee, That they had come to a Reſolution, 
which they had directed him to report when the Houſe will pleaſe io 
receive the ſame. | 

Ordered, That the Report be made upon Tueſday Morning next. 

7 Maris, 1 die Aprilis, 1701. 

Colonel Granville (according to Order) reported from the Commit- 
tee of the whole Houſe, to whom it was referred to conſider of the State 
of the Nation, and of the Tieaty of Partition, the Reſolution, which they 
had directed him to report to the Houſe, which he read in his Place, 
and afterwards delivered in at the Clerk's Table, where the ſame was 
read, and agreed unto by the Houſe, and is as followeth, v1z. 

Reſolved, That William Earl of Pcriland, by negotiating and conc]ud- 
ing the Treaty of Partition (which was deſtructive to the Trade of this 
Kingdom, and dangerous to the Peace of Europe) is guilty of an High 
Crime and Miſdemeanour. | 

Reſolved, That William Earl of Portland be impeached of High Crimes 
and Miſdemeanours. 

Ordered, That Sir John Leveſon Gower do go up to the Lords, and at 
their Bar, in the Name of the Houſe of Coinmons, and of all the Com» 


mons of England, impeach William Earl of Portland of High Crimes and | 


Miſdemeanours, and acquaint them, That this Houſe will, in due Time, 
exhibit particular Articles againft him, and make good the ſame. 

Ordered, That a Committee be appointed to draw up Articles of Im- 
peachment againſt J/7/;am Earl of Portland. 

And a Cimmittes was accordingly ge Ss 

And Sir John Leveſon Gower went up to the Lords with the faid Im- 
peachment. 

Sir Naa Leveſon Gower reported, That he had been at the Lords 
(according to Order) and at their Bar had impeached William Earl of Port- 
land of High Crimes and Miſdemeanours, and acquainted them, That 
this Houſe will, in due Time, exhibit particular Articles againſt. him, 
and make good the ſame. 

Reſolved, That a Conference be deſired with the Lords, upon Matters 
relating to the Treaty of Partition, 

Ordered, That Mr. St. Jahn do go to the Lords, and. deſire the ſaid 
Conference. | | 


Mr. St. John reported, That he having (according to Order) been at 


the Lords to deſire a Conference, the Lords do agree to a Conference 


accordingly To-morrow at One a-Clock, in the Painted Chamber, 

Ordered, That the Committee who are appointed to draw up the Ar- 

ticles of Impeachment, do manage the ſaid Conference, 
Mercurii, 2 die Aprilis, 1701. 

O-dered, That the Managers appointed for the Conference with the 
Lords, do withdraw into the Speaker's Chamber, and draw up what is to 
be offered at the ſaid Conference, 

Colonel Granville reported, That the Managers appointed to withdravy 
into the Speaker's Chamber, and draw up what is to be oftered at the 
Conference with the Lords, had drawn up the ſame accordingly, and di- 
rected him to report the ſame to the Houſe, which he read in his Place, 
and afterwards delivered in at the Clerk's Table, where the ſame was 
read, and agreed unto by the Houſe, and is as followeth, vz. 


10 II appearing by your Lordſhips Journal, That your Lordfhips have 
received Information of ſome Tranſactions between the Earl of 
* MPariland and Mr. Secretary Vernon, relating to the Partition of the 
* S$peniſh Monarchy, the Commons having the ſaid Matter under their 
Conſideration, deſire your Lordſhips will be pleaſed to communicate to 
the Commons what Informations your Lordſhips have had of any 
Tranſat'ons relating to any Negotiations or "Treaties of Partition of 
the Spaniſh Monarchy by Letters, or otherwiſe: And the Commons 
are fully aſſured, That your Lordſhips will readily concur in aſſiſting 
them in this Inquiry, which they conceive abſolutely neceſſary for 


Vel, VIII, 


1 
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„the Safety and Honour of this Kingdom, and the Preſervation of the 
© Peace of Europe.” | 


„Then the Managers went to the Conference, and being returned, 
Colonel Granville reported, That they had attended the Conference, and 
offered what the Houſe had directed. 

Martis, 8 die Aprilis, 1701. | 

Reſolved, That an humble Addreſs be preſented to his Majeſty, That h 
will pleaſe to give Order, That the Grand Alliance of One thouſand fix 
hundred eighty-nine, with the two Secret Articles, may be laid before 
this Houſe. | 

Reſolved, That an humble Addreſs be preſented to His Majeſty, That 
he will pleaſe to give Order, That the Treaty made in the Year One 
thouſand ſix hundred ninety-eight, with relation to the Electoral Prince 
of Bavaria's having Part of the Tetritorics of the Crown of Spain, may 
be laid before this Houſe. ES, 

Reſolved, That an humble Addreſs be preſented to his Majeſty, That he 
will pleaſe to give Order, That the Powers and Inltructions for making 
the late Treaties may be laid before this Houſe, 

Ordered, That the ſaid Addreſſes be preſented to His Majeſty by ſuch 
Members of this Houſe as are of His Majeſty's moſt Honourable Priyy- 
Council, | 

| 4, Mtereurii, ꝙ die Aprilis, 1701. 

Mr. Secretary Vernon acquainted the Houſe, That their Addrefs having 
been preſented to His Majeſty, 'That His Majeſty would be pleaſed tv 
give Order, that the Grand Alliance of One thouſand ſix hundred eighty - 
nine, and the Treaty of One thouſand fix hundred ninety-eight, and alſo 
the Powers and Inſtfuctions for making the late Treaties, might be laid 
before this Houſe; His Majeſty had been pleaſed to give Order for the 


Inſtructions for either of thoſe Treaties in Writing. 


A Meſſage from the Lords by Sir Richard Holford, and Mr. Pitt. 


Mr. Speaker, 5 | | 
* The Lords do deſire a Conference with this Houſe To-morrow at 


* One a-Clock in the Painted Chamber, upon the Subject-Matter of 
the laſt Conference.“ 


To which the Houſe agreed: And the Meſſengers were called in, and 
Mr. Speaktr acquainted them therewith. | 


Jovis, 10 die Aprilis, 1701. 


Ordered, That the Members who managed the laſt Conference with 
the Lords, do manage the Conference this Day, | 


And the Managers went to the Conference, and being returned, Co- 
lonel Granville reported, That the Managers appointed had attended the 
Conference; That, on the Part of the Lords, the Lord Marquis of Nor- 
manby managed the Conference, and acquainted them, That the Lords had 


which (although not ſign'd by the Earl of Portland) yet was laid before 
the Lords by him, and that there being ſome Queſtions aſked him by the 
Lords, there were his Anſwers alſo; which Powers and Paper Colonet 
Granville read in his Place, and afterwards delivered in at the Clerk's 
Table, where the ſame were read, and are as follow, via. 


GULIELMUS R. 


Uritimus Tertius Dei Gratia Magnz Britanniæ, Franciz, & 
Hiberniz Rex, Fidei Defenſor, &c. Omnibus ad quos præſentes 
Liter# pervenerint Salutem. Quim ad conſervandam uniyerſz Europa: 
Quietem plurimum conducere arbitramur, ut de efficaciſſimis Mediis 
quibus redintegratze Pacis Beneficia confirmari ac conſervari poſſint ſedulo 
& opportune provideatur, neq; ullum Publice Tranquillitati immutan— 
dz periculum evideritius imminere, quam fi eveniat ut Rex Catholicus, 
nullam Sobolem ſuperſtitem relinquens, moriatur, (illum vero Regem 
diu ſupereſſe exoptamus) ac proinde Principes, illam Succeflionem hon tam 
jure quam viribus vindicantes, crudeliflimum Bellum per tot florentia 


Regna, Provincias, OR) excitent; quumq; Nobis ſpes maxima 
eluceſcat, hæc Bella averti poſſe, atq; omnia amicè & feliciter componi, ti 
de cujuſq; Rationibus & Commodis in medium provide conſuleretur: 
Quuùm Nobis deniq; innoteſcat, Sereniſſimum Principem & Dominum Do- 
minum Ludovicum Decimum Quartum, Regem Chriſtianifimum, ac Pre - 
potentes Dominos Dominos Ordines Generales Fœderatarum Belgii 
Provinciarum, in eodem prorſus Animo efle. Sciatis igitur, Quod Nos 
fide prudentia ac in Rebus gerendis uſu perſidelis & perquam dilecti 
Conſanguinei & Conſiliarii noſtri Gulielmi Comitis Portlandiæ, Vice- 
comitis de Cirenceſter, Baronis de Woodſtock, Ordinis Noſtri Periſcelidis 
Equitis; necnon perfidelis & perquam dilecti Conſanguinei & Conſili— 
arii Noſtri Edwardi Comitis Jerſey, unius Primariorum Secretariorum 
Noſtrorum Status; plurimum confift, eoſdem fecimus, ordinavimus & de- 
putayimus, ac per Præſentes facimus, ordinamus & deputamus veros & 
indubitatos Commiſſarios & I'lenipotentiarios NMoftros, dantes & conce- 
dentes jiſdem aut eorum alteri plenam & omnimodam Poteſtatæm atq; 
Authoritatem, pariter & Mandatum generale & ſpeciale, ut pro Nobis & 
Noſtro Nomine, cum præfatorum Sereniſſimi Regis Chriſtianiſſimi, ac 
Dominorum Ordinum Generalium Fœderatarum Belgii Provinciarum 
Commiſſario ac tlenipotentiario, ſive Commiſſariis ac Plenipotentiariis, de 
& ſuper Præmiſſis conveniant, colloquantur & tractent, eaq; omnia perfi- 
ciant & concludant, quæ ad Bella de Succeſſione Hiſpanica avertenda, ſta- 
biliendamq; Europæ Pacem omni meliori modo faciant & conducant ; 
Promittentes bona fide & in Verbo Regio, Nos omnia & ſingula quæ a dic- 
tis Commiſſariis ac Plenipotentiariis Noſttis, vel eorum altero, vi Præſen- 
tium concluſa fuerint, grata, rata & firma habituros, nec contra eorum ali- 
quid contraventuros, ſed eadem ſanctè & inviolabiliter obſervaturos. In 
quorum omnium majorem Fidem ac Robur, haſce Literas Manu Noſtia 
Regia ſignatas, Magno Noſtro Anglia digillo muniri fecimus: Qu 
dabantur in Palatio Noſtro apud Kenſington Die Secundo Menſis Januarii, 
Anno Domini 145? Regniq; Noſtri Undecimo. 

X x x GULIELAMUS 


Treaties and Powers ta be laid before this Houſe; but that there were no 


ordered to be laid before this Houſe T'wo Powers, and alſo a Paper, 
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GULIELMUS K 


12 


berni Rex, Fidei Defenſor, &c. Omnibus & ſingulis ad quos 


Yrefſentes' Literz petvenerint Salutem. Quuͤm ad conſervandam Quietem |. 


ublicam plurimùm coriducere arbitramur, ut de efficaciſimis Mediis 
quibus redintegratæ Pacis Beneficia confirmari & augeri poſſint ſedulò & 
opportune provideatur: Quùmq; Nobis innoteſcat Screniffimum Princi- 


pem & Dominum Dominum Leopoldum Romanorum Imperatorem, tum 
dereniſũmum Principem & Dominum Dominum Ludovicum Decimum 


Quartum Regem Chriſtianiſſimum, ac Præpotentes Dominos Dominos 


Ordines Generates Fœderataruin Belgii Provinciarum, in eo Animo elle, 


ut Conſilia ſua Nobiſcum invicem communicare, & de iis quz ad mu- 


tuam Amicitiam firmius aſtringendam, quzq; præſentis temporis Ra- 
tionibus maxime accommoda ſint in commune conſulere velint. Sciatis 


igitur, Quod Nos fide prudentià & in Rebus gerendis uſu perdilecti & 
rquam fidelis Conſanguinei & Conſiliarii/Noftri Gulielmi Comitis de 


re Ordinis Noſtri Periſcelidis Equitis ; ac Confiliarii Noſtri Ed- 
wardi Comitis de Jerſey, unius Primariorum Secretariorum Noſtrorum 


Status, plurimum confiſi, eoſdem fecimus, ordinavimus ac deputavimus, 
{ſ.cut per Præſentes facimus, ordinamus & deputamus, veros & indubitatos 
Commiſſarios & Deputatos Noſtros, dantes & concedentes iiſdem Com- 
miſſariis & Deputatis Noſtris, aut eorum alteri, plenam & omnimodam 
Poteſtatem atq; Autoritatem, pariter & Mandatum generale ac ſpeciale, 
ut pro Nobis & Noſtro Nomine, cum præfatorum Sereniflimi, Romano- 


ac Deputatis, pleni etiam Poteſtate munitis, de & ſuper Præmiſſis con- 
veniant, colloquantur & tractent, eaq; omnia perficiant & concludant 
qua ad edi finem omni meliori modo faciant & conducant. Pro- 
mittentes bona fide & in Verbo Regio, Nos omnia & ſingula quæ a dictis 
Commillartis Noftris, aut ab oorum altero, vi Præſentium concluſa 
ſucrint, grata, rata & firma habituros, nec contra eorum aliquid 
contraventuros aut contraveniri paſſuros. In quorum omnium majorem 
Fidem ac Robur, haſce Literas Manu Noſtra Regia ſignatas, — 
Noſtro Angliz Sigillo muniri fecimus: Quæ dabantur in Palatio 
Noſtro a . Loo, Primo Die Menſis Julii Anno Domini Milleſimo 
ſexcenteſimo nonageſimo nono, Regniq; Noſtri Undecimo. | 


The Lord Portland's Paper is as follows, viz. 


« AT the ry aqua, Sad the Summer of the Year 99, when J was in 
« +3 Holland at my Country Houſe, and when the King would have 
«« me be concerned in the negotiating of this Treaty with the Emperor, 
c the French King, and the States; being very unwilling to meddle with 
* Buſineſs again, from which I was retired ; before | would engage my- 
« ſelf, I adviſed with my Friends in Holland, and writ into England to 
% Mr. Secretary Vernon, as my particular Friend, Whether it was ad- 


vileable for me to engage in any Buſineſs again? To which Mr. Ver- 


©< nan anſwered in Subſtance, That this would not engage me but for a 
« little while; that I being upon the Place, and generally acquainted 
« with the Foreign Miniſters, it would be eaſier for the King, and pro- 
de perer for me to be employed in it than any body elſe, that muſt be 
„ gthcrwiſe ſent for on purpoſe,” | 

The Earl of Portland being deſired by the Lord Somers, with the Leave 
of the Houſe, to declare if he pleaſed, Whether the Lord Somers's Name 
was mentioned in the Letter he received from Mr. Secretary Vernon; 

The Earl of Portland declared, That if he had remembered any ſuch 
thing in the Letter, and had not inſerted it in the Paper which he had de- 
livered to the Houſe, he ſhould have thought he had deceived the Houſe. 

Ordered, That the Conſideration of the ſaid Report be adjourned till 
To-morrow morning. | 

| Venerit, 11 die Atrilis, 1701. | 

Mr. Secretary Vernon preſented to the Houſe (purſuant to their Addreſs 
to his Majeſty) ſeveral Treaties and Tranſlations of them, and of the 
Powers for them, and a Schedule of them; 

And the Schedule was read. | 

Mr. Secretary Hedges preſented to the Houſe (purſuant to their Ad- 
dreſs to His Majeſty) the Tranſlation of the Treaty between the Emperor 
and the States-General, called the Grand A'liance, with the Separate 
Articles, dated May 12, fot and acquainted the Houſe, That he had 
the Original in his Cuftcdy for the Service of the Houſe. 

The Title of the ſaid Treaty was read. | 

Then the Report of the Conference with the Lords Yeſterday was read. 

Ordered, That Mr. Secretary Vernon do lay before this Houſe all the 
Letters and Copies of Letters which have paſſed between himſelf and the 
Far! of Periland in the Years 1698, 1699, or at any other Time, with 
relation to any Treaty concerning the Partition of the Spaniſh Dominions. 

Ordered, That the ſaid Letters and Copies of Letters be laid before this 
Houſe To-morrov Morning. 5 

Sabbatt, 12 die Ap tits, 1701. 

Mr. Secretary Vernon (according to Order) preſented to the Houſe the 
Letters and Copies of Letters between him and the Earl of P.riland, re- 
lating to the Ireaty of Partition, with a Liſt of them; 

And the Liſt was read. | 

Oraered, That a Committee be appointed to tranſlate the ſaid Letters, 
and report the ſame to the Houſe; and a Committee was appointed ac- 
cordingly, and they are to fit de die in diem. | | 

Lune, 14 die Aprilis, 1701. 

Sir God/rey Copley reported from the Committee appointed to tranflate 
the Letters between Mr. Secretary Fernan and the Earl of Portland, re- 
lating to the Treaty for the Partition of the S8panyh Dominions, That 
they had tranſlated them accordingly, and he delivered them in at the 
Clerk's Table, where the ſame, and the Copies of the Letters ſent by 
Mr. Secretary Fernen to the Earl of Portland, were read (all of them 
dated in the Vear 1698). 

And the Treaty in the Year 1698, with the Secret and Separate Arti 


cles: And alſo, 


The Treaty called the Grand Alliance, with the Separate Articles, 
dated Ay 12, 1689, were read. : 
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9 LEE, ; „ ˙•—˙ ET} - Ordered, That the Serjcant do go with ine Mace into i; f 
Forts Tertius Dei Gratia Mayne Britaonie, Francie & Hi- t, and | 22 
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Ordinum Generalium Fœderatarum Belgii Proviaciarum Commitfariis 
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and the Court of Requeſts, and Places adjacent, and ſummon {rg 
bers there to attend the Service of the Houſe immediately. + | 
Ape ko went Z— GB Lend oo 
And being returned; at os BE As c 
And a Debate being in the Houſe touching the Lord Somers, _ 
Pe 24 Houſe was . That hy Lord Somers. had heard, that the 
ouſe was upon a Debate concerning him, and that he deſired ight 
be admitted io, a6 Hoa. | 828 Fa 5 1 8 U 
Reſelved, That the Lord Somers be admitted in, and heard. 
Ordered, That Candles be brought inn 12 
And Candles were brought in accordingly.) | 
Then a Chair was ſet by the Serjeant, a little within the Bar on the leſt 
Hand coming in; and the Serjeant had Directions to acquaint the Lord 
Somers, T hat he "yy come in; and the Door being opened, his Lorg- 
ſhip came in, and Mr. Speaker acquainted his Lordſhip,” That he might 
repoſe himſelf in a Chair provided for him; and his Lordſhip was heard 
what he had to offer to the Houſe : And after his Lordſhip withdrew the 
_ came = this wat . . | M nn bs 7991 
Keſolved, That John Lord Somers, by adviſing His Majeſty in the 
One hooked ſix Sandes ninety- ei 2 the Treaty for Partition hes, 
Spaniſh Monarchy, whereby large Territories of the King of Spain's 
Dominions were to be delivered up to France, is guilty of a Hi 2 
and Miſdeameanour. 1 | 
Reſolved, That Jobn Lord Semers be impeached of High Crimes and 
Miſdemeanours. n 5 | 
Ordered, That Mr. Harcourt do go up to the Lords, and at their Bar, 


fl N 


in the Name of the Houſe of Commons, and of all the Commons of 


e impeach 7% Lord Somers of High Crimes and Miſdemeanours; 
and acquaint them, That this Houſe will, in due Time, exhibit particu- 
lar Articles _ him, and make good the ſame, - X . 

Reſolved, Phat Edward Earl of Orford, by adviſing His Majeſty in the 
Year One Thouſand fix hundred ninety-cight to the Treaty of Partition 
of the Spaniſh Monarchy, whereby large Territories of the King of Spain's 
Dominions were to be delivered up to France, is guilty of a Aigh rime 
and Miſdemeanour. | 

Reſolved, That Edward Earl of Orford be impeached of High Crimes 
and Miſdemeanours. | ; 

Ordered, That Colonel Byerly do go up to the Lords, and at their Bar, 
in the Name of the Houſe of Commons, and of all the Commons of 
England, impeach Edward Earl of Orford of High Crimes and Miſdemean- 
ours ; and acquaint them, That this Houſe will, in due Time, exhibit 
particular Articles againſt him, and make good the ſame, 

Reſolved, That Charles Lord Halifax, by adviſing His Majeſty in the 
Year One thouſand ſix hundred ninety-eight to the Treaty of Partition 
of the Spaniſh Monarchy, whereby large Territories of the King of Spain's; 
Dominions were to be delivered up to France, is guilty of a Hen rime 
and Miſdemeanour. 5 

Reſolved, That Charles Lord Halifax be impeached of High Crimes and 
Miſdemeanours. | 

Ordered, That Mr. Bruges do go to the Lords, and at their Bar, in 
the Name of the Houſe of Commons, and of all the Commons of Englagd, 
impeach Charles Lord 1 of High Crimes and Miſdemeanours; and 
acquaint them, That this Houſe will, in due Time, exhibit particular 
Articles againſt him, and make good the ſame. | 

Martis, 15 die Aprilis, 1701. 

Mr. Harcourt reported, That he had (according to Order) been at the 
Lords, and in the Name of this Houſe, and of all the Commons of 
England, impeached John Lord Somers of High Crimes and Miſdemean- 
ours; and acquainted the Lords, That this Houſe will, in due Time, 
exhibit particular Articles againſt him, and make good the ſame. 

Colonel Byerly reported, That he had ere, to Order) been at the 
Lords, and impeached Eduard Earl of Orford of High Crimes and Miſ- 
demeanours; and acquainted the Lords, That this Houſe will, in due 
Time, exhibit particular Articles againſt him, and make good the ſame. 

Mr. Bruges reported, That he had (according to Order) been at the 
Lords, and impeached Charles Lord Halifax of High Crimes and Miſ- 
demeanours; and acquainted the Lords, That this Houſe will, in due 
Time, exhibit particular Articles againſt him, and make good the ſame. 

Ordered, That it be referred to the Committee (appointed to draw up 
Articles of Impeachment againſt J/illiam Earl of Portland), to draw up 
Articles of Impeachment allo againſt the ſaid John Lord Somers, Edward 
Earl of Orford, and Charlis Lor F el, and that they do ſit de de in diem. 

Ordered, That the Letters, and Copies of the Letters preſented to the 
Houſe by Mr. Secretary Vernon, relating to the Partition-Treaty, and 
the Tranſlation of the ſaid Letters, be referred to the Conſideration of the 
ſaid Committee. 

A Copy of the Letter from the Lord Somers to His Majeſty (which his 
Lordſhip delivered in to the Houſe Yeſterday) dated the twenty-eighth of 
Auguſt, One thouſand fix hundred ninety-eight, was read. 

Ordered, That the ſaid Copy of the ſaid Letter be referred to the Con- 
ſideration of the ſaid Committee. | 

Ordered, That Mr. Bruges and Mr. How do withdraw into the Speaker's 
Chamber, and tranſlate a Letter from His Majeſty to the Lord Somers, 
dated Auguſt 1. One thouſand fix hundred ninety-eight, which his Lord- 
ſhip alſo Yeſterday delivered in to the Houſe, and report the ſame to the 
Houſe, 

Reſoived, That an humble Addreſs be preſented to His Majeſty, That 
he will be pleaſed to remove 7% Lord Somers from his Council and 
Preſence for ever, 

Reſelved, That an humble Addreſs b preſented to His Majeſty, That 
he will be pleaſed to remove Edward Earl of Orford from his Council and 
Preſence for ever. | 

Reſolved, That an humble Addreſs be preſented to His Majeſty, That 
he will be pleaſed to remove Charles Lord Huliſax from his Council and 
Preſence for ever. | 

Refolved, That an humble Addreſs be preſented to His Majeſty, That 
he will be pleaſed to remove Milliam Earl of Portland from his Council 


and Preſence for ever. 


Reſclued, 


his 


* 4 
＋ 
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A r B: N 
\ Reſolved, That an Addreſs be drawn up upon the ſaid Reſolutions; and 
upon the Debate of the Houle, to be preſented to his Majeſty. | 
"" Ordered, That it be referred to the Committee (who are to draw up the | 
Articles of Impeachment) to draw up the ſaid Addreſs. 
n That the ſaid Addreſs be preſented to his Majeſty by the whole 
Houle. ' | 


= 
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| „ Charles Lord Halifcx; of High Crimes and Miſdemeanours ; their 

** Lordfhips think themſelves obliged to put this Mouſe in mind, That 
as yet no particular Articles have been exhibited againſt the ſaid Lords; 
*© which, after Impeachments have been ſo long depetiding, is due in 


* Juſtice to the Perſons concerned, and agreeable to the Methods of Par- 
*© liament in ſuch Caſes.” 


Mr. Bruges reported, That he and Mr. How had (according to Order) |] Reſolved, That an Anſwer be returned to the Lords, That the Articles 


tranſlated the Letter from his K the Lord Femers; and he deli- 
yered the. ſame in at the Clerk's. able, where the ſaid Tranſlation was 

Ordered, That the ſaid Letter and Tranſlation be referred to the Con- 
ſideration of the ſaid Committee. | 

. | Morcurii, 16 die Aprilis, 1701. 

Mr. Bromley reported from the Committee, to whom it was referred to 
draw up an Addreſs upon the Reſolutions Yeſterday, and upon the De- 
bate of the Houſe to be preſented to his Majeſty, "That they had drawn 
up an, Addreſs accordingly, which they had directed him to report to the 
Houſe; which he read in his Place, and afterwards delivered in at the 
Clerk's Table, where the ſame was read, and (with an Amendment) agreed 
unto by the ſaid Houſe, and is as follows; viz. 


The Humble Addreſs of the Houſe of Commons to the K ING. 
Ne Gracious Sovereign, 
10 W E Your Majeſty's moſt dutiful and loyal Subjects, the Com- 
40 mons in Parliament aſſembled, do humbly crave Leave to re- 


ie preſent to Your Majeſty the great Satisfaction we have from our late 
«« 3 concerning the Treaty of Partition made in the Year One 


againſt the Lords impeached are preparing, and in a ſhort time this Houſe 
will ſend them up to the Houſe of Lords. 


them therewith. 
Mercurii, 7 die Maii, 1701. 

Sir Barthelometu Shower acquainted the Houſe, from the Committee 
appointed to draw up the Articles of Impeachment againſt the Lords im- 
peached, That they had drawn up Articles of Impeachment accordingly 
againſt the Earl of Orford.. 

O dere, That the ſaid Articles be reported To-morrow Morning. 

| a Jovis, 8 die Maii, 1701. 

Sir Bartholomew Shower (according to Order) reported, from the Com- 
mittee to whom it was referred to draw up Articles of Impeachment againſt 
the Lords impeached, the Articles of Impeachment againſt Edward Earl 
of Orford, which he read in his Place, and afterwards delivered in at the 
Clerk's Table, where the ſame were once read. 

Reſolved, That the ſaid Articles be read a ſecond time, Article by Ar- 
ticle: And the ſame were ſeverally read a ſecand time; and upon the 
Queſtion ſeverally put thereupon, 585 unto by the Houſe to be the 


« thouſand ſix hundred ninety- eight (on which the Treaty in One thou- 
« ſand ſix hundred ninety-nine was founded), to ſee Vow Majeſty's 
« great Care of Your People and this Nation, in not entering into that 
6 Ne otiation without the Advice of Your Engliſh Councillors: And 
40 fading that John Lord Semers (on whoſe Judgment Your Majeſty did 
e chiefly rely in that ſo important Affair) did, in Concert with EA. 
« ward Earl of Grford, and Charles Lotd Halifax, adviſe Your Majeſty 
<« to enter into that Treaty of ſo dangerous Conſequence to the Trade and 
« Welfare of this Nation ; and who, to avoid the Cenſure which might 
« juſily be apprehended to fall on thoſe who adviſed the ſame, endeavour- 
« ed to infinuate, That Your Majeſty, without the Advice of Your 
« Council, entered into that Treaty, and under Your Sacred Name to 
« ſeek Protection for what themſelves had ſo adviſed ; of which Treat- 
« ment of Your Majeſty we cannot but have a juſt Reſentment. And 
« that they may be no longer able to deceive Your Majeſty, and abuſe 
« your People, we do humbly beſeech Your Majeſty, That you will be 
« nleaſed to remove John Lord Somers, Edward Earl of Orferd, and 
« Charles Lord Halifax, from your Council and Preſence for ever; as 
« alſo 1#/iliam Earl of Portland, who tranſacted thoſe Treaties, fo un- 
« juſt in their own Nature, and ſo fatal in their Conſequences to this 
« Nation, and the Peace of Europe. And we humbly crave Leave, 
% upon this Occaſion, to repeat our Aſſurances to Your Majeſty, That 
« we will always ſtand by and ſupport Your Majeſty to the utmoſt of our 
« Power, againſt all Your Enemies both at home and abroad.” 


Ordered, That ſuch Members of this Houſe as are of his Majeſty's 
moſt Honourable Privy-Council, do humbly know his Majefty's Plea- 
ſure, when he will be attended by this Hou: 


Mercurii, 23 die Ajrilis, 1701. 
Mr. Secretray Hedges acquainted the Houſe, That his Majeſty had been 


pleaſed to appoint to be attended by this Houſe this Afternoon at Five 
o'Clock at Kenſington. 
; Jovis, 24 die Aprilis, 1701. 
Mr. Speaker reported, That he with the Houſe did Yeſterday preſent to 


His Majeſty their humble Addreſs; and that his Majeſty was pleaſed to 
give a moſt Gracious Anſwer thereunto as follows: v:z. 


Gentlemen, 
00 | AM willing to take all Occaſions of an you very heartily 


for the Aſſurances you have frequently given Me, and now repeat, 
« of ſtanding by and ſupporting Me againſt all Our Enemies, both at 
« home and abroad; towards which nothing, in My Opinion, can con- 
tc tribute ſo much, as a good Correſpondence between Me and My Peo- 
ce ple; and therefore you may depend upon it, that I will employ none in 
« My Service, but ſuch as ſhall be thought moſt likely to improve that 
« mutual Truſt and Confidence between Us, which is ſo neceſſary in 
this Conjuncture, both for our own Security, and the Defence and 
6. Preſervation of Our Allies.” 


Reſolved, Nemine contradicente, 
That the humble Thanks of this Houſe be given to his Majeſty, for 
his Majeſty's moſt Gracious Anſwer to the ſaid Addreſs, 
Ordered, T hat ſuch Members of this Houſe as are of his Majeſty's 
moſt Honourable Privy-Council, do give his Majeſty the ſaid humble 
Thanks of this Houſe. 


Martis, 29 die Aprilis, 1701. 

Mr. Secretary Hedges reported to the Houſe, That their Thanks for 
his Majeſty's moſt Gracious Anſwer to their Addreſs had been preſented 
to his Majeſty ; and that his Majeſty received the ſame very gracioully, 

Lune, 5 die Man, 1701. 
A Meſſage from the Lords by Sir Robert Legard and Sir Richard Halford. 


Ar. Speaker, 
« The Lords have commanded us to acquaint this Houſe, That they | 


% having on the firſt Day of April laſt ſent up to their Lordſhips an Im- 
« peachment againſt 7/illiam Earl of Portland, of High Crimes and Miſ- 


Articles of Impeachment againſt the Earl of Orford : And are as follow : 
vix. 


Articles exhibited by the Knights, Citizens and Burgeſſes in Parliament aſ- 
ſembled, in the Name of themſelves, and of all the Commons of England, 
again/i Edward Earl of Orford, in maintenance of their Impeachment 
again/! him for High Crimes and Miſuemeanours. h 


[Theſe Articles being printed in the Proceedings of the Lords, Vol. V. 
P. 340 to 344, are not here inſerted.] 


Ordered, That the ſaid Articles of Impeachment be engroſſed. 

Reſoived, That ſuch Witneſſes as are neceſſary to be made uſe of in 
relation to the ſaid Impeachment, have the Protection of this Houſe dur- 
ing their Attendance upon that Service. 


Veneris, q die Maii, 1701. 

The engroſſed Articles of Impeachment againſt Edward Earl of Or- 
ford were read. 

Ordered, That the ſaid Articles of Impeachment be carried up to the 
Lords. | | 

Ordered, That Colonel Byerly do carry the ſaid Articles of Impeach- 
ment to the Lords; and that he do alſo demand, That the Earl of O. 
ford do give ſufficient Security to abide the Judgment of the Houſe of 


Lords. 


Colonel Byerly reported, That he had (according to Order) carried up 
to the Lords the Articles of Impeachment againſt the Earl of O, ford ; 
and had demanded, That the ſaid Earl do give ſufficient Security to abide 
the Judgment of the Houſe of Lords. | 


Martis, 13 die Maii, 1701. 
Reſoived, That a further humble Addreſs be preſented to His Majeſty, 


That He will be graciouſly pleaſed eſfectually to anſwer the Addreſs of 
this Houſe, for removing John Lord Somers, Edward Earl of O, ford, 


| Charles Lord Halifax, and William Earl of Portland, from his Council 


and Preſence for ever. 

Ordered, That the ſaid Addreſs be preſented to his Majeſty; by ſuch 
Members of this Houſe as are of his Majeſty's moſt Honourable Privy- 
Council. | 

Jovis, 15 die Maii, 1701. 

A Meſſage from the Lords by Sir Richard 1 and Mr. Pitt. 

Mr. Speaker, We are commanded by the Lords to deliver to this Houſe 
the Anſwer of Edward Earl of Orford, to the Articles exhibited againſt 
him by the Knights, Citizens, and Burgeſſes in Parliament aſſembled, 
in the Name of themſelves, and of all the Commons of England, in 
maintenance of their Impeachment againſt the ſaid Harl for High Crimes 
and Miſdemeanours, ſuppoſed to be committed by him: And they deli 
vered the ſame accordingly. 

Ordered, That the ſaid Anſwer be read To-morrow Morning, 


A Meſſage from the Lords by Sir Richard Halford and Mr. Pitt. 

Mr. Speaker, The Lords have commanded us to acquaint this Houſe, 
That on the firſt Day of April laſt, this Houſe having fent up to their 
Lordſhips an Impeachment againſt William Earl of Portland, for High 
Crimes and Miſdeineanours ; and having alſo on the fifteenth Day of the 
ſame Month ſeverally impeached Zohn Lord Somers, and Charles Lord 
Halifax, of High Crimes and Miſdemeanours ; their Lordſhips think 
themſelves obliged to put this Houle in mind, That as yet no particu- 
lar Articles have been cxhibited againſt the ſaid Lords; which, after 
Impeachments have been fo long depending, is due in Juſtice to the Per- 
ſons concerned, and agreeable to the Methods of Pailiament in ſuch 
Caſes. 

Reſolved, That an Anſwer be returned to the Lords, That the Articles 
againſt William Earl of Portland, John Lord Somers, and Charles Lord 
Halifax, are preparing, and in a ſhort time this Houſe will ſend them u p 
to the Houſe of Lords. 

And the Meſſengers were called in again, and Mr. Speaker acquainted 
them therewith, | 

Venerts, 16 die Mali, 1701. 


% Jemeanours; and having alſo on the fifteenth Day of the ſame Month 
& ſeverally impeached John Lord Somers, Edward Earl of Orferd, and 


3 


The Anſwer of Edward Earl of Orford, to the Articles of Impeach. 
ment againſt him was (according to Order) read, and is as follows; viz, 


The 


And the Meſſengers were called in again, and Mr. Speaker acquainted'- 


4 


($23) - 


The Anſtoer of Edward Carl of Qriord, to the driicles exhibited again him 1 
0 the T Citizens, 2 eas in Parliament aſſembled, in the 
Name land, in maintenance of 


| of themſelves, and of all the Commons of Eng 
ther Impeachment agar the ſaid Earl for high Crimes and Miſdemeanours, 
ſuppoſed to he commuted by him. 1 5 g 


This Anſwer being in the Lords Proceedings, Vol. V. Page 360=244» 


is here omitted. 


jo 


to draw up the Articles of Impeachment, ow b 
Ordered, That the _ Committee do prepare a Replication to the ſaid 
Anſwer ; and that the ſaid Committee do fit de die in diem. 


Mr. Harcourt reported from the Committee appointed to draw up 
Articles of Impeachment, That they had drawn up Articles accordingly 
againſt John Lord Somers, Baron of Eveſham, in maintenance of the Im- 
peachment againſt him for high Crimes and Miſdemeanors : And he read 
the ſame in his Place, and afterwards delivered them in at the Clerk's 
Table, where they were read, Article by Article; and upon the Queſtion 
ſeverally put thereupon, agreed unto by the Houſe to be Articles of Im- 
peachment of high Crimes and Miſdemeanours againſt the ſaid Lord 


Somers; and are as follow; v:z. | 


Articles exhibited by the Knights, Citizens, and Burgeſſes in Parliament aſſem- 


hed, in the Name of themſelves, and of all the Commons of England, again 
John Lord Somers, Baron of Eveſham, in maintenance of their Impeach- 
ment againſt him for high Crimes and Miſdemeanours. | 


[Theſe Articles being in the Lords Proceedings, Vol. V. Page 345 to 


350, are here omitted-] 
Lunæ, 19 die Maii, 1701. 3 
The engroſſed Articles of Impeachment againſt Jahn Lord Somers were 
read, and ſome Amendments were made by tho Houſe to one of them. 
Ordered, That Mr. Harcourt do carry the ſaid Articles up to the Lords. 
Ordered, That Mr. Harcourt do alſo pray and demand, That the ſaid 
Fas Lord Somers do give ſufficient Security to abide the Judgment of the 
ouſe of Lords. 0 


Mr. Harcourt reported, That he had (according to Order) carried up 
to the Lords the Articles of Impeachment againſt John Lord Somers, and 
32 and demanded that the ſaid John Lord Somers do give ſufficient 


ecurity to abide the Judgment of the Houſe of Lords thereupon. 


Mercurii, 21 die Maii, 1701. 

A Meſſage from the Lords by Sir Robert Legard and Mr. Gery. 

Mr. Speaker. The Lords command us to acquaint this Houſe, That 
their Lordſhips having been deſired by the Earl of Orford, that a Day may 
be appointed for his ſpeedy Trial, their Lordſhips finding no ee 
by Replication of this Houſe, think fit to give Notice thereof to this Houſe. 

They alſo command us to acquaint this Houſe, That they having on 
the firſt Day of April laſt ſent up their Lordſhiſhips an Impeachment 
againſt William Earl of Portland, for high Crimes and Miſdemeanours; 
and having alſo on the fifteenth Day of the ſame Month impeached 
Charles Lord Halifax for High Crimes and Miſdemeanours; and there 
being as yet no particular Articles exhibited againſt the ſaid Lords, their 
Lordſhips think themſelves obliged to put this Houſe in mind thereof; 
which, after Impeachments have ſo long depended, is a Hardſhip to the 
Pesſons concerned, and not agreeable to the uſual Methods and Proceed- 
ings of Parliament in ſuch Caſes. | 

Reſolved, That this Houſe will ſend an Anſwer to the ſaid Meſſages 
relating to the ſaid Impeachments by Meſſengers of their own, 

And the Meſſengers were called in, and Mr. Speaker acquainted them 
therewith. 5 DTS 
8 Veneris, 23 die Maii, 1701. 

Sir Bartholomew Shower reported from the Committee appointed to draw 
up the Articles of Impeachment, That they had conſidered of the 
Anſwer of Edward Earl of Orford, and had drawn up a Replication there- 
unto, which they had directed him to report to the Houſe; which he 
zead in his Place, and afterwards delivercd in at the Clerk's Table; 
where the ſame was.read, and (with an Amendment) agreed unto by the 
Houfe : And is a followeth; vi. | 


The Commons have donſidered the Anſwer of Edward Earl of Orford, to 
the Articles of Impeachment exhibited againft him by the Knights, Citizens, and 
Burgeſſes aſſembled in Parliament ; and do aver their Charge of High Crimes and 
Miſdemeanours againſt him to be true, and that the ſaid Earl is guilty in ſuch 


manner as he flands accuſed and impeached ; and that the Commons will be ready 
to prove their Charge againſt him, at ſuch convenient Time as ſhall be appointed | 


4 


for that Purpoſe. 


Ordered, "That the ſaid Replication be engroſſed. 

Sir Barth:lymew Shower alſo reported from the ſaid Committee, That 
they had directed him to move, that they may have Power to ſend for Per- 
ſons, Papers, and Records, that ſhall be thought neceſſary to be uſed at 
the Trial of the ſaid Earl; and to proceed in the moſt ſpeedy and ſecret 
Way they can for the Advantage of the Proſecution. | 

Ordered, That the ſaid Committee have Power to ſend for Perſons, 
Papers, and Records, that ſhall be thought neceſſary to be uſed at the 
Trial of the ſaid Earl; and to proceed in the molt ſpeedy and fecret Way 
they can for the Advantage of the Profecution. 

Ordered, That the ſaid Committee have Power to ſend ſome of their 
Number to examine Mr. Samuel Shepherd in the Tower. 

Ordered, That the ſaid Committee do confider of the Meſlages from the 
Lords relating to the Impeachments, and inſpect the Precedents of Meſ- 


ſages in relation to former Impeachments, and report the ſame to the 


Houle. 
Sabbati, 24 die Mau, 1701. 


A Meſſage from the Lords by Sir 7h ins and Sir Robert Legard. 
3 | 


Ordered, That the ſaid Anſwer be referred to the Committee appoin A 
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Copy 
Articles exhibited by the Knights, Citizens, and Burgeſſes 
OY in the - 
land, in maintenance of their Impeachment: againſt bim for High Crime 
and Miſdemeanours, ſuppoſed to be by him committed; wwe they de- 

Ordered, That the Anſwer of the' Lord Somers to the Articles of In- 


= The Lords have comhmarided us to deliver to this Houſe 3 


in Parliament 


470 tha exhibited againſt him, be read To-morrow Morning at Eleven 
o Clock. © | © | „ | 


artis, 27 die Main, 1701. | | 
The Anſwer of the Lord Somers to the Articles of Impeachment exhi- 
bited againſt him was, according to Order, read, and is as follows; viz, 
The An wer of John Lord Somers, Barn of Eveſham, to the Articles eh 
bited by the Knights, Citizens, and Burgeſſes in Parliament aſſembled, in i}; 
| 2 ro ep, and 7 all r of England, in maintenance of 
their Impeachment againſt him for High Crimes and M:ſdemeanour 
by him to be — W . N Arbe 
[This Anſwer being in Vol. V. Page 345, & ſeg. is here omitted.) 


Ordered, That the ſaid Anſwer be referred to the Committee appointed 
to draw up the Articles of Impeachment. | 9 
Ordered, That it be referred to the ſaid Committee to prepare a Repli- 
cation thereunto. | | | | 

The engroſſed Replication to the Anſwer of the Earl of Orford to the 
Articles of Impeachment exhibited againſt him, was read. 

Sabbati, 31 die Maii, 1701. 

Mr. Bromley reported from the Committee to whom it was referred to 
draw up the Articles of Impeachment, and who were to conſider of the 
N from the Lords relating to the Impeachments, and inſpect the 
Precedents of Meſſages in relation to former Impeachments, and report 


the ſame to the Houſe, That they had conſidered the ſaid Meſſages, and 


inſpected the Precedents; and that they had drawn up an Anſwer tothe 
Meſſage from the Lords the twenty-firſt inſtant, and had directed him 
to report the ſame to the Houſe; which he read in his Place, and after- 
wards delivered in at the Table; where the ſame was read, and is as 
followeth; viz. , 

In Anſwer to your Lordſhips Meſſage of the twenty-firſt inſtant, the 
Commons have prepared a Replication to the Earl of Orford's Anſwer to 
the Articles of Impeachment of High Crimes and Miſdemeanours, exhi- 
bited againſt him, and at preſent defer bringing it up to your Lord- 
ſhips, becauſe in the Trial of the ſeveral Impeachments now depending, 
the Commons think it moſt proper, from the Nature of the Evidence that 
will be given at the ſaid Trials, to begin with the Trial of the Impeach- 
ment of John Lord Somers of High Crimes and Miſdemeanours, 

As to your Lordſhips other Meſiage, the Commons take it to be with- 
out Precedent, and unparliamentary ; they, as Proſecutors, having a 
Liberty to exhibit their Articles of Impeachment in due time, of which 
they, who are to prepare them, are the proper Judges; and therefore, 
for your Lordſhips to aſſert, That having not yet exhibited particular 
Articles againſt William Earl of Portland, and Charles Lord Halifax, is a 
Hardiſhip to them, and not agreeable to the uſual Methods and Proceed- 
ings in Parliament in ſuch Caſes, does, as they conccive, tend to the 
Breach of that good Correſpondence betwixt the Two Houſes, which 
ought to be mutually preſerved. 
Reſolved, That the Houſe doth agree, That the ſaid Anſwer be return- 
ed to the Lords to their Lordſhips ſaid Meſſages. 

Ordered, That Mr. Bromley do carry the ſaid Anſwer to the Lords. 


Sir Barthelomew Shower alſo reported from the ſaid Committee, That 
they had drawn up a Replication to the Anſwer of the Lord Somers to the 
Articles of Impeachment exhibited againſt him, which they had directed 
him to report to the Houſe ; which he read in his Place, and afterwards 
delivered in at the Clerk's Table, where the ſame was read and agreed 
unto by the Houſe : And is as follows; vis. 

The Commons have conſidered the Anſwer of John Lord Somers to the 
Articles of Impeachment exhibited againſt him by the Knights, Citizens, 
and Burgeſſes aſſembled in Parliament, for High Crimes and Miſdemean- 
ours. The ſaid Commons do aver their Charge againſt the ſaid Lord Somers 


to be true ; and do ſay, that he is uilty in the Manner as he ſtands ac- 


cuſed and impeached; and the ſaid Commons will be ready to prove the 
ſame at ſuch convenient Time as ſhall be appointed for that Purpoſe. 
Ordered, That the ſaid Replication be engroſſed. 


A Meſſage from the Lords by Sir «bn H:/kins and Sir Robert Legard. 

Mr. Speaker, The Lords have commanded us to acquaint this Houſe, 
That their Lordſhips have appointed Monday the ninth Day of June next, 
for the Trial of Edward Earl of Orford, upon the Articles brought up 
againſt him by this Houſe, in J/:ftminfler-Hall ; and that this Houſe may 
reply, if they think fit. 

They alſo have commanded us to acquaint this Houſe, That this Houſe 
having, on the firſt Day of April laſt, ſent up to their Lordſhips an Im- 
peachment againſt William Earl of Portland, for High Crimes and Miſ- 
demeanours ; and having alſo, on the fifteenth Day of the ſame Month, 
impeached Charles Lord Halifax for High Crimes and Miſdemeaneurs; 
and there being as yet no particular Articles exhibited againſt the ſaid 


| Lords, their Lordſhips think themſelves obliged to put this Houſe in 
mind thereof; which, after Impeachments have ſo long depended, is a 


Hardſhip to the Perſons concerned, and not agreeable to the uſual Me- 


thods of Parliament in ſuch Caſes. 


Reſolved, That an Anſwer be returned to the ſaid Meſſage, relating to 
the appointing a Time for the Trial of the Earl of Orferd, and to the 
Articles of Impeachment againſt the Earl of Portland, and Lord Halifax ; 
and this Houſe will return an Anſwer by Meflengers of their own. And 
the Meſſengers were called in again, and Afr. Speaker acquainted them 


therewith, 
Reſolved, 7 


(24) 
of the Anſwer of John Lord Somers, Baron of Eugſbam, to the 


ame of themſelves, and of all the Commons of _— 
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Anſwer to be returned to the Lords, and a Committee was accordingly 
appointed, and they to ſit de die in diem. oh 

3 Mercuri, 4 die Junii, 1701. 

A Meſſage from the Lords by Sir Richard Holford and Mr. Pitt, 

Mr. Speaker, The [Lords do think fit, upon Occaſion of the Meſſage 
from this Houle of the r ah of May, to acquaint this Houſe, That 
having been deſired by the Lord Somers, that a Day may be appointed for 
his (peedy Trial; and their Lordſhips finding no Iſſue joined, by Repli- 
cation of the Houſe of Commons, 2 e it proper to give them Notice 
thereof, that the Commons may reply, if they think fit; and at the ſame 
Time their Lordſhips let the Commons know, That they will proceed to 
the Trial of any of the impeached Lords whom the Commons ſhall be 
ready firſt to begin with, ſo as there may be no Occaſion taken from 
thence for any unreaſonable Delay in the Proſecution of any of them : 
And further to acquaint them, That having ſearched their own Jour- 
nals, they do not find, that after a general Impeachment, there has ever 
been fo long a Delay of bringing up the particular Articles of Impeach- 
ment, . the Parliament: And therefore the Lords do think they had 
Reaſon to aflert, That it was a Hardſhip to the two Lords concerned 
eſpecially after their Lordſhips had put the Houſe of Commons in mind of 
exhibiting ſuch Articles), and not agreeable to the uſual Proceedings in 
Parliament; and as the Lords do not controvert what Right the wg 
mons may have of impeaching in general Terms, if they pleaſe ; ſo the 
Lords, in whom the Judicature does intirely reſide, think themſelves ob- 
liged to aſſert, That the Right of limiting a convenient Time for bring- 
ing the particular Charge before them, for the avoiding Delay in Juſtice, 
is 1 in them. : 

The Lords hope the Commons on their Part will be as careful not to 
do any thing that my tend to the Interruption of the good Correſpondence 
between the Two Houſes, as the Lords ſhall ever be on their Part; and 


the beſt way to preſerve that is, for. neither of the Two Houſes to exceed 


— 85 which the Law and Cuſtom of Parliament have already eſta- 
bliſhed. 

Mr. Harcourt, according to Order, reported from the Committee, who 
were appointed to conſider of the Meſſage from the Lords of Saturday laſt, 
and ſearch Precedents in relation thereunto, and prepare an Anſwer to 
the ſaid Meſſage, That they had conſidered the ſaid Meſſage, and ſearched 
Precedents, and had drawn up an Anſwer accordingly, which they had 
directed him to report to the Houſe ; which he read in his Place, and af- 
terwards delivered in at the Clerk's Table ; where the ſame was read, and, 
with ſome Amendments, agreed unto by the Houſe, and is as followeth ; 
VIZ. | 

The Commons, on Conſideration of your Lordſhips Meſſage to them 
of the thirty-firſt of May, concerning the Earl of Orford, think it their 
undoubted Right, when ſeveral Perſons ſtand impeached before your 
Lordſhips, to bring to Trial ſuch of them in the firſt Place as the 


Commons apprehend, from the Nature of the Evidence, ought firſt to be 


proceeded againſt, to the Intent all ſuch Offenders may in due Time be 
brought to Juſtice ; and that no Day ought to be appointed by vour 
Lordſhips for the Trial of any Impeachment by the Commons, without 
ſome previous Signification to your Lordſhips from the Commons, of 
their being ready to proceed thereon, 

The Commons could not receive this Meſſage from your Lordſhips 
without the greateſt Surprize; your Lordſhips 8 in this Caſe 
being neither warranted by Precedents, nor (as the Commons conceive) 
content with the Methods of Juſtice, or with Reaſon : Wherefore the 
Commons. cannot agree to the Day appointed by your Lordſhips for the 
Trial of the Earl of Orford. 

As to your Lordſhips Meſſage at the ſame Time, relating to the Earl 
of Portland and Charles Lord Halifax, the Commons take'the ſame to 
be without Precedent, and unparliamentary ; and conceive your Lord- 
ſhips frequent Repetition thereof in ſo ſhort a Time after the Commons 
had tranſmitted to your Lordſhips their Articles againſt two of the im- 
peached Lords, and were daily preparing their Articles againſt the others, 


' manifeſtly tends to the Delay of Juſtice, in obſtructing the Trials of the 


impeached Lords, by introducing Diſputes in Breach of that good Cor- 
reſpondence between the Two Houſes, which ought inviolably to be pre- 
ſerved. | 

Ordered, That Mr. Harcourt do carry the ſaid Anſwer to the Lords. 
A Motion being made, and the Queſtion being put, That the engroſ- 
ſed Replication to the Anſwer of the Lord Somers to the Articles of Im- 
peachment exhibited againft him, be now read ; 

It paſſed in the Negative. 

Ordered, That the Meſſage from the Lords this Day touching the Im- 
peachments, be taken into Conſideration To-morrow Morning. 


Jovis, 5 die Junii, 1701. 


The Houſe, according to Order, proceeded to take into Conſideration 
the Meſſage Yeſterday from the Lords relating to the Impeachments ; and 
the ſame being read, a | 

Reſolved, That a Conference be deſired with the Lords, upon the Sub- 
ject Matter of the ſaid Meſſage. ; 

Ordered, That the ſaid Meſſage be referred to the Committee appointed 
to draw up the Articles of Impeachment ; and that they do draw up what 
is to be offered to the Lords at the ſaid Conference. 


Mr. Harcourt reported from the Committee appointed to draw up Ar- 
ticles of Impeachment, and who were to conſider of the Meſſage from 


the Lords the fourth of Fune inftant, and to draw up what ſhall be offered | 


at a Conference with the Lords upon the Subject- Matter of the ſaid Meſ- 
ſage, That they had drawn up the ſame accordingly, and had directed him 


to report the ſame to the Houſe; which he read in his Place, and after- 


wards delivered in at the Clerk's Table; where the ſame was read, and 
agreed unto by the Houſe, and is as followeth ; v:z. 


1 t * 3 


Nele, That a Committee be appointed to conſider of the ſaid Meſ- 
| ſages, and to ſearch Precedents in telation thereunto and to draw up an 


The Commons have defied this Conference upon your Lordſhips Meſs 
ſage of the fourth of Tune, in order to preſerve a good Correſpondence 
with your Lordſhips; Which will always be the n the Com- 
mons, and is at this Time particularly neceſſary, in order to bring the im- 
ue Lords to a ſpeedy Trial; and becauſe the Meſſages which your 
ordſhips have thought fit to ſend to the Commons, and the Anſwers there- 
| unto, ſeem not to tend towards expediting the Trials, which the Com- 
mons ſo much deſire, but may rather furniſh Matter of Diſpute between 
the Two Houſes, the Commons therefore chooſe to follow the Methods 
fortnerly uſed with good Succeſs upon the like Occaſion ; and for the more 
ſpeedy and eaſy adjuſting and preventing any Differences, which have al- 
ready happened, or may ariſe, previous to or upon theſe Trials, the 
Commons do propoſe to your Lordſhips, That a Committee of both Houſes 
be nominated to conſider of the moſt proper Ways and Methods of pro- 
ceeding on Impeachments, according to the Uſage of Parliament. 

Ordered, That Mr. St. Fohn do go to the Lords, and deſire the ſaĩd 
Conference, 

Mr. St. Fehn reported, That he having (according to Order) been at 
the Lords to defire a Conference, the Lok do agree to a Conference ac- 
cordingly, and appoint the ſame preſently in the Painted Chamber. 

Ordered, That the Committee who were appointed to draw up Articles 
of Impeachment do manage the ſaid Conference. 

And the Managers went to the Conference; and being returned, 

Mr. Harcourt reported, That they had been at the Conference, and: 
delivered to the Lords what the Houſe had directed; and that the im- 
peached Lords were not at the Conference. 


— 


Lung, ꝙ die Junii, 1701, 

Mr. Bruges reported from the Committee, to whom it was referred to 
draw up Articles of Impeachment, That they had drawn up Articles ac- 
cordingly againſt Charles Lord Halifax, which they had directed him to 
report to the Houſe; which he read in his Place, and afterwards delivered 


in at the Clerk's Table; where the ſame was read, and agreed unto by 
the Houſe, and are as follow, vis; | 


| Articles exhibited by the Knights, Citizens, and Burgeſſes in Parliament af 
fembled, in Maintenance of their Impeachment, again/t Charles Lord Ha- 
lifax, of High Crimes and Miſdemeanours. 


4 Articles being printed in Vol. V. Pag. 367. & ſeq. are here omit4 
ted. 


A Meſſage from the Lords, by Sir Richard N and Mr. Gery. 
Fo =_ Speaker. We are commanded by the Lords to acquaint this Houſe, 
at | 
In Anſwer to the Meſſage of the Houſe of Commons of the fourth 
* inſtant, the Lords ſay, by their Meſlage ſent on the third, wherein 
they declare themſelves ready to proceed to the Trial of any of the im- 
„ peached Lords whom the Commons ſhall be firſt ready to begin with, 
„ they have given a full Proof of their Willingneſs to comply with the 
„Commons in any thing which may appear reaſonable, in order to the 
* ſpeedy determining of the Impeachments now depending: And there- 
« fore 4 the J. ords conceive) the Commons had no Occaſion to begin 
any Diſpute on that Head; ſo their Lordſhips are careful to decline 
entering into a Controverſy, which ſeems to them to be of no Uſe at 
„ preſent. | | 
The Lords think themſelves obliged to aſſert their undoubted Right 
to appoint a Day for the Trial of any Impeachment depending before 
„them, if they ſee gqod Cauſe for it, without any previous Signification 
from the Commony of their being ready to proceed; which Right is 
« warranted by oray | Precedents, as well as conſonant to Juſtice and 
„ Reaſon; and their Lordſhips, according to the Example of their An- 
<« ceſtors, ſhall always uſe that Right, with a Regard to the equal and 
„ impartial Adminiſtration of Juſtice, and with a due Care to prevent 
«© unreaſonable Delays. 
| « This being the Caſe, the Lords cannot but wonder that the Com- 
% mons, without any Foundation for it, ſhould make uſe of Expreſſions 
„ which, as their Lordſhips conceive, have never been uſed before by one 
„ Houſe of Parliament to another; and which, if the like were returned, 
* muſt neceſſarily deſtroy all good Correſpondence between the two 
„ Houſes, | | 
«© The laſt Part of the Commons Meſſage being in effect a Repetition 
only of their former of the thirty-firſt of May, to which the Lords 
have already returned a full Anſwer, their Lordſhips think it not re- 
«© quilite to ſay more, than that they cannot apprehend with what Colour 
„their calling upon the Houſe of Commons to ſend up Articles againſt 
„ two Lords, whom the Commons have ſo long ſince impeached in ge- 
<« neral Terms, can be ſaid to tend to the Delay of Juſtice. And there- 
e fore as the Lords think the Commons ought to have forborn that Re- 
&« flexion ; ſo their Lordſhips, in ſaying no more upon the Occaſion of 
«© this Meſſage of the Commons, think they have given a convincing 
C Proof of their Moderation, and of their ſincere Deſire of preſerving 
| * a good Correſpondence between the Two Houſes, which is ſo necel- 
e ſary for the publick Security, as well as doing Right upon the Impeach- 
| © ments.” 


— 


Ordered, T hat the ſaid Meſſage, relating to the Impeachments, be re- 
ferred to the Committee who were appointed to draw up Articles of Im- 
peachment, and to ſearch Precedents, and to draw up an Anſwer there- 
unto, | 


— 


A Meſſage from the Lords by Sir Richard Holford and Mr. Gery. 

Mr. Speaker, We are commanded by the Lords to acquaint this Houſe, 
That the Lords have appointed the Trial of 7oha Lord Somers on Friday 
next, on the Impeachment againſt him by this Houſe, 

Ordered, That the ſaid Meſſage be taken into Conſideration To-mor- 
row Morning. | 


„Though this Mcſſage is printed in Vol. V. Pag. 36:. yet, to preſerve the Connexion, and as it is printed in the Commons Proceedings, is here inſerted ; as are ſome other 
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 Martis, 10 die Funii, 1701. 


— . 7˖‚— 
draw up Articles of Impeachment, That they had 8 to Order) 
drawn up an Anſwer to the Meſſage from the Lords Yeſterday, which they 


had directed him to report to 


and afterwards delivered in at the Clerk's Table; where the ſame was 
read, and (wich an Amendment) agreed unto by the Houle, and is as fol- 


loweth, ois. mM 1 
„The Commons, in hopes of avoiding all Interruptions and Delays 
<< in proceeding againſt the impeached Lords, and the many Inconveni- 
«© encies which might ariſe thereby, having propoſed to your Lordfhips 
& at a Conference, That a Committee of both Houſes might be nomi- 
<< nated to conſider of the moſt proper Ways and Methods of proceeding 
% on Impeachments ; think they might juſtly have expected your Lord- 
« ſhips Compliance with their id Propoſition, inſtead of your Lordſhips 
% Anſwet to their Meſſage of the fourth inſtant, which they Yeſterday re- 
« ceived. In which Anſwer of your Lordſhips, though many Matters 
e of great Exception are contained, a ſuitable Reply whereunto would 
<< inevitably deſtroy all good Correſpondence between the Two Houſes ; 
«© yet the Commons, from an earneſt Deſire to preſerve the ſame, as well 
e as to give the moſt convincing Proof of their Moderation, and to ſhew 
<< their Readineſs to bring the impeached Lords to ſpeedy Juſtice, at pre- 
<« ſent inſiſt only on their Propoſition for a Committee of both Houſes to 
< ſettle and adjuſt the neceſſary Preliminaries to the Trials; particularly, 
„Whether the impeached Lords ſhall appear on their Trials at your 
« Lordſhips Bar as Criminals ? Whether, being under Accuſations of the 
« ſame Crimes, they are to fit as Judges on each other's Trials for thoſe 
4 Crimes, or can vote in their own Caſes, as we find by your Lordſhips 
ce Journals, ſince their being impeached, they have been admitted to do ? 
« Which Matters, and ſome others, being neceſlary to be adjuſted, the 
« Commons cannot but inſiſt an a Committee of both Houſes to be ap- 
« pointed for that Purpoſe. Their departing from which would be givin 
© up the Rights of the Commons of England, known by unqueſtionable 
% Precedents and the Uſage of Parliament, and making all Impeachments 
(the greateſt Bulwark of the Laws and Liberties of England) impracti- 
cable for the future.“ | | 


Ordered, That Mr. Harcourt do carry the Anſwer to the Lords, 


The Houſe ( according to Order) proceeded to take into Conſideration 


the Meſſage from the Lords Yeſterday, whereby they acquainted this 
Houſe, That they have appointed the Arial of John Lord Somers on Fri- 
day next, on the eee againſt him; and the ſame was read. 
Ordered, That the ſaid Meſſage be referred to the Committee ap- 
pointed to draw up Articles of Impeachment, to prepare an Anſwer to the 
ſaid Meſlage. | 
A Meſſage from the Lords, by Sir Richard Holford and Mr. Gery. 
Mr. Speaker, The Lords do defire a preſent Conference with this 
Houſe in the Painted Chamber, upon the Subject-Matter of the laſt Con- 
ference. | | 
To which the Houſe agreed ; and the Meſſengers were called in again, 
and Mr. Sptaker acquainted them therewith, | 
. Ordered, That the Committee that managed the laſt Conference, do 
manage this Conference. 1 55 
And the Managers went to the Conference, and being returned, 
Mr. Harcourt reported, That he had (according to Order) carried the 
ſaid Anſwer to the Lords. 


Mr. Harcourt alſo reported, The Managers appointed had met the 


Lords at the Conference; and that the Conference, on the Part of the 
Lords, was managed by the Duke of Devonſhire, who phy OA them, 

«« That the Lords have deſired this Conference upon Occaſion of the 
«Jaſt Conference, in order to preſerve a good Correſpondence with the 
« Houſe of Commons, which they ſhall 1 endeavour. 

« As to the late Meſſages between the Two Houſes, their Lordſhips are 
«well aſſured, that on their Part nothing has paſſed but what was agree- 
c able to the Methods of Parliament, and proper to preſerve that good 
„ Underſtanding between both Houſes which is neceſſary for the carrying 
c on of the publick Buſineſs. | 

As to the Propoſal of the Commons, That a Committee of both 
« Houſes ſhould be appointed, to conſider of the Ways and Methods of 
« Proceedings on Impeachments, their Lordſhips cannot agree to it; 

t. 4 Becauſe they do not find that ſuch a Committee was appointed on 
«« Occaſion of Impeachments for Miſdemeanours ; and their Lordſhips 
<« think themſelves obliged to be extremely cautious in admitting any 
Thing new in Matters relating to Judicature, 

2. That although a Committee of this Nature was agreed to upon 
«© the Impeachments of the Earl of Danby and the five Popiſh Lords for 
« High-T reaſon; yet it was upon Occaſion of ſeveral conſiderable Queſtions 
e and Difficulties which did then ariſe. And their Lordſhips do not find 
« that the Succeſs in that Inſtance was ſuch, as ſhould encourage the pur- 
ee ſuing the ſame Methods again, though in the like Caſe : The Lords 
c obſerving, that after much Time ſpent at that Committee, the Diſ- 
e putes were ſo far from being there adjuſted, that they occaſioned an ab- 
« rupt Concluſion of a Seflion of Parliament. 

2. «© Their Lordſhips are of Opinion, That the Methods of Proceed- 
« ings on Impeachments for Miſdemeanours are ſo well ſettled by the 
« Uſage of Parliament, that they do not foreſee any Difficulties 2 to 
« happen; at leaſt none have been yet ſtated to them: And all the Pre- 
4 ]jminaries in the Caſe of Stephen Goudett, and others (which was the 
« laſt Inſtance of Impeachments for Miſdemeanours) were eaſily ſettled 
“ and agreed to without any ſuch Committee. 

4. The Lords cannot but obſerve, That this Propoſal of the Com- 
« mons comes ſo very late, that their Lordſhips can expect no other 
« Fruit of ſuch a Committee, but the preventing of the Trials during 


8+ this Seſſion. 


| 1 : 2h 
e The, Lords aſſure the Commons, That in caſe any Difficulties hay 


e Houſe ; which he read in bis Place, 


| an Anſwer to the Meſſage from t 


— 
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«© ariſe in the Progreſs of theſe Trials (which their Lordſhips do not fore. 


<< ſee), they will be ready to comply with the Commons in removi them, 


as far as Juſtice and the Uſage of Parliament will admit. 
Gag hat the ſaid Report be taken into Conſideration To-morrow 


15 ay; VE Mercarii, It: die Junii, 1701. bene inane: m7 
The Houle {according to Order took into Conſideration the Report 


of the Conference with the Lords Yeſterday. 


Ordered, That a free Conference be defired with the Lords upon- the 
Subject-Matter of the laſt Conference,  _ | 3 
Mr. Harcourt reported from the Committee appointed to draw up Arti- 
cles of Impeachment, That ape 4 had, according to Order, drawn up 

Lords on Monday laſt, for appointing 
the Trial of the Lord Somers upon Friday next, which they had directed 
him to report to the Houſe ;, which he read in his Place, and afterwards 
delivered in at the Clerk's Table; where the ſame was read, and agreed 
unto r Houſe, and is as followeth, dix. eartions .* 
be Commons, on Monday laſt, received a Meſſage from your Lord- 
% ſhips, That your Lordſhips had appointed the Trial of Jahn, Lord 
«© Somers, upon Friday next, on their Impeachment againſt him; in 
* which they obſerve your Lordſhips have not nominated any Place for 
* his Trial, though your Lordſhips thought fit to make that Matter on 
<« the laft Impeachment for Miſdemeanour the Subject of a long Debate. 

« And 8 but take Notice, That your Lordſhips have taken 
as long a Time to give your Anſwer to the Commons Deſire of a 


Committee of both Houſes, delivered at a Conference on Friday laſt, as 
you are pleaſed to allow the Commons to have of the Day appointed by 


your Lordſhips for the ſaid Trial. | 

Four Lordſhips appointing ſo ſhort a Day, eſpecially whilſt the Pro- 
% poſition made to your Lordſhips for a Committee of both Houſes was 
% undetermined, the Commons take to be ſuch a Hardſhip to them, and 
, ſuch an Indulgence to the Perſons accuſed, as is not to be paralleled in 
% any Parliamentary Proceeding. | | 

«« The Commons muſt likewiſe acquaint your Lordſhips, That their 
Experience of the Interruption of a former Trial on an Impeachment 
for Miſdemeanours, for Want of ſettling the Preliminaries between the 
« Two Houſes, obliges them to inſiſt on a Committee of both Houſes 
6 for preventing the like Interruption, 

And they conceive *twould be very prepoſterous for them to enter 
upon the Trial of any of thoſe Lords, till your n diſcover 
„ ſome Inclination to make the Proceeding thereupon practicable; and 
„therefore they think they have Reaſon to infiſt upon another Day to 
„be appointed for the Trial of the Lord Somers. And the Commons 
doubt not but to ſatisfy your Lordſhips, at a free Conference of the 
<< Neceflity of having a Commitme of both Houſes, before they can pro- 


© ceed upon the ſaid Trial.“ 
Ordered, That Mr. Harcourt do carry the ſaid Anſwer to the Lords. 


Ordered, That Col. Granville do go to the Lords, and defire the free 


Conference. I | | | 
Mr. Harcourt reported, That he had (according to Order) delivered the 
Anſwer to the Lords Meſſage. | 


| outs, 12 die Funii, 1701. _ 8 

Colonel Granville reported, That he having (according to Order) been 
at the Lords to deſire a free Conference with their Lordſhips upon the 
Subject-Matter of the laſt Conference, the Lords anſwered, That they 
will ſend an Anſwer by Meſſengers of their own. | | 

The 88 Articles of Impeachment againſt Charles Lord Halifax 
were read. 

Ordered, That the Articles be carried to the Lords. 

Ordered, That Mr. Bruges do carry the ſaid Articles to the Lords. 

Ordered, That he do alſo pray and demand, That Charles Lord Hali- 
2 4 give ſufficient Security to abide the Judgment of the Houſe of 

rds. 8 

A Meſſage from the Lords by Dr. Newton and Mr. Gery. 
wo Speaker, We are commanded by the Lords to acquaint this Houle, 

hat, | | 

„In Anſwer to the Meſſage from the Houſe of Commons of the tenth 
<«« Inſtant, the Lords ſay, That although they take it to be unparliamen- 
e tary in many Particulars, yet to ſhew their real Deſire of avoiding Diſ- 
„ putes, and removing all Pretence of delaying the Trials of the im- 
c peached Lords, they will only take Notice of that Part of their Meſ- 
« Bee, wherein the Commons propoſe ſome Things as Difficulties in re- 
«© ſpect of the Trials, which Matters relating wholly to their Judicature, 
ce and to their Rights and Privileges as Peers, they think fit to acquaint 
© the Commons with the following Reſolutions of the Houſe of Lords.” 


I. That no Lord of Parliament, impeached of High Crimes and Miſde- 
meanours, and coming to his Trial, ſhall, upon his Trial, be without the Bar. 
II. That no Lerd of Parliament, impeached of High Crimes and Miſde- 
meanours, can be precluded from voting on any Occaſion, except in his own Trial. 


« Their Lordſhips further take Notice of a Miſtake in Point of Fat 
e alledged in the Meſſage of the Commons, it no way appearing upon 


« The Lords, being well aſſured that all the Steps that have been taken 
« by them in relation to theſe Impeachments, are warranted by the 
« Practice of their Anceſtors, and the Uſage of Parliament, have Reaſon 
eto expect the Trials ſhall proceed without Delay.“ 


Alſo, That they are commanded by the Lords to acquaint this Houle, 


T hat 
5 in Anſwer to the Meſſage of the Houſe Commons Yeſterday, the 


« Lords ſay, That my cannot give a greater Evidence of their ſincere 


c and hearty Defires of avoiding all Differences with the Houſe of Com- 


* mons, and of proceeding on the Trials of the Impeachments, * 
co 
4+ by 


ce their Journals, that the Lords impeached have voted in their own Caſe. 
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25 taking Notice of the feveral juſt Exceptions to which that | 
SD 


ge is liable, both as tothe Matter and Expreſſions. 
he Lords have nothing farther from their Thoughts, than the go- 


e ing about to do any thing which might have the leaſt Appearance of 


«Hardſhip with Relation to the Commons. 

« But the Anſwer of the Lord Somers to the Articles exhibited againſt 
« him, having been ſent down to the Commons on the twenty- fourth of 
ay laſt, and they having by their Meſſage of the thirty-firſt of May, 
« ſignified to their Lordſhips their Intention of beginning with the Trial 
„ of his Impeachment in the firſt Place: | 
The Lords, conſidering how far the Seſſion is advanced, thought it 
« 'reaſonable to appoint the thirteenth Inſtant for the ſaid Trial, their 
Lordſhips finding ſeveral Precedents of appointing Trials in Impeach- 
ment within a ſhorter Time. 


„ Phe Lords alſo think it incumbent upon them to endeavour to diſ- 


patch the Trials of all the impeached Lords before the Riſing of the | « ficulties might wh a whereby the Trials might be obſtructed, if the 


„ Parliament. This is what Juſtice requires, and cannot be looked 
e upon as a Matter of Indulgency : Nevertheleſs, that the Commons 
% may ſee how deſirous their Lordſhips are to comply with them in any 
„Thing which may be conſiſtent with Juſtice, they have appointed the 
Trial of Impeachment againſt Joby Lord Somers on Tueſday the ſeven- 
« teenth of this Inſtant June, at ten o'Clock in the Forenoon, in the 
Houſe of Lords, which will be then fitting in Veſtminſter-Hall.“ 

Alſo, That they were commanded by the Lords to acquaint this Houſe, 
That the Lords do agree to a free Conference with the Commons, as 
defired; and do appoint To-morrow at one o Clock in the Painted-Chamber. 
Ordereu, That the faid two firſt Meſſages be referred to the Committee 
who'were appointed ta draw up the Articles of Impeachment. 


| Venerit, 13 die Junii, 1701. 

Mr. St. John reported from the Committee to whom it was referred to 
draw up the Articles of Impeachment, and to whom the Meſſages from 
the Lords Veſterday were referred, That they had drawn up an Anſwer 
to the ſaid Meſſages, which they had directed him to report to the Houſe; 
which he read in his Place, and afterwards delivered in at the Clerk's Ta- 
ble; where the ſame was read and agreed unto by the Houſe, and is as 
followeth, viz. : | 

e The Houſe of Commons find greater Reaſon to inſiſt upon their Pro- 
« poſal of a Committee of both Houſes from the two Meſa es received 
o Yeſterday from your Lordſhips; for their Ambiguity and Uncertainty 
« do ſhew the Methods of former Parliaments to be the moſt proper Way 
« for Diſpatch of Buſineſs, 

«© The Commons have been obliged to employ that Time in conſidering 
« and anſwering your Lordſhips Meſſages, which otherwiſe would have 
« been ſpent in preparing for the Lord Somers's Trial; fo that the Delay 
« muſt be charged where the Occaſion ariſeth. And the Commons have 
c defired a Committee of both Houſes, to adjuſt the Preliminaries of the 
« Trials, cannot but think it ſtrange your Lordſhips ſhould come to Re- 


« ſolutions upon two of thoſe Points, while the Propoſal of the Houle | 


« of Commons is under Debate at Conferences between the two Houſes, 
« the Commons having other Difliculties to propoſe, which concern 
« them as Proſecutors, and all future Impeachments. 

« And though the Commons leave the Subject of your Lordſhips Re- 
« ſolutions, with other Things, to be debated at a Committee of both 
« Houſes; yet they cannot but obſerve that your Lordſhips ſecond Re- 
« ſolution is no direct Anſwer to the Commons Propoſal ; which was, 
«« Whether Peers impeached of the ſame Crimes ſhall vote for each other 
c upon their Trial for the ſame Crimes? And the Commons cannot be- 
<« lieve that any ſuch Rule can be laid down in plain Words, where there 
« is a due Regard to Juſtice, | | | | | 

« And as to what your Lordſhips obſerve, That there is a Miſtake in 
« Point of Fact alledged by the Commons; this Houſe may take Notice 
<« of the Cautions uſed by your Lordſhips, in wording that Part of your 
« Meſſage ; for they know your Lordſhips are too well acquainted with 
the Truth of the Fact, to affirm that the impeached Lords did not vote 
« in their own Caſes: And though the appearing or not appearing upon | 


ce 3 Lordſhips Journal, does not make it more or leſs agreeable to the 
cc 


ules of Juſtice, yet the Commons cannot but add this further Obſer- 
„vation from your 1 Journal, That the impeacked Lords Pre- 
c ſence is not only recorded when thoſe Votes paſſed, but they alſo find 
<« ſome of them appointed of Committees for preparing and drawing up 
<« the Meſſages and Anſwers to the Houſe of Commons; which they do 
<« not think has been the beſt Expedient for preſerving a good Correſpon- 
<« dence between the two Houſes, or adjuſting what will be neceſſary 
<« upon theſe Trials: And therefore the Commons cannot think it agree- 
« able to the Rules of Parliament for them to appear at a Trial, till all 
« neceſſary Preliminaries are firſt ſettled with your Lordſhips,” 


Ordered, That the ſaid Anſwer be ſent to the Lords. 
Ordered, That Mr. St. John do carry the ſaid Anſwer, 
Ordered, That the Committee who managed the laſt Conference do ma- 


nage the free Conference. 


And the Managers went to the Conference; and being returned, 

Mr. Harccurt reported what had happened at the Conference in a Speech 
of the Lord Haver/ham, upon which the Managers thought fit to with- 
draw from the Conference, to the End they might acquaint the Houſe 
therewith, 

Ordered, That the Managers do withdraw into the Speaker's Cham- 
ber, and collect the Matter of the Conference, and what was faid by the 
Lord Haverſham, and report the ſame to the Houſe, And the Committee 
withdrew ; and the Houſe adjourned till the Return of the Committee. 

The Committee being returned, 

Mr. Harccurt reported the Matter of the free Conference, and the Words 
which the Lord Haver/bam had ſpoke thereat, which he read in his Place, 


— 
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| them therewith, 


(530) 


and afterwards delivered in at the Clexk's Table; where the ſame was read, 


and is followeth, vis. 


That the Managers appointed by this Houſe met the Lords at a free 
< Conference, the Subject - Matter whereof was opened by Mr. Harcourt, 
and immediately afterwards further argued by Sir Baribolametu Shower. 

lt was inſiſted on by each of them, That the Reaſons offered by their 
« Lordſhips at the laſt Conte were not ſufficient ſor their Lordſhips 
e diſagreeing to a Committee of both Houſes, deſired by the Commons 
<< at the firſt Conference. 

That natwithitanding thoſe Reaſons, the Commons till thought a 
Committee of both Houſes abſolutely neceifary for adjuſting and pre- 
{© venting ſuch Differences as had happened, or might ariſe previous to, 
or upon the Trials; and therefore inſiſted that ſuch a Committee ſhould 
be appointed before the Commons could proceed on any Trial. | 

«© "I was urged as one Reaſon for ſuch a Committee, That many Dif- 


« Preliminaries ſhould not be fir adjuſted ; as one Inſtance, that Point 
<< of ſeveyal Lords being under Impeachments of the ſame Crimes, vot- 
* each others T rials, was mentioned, 

The Lord Steward firſt replied, and nothing was offered by his Grace 
„but what was material and pertinent to the Matter in Queſtion, and 
© agrecable to the Method of Parliament in free Conferences. 

That Jobn Lord Haverſbam ſpoke immediately after, and in his Lord- 
{© ſhip's Diſcourſe uſed theſe, or the like Expreſſions.“ 


O NE Thing there is, though I cannot Jr to it, becauſe I am bound up by 

the Orders of the Houſe ; yet it muſt have ſome Anſwer : That is, as to the 
Lords voting in their own Caſe ; it requires an Anſwer, though I cannet go inta 
the Debate of it. The Cammons themſelues have made this Precedent, for in 
theſe Impeachnients they have allowed Men guilty of the ſame Crimes ta vote in 
their oton Houſe, and therefore we have not made any Diſtinqtion in our Houſe, 
that ſome ſhauld vote, and ſome not. The Lords have ſo high an Opinion of the 
Juſtice of the Houſe of Commons, that they hope Fuſtice ſhall never be made uſe 
of as a Maſe fer any Deſign ; and therefore give me Leave ta ſay (though I am 
not to argue it) "tis a plain Demonſtration, that the Commons think theſe Lerds 
innocent; and I think the Prepoſition is undeniable, for there are ſeveral Lords in 
the ſame Crimes, in the ſame Fats, there is no Diſtinftion : And the Commons 


any gar i if their Perſons were inclined to it, and tmpeach others, when they 
are both alike guilty, and concerned in the ſame Facts. This is a Thing I was 


in hopes [ ſhud never have heard aſſerted, when the Beginning of it was from 
the Houſe of Commons. £2 


„ Theſe Expreſſions were inſtantly objected to by Sir Chri/t:-pher Muj- 
grave; and the Managers took them to be ſo great an Aſperſion on the 


Honour of this Houſe, that they thought themſelves obliged in Duty 


„immediately to withdraw from the free Conference.” 

As the Managers were withdrawing, his Grace my Lord Steward 
ſpoke to the Effect following ; “ That he hoped we would not think that 
Lord had any Authority from the Houſe of Lords, to uſe any ſuch Ex- 
«© preſiions towards the Commons,” ; 


Reſolved, That John Lord Haverſham hath, at the free Conference this 
Day, uttered moſt ſcandalous Reproaches and falſe Expreſſions, highly 
reflecting upon the Honour and Juſtice of the Houſe of Commons, and 
tending to the making a Breach in the good Correſpondence between the 
Lords and Commons, and to the interrupting the publick Juſtice of the 
Nation, by delaying the Proceedings on the Impeachments. 

Reſolved, That John Lord Haverſbam be charged before the Lords for 
the Words ſpoken by the ſaid Lord this Day at the free Conference: And 
that the Lords be deſired ta proceed in Juſtice againſt the ſaid Lord Ha- 
verſham, and to inflict ſuch Puniſhment upon the ſaid Lord, as ſo high an 
Offence againſt the Houſe of Commons does deſerve. LE 

Ordered, That Sir Chriſtopher Muſgrave do carry the ſaid Charge and 
Reſolution to the Lords, | 
A Meſſage from the Lords by Dr. Newton and Mr. Gery. | 
Mr. Speater, The Lords having been informed by their Managers, 


that ſome Interruption happened at the free Conference, which their 


Lordſhips are concerned at, becauſe they wiſh that nothing ſhould interrupt 
the public Buſineſs, do defire the Commons would come again preſent] 
to the ſaid free Comference, which they do not doubt will prove the be 


| Expedient to prevent the Inconvenience of a Miſunderſtanding upon what 
has paſt. 


Reſolved, That this Houſe will ſend an Anſwer by Meſſengers of their 


OWN. 


And the Meſſengers were called in again, and Mr. Speaker acquainted 


them therewith. 


Sir Chriftopher Muſgrave reported, That he had been at the Lords, and 
(according to Order) delivered the Charge and Reſolution of the Houſe, 
relating to the Lord Haverſham. 


Sabbati, 14 die Funii, 1701. 
A Meſſage from the Lords by Sir Jahn Hoſkins and Dr, Newton, 
Mr. Speaker, The Lords have commanded us to acquaint this Houſe, 
That upon the Occaſion of their laſt Meſſage Yeſterday, in order to 


continue a good Correſpandence between the two Houſes, their Lordſhips 
did immediately appoint a Committee to ſtate the Matter of the free Con- 


| ference, and alſo to inſpect Precedents of what has happened of the like 


Nature ; and that the publick Buſineſs may receive no Interruption, the 
Time deſired by their Lordſhips for renewing the free Conference being 
elapſed, their Lordſhips deſire a preſent free Conference in the Painted- 
Chamber, upon the Subject-Matter of the laſt free Conference. 

Reſolved, That this Houſe will ſend an Anſwer by Meſſengers of their 
own. | 

And the Meſſengers were called in again, and Mr. Speaker aquainted 


Refplued, 


2 of theſe Men at the Head of Affairs, near the King's Perſon, to de 
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_., Reſelved,.. That an Anſwer. be returt'd to the Lords, That the Com- 
mons are extremely deſirous to preſerve a, good Corteſpondence between 

ch'd Lords ; but 
mmons to renew 
ave received Reparation by their Lord- 
ſhips doing Juſtice upon Fobn, Lord Haver ſham, fot the Indignity he Yeſ- 


+ * 


the Two Houſes, and to expedite the Trials of th oops 
do conceive tis not cobra ried the Honour of the Co 
the free Conference, until the) 


terday offer d to the Houſe of Commons. TR | 
Ordered, That the Lord Cheine do carry the faid Anſwer to the Lords. 


Mr. Bruges reported, That he had carried the Articles of Impeachment 
againſt Charles Lord Halifax to the Lords, and had aer: * Ye 
- * yo +5 * . TRIES. . | zu | 
faid Lord Halifas do ge Security to abide the J udgment of the Tiquie o | © their Proceedings with all others upon the like, Occa 
* Hotſe of Commons have nothing to blame themſelves for, but that 


ords, i: - 


The Lord Cheine reported, That he had (according to Order) been at 


the Lords, and delivered the Anſwer. to their Lordſhips Meſſage: 
| 2 5 7 Lune, 16 eB ok 1701. oy 5 
A Meſſage from the Lords by Sir Richard Holforu and Dr. Newton, 
Mr. Speaker, We are commanded by the Lords to acquaint this Houſe, 
That the Lord Somers having inſorm'd the Lords, that Sir Stephen Fox, 
5 Smith, Eſq. William Lownds, Eſq. Stephen Harvey, Eſq. and Wil- 
liam Gulſton, Eſq. Members of this Houſe, may be material 


that they may have Leave to attend and give their Teſtimonies at the ſaid 
Trial. And that a Letter which his Majeſty was pleaſed to write to him 


in 1698, being now in this Houſe, will be neceſſary for his Defence at 
his Trial, they defire that the ſaid Letter may be produced at the faid 


rial, | 
©" Reſolved, That this Houſe will ſend an Anſwer to the ſaid Meſſage by 
Meſlengers of their own. | 3 ; 
And the Meſſengers were call'd in again, and Mr. Speuker acquainted 
meme 4 Ho AT OG, I BR 
' Ordered, Fhat the Committee who were appointed to draw up the Ar- 
ticles of Impeachment, do conſider of the Reaſons why this Houſe can- 


not proceed to the Trial of the Lord Somers To-morrow Morning, and 
report the ſame to the Houſe, 


Ordered, That the ſaid 2 be referred to the ſaid Committee. 
A Meſſage from the Lords by Sir John Francklyn and Sir Richard Holford. 
Mr. Speaker, We are commanded by the Lords to acquaint this Houſe, 


That the Lords taking into their Care the orderihg of the Trial of Jobn 
Lord Somers on Tueſday the 19th of June Inſtant at Ten of the Clock in 
 Wefiminſlcr- Hall, have prepared ſome Notes and Rules to be obſerved at 


the ſaid Trial, which the Lords have thought fit to communicate to this 


Houſe, | 

: Die Lune, 16 Funi!, 1701. | 
That the whole Impeachment is to be read, and then the Anſwer ; 

which being done, the Lord-Keeper is to tell the Commons, T hat now 


mw may go on with their Evidence. 
hen the Lord Keeper is to declare, That now the Court is proceed- 


| ing to hear the Evidence, and deſire the Peers to give Attention. 


f any of the Peers, or the Members of the Houſe of Commons that 
manage the Evidence, or the Lord impeach'd, do deſire to have any Queſ- 
tion aſk'd, they muſt deſire the Lord-Keeper to aſk the ſame. 

If any Doubt doth ariſe at the Trial, no Debate is to be in the Court, 
but the Queſtion ſuſpended to be debated in this Houſe, 

The Members of the Houſe of Commons to be there before the Peers 
come. | 
None to be covered at the Trial, but the Peers. 

That ſuch Peers at the Trial of the impeach'd Lord, who at the In- 
ftance of the ſaid Lord, or of the Commons, ſhall be admitted Witneſſes, 
are to be ſworn at the Clerk's Table, and the Lord-Keeper to adminiſter 
the Oath, and to deliver their Evidence in thejr own Places, 

FThoſe Witneſſes that are Commoners are to be ſworn at the Bar by the 
Clerk, and are to deliver their Evidence there. 
T he Oath to be, | 


The Evidence which you ſhall give upon the Impeachment f 
ſhall be the Truth, the whale Truth, and nothing but the Truth ; ſo help 
you God, and the Contents of this Book. | 


The impeach'd Lord may croſs-examine Witneſles diva voce. 
Ordered, That the ſaid Meſſage, or Notes and Rules, be referred to the 


Committee appointed to draw up the Articles of Impeachment. 
A Meſſage from the Lords by Sir Fobn Franckhn and Sir Richard Holford. 
Mr. Speaker, The Lords have commanded us to acquaint this Houſe, 


That the Lord 155 hath put in his Anſwer to the Articles exhibited 


againſt him by this Houſe, and to deliver a Copy thereof to this Houſe. 
Alſo the Lords have commanded us to acquaint this Houſe, That this 
Houſe having, the firſt Day of April, ſent up to their Lordſhips an Im- 


peachment againſt Milliam Earl of Portland, for High Crimes and Miſ- 


demeanours, and there being as yet no particular Articles exhibited againſt 
him, aa Lordſhips think themſelves obliged to put this Houſe in mind 
thereof. 
A Meſſage from the Lords by Sir Jobe Francklyn and Sir Richard Hilford. 
Mr. Speaker, We are commanded by the Lords to acquaint this Houſe, 
That for the keeping a good Correſpondence between the 'Two Houles, 


and to put the Charge againſt Fohn Lord Haverſbam in a Courſe of Juſ- 
tice, at his Lordſhip's 
Charge againſt him, and that he do put in his Anſwer thereunto, in or- 
der to bring that Matter to a ſpeedy J | | 


otion, have ordered his Lordſhip a Copy of the 


udgment. 
| Martis, 17 die Funit, 1701. 
Ordered, That no Member of this Houſe do preſume to go into the 


Place appointed by the Lords for the Trial of the Lord Somers, without 
Leave of this Houſe. 


Ordered, That the Serjeant at Arms attending this Houſe, do go with 


the Mace, and ſummon all the Members of this Houſe that. are in, or 
ebout W:/tmin/ler-Hall, immediately to attend the Service of the Houſe. 


And he went accordingly; and being return'd, 


Vitneſſes for 
him, at his Trial on Tueſday next in Meſiminſter-Hall, the Lords deſire 
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ticles of Impeachment, and to: whom the Meſſages from the Lords Ve. 
terday were referr'd, to draw up Reaſons why they cannot proceed to the 
Trial of the Lord' Somers this Day, That they had drawn up Reaſons, 


| which they had directed him to report to the Houſe accordingly, which 


he read in his Place, and afterwards deliver d in at the Clerk's Table, 


where the ſame were read and agreed unto by the Houſe, and are as follow, 


4TH E-Commons, jn-this whole Proceeding, againſt.the impeach'd 
cc Lt 


Lords, have acted with all imaginable Zeal to bring them to a 
&« ſpeedy Trial; and they doubt not but 'twill: appear, by comparing 
ion, that the 


<« they have not expreſſed the Reſentment their Anceſtors have juſtly 
«« ſhewed upon much leſs Attempts, which have been made upon the 
%%% . Smpeachnents, ꝗ MA ĩ OE en 
« The Commons, on the thirty-firſt of May, acquainted your Lord. 
« ſhips, that they thought it proper, from the Nature of the Evidehde, 
to proceed in the firſt Place upon the Trial of the Lord Samert, upon 
the firſt Intimation from your Lordſhips ſome Days afterwards; "That 
% you would proceed to the Trial of any of the-impeach'd Lords, whom 
„ the Commons ſhould be firſt ready to begin with; notwithſtanding your 
“ Lordſhips had before thought fit to appoint which Impeachment ſhould 
ebe firſt tried, and-affix a Day for ſuch Trial, without conſulting the 
«© Commons, who are the Proſecutors. txt an} ads wat 
« The Commons determining to expedite the Trials to the utmaſt of 
e their Power, in hopes of attaining that End, and for the more ſpeedy 
„and eaſy adjuſting and preventing any Differences which had 1 
or might ariſe, previous to or upon theſe Trials, propoſed to your 
„ Lordſhips at a Conference, the moſt parliamentary and effectual Me- 
e thod for that Purpoſe, and that which in no manner .intrench'd. upon 
6 _ Lordſhips Judicatute, That a Committee of both Houſes ſhould 
te be nominated to conſider of the moſt proper Ways and Methods of 
Proceedings upon Impeachments, according to the Uſage of Parliament. 


In the next Meſſage to the Commons, upon Monday the (ninth of 


June, your Lordſhips thought fit, without taking the leaſt Notice of 
this Propoſition, to appoint the Friday then following, for the Trial of 
„the ſaid Lord Somers; whereunto, as well as to many other Meſſages 
e and Proceedings of your Lordſhips upon this Occaſion, the Houſe of 
„Commons might have juſtly taken very great Exceptions; yet, as an 
Evidence of their Moderation, and to ſhew their Readineſs to bring 
the impeach'd Lords to ſpeedy Juſtice, the Commons inſiſted only on 
« their Propoſition, for a Committee of both Houſes to ſettle and adjuſt 
© the neceflary Preliminaries to the Trial: Particularly, Whether the 
„ impeach'd Lords ſhould appear on their Trial at your Lordſhips Bar is 
« Criminals? Whether being under Accuſations of the ſame Crimes, 
they ſhould fit as Judges on each others Trial for thoſe Crimes, or 
„ ſhould vote in their own Caſes, as 'tis notorious they have been per- 
© mitted by your Lordſhips to do, in many Inſtances which might be 
e given? To which Particulars your Lordſhips have not yet given a di- 
<« re&t Anſwer, though put in Mind thereof by the Commons. 

«« Your Lordſhips, at a Conference, having offered ſome Reaſons why 
«© you could not agree to a Committee of both Houſes, to adjuſt the 
<< neceſlary Preliminaries, the Commons thereupon deſired a free Con- 
“ ference, and your Lordſhips agreed thereunto; at which 'tis well known 
© to many of your-Lordſhips who were then preſent, what moſt ſcanda- 
© lous Reproaches, and falſe Expreſſions, highly reflecting upon the Ho- 
* nour and Juſtice of the Houſe of Commons, were utter'd by John Lord 
«© Haverſham, whereby the Commons were under a Neceſſity of withdraw- 
<« ing from the ſaid free Conference; for which Offence the Commons 
& have, with all due Regard to your Lordſhips, prayed your Lordſhips 
« Juſtice againſt the Lord Haver/ham, but have as yet received no man- 
ener of Satisfaction. | r 

The Commons reſtrain themſelves from enumerating your Lordſhips 
“ very many irregular and unparliamentary Proceedings upon this Occa- 
« fion ; but think it is what they owe to publick Juſtice, and all the Com- 
e mons of England, whom they repreſent, to declare ſome few of thole 
<« Reaſons, why they peremptorily refuſe to proceed to the Trial of the 
„Lord Somers on the ſeventeenth of June. | 405 

„ Firft, Becauſe your Lordſhips have not yet agreed, That a Commit- 
e tee of both Houſes ſhould be appointed for ſettling the neceſſary Preli- 
% minaries; a Method never until this Time denied by the Houle of 
i 2 whenſoever the Commons have thought it neceſlary to deſire the 
e ſame. | 

„ Secondly, Should the Commons (which they never will do) be con- 
© tented to give up thoſe Rights which have been tranſmitted to them from 
„their Anceſtors, and are of abſolute Neceſſity to their Proceedings on 
«© Impeachments ; yet whilſt they have any Regard to publick Juſtice, 
they never can appear as Proſecutors before your Lordſhips, till your 
« Lordſhips have firſt 12 them Satisfaction, That Lords impeach'd of 
e the ſame Crimes ſhall not fit as Judges on each others Trials for thoſe 
6“ Crimes. 5 | 

& Thirdly, Becauſe the Commons have, as yet, received no Reparation 
< for the great Indignity offered to them at the free Conference by the 
Lord Haverſham The Commons are far from any Inclination, and 
e cannot be ſuppoſed to be under any Neceſſity of delaying the Trial of 
< the Lord Somers : There is not any Article exhibited by them in main- 
e tenance of their Impeachment againſt the Lord Somers, for the Proof 
© whereof they have not full and undeniable Evidence; which they will 
be ready to produce as ſoon as your Lordſhips ſhall have done Tuſtice 
upon the Lord H:ver/ham, and the neceſſary Preliminaries, in order to 
ve the ſaid Trial, ſhall be ſettled by a Committee of both Houſes. 

«© The Commons think it unneceſſary to obſerve to your Lordſhips, 
That moſt of the Articles whereof the Lord Somers ſtands im- 
<< peach'd, will appear to your Lordſhips to be undoubtedly true from 


Matters of Record, as well as by the Confeflion of the ſaid Lord 


& Somers, 
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« Somers, in bis Anſwer to the ſaid Articles, to which the Commons | After Debate, 5 , 3 
Fe % Joubr not but your Lordſhips will have a due Regard when his Trial | The Queſtion was put, Whether this Houſ: ſhall go this Day into 
3 « ſhall regularly proceed.“ 8 Th 1 Feſiminſter-Hall, in order to proceed upon the Trial of the Lord S:mers, 
ie Reſabved, That the ſaid Reaſons be ſent by a Meſſage to the Lords. according to the Order of the Day ? : 
8. Ordered, That the Erl of Dyſert do carry the ſaid Meſlage. I _ It was reſolved in the Affirmatve. 
h pe Earl of Dyſert reported to the Houſe, That he had (according to TE June 16, 1701. ; 
e, their Order) carried up their Meſſage to the Lords. ot rw Diſſentient, | 
v. * "Ordered. That no Member of this Houſe do preſume to appear at the | The Reaſons, by an Order of the next Day, are here expunged, 
Place erected for the pretended Trial of the Impeachment of the Lord Somerſ2t, Scarſdale, hop hrs | 
d C-mers, under the Penalty of incurring the utmoſt Diſpleaſure of this H. London, Nottingbam, Godolphin, 
2 1 ws 7 | | Normanby, a e hom, Cbolmond ey, 
'S | | Merecurii, 18 die Funit, 1501. Refer * Gs 
e : . I aernaruon Abingdon, Lexington, 
we Ordered, That a Committee do inſpect the Lords Journals, with rela 1 fp Denbieh, . daa. 
ly tion - eee againſt the impeached Lords, and report what Oxferd, 275 r . ghy 
1 99 That the Committee who were appointed to draw up the Ar- jo Warr ; 25 a My Derby, 
d ticles of Impeachment, be the ſaid Committee. | | 77 On i 1.1 * Loca land. 
e Ordered, That no Member of this Houſe do preſume to go out of Town. + ' 2 — Oey 
5 _ Ordered, That all Members of this Houſe do attend the Service of the | Jonat. Exon, Jeffreys, 
| ? orning next. g "June 17. . 
K mw on Friday M * 3 ee. : : Ann Apes Biſhop of Be lick, his Abſence was excuſed in 
ur A Meſſage from the Lords by Sir Jahn Franklyn and Sir Lacen IViiiam ay is 66 | 
id Av a * * 1 was ſent to the * of eee —_ 3 and 
S . : ; r. Baron Bury, to acquaint them at the Lords intend preſently to 
he | . Speaker, We are commanded by the Lords to acquaint this Houſe, proceed tc the Trial of Fobn Lord . in WW-eftminfter- Hull. 4 F 
E That the Lords have appointed Monday the twenty-third Day of this in- Then this Queſtion was propoſed, Whether the Earl of Orford and' 
of ſtant is how Ten of the Clock in the Forenoon, for the Trial of Ed. Lord Halifax may withdraw at the Trial of the Lord Somers ? 
4 ward Earl of Orford, in W:ftminſter - Hall. Then this previous Queſtion was put, Whether this Queſtion ſhall be 
, | Alfo, That they are commanded by the Lords to deliver to this Houſe | |, put ? 
ur a Copy of the Lord Haverſbam's Anſwer to the Charge againſt him. It was reſolved in the Aﬀrmative. | 
- Alſo, That the Lords, in Anſwer to the Meſſage of the Commons of Then the main Queſtion was put, Whether the Earl of Or7hrd and Lord 
7 ' the ſeventeenth inſtant, fay, the only true Way of determining which of H. liſax ſhall have Leave to withdraw at the Trial of the Lord Somers? 
Id the two Houſes has acted with the greateſt Sincerity, in order to bring It was reſolved is the Aﬀftrmative. | 
af 8 «ing Lords to their Trials, is to look back upon the reſpeCtive Then _ Lord Keeper deſired that ſome further Directions be given to 
rocee dings. | im in orde 4+ q » : , i 
of T he —_ do not well underſtand what the Commons mean by that BY be 3 * > Hall ee Hall, and propoſed, That this Prochuma 
4 Reſentment which they ſpeak of in their Meſſage. I heir Lordſhip en | I hereas the Charge of High Crimes and Miſdemeaniurs has been exhibited 
2 the Houſe of Commons have a wg of of Impe — and the —— by the Houſe of Commons, in the Name of themſelves and all the Com- 
5 have the undoubted Power of young uitice upon thoſe Impeachments, by | mons of England, again John Lord Somers, all Perſons concerned 
of bringing them to Trial, and condemning or acquitting the Parties in a are to take Notice, That hi now flands upon his Trial: Aud the may 
24 reaſunable Time. This Power is derived to them from their Anceſtors, now come forth in order to make good the ſaid Charge. 
' which they will not ſuffer to be wreſted from them by any Pretences what- Aſter Debate, | 
ſoe ver. : : | The Queſtion was put, Whether this Proclamation ſhould 
it Their Lordſhips cannot but wonder, that the Commons ſhould not have It e 3 15 e be made ? 
-n propoſed a Committee of both Houſes much ſooner, if the e e ” Ordered, That the ſaid Proclamation be made in the Hall before the 
8 neceſſary for the bringing on the Trials; no Mention being made o Reading the Articles of Impeachment, and the Lord Somers' Anſwer, and 
Sy ſuch a Committee from the firſt of April to the ſixth of June, although, | after the ger e 
gr during that Interval, their Delays were frequently complained of by the Ordered, That the Court in We/Amin/ter- Hall be cleared for the Lords. 
A Houſe of Lords. : 3 ! 4 The Earl of Zngle/ea being fick, his Abſence was excuſed. | 
a The Manner in which the Commons demanded this Committee, _ Then the Houle adjourned into Maſiminſler- Hall, and the Lords were 
F Lords look upon as a direct invading of their Judicature; and therefore, as called by the Herald, and went as ordered, and being ſeated in the Hall, 
. there never was a Committee of both Houſes yielded to by the Lords in . 
1 caſe of any Impeachment for High Crimes and Miſdemeanours; fo their Then Proclamation was made for Silence, as follows : 
he Lordſhips do inſiſt, that they will make no new Precedent upon this Oc- | Our Sovereign Lord the King, Re. 
. caſion. Many Impeachments for Miſdemeanours have in all Times been The Lord Keeper aſked Leave for the Judges to be covered, which was 
2 determined without ſuch a Committee: And if now the Commons think agreed to. 
4 fit, by an unprecedented Demand, to form an Excuſe for not proſecuting Then the Proclamation, as above ordered, was made, 
” their Impeachments, it is demonſtrable where the Obſtrudion lies. Alter Which, | 
rd As to the Preliminaries which the Commons mention in particular, a8 The Articles againſt John Lord Somers were read, and alſo his Lord- 
= proper tv be ſettled at ſuch a Committee, they have received the Reſolu- ſhip's Anſwer to ; 
- tions of the Houſe of Lords therein by their Meſſage of the twelfth inſtant, After which the ſame Proclamation was again made, 
r from which, being Matters relating entirely to their Judicature, their Then the Lord Keeper declared, the Houle was ready to hear the Evi- 
* Lordſhips cannot depart. | dence againſt Jahn Lord Somers, and therefore deſired the Lords te give 
| As to the laſt Pretence, the Commons would make to ſhelter the de- ee 
4 laying the Trials, from ſome Expreſſions which fell from the Lord Ha- | Tube Lord Somers moved to have his Counſel heard, 
a- verſham at the ſree Conference, at which Offence was taken, their Lord- Whereupon, h | 
A ſhips will only obſerve, a f : : The Houſe adjourned to the Houſe above. 
le | Fir, That they have omitted nothing which might give the Commons 3 woe rotnmnd | 
he all reaſonable Satisfaction of their Purpoſe to do them Juſtice in _ * | The Houſe being moved to acquit the Lord Somers, and after long De- 
* ter, ſo far as is conſiſtent with doing Juſtice to that Lord ; and allo to | bate, and hearing the Judges to ſeveral Queſtions aſked them by the Lords, 
4 reſerve a good Correſpondence with them, as appears by the ſeveral This Queſtion was propoſed, | 
+ obs they have taken. : Trial of the; That John Lord Somers be acquitted of the Articles of Impeachment 
5 Secondly, That this Buſineſs has no Relation to the I rial of the gr againſt him, exhibited by the Houſe of Commons, and all Thiogs therein 
3 peached Lords; and therefore their Lordſhips cannot imagine why the contained; and that the ſaid Impeachment be diſmiſſed, 
Commons ſhould make 8 tisfaction and Reparation againft the Lord Ha- | Ihen this Queſtion was put, Whetuer the Queition now ſtated ſhall be 
N- verſham a neceſſary Condition for the going on with the Trials, and at put in the Court below ? | 
* the ſame time find no Difficulty in proceeding on other Buſineſs, It was reſolved in the Affirmative. 
"mn Reſolved, In Anſwer to the Meſſage of the Lords, appointing Menday Diſſentient, 
© next for the Trial of the Earl of Orford, That the Lords have been ac- Here the Reaſons are gain expunged. | | 
2 uainted, that the Commons would proceed in the firſt Place againſt the Denbigb, Derby, Netingham, 
of Lord Somers; and they are ready to go to that Lord's Trial as ſoon as the Gaar wum $.arſdale, Feverham, 
le Commons have received Satisfaction for the Aﬀront offered to the Houſe Rocheſter, Warrington, Thanet, 
of Commons by the Lord Haverſham at the Free Conference ; and that Plymuuth, I-.ymouth, Peterberiugh, 
15 the neceſſary Preliminaries are adjuſted by a Committee of both Houſes, Jerſey, Lindſey, Abingdm, 
” Ordered, That the Lord Mordant do catry the ſaid Anſwer to the Lords, Guilford, | Hunſdon, | TFeffreys, 
1d The Lord Mordant reported to the Houſe, That he had (according to Marlborough, 1 Oxford, 
— Order) carried their Anſwer to the Lords. . Tho. Roffen Hyuward, Fermyn, 
. f ä d to inſpect the Lord =; Ah | 575 
n Mr. Bruges reported from the Committee appointed to inſpect the Lords Lexington, La Warr, Godeiphin. 
of Journals, with relation to the Proceedings againſt the impeached Lords, nat. Exon, Dartmouth, 
ill and report the ſame to the Houſe, That they had inſpected the ſame ac- | Somerſet, Normanly, 
_ cordingly, and had directed him to report what they find eren; which I hen it was agreed and ordered, That in Meſimiſſer-Hall the Lord 
to he read in his Place, and afterwards delivered in at the Clerk's Table, Keeper ſhall read the Queſtion, and then call the Junior Baron preſent 1 
- where the ſame was read, and is as followeth, viz. firſt, and a every Lord, ee Content, 5 not Content? And l 
, E | d ſtand up when called, to give his Vote, Content, or not 1 
* | A Copy of the 2328 ; that every Lor „to g 5 , | 
; e/iminſter-Hall, in order to the | Content; and that the Lord Keeper having taken their Votes, declare the 
n Pho uſed ax e to go into M gimigſt , | Majority : And if the Majority be for acquitting the Lord Somers, the 
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Lord-Keeper is to declare it ſo ; and after particularly to the Lord Somers. 


Method of ſettling the 8 


* to defeat the malicious 


Ordered, © © 


Phat Candles be prepared for he Hou ng ns) DW pee 
Then the Houſe adjourn'd ”=_ to Mſiminſter- Hall, and being there, 


the Houſe was reſumed, and Proclamation made for Silence, the Lord- 
Keeper put the Queſtion as follows. b / 3:30 
| That Jobn Lord Soniers'be acquitted of the Articles of Impeach- 
ment againſt him exhibited by the Houſe of Commons, and alt Things 
therein contain'd ; and that the ſaid Impeachment be diſmiſſed. 


Then the Lord-Keeper aſked" every Lord, Whether Content, or not 


Content? 


The Lord-Keeper declared, the Majority was for acquitting; and then 


declared, That Fohn Lord Somers was acquitted of the Articles of Im- 


eachment againſt him exhibited by the Houſe of Commons, and all 
hings therein contained; and the ſaid Impeachment was diſmifled ; and 
then declared to the Lord Somers, that he was acquitted, 


Tuben the Houſe adjourn'd to the Houſe above, and being come thither, 


the Houſe was reſumed, and the following Orders made. 


It is Conſidered, Ordered, and Adjudged, by the Lords Spiritual and 
Temporal in Parliament Aﬀembled, That Fehn Lord Somers ſhall be, 
and he is hereby acquitted of the Articles of Impeachment againſt him 
exhibited by the Houſe of Commons, and all Things therein contained; 


- and that the ſaid Impeachment ſhall be, and is hereby diſmiſſed. 
It is Ordered by the Lords Spiritual and Temporal in Parliament 


Aſſembled, That the Proceedings in this Houſe upon the Impeachments 
be printed: And that the Lords Committees appointed to conſider of the 
manner of Proceedings on Impeachments, do meet To-morrow at Ten of 
the Clock, and inſpe the Journals, and draw up the Matter relating 
thereunto, in order to be printed, and report to the Houſe, 


EY After which Report read, 
Ordered, | ys 
That the Serjeant do go with the Mace into We/tmin/ter-Hull, and 


Courts there, and Court of 3 and Places adjacent, and ſummon 


the Members there to attend the Service of the Houſe immediately. 
And he went accordingly; and being return'd, 
Reſolved, > | TE : Hes 
That the Lords have reſuſed Juſtice to the Commons upon the Im- 
chment againſt the Lord Somers, by denying them a Committee of 


zoth Houſes, which was deſired by the Commons, as the proper and only 
ee in order to the proceeding 


to the Trial of the ſaid Lord Somers with Effect: And afterwards, by 
proceeding to a pretended Trial of the ſaid Lord, which could tend only 
to protect him from Juſtice, by colour of an illegal Acquittal ; againſt 


which Proceedings of the Lords, the Commons do ſolemnly proteſt, as 
being repugnant to the Rules of Juſtice, and therefore Null and Void, 


Reſolved, | 
That the Houſe of Lords, by the pretended Trial of ohn Lord Somers, 
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have" endeavoured to overturn the Right of Impeachments lodged in th. 


Houſe of Commons by the ancient Conſtitution of this Kingdom, for the 


Safety and Protection of the Commons againſt the Power of Great Me, . 

and have made an Invaſion upon the Liberties of the Subject, by laying à 

F 1 - Impunity for the greateſt Offenders. 8 | 
That all the ill Conſequences which may at this Time attend the Del 


f * 


of the Supplies giyen by the Commons for preſerving the Publick Peace, 


and maintaining the Balance of Europe, by ſupporting our Allies againſt 
the Power of France, are to be imputed to thoſe who, to procure an In- 
demnity for their own. enormous Crimes, have uſed their utmoſt Ende. 
vours to make a Breach between the Two Houſes, 

That the Meſſage this Day from the Lords be referr'd to the Committee 
who are appointed to draw up the Articles of Impeachment. | 

' Ordered, | 4 1 25 | | | | 

That the faid Committee do conſider of the Proceedings between the 
Two Houſes relating to the impeach'd Lords, and ſtate to this Houſe the 
Matter of Fact, in order to the Juſtification of this Houſe in their Pro- 


ceedings. 


A Meſſage from the Lords by Doctor Newton and Mr. Gery. 

Mr. Speaker, In Anſwer to the Meſlage of the Houſe of Commons this 
Day, the Lords do acquaint the Commons, That they might have known 
by the Records of the Houſe of Lords, that the Lords have proceeded to 

e Trial of the Lord Somers on Tueſday laſt, being the Day appointed; 


and the Commons not appearing to maintain their Articles againſt the ſaid 
Lord, the Lords have, by Judgment of their Houſe, acquitted him of the 


Articles of Impeachment againſt him exhibited by the Houſe of Com- 
mons, and all Things therein contained; and have diſmiſſed the ſaid Im- 
peachment. | LOA of 

And the Lords have appointed Monday next for the Trial of the 
Earl of Orford ; on which Day they will proceed on the ſaid Trial. 

The Commons ſtill preſſing for a Committee of both Houſes (which the 
Lords never can conſent to) for the Reaſons already given, their Lord- 
ſhips can infer nothing from their perſiſting in that Demand, than that 
they never deſigned to bring any of their Impeachments to Trial. 


s to the Lord Haverſbam, his Anſwer is now before the Houſe of 
Commons; and the Lords reſolve to do Juſtice in that Matter. 
Ordered, | | 


That no Member of this Houſe do preſume to appear on Monday hext 
at the pretended Trial of the Earl of Orford, upon pain of incurring the 
utmoſt Diſpleaſure of this Houſe. | 


The Copy of the Anſwer of Charles Lord Halifax, ſent down from the 
Lords, to he Articles of Impeachment exhibited againſt him, and the 
Paper ſent down from the Lords, entituled, The Anſwer of John Lord 
Haverſham, to the Charge exhibited againſt him, being never read in the 
Houſe of Commons, cannot be printed among the foregoing Proceedings, 


They are inſerted in the Lords Proceedings, Vel. V. 
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Proceedings in the Houſe of Commons and Houſe of Lords relating to Tames Boucuss, Gent. * 


Veneris, 17 die Decembris, 1703. 


Meſſage from Her Majeſty, by Sir David Mitchell, Gentleman 
A Uſher of the Black Rod. 


* 


Mr. Speaker, | 
The Queen commands this Honourable Houſe to attend Her Majeſty 


immediately in the Houſe of Peers. | 

Accordingly Mr. Speaker, with the Houſe, went up to attend Her 
Majeſty, and being return'd, Me. 3 reported, I hat Her Majeſty 
had been pleaſed to give the Royal Aﬀent to An Af for granting an Aid to 
Her Majeſiy by a Land-Tax ; and afterwards to make a moſt gracious 
Speech to both Houſes, of which he had deſired, and obtained a Copy, 
which he read to the Houſe, and is as follows, wiz. 


Ay Lerds and Gentlemen, 

te 1 Think it proper, upon this Occaſion, to acquaint you, That J 
6 have had unqueſtionable Informations of very ill Practices and 
« Deſigns carried on in Scotland by Emiſſaries from France, which might 
&« have proved extremely dangerous to the Peace of theſe Kingdoms; as 
& you will ſee by the Particulars, which ſhall be laid before you, as 
« ſoon as the ſeveral Examinations, relating to this Matter, can be 
&« fully perfected, and made publick without Prejudice: In the mean 
« Time, I make no Doubt, but by this ſeaſonable Diſcovery, I ſhall be 
de able to give ſuch Directions for our Security, as will effectually pre- 
e vent any ill Conſequences from theſe pernicious Deſigns. 


Gentlemen of the Houſe of Commons, 
« I am very ſenſible of your great Readineſs and Affection for the 


& Publick Service, by preſenting me fo early in the Seſſions with a con- 
« {jderable Part of your Supplies: I depend entirely upon your continu- 
<« ing with the ſame Zeal to diſpatch the Remainder of them; that ſo 
« we may be prepared to * the ſpeedieſt Aſſiſtance to our Allies, and 
eſigns of our Enemies; who cannot be more 

« jnduſtrious to contrive the Ruin of this Kingdom, and of the Pro— 
« teſtant Religion, than I ſhall always be vigilant and careful, both for 
« their preſent Preſervation, and for their future Security.” 
Reſelved, Nemine Contradicente, 


That an humble Addreſs be preſented to Her Majeſty, returning the 


Thanks of this Houſe for Her moſt gracious Speech from the Throne, | 


| 


þ 


and for the communicating the Diſcovery Her Majeſty hath made of the 
wicked Deſigns againſt Her Government; with Aſiurance, That this 
Houſe will ſtand by and ſupport Her Majeſty and Her Government againſt 
all Pretenders, and all Her Enemies whatſoever. | 
Ordered, 
That a Committee be appointed to draw up the ſaid Addreſs; and a 
Committee was appointed accordingly. 
Ordered, 
That the ſaid Addreſs be drawn up on the ſaid Reſolution, and alſo 
upon the Debate of the Houle. | 


| Sabbati, 18 die Decembris, 1703. 

Mr. Bromley reported from the Committze, to whom it was referr'd to 
draw up an Addreſs to be preſented to Her Majeſty, (according to the 
Order of Yeſterday) That they had drawn up an Addreſs accordingly, 
which they had directed him to report to the Houſe ; which he read in 
his Place, and afterwards deliver'd in at the Table, where the ſame was 
read. | 
Reſolved, Nemine Contradicente, 

That this Houle doth agree with the Committee in the ſaid Addreſs. 

Reſalved, £ 
T hat the ſaid Addreſs be preſented to Her Majeſty by the whole Houſe, 
Ordered, 

That ſuch Members of this Houſe as are of Her Majeſty's moſt Ho- 
nourable Privy-Council, do humbly know Her Majeſty's Pleaſure, when 
ſhe will be attended by this Houle. 

Oraered, 

That ſome Members be appointed to ſearch the Lords Journals, as to 
their Proceedings in relation to the Examination of any Perſons who are 
diſcovered to have a Deſign againſt Her Majeſty's Government. 

And they were appointed accordingly. 


The humble Addreſs of the Houſe of Cimmions to the Queen. 


Mot Gracious Sovereign, 
0 WE Your Majeſty's moſt dutiful and loyal Subjects, the Commons 
6 in Parliament aſſembled, do return Your Majeſty our moſt 
«© humble and hearty Thanks for Your molt gracious Speech from the 


„„ "Throne. 


« We are truly ſenſible of your Majeſty's great Goodneſs, and 
of the Confidence You repoſe in us, by communicating the Diſ- 
«© covery of the ill Practices and Deſigns that have been carried on 


* To be read before his Trial, in Vol. V. Page 510. Theſe Proceedings were publiſned by Order of the Two Houſes of Parliament, and ſhew the Reaſons both Houſes 


went upon: Which, with The Precedents out of the Journals of the Houſe of Lords and Hoy» of Commons, will render them uſeful to Poſterity. 


4c in 


b N. 0 03 


+ 
IN 
4 8 . 
* 
| | * f 
* l 14 6 
70 

* * ö . 14 5 / 


« Majeſty, and the Succeſſion. in the. Proteſtant Line, as limited by 
« Law, againſt all Pretenders, and all Your Majeſty's Enemies whatſo- 
«i ever. Th Pe 9 81 | i 

« We want Words to expreſs to Your Majeſty the Deteſtation we have 
« of any Conſpiracies and Attempts to diſturb the Peace and Proſperity 
« of Your: happy Government; under which we mult think our Security 


& ſufficiently provided for, ſince Your Majeſty has been pleaſed to give 


s ſuch Directions as may prevent all ill Conſequences from them. 
„ It is great Satisfaction to us, to find, That the dupplies we have 


e already given are ſo acceptable to Your Majeſty: We ſhall go on with 


« the jame Readineſs and Zeal to diſpatch the Remainder of them, that 
ee we may enable Your Majeſty to give the ſpeedier Aſſiſtance to your 
« Allies, and to defeat the malicious Deſigns of Your Enemies. 

% Your faithful Commons can never have the leaſt Diſtruſt of Your 
« Na Vigilance and Care for the Preſervation of the Proteſtant 
« Intereſt in general, of the Monarchy, and the Church of England, as 
&« by Law eſtabliſhed : And we humbly beg Leave to aſſure Your Ma- 
« jeſty, that we will never be diſcouraged, but will continue inceſſant our 
« Endeavours, by all proper Methods, to tranſmit them ſecurely ſettled 
« to Poſterity.“ 


{5 SHOT Ling, 20 die Decembris, 1703. 
Mr. St. John reported, T hat the Members appointed to ſearch the 
Lords Journals, as to their Proceedings, in relation to the Examination 
of ps Perſons, who are diſcovered to have a Deſign againſt Her Majeſ- 
ty's Government, had ſearched the Lords Journals accordingly ; and he 
read in his Place what they. had found therein, and delivered the ſame in 
at the Table, where the iame was again read. 

A Motion being made, and the Queſtion being propoſed, That an 


humble Addreſs be preſented to Her Majeſty, ſetting forth the great Con- 


- cern this Houſe hath for Her Majeſty's Royal Prerogative, and the Reſo- 


Jution of this Houſe to ſupport the ſame ; and that no Perſons accuſed for 
Crimes, who are Her Majeſty's Priſoners, ought to be taken out of the 
Cuſtody of the Crown, without Her Majeſty's Leave; and a Debate 
ariſing in the Houſe thereupon ; , 

And a Motion being made, and the Queſtion being put, That the De- 
bate be adjourned, 

It paſſed in the Negative. 

Then the main Queſtion being put; | | 

Reſ.tved, That an humble Addreſs be preſented to Her Majeſty, ſetting 
forth the great Concern this Houſe hath for Her Majeſty's Royal Preroga- 
tive, and the Reſolution of this Houſe to ſupport the ſame; and that no 
Perſons accuſed for Crimes, who are Her Majelly's Priſoners, ought to be 
taken out of the Cuſtody of the Crown, without Her Majeſty's Leave, 

Ordered, That a Committee be appointed to draw up the ſaid Addreſs; 

And a Committee was appointed accordingly. 

Ordered, That it be an Inſtruction to the ſaid Committee, That they 
do draw up the ſaid Addreſs upon the ſaid Reſolution, and upon the De- 
bate of the Houle. 

Martis, 21 die Decembris, 1703. ns 

Mr. Speaker reported, That the Houſe did Yeſterday attend Her Ma- 
jeſty at St. Fames's, and preſented to Her their Addre's; and that Her 
Majeſty was pleaſed to give a moſt gracious Anſwer, as followeth : 


Gentlemen, 


85 I Am very well pleaſed with your Aſſurances of diſpatching the Sup- 
„ * plies, and with the other Parts of this Addreſs, in which you ex- 
« preſs ſo much Duty and Readineſs to ſupport, and to truſt me, 

% You may depend upon my Willingneſs to join my Endeavours with 
« you, in ſecuring to Poſterity the Proteſtant Succeſſion in the Monar- 
&« chy, and the Church of England, as it is eſtabliſhed by Law.“ 


Mr. St. John reported from the Committee, to whom it was referred to 
draw up an Addreſs upon the Reſolutions of Soha that they had 
drawn up an Addreſs accordingly, which they had directed him to report 
to the Houſe; which he read in his Place, and afterwards delivered in at 
the Table, where the ſame was read, and (with an Amendment) agreed 


unto by the Houle. 


Reſolved, | 
That the ſaid Addreſs be preſented to Her Majcſty by the whole Houſe. 
Ordered, 


That ſuch Members of this Houſe as are of Her Majeſty's moſt Ho- 
nourable Privy-Council do humbly xnow Her Majeſty's Pleaſure, when 
ſhe will be attended by this Houſe, 


| Mercurii, 22 die Decembris, 1702. 

Mr. Compireller acquainted the Houſe, That Her Majeſty having been 
humbly waited upon to know Her Pleaſure, when ſhe would be attended 
by this Houſe : Her Majeſty has been pleaſed to appoint To morrow at 
Four o'Clock in the Afternoon, at St. James's. : 


Jovis, 23 die Decembri, 1503. 


DD. Humble ADDRESS of the Houſe of Commons to the Queen. 


Moſt Gracious Sovereign, 
85 V E Vour Majeſty's moſt dutiful and loyal Subjects, the Commons 


lay before Your Mejeſty the great and juſt Concern we are under, to 
e {ee any Violation of Your Royal Prerogative. | 

« Your faithful Commons believe the Adminiſtration of the Govern- 
© ment beſt ſecured when it is left to your . with whom the Law 
« has entruſted it; and have ſo firm a Dependance upon Your Majeſty's 
« Aﬀection to Your People, and Your great Wiſdom, that they can ne- 
« yer apprehend ſo little Danger from any Conſpiracy, as when the Ex- 
c amination thereof is under Your Majeſty's Directions. 


3 


of England in Parliament aſſembled, beg Leave humbly to 


— 


e KR N. o 1 K. 


4 in Scotland, by Emiſſaries from France; whereby we have an Opportu- | 
_ o© nity to. repgat'our, unanzmous Reſolution to ſtand by and ſupport Your 


| 


(538) 
& We are therefore ſurprized to find, That when ſeveral! Perſons, ſuſ- 
e pected of Treaſonable Practices againſt Your Majeſty, were taken into 
** Cuſtody by Your Meſſengers, in order to be examined; the Lords, in 
Violation of the known Laws of the Land, have wreſted them out of 
% Your Majeſty's Hands, and without Your Majeſty's Leave or Know- 
* ledge, in a moſt extraordinary Manner, taken the Examination of 
<< them ſolely to themſelves ; whereby a due Enquiry into the evil Prac- 
** tices and Deſigns againſt Your Majeſty's Perſon and Government may, 
«3 great Meaſure, * obſtructed. ve 
* Your loyal Commons do therefore moſt earneſtly deſire Your Ma- 


jeſty to ſuffer no Diminution of that Prerogative, which, during 


„ Your Majeſty's Reign, they are confident will always be exerted for 
the Good of Your People. 

And we humbly beg Leave to aſſure Your Majeſty, That as we are 
“ reſolved by timely and effeQual Supplies to enable Your Majelty to 
«© carry on the War, which You have ſo gloriouily begun; ſo we will, 
eto the utmoſt of our Power, ſupport Your Majeſty in the Exerciſe of 
% Your juſt Prerogative at Home, and the aſſerting of it againſt all In- 
“ vaſions whatſoever.” 


Lune, 3 die Januarii, 1703. 


Mr. Speaker reported, That he, with the Houſe, did, before the Re- 
ceſs, preſent to Her Majeſty their humble Addreſs of the twenty-firſt of 
December laſt ; and that Her Majeſty was pleaſed, thereupon, to give this 
moſt gracious Anſwer, 


Gentlemen, 


I Have had the Satisfaction to find, that the Matter which may have 
«© ® occaſioned this Addreſs is now at an End. 

] return you many Thanks for the Concern you expreſs for my Pre- 
6 o_— ; and for your repeated Aſſurances of making the Supplies ef- 
„ fectual, which will be greatly for the Honour and Advantage of the 
„ Kingdom, | 1 h 

„ ſhall be careful not to give way to any Invaſion of the Prerogative 
“of the Crown, or of the Rights and Liberties of the People.” 


Upon this Addreſs of the Houſe of Commons, the Houſe of Lords 
drew up the following Repreſentation, | 


The humble Repreſentation of the Right Honourable the Lerds Spiritual and 
Temporal in Parliament aſſembled, preſented to Her Majeſty, on Tueſday 
the Eighteenth Day of January, 1703; and Her Mauje/ly s moſt gracious 
Anſwer thereunto *, 


Die Lune, 17 Januarii, 1703; 


May it pleaſe Your meſt Excellent Majeſty, 
WE Your Majeſty's moſt dutiful and loyal Subjects, the Lords Sp'ri- 


tual and Temporal in Parliament aſſembled, find ourſelves under an 
unhappy Neceſſity of making this our humble Application to the 'I'hrone, 
upon Occaſion of an Addreſs preſented to Your Majeſty by the Houſe of 
Commons, the twenty-third Day of December laſt, and iince that Time 
publiſhed to the whole Nation in Print; by which the Houſe of Lords 
is charged with the Violation of your Royal Prerogative, and of the known 
Laws of the Land; with wreſting Perſons ſuſpected of T reaſonable Prac- 
tices, and taken into Cuſtody * Meſſengers, out of Your Majeſty's 
Hands, without Your Leave or Knowledge, and in a moſt extraordiriary 
Manner taking the Examination of them ſolely to themſelves ; whereby a 
due Enquiry into the evil Practices and Deſigns againſt Your Majeſty's 
Perſon and Government might in great meaſure be obſtructed. And they 


| conclude their Addreſs by moſt earneſtly defiring Your Majeſty to ſuffer 


no Diminution of Your Prerogative, and promiſe to ſupport You in the 
aſſerting it againſt all Invaſions whatſoever, It is not poſſible for us to- 
remain ſilent under this heavy Charge, ſo unjuſtly, and without the leaſt 
Ground or Colour to be fixed upon the whole Body of the Peers, which 
tending directly to create an ill Opinion of us in Your Majeſty, puts us 
under an inevitable Neceſſity of vindicating both the Legality, and the 
dutiful Manner of our Proceeding. 

The Expreſſions in the Addreſs of the Houſe of Commons are ſo very 
harſh and undecent, that we may truly affirm, the like were never uſed of 
the Houſe of Peers in any Age ; not even by that Aſſembly, which, un- 
der the Name of the Houſe of Commons, took upon them not only to abo- 
liſh the Houſe of Lords, but to deſtroy the Monarchy. We ſhall care- 
fully avoid making Returns of that kind: We conſider too much what 


we owe to ourſelves ; and we know too well the profound Reſpect due to 


Your Royal Perſon, to let any Provocation tranſport us fo, as to uſe 
Words unfit to be offered by us to our Sovereign. | 

The Matter of this Addrefs is no leſs injurious to us than the Terms; 
there was not the leaſt Occaſion for a juſt Objection to any Part of our 
Conduct in that Buſineſs to which the Addreſs relates. The Proceeding 
was ſtrictly juſtifiable by the known Laws and Cuſtoms of Parliament; 
it was carried on with the utmoſt Reſp:ct to Your Majeſty, and with 
true Zeal for the Safety of your Perſon and Government; all that was 
done was agreed to by the concurrent Opinion of the Houle, without the 
leaſt Objection from any of our Members, who have the Honour of ſerv- 
ing your Majeſty in Your great Offices and Employments, 

We humbly repreſent to Your Majeſty, That, by the known Laws and 
Cuſtom of Parliamen's, the Houſe of Peers has an undoubted Right, in 
Caſes where they conceive it to befor the Good and Safety of Your M. jefly 
and the Kingdom, to take Examinations of Perſons charged with crimi- 
nal Matters, whether ſuch Perſons be then in Cuſtody or not, and alſo 
to order the Perſons fo to be examined to be taken into Cuſtody ef Your 
Majeſty's ſworn Officers, attending the Houſe during ſuch Exami- 
nations, or to commit them to any other fate Cuſtody that they ſ121l 


* Die Martis, 19 Januarii, 1703. It is Ordered by the Lorgs Spiritual and Temperal in Parliament aſſembled, That the humble Repreſcatation of this Houſe, preſented 


to her Majeſty this Day, and her Majeſty's mo! gracious Anſwer thercunto, ſhall be ſorthwith printed and pu'litnede 
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think proper; and to reſtrain others, if they fee Cauſe from having Ac- | 


.aminations that were taken. 


ceſs to, or Communication with them: The Houſe of Lords has exerciſed 
this Right from Time to Time, as Occaſions bave required, without Ob- 
jection. Our Records are fill'd with Precedents which warrant our Claim 
in every Part of it; and we preſume to affirm. to Your e That the 
drawing this Right into l An at any Time, cannot but be of dans, 

5 to the Liberties and Safety of the People, and to the 
Conffitution of the Government, as tending to avoid, or render, in great 
meaſure, ineffectual, the Enquiries of Parliaments, which are fo abſolutely 
neceſſary, eſpecially where many and great Perſons are engaged in danger- 
ous eons againſt the Government; or where ill Miniſters abuſe their 
Favour towards the oppteſſing or enſlaving of the People. Your Majefty's 
Wiſdom and Goodneſs make us ſecure at preſent againſt all Influences of 
that kind, and we unanimouſly. and heartily pray we may long enjoy the 
Bleſſings of Vour Reign. But if it happens, in future Times, that ill 
Men ſhould gain too great a Degree of Fayour with our Princes, how 


eaſy will it be for them to ſtifle or defeat all Parliamentary Enquiries into | 


their Crimes ? For if the being in Priſon, or in the Hands of a Meſſen- 

r, will protect Men from being examined in the Houſe of Lords, or 
trom being put into the Cuſtody of the proper Officers of the Houſe, dur- 
ing the Examination, and debarr'd from converſing with others; it will 
certainly Le always in the Power of Favourites to cauſe thoſe who can be 
Witneſles againſt them, as well as the Accomplices of their Deſigns, to 
be taken into Cuſtody. And if Perſons. in Cuſtody are out of the Reach 


. of the Houſe of Lords, who are the Hereditary Counſellors of the Crown, 


and in whom a judicial Power is Jodged by the Conſtitution ; it is not to 
be imagined that the Commons can pretend to a greater Power of the exa- 
mining, committing, or reſtraining them. | ; 
No Houſe of Commons, till now, has given Countenance to this dan- 
erous Opinion, which does ſo directly tend to the rendering ill Mini- 
ers fafe from the Examination of Parliaments: And we are perſuaded, 
no Houſe of Commons hereafter will affert ſuch a Notion, becauſe they 
are not wont eaſily to part with a Power they have aſſumed ; and it is cer- 
tain that they have ſeveral Times taken upon them to exerciſe an Au- 
thority like that which they have ſo ſeverely reflected on in their Ad- 
dreſs. N 

This Conſideration gave us the greater Aſtoniſhment, to find our Pro- 
ceedings repreſented in the ſtrange Terms of wreſting Priſoners out of 
Your Maje y's Hands, and taking the Examination of them ſolely to our- 
ſelves, We believe the ordering Perſons to be examined” in that High 


Court, where Your Majeſty is always preſent, in Conſideration of 


Law, and in that great Council where You may be preſent in Your 
Royal Perſon, as often as You pleaſe, will never be thought an Excluſion 
of Your Majeſty from the Examinations, if that was intended to be inſi- 
nuated by ſaying, We had taken the Examinations ſolely to ourſelves, 
Having thus Jaig before Your Majeſty what it is we claim, and muſt in- 
fiſt on, as the indiſputable Right of the Houſe of Peers; which was ne- 


ver thought, in the Time of Your Royal Anceſtors, to be prejudicial to 
the juſt Prerogatives of the Crown, and which is manifeſtly K for 


the tecuring the Liberties of Your People, whereof we are aſſured Your 
Majeſty will have an equal Care; We humbly beg Leave to Jay before 
You a ſhort State of the particular Matter of Fact relating to theſe Pri- 
ſoners, not doubting, but when the whole Proceeding is known to Your 
Majeſty, it will be approved not only as lawful, but every way reſpectful 
to Your Majeſty, | 5 : 

On Tueſday the 14th of December the Houſe of Lords was inform'd, that 
ſeveral-Perſons had been ſeiz'd by the Cuſtom-Houſe Officers on the Coaſt | 
of Suffer, as they came from France, and that amongſt them there was one 
Boucher, who was capable of making conſiderable Diſcoveries, having been 
in Arms in the French Service for many Years, and Gentleman of the 
Horſe and. Aid-de-Camp to the late Duke of Berwick, who ſtands attaint- 
ed of High- Treaſon, and who had been ſecretly in England ſeveral Times 


defore; that it was probable, if he was ſtrictly examined, he might be 


brought to confeſs, ſince he ſaw his Liſe in apparent Danger; but that he 
was a bold Man, and likely to attempt an Eſcape on that very Account, 
if he was not carefully look'd after: And the Houſe was alſo told, that 
there was a genera] Remiſſneſs both in the taking, ſearching, and looking 
to ſuch Priſoners, which did afterwards per very evidently in the Ex- 

i Upon this Information, the Earl of Not- 
tingham, Your Majeſty's Principal Secretary of State, acquainted the 
Houſe, that he had not heard of Boucher's Name particularly, but had 


ſent Meſſengers to mg one Ogilby, and the other Priſoners who had been 
{ 


apprehended by the Cuſtom-Houſe Officers, to Town, and that he be- 
heved the Meſſengers would do their Duty, but he would not be anſwer- 
able fop them, | i 
After this Account of the Priſoners, and of what had been done in or- 
der to ſecure them, the Houſe thought themſelves obliged in Duty to Your 
Majeſty, and for the Publick Safety, at a Time when the Fi"; moo is 
engaged in an open War with France, and that there are too juſt Grounds 
to apprehend the dangerous Practices of French Emiſſaries to make an 
humble Addreſs to Your Majeſty, that particular Care might be taken for 
ſecuring the Perſons of Buucher, and of thoſe who were taken with him, 
and that none might be ſuffered to ſpeak with them *till they were examined. 
The next Day, Your Majeſty's gracious Anſwer to this Addreſs was 
reported to the Houſe, That Care had been taken to ſecure the Priſoners, 
and that Your Majeſty would give Orders, that Nobody ſhould ſpeak 
with them till they were examined, Thereupon, the Lords enter'd into 
a farther Conſideration of the Importance of this Matter; and conceiv- 
ing nothing to be more likely to bring Priſoners, who had forfeit- 
ed their Lives, to a full Diſcovery of the Truth, than to find them- 
ſelves under the ay x of a Parliament, they thought it would be 
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| ſons ; and accordingly an Orter' was made; that no Perſons ſhould ſpeak 


82 


quieſced in your Majeſty's Opinion, and ſent back Sir Jabn 
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| with the Priſonets, till they had appeared at the Bar of the Houſe. 


On the ſixteenth Day, the Earl of Nottingham informing the Houſe of 


Lords, that the Priſoners were Brought to Town ; the Uſher of the Black 
Rod was ordered to take them into his Cuſtody, in order to their Examina_ 
tion, and to keep them ſeparate, and in clofe Cuſtody (as Your Majelty 


of the Thing, that the Examination ſhould be by a Committee of Lords, 
rather than by the whole Houſe, it was refolved accordingly. | 
We beg Leave to mention to your Majeſty a Matter of Fat which ſa- 
' tisfied the Lords, that their Reſolution to take the Examinations of 
Boucher, and the Perfons apprehended with him, was neither unknown 
or diſagreeable to Your Majeſty. On the fame Day when that was or- 
| der'd, being the fifteenth of December, the Lords refolved to examine Sir 
Jebn Maclean, a very dangerous Perſon, as was repreſented to the Houle, 
who then ſtood committed in the Hands of a Meffenger ; and for that 
Purpoſe order'd him to be brought to the Honſe the next Day, having, 
as they then thought, very Grounds to believe it might prove of 
reat Service to Your Majeſty. Sir Jobn Maclean was brought to the 
| Houſe, according to the Order; but Your Majefty being pleaſed fo far to 
take Notice of this Order, as to ſignify to the Houſe by the Lord Stew- 
ard, That Sir Jahn Maclean had been in part 5 already, and that 
Your Majeſty thought it not proper to have that Buſineſs taken out of 
the way of Examination it was then in, but that Your Majeſty would, in 
a ſhort Time, communicate it to the Houſe; the Lords i'nmediately ac- 
Maclean to 
the Place from whence he was brought. It was with this Diſpoſition of 
Mind the Lords acted in this whole Matter; and if Your Majeſty, vho, no 
doubt, had the ſame Notice of both Orders, had thought any other Me- 
thod of the Examination of Boucher, and the Perſons taken with him, 
more proper than that of the Lords; they had reaſon to conclude Your | 
Majeſty would have intimated it at the ſame time, and moſt certainly the 


| Houte would have had a like Deference for Your Royal Judgment in that 


Inſtance alſo. 

The Lords Committees * appointed to examine the Priſoners, pro- 
ceeded with all poſſible Diſpatch, and made their Report to the Houſe on 
the twenty-firſt of December ; upon Conſideration of the Report, the 
Houſe found it requiſite to commit Boucher to the Priſon of Newgate for 
High-Treaſon ; and the Lords Committees having ſubmitted to the Judg- 
ment of the Houſe, whether ſeveral Parts of the Examinations, referred 
to in their Report, ſhould be laid open to the Houſe, or put into any 
other Way of being farther enquired into, or proſecuted ; the Houſe, out 
of a full Aſſurance they had, that, when the Matter of Fact ſhould be 
laid before Your Majeſty, You would certainly give fuch Orders there- 
upon, as were every way ſuitable to Your Royal Prudence, and tender 
Care of the Publick Safety, did unanimouſly reſolve, without ſo much 
as ſuffering thoſe Parts of the Report to be laid open to the Houſe, That 
an humble Addrefs ſhould be made from the Houſe to Your Majeſty by 
the Lord Steward and the Duke of Somerſet, (Two of the Lords Com- 
mittees, to whom the Examination had been referr'd) laying before Your 
Majeſty the whole Report, with all Matters relating thereto, and humbly 
deſiring Your Majeſty to give Order, that Boucher ſhould be proſecuted by 
Mr. Attorney-General for High- Trealon ; and that as to the eee 
Proſecution, or Diſcharge of the other Priſoners mentioned in the Re- 
port, You would be pleaſed to give ſuch Directions, as ſhould ſeem 
moſt proper to Your Royal Wiſdom. Thus, as the whole Affair was 
enter'd upon out of Zeal for Your Majeſty's Preſervation, and the Safety 
of the Kingdom, and was carried on and concluded with all poſſible Re- 
ſpect to You ; fo we had the Comfort to reſt aſſured, that our Behaviour 
was no leſs graciouſly accepted by Your Majeſty, from the Anſwer You 
were pleaſed to make the ſame Day to our laſt Addreſs on this Subject, and 


of Somer/et, whereby Your Majeſty was pleaſed to ſignify to the Houſe, with 
Your accuſtomed Goodneſs, that You would give Order for every Thing 
as the Lords had deſired. | 

Madam, this is a true and juſt Account of our Proceedings, which have 
been ſo ſtrangely miſreprefented, and to which no Exception can poſſibly 
be taken by any Perſons rightly inform'd. For as we had Your Royal 
Approbation of all that was done; ſo the Houſe of Commons could have 
had no Pretence of Objection, if they had taken the uſual Parliamentary 
Methods of deſiring to be inform'd of what we had done, and of the 
Grounds of our Proceedings, before they had approached Your Majeſty 
with ſuch a Reprefentatian of them. | 

Their carrying this unprecedented Addreſs to Your Majeſty, in ſo haſty 


| a Manner, gives us almoſt as great Trouble as the hard Uſage we find in 


it. The ancient, known, and indeed, only effectual Method of preſerv- 
ing a good Correſpondence between the T wo Houſes of Parliament, has 
been by Conferences. If at any Time either Houſe conceived they had 
a zeafonable Ground to object againſt the Proceedings of the other, Con- 
ferences have been deſired, and the. Matter in Debate between them fairly 
diſcuſs'd, and thereby Miftakes have been clear'd for the moſt part, and a 


good Underitanding cultivated, and a mutual Reſpect preſerved ; which 


is ous __ requiſite in the Nature of our Conſtitution, but more 
eſpecially neceſlary in this Time of War and Danger. 

Had the Houſe of Commons thought fit to have purſued this Method 
upon this Occaſion ; we ſhould have been able to have given them entire 
Satisfaction, not only of the Lawfulneſs of all we had done, but of the 
juſt and weighty Grounds upon which we took the Examinations of thel? 
Perſons into our own Hands: Or, at leaſt, if they could have convinced 
us of any Miſtake, we ſhould have given them any reaſonable SatisfaRion. 

But, without ne, any ſuch previous Step, the Houſe of Commons 


or them ta take the Examinations of theſe Per- | 


have made an Appeal directly to the Throne againſt the Houſe of 


* The Committee of Lords, mentioned in this Repreſentation, who were appointed to examine the Priſoners brought out of Suſex, were Seven, viz. the Dukes of 
Lorcs, 


Dewonfoire and Somerſet, the Earls of Sunderland and Scarborough, the Lords: Townſhend, Mharton, and Somers, They were choſen in the Houſe by Ballot. 


I 


had before directed), and it being thought moſt proper, from the Nature 


which was reported to us on the twenty-ſecond of December, yy the Duke 
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and charged them, thougb moſt unjuſtly, with Attempts of the 
higheſt Nature. © Nothing like this was Eh es before, and out of our 
hearty. Concern. for the Preſervation af our happy Conſtitution, we hope 
the ſame Thing will never be * We know Lour Royal Heart 
iS —— og dl on ꝓreſerving the Libert 
mitting them entire ga, Poſterity ; but if in After-Times the Houſes of 
Parliament ſhould be appealing againſt one another to the Crown, (for if 
ſuch a Courle be juſtifiable in the Houſe of Commons, the fame Method 
may be taken by the Lords). as Your Majeſty is now ſenſible how great 
Difficulties it neceflarily brings upon a good rince; ſo it is eaſy to fore- 
ſee (and ve cannot think of it without Terror) how fatal the Conſequen- 


ces may be in the Reign of an\illedefigning Prince, and what Advantages 


may be taken from it, for utterly ſubverting the beſt order d Form of Go- 
vernment in the World. There are Examples Abroad ®, where Proceed- 
ings of this kind. have ended in the Overthrow of the Liberties of the 
People, which makes us the more apprehend the Beginning of them 
among ourſelves, . Your Majeſty's great Judgment cannot but readily diſ- 
cern, Whither it does naturally tend, for one Houſe of Parliament to be 
exciting and earneſtiy deſiring the Sovereign to exert a rea] or ſuppoſed 
Prerogative againſt the other Houſe. It is not eaſy to imagine what the 
Commons could expect of Your Majeſty from ſuch an Application; the 


Lords have never entertain'd a Thought of uſing this dangerous Method, 


whatever Occaſion may have been given within the Compals of late Years. 
And we promiſe Your Majeſty we will always endeavour to preſerve a 
good Underſtanding with the Houſe of Commons, and ſhall never think 
it too dear to procure that Union at any Rate, unleſs that of delivering 
up thoſe Rights and Powers which are lodged in us by the Law, and 
without which, the Conſtitution cannat ſubſiſt. 

We ſhall never be guilty of the Preſumption of preſcribing to Your 
Majeſty when or againſt whom You ſhould exert your Prerogative ; but 
we will be always ready to aſſiſt You in the Support of all the juſt Rights 
of the Crown, as well as in maintaining the Liberties of the Subſect, 
which we know are no leſs dear to Your Majeſty. | 

It may with Modeſty and Truth be affirm'd, that the Lords have, in 
all Times, been the ſureſt and moſt natural Bulwark of the Prerogatives of 
the Crown, they being (as Your Royal Grandfather, of ever bleſſed Me- 
mory, was pleaſed to expreſs it) an excellent Screen and Bank between 
the Hunde and the People, to aſſiſt each againſt any Encroachment of the 
other. we | | 

We will never contribute by any Act of ours to the Diminution of the 

Rights of the Crown, nor, as far as we are able, will ſuffer it in others. 
We cannot act otherwiſe, without hurting ourſelves in the higheſt De- 
gree; being throughly convinced, that the Preſervation of the legal Pre- 
rogative is not only the ſureſt Way to ſecure our own Privileges, but of 
abſolute Neceſſity, for the happy and rightful! Adminiſtration of the Go- 
vernment. And we hope the Houſe of Commons will, in all Times to 
come, ſpeak and act with that Regard to the Prerogative which they ſeem 
to have taken up lately. | 
There remains one Particular more, which we will only name to Your 
Majeſty, becauſe we reſt ſatisfied it cannot have Weight any where; that 
js, the Inſinuation in the Addreſs, as if the Examination of theſe Priſon- 
ers by the Lords, was in order to obſtruct the Enquiry into the Deſigns 
againſt Your Majeſty's Perſon and Government; or at leaſt, that it was 
likely to produce ſuch an Effect. Our dutiful Zeal for Your Majeſty's 
Government, and our warm Concera to diſcover all Deſigns, and oppoſe 
all Practices againſt it, are too well known to the World, that any Sug- 
geſtions of that Sort ſhould make the leaſt Impreſſion to our Diſadvantage ; 
and we are very ſure, *twas no Suſpicion of that Nature which gave the 
true Riſe to this very ſharp Addreſs. It is caſy to determine, whether a 
hearty and forward Undertaking to ſearch into the Deſigns of Your Ene- 
mies, or the ſeeking Occaſion to obje& to, and interrupt ſuch Endea- 
vours, be mol: likely to obſtruct the Rr of the pernicious Practices 
of Traitors. 


Aoſi Gracious Sovereign, 


We moſt humbly aſk Pardon for preſuming to give Your Majeſty the 
Trouble of this long Repreſentation, which has proceeded from the paſ- 
ſionate Concern we * to ſtand not only acquitted, but entirely approv- 
ed in the Judgment of ſo excellent a Queen, and ſo juſtly beloved of all 
her Subjects, | 

We depend upon Your Juſtice as well as Your Goodneſs, that nothing 
can do us Prejudice (from whatſoever Hands it comes) in Your Royal 
Opinion, while we continue to act in that Station where we are placed by 
the Form of the Engliſp Government; according to the Laws and Cuſtoms 
of Parliament, with all imaginable Reſpe& and Duty to Your Self, and 
all poſſible Zeal for the Safety and Happineſs of Your Kingdom, 

Give us Leave to conclude this our humble Addreſs with this firm Pro- 


miſe, that no Dangers, no Reproaches, nor any Artifices whatſoever, 


ſhal] deter or divert us from uſing our utmoſt Endeavours, from Time to 
Time, in diſcovering and oppoſing all Contrivances and Attempts againſt 
Your Royal Perſon and Government, and the Proteſtant Succeſſion, as 
by Law eſtabliſh'd. | | 


Her Majeſty's moſt Gracious ANS M R to the Repreſentation. 


I Lords, | 


7 AM very ſorry for any Miſunderſtandings that happen between the 
1 Two Houſes of Parliament, which are ſo inconvenient for the Pub- 
« lick Service, and ſo uneaſy to me, that I cannot but take Notice with 
« ſatisfaction of the Aſſurances you give me, that you will carefully avoid 
all Occaſions of them. 

] thank you for the Concern you expreſs for the Rights of the Crown, 
«© and for my Prerogative; which I ſhall never exert ſo willingly as for 
the Good of my Subjects, and the Protection of their Liberties.” 


Yor. VIII, 


ties of Your People; and tranſ- 
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f bers were appointed accordingly. | 


(542) 
| | Sabbati, 22 die Junuarii, 1 85 | 
The Commons otder'd, That ſome of their Members be appointed to 
ſearch the fournals of the Houſe of Lords, touching their Proceedings 

upon the late Addreſs of this Houſe to Her Majeſty, and their Repreſen- 
tation thereupon ; and alſo to ſearch Precedents concerning Commitments, 
by the Houſe of Lords, in Caſes where the Perſon, has been in the Cuſto- 
dy of the Crown, and report the ſame to the Houſe ; and ſeveral Mem- 


Sabbatt, 29 die Fanuarii, 170 
Mr. Toke reported, That he . 5 to ſearch the Jour- 
nals of the Houſe of Lords, touching their Proceedings upon the late Ad- 
dreſs of this Houſe tu Her Majeſty, and the Repreſentation thereupon ; 
and alſo to ſearch Precedents, concerning Commitments by the Houſe of 
Lords, in Caſes where Perſons have been in the Cuſtody of the Crown, 
had ſearched the ſame accordingly ; and he read in his Place what they 
found therein, aud afterwards delivered the ſame in at the Table. ; 

Reſolved, T hat this Houſe will, upon Tueſday Morning next, take the 
ſaid Report into Conſideration. | | 

1 Martis, 1 die Februarii, 17023. 

Refelved, That this Houſe will, upon Thur/day Uorning next, take in+ 
to Conſideration the Report of the 2 of the Houſe of Lords, with 
relation to the Addreſs of this Houſe to Her Majeſty, and the Lords Re- 


| preſentation. 


| 


| 


ovis, 3 die Februarii, 1703. | 

The Report of the Journal of the Houſe of Lords, relating to the Ad- 
_ of this Houſe, and the Repreſentation of the Houſe of Lords, was 
read, 

Reſolved, That an humble Addrefs be pteſented to Her Majeſty, to clear 
this Houſe from the Miſrepreſentation of the Houſe of Lords, in their 
Repreſentation preſented to Her Majeſty. 

Ordered, That a Committee be appointed to draw up the ſaid Addreſs. ' 

And a Committee was appointed accordingly. ö 

Venerit, 18 die Februatin, 170g. 

Mr. Granville reported from the Committee appointed to draw up an 
humble Addreſs to be preſented to Her Majeſty, to clear this Houſe from 
the Miſrepreſentation of the Houſe of Lords, in their Repreſentation pre- 
ſented to Her Majeſty, That they had drawn up an Addreſs accordingly, 
which _— had directed him to report to the Houſe ; which he read in his 
Place, and afterwards deliver'd in at the Table, where the ſame was read, 
and (with an Amendment) agreed unto by the Houſe, | 

Reſolved, That the ſaid Addreſs be preſented to Her Majeſty by the 
whole Houſe, | 

Ordered, That ſuch Members of this Houſe as are of Her Majeſty's 
moſt Honourable Privy-Council, do humbly know Her Majeſty's Plea- 
ſure, when ſhe will be attended by this Houſe, 

Lune, 21 die Februarii, 1703. 

Mr, Secretary Hedges acquainted the Houſe, That Her Majeſty having 
been (according to Order) waited upon, to know when ſhe would be at- 
tended by this Houſe, Her Majeſty has been pleaſed to appoint this Af- 
ternoon, at Four of the Clock, at St. James's, H, 


The bumble AD DR ASS of the Houſe of Commun to the Queen. 


Met Gracious Sovereign, 


V UR E having with Great Goodneſs declared from the 
Throne to Your Parliament, That divers ill Practices and Deſigns 
had been carried on in Scotland, by Emiſſaries from Frante, which might 
have proved extremely dangerous to the Peace of theſe Kingdoms; and 
that You would Jay the Particulars before Your Parliament, as ſoon as 
the ſeveral Examinations could be fully perfected, and made publick 
without Prejudice: We Your Majeſty's moſt dutiful and loyal Commons, 
reſting ſecure and ſatisfied in Your Majeſty's great Wiſdom and Care, 
moſt thankfully acknowledged the Confidence Fa have been pleaſed to 
repoſe in us. | 
But finding upon the Lords Journals, That their Lordſhips, the very 
ſame Day, made two Orders, one to remove Your Majeſty's Priſoners 
out of Your Cuſtody into their own, and the other to commit their Exa- 
mination ſolely to a Committee of ſeven Lords, choſen and appointed by 
themſelves; by which Your Majeſty ſeem'd excluded from any Power 
over the ſaid Priſoners : | 5 
Vour loyal Commons, juſtly ſenſible of the dangerous Conſequences 
of ſuch Proceedings, thought themſelves obliged to declare their * A 
at this Violation of Your Royal Prerogative, and the known Laws of the 
Land, in an humble Addreſs preſented to Your Majeſty. 3 
Vour faithful Commons are well aſſured, when this Matter comes to 
be rightly ſtated and underſtood, a Zeal ſo well intended, and ſo well 
rounded, will rather be imputed to them as meritorious, than liable to 
xception; and therefore, ſince their humble Addreſs has been ſo artful- 
ly miſrepreſented by the Lords in their late Repreſentation, preſented to 
Your Majeſty on Tueſday the 18th of Fanuary, and publiſhed and fpread 
with unuſual Induſtry through all Parts of the Kingdom, they look upon 
themſelves under an indiſpenſible Neceſlity of appearing before Your Ma- 
jeſty in their own Juſtification, a | 
Their Lordſhips think fit to take Qﬀence at the Manner and Words of 
our Addreſs, and accompany this Exception with Refle&ions and Inſinu- 
ations more harſh and more odious than the moſt opprobrious Language : 
But as we made uſe of no Terms but what were ſuitable to the Occaſion 
ſo it will appear by Precedents, that the ſame have been frequently and 
reciprocally uſed by both Houſes to each other; nor could the Commons, 
in reſpect to Your Majeſty, aſſert Your Royal Prerogative in Words of 
leſs Force than thoſe in which they have vindicated their own Privileges. 
Whatever Expreſſions our Zeal for Your Majeſty, and the Publich 
might have inſpired, we could never have offercd to our Sovere 
grateful a Remembrance as the Deſtruction of the Monarchy, 
able Aſſembly, compoſed of Members of both Houſes, who 
Partakers in the Guilt, ought equally to ſhare the Reproach, 


ick, 
ign ſo un- 
by a deteſt- 
being alike 


* In Denmark. 
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With much more Reaſon might we obſerve, both on Behalf of Your 
Majeſty and the Commons, that their Lordihips, not contented with 
preferring their owri Examinations to Yours, not contented with exclud- 

ng Your Majeſty and the Commons, to whom Parliamentary Enquiries 
- moſt properly belong, appropriate to their Houſe only, even in their 
Application to their Sovereign, the Name of a Parliament; an Inſtance 
not to be parallel'd, unleſs by that very Aſſembly that ſubverted the 


Monar chy: | 72 


It is not the Queſtion at preſent, as ſtated by the Lords, Whether their 


Lordſhips have a Power of taking into Cuſtody; while under Examination, 
Perſons accuſed of Criminal Matters, cognifable in Parliament? But that 
their Lordſhips have a by to take the Priſoners of the Crown, and the 
Examinatien of them mol into their own Hands, without Your Majeſty's 
Conſent, and in ſuch a Manner as muſt neceſſarily prove an Excluſion 
of Yout Majeſty, and this Houſe, is the Propofition Your Commons 
deny, and for which their Lordſhips have e no Precedent. 

his unhapp Occaſion has been at the ſame Time accompanied with 
the moſt ſurpriſing Inſtances of Contradiction, and Counter-Orders to 
Vour Majeſty, both preceding and ſubſequent to it; but eſpecially on the 


29th of January laſt, when Jour Majeſty, with your accuſtom'd Goodneſs, 
communicated to the Lords the 2 * relating to the Scotch Conſpiracy, 
with an Exception only of ſome Matters, not yet proper to be made 
ublick, without preventing a further Diſcovery of Secrets of greater 
mportance, with which Your Majeſty aſſured their Lordſhips they 


* ſhould alſo be acquainted, as ſoon as it could be done without Prejudice. 


However, their Lordſhips, upon what Provocation, or for what Reaſon, 
no where appears, 8 to Your Majeſty, prefling You 
before them the whole Matter, and all Papers relating thereunto ; 


to la 
which Your Majeſty was put under a Neceſſity, either to give their 


Lordſhips a Refuſal, or to 2 with their unexpected Importunity, 
e 


to the Ar the publick Service. Theſe Proceedings, ſo extra- 
ordinary in their Nature and in their Manner, could not but ſenſibly 
affect Your faithful Commons, whoſe earneſt Deſire it is, to ſee both 
Your Houſes of Parliament, and the whole Body of Your People, entirely 
agreed to pay the Deference due to Your Majeſty's Wiſdom, to confide in 
7 Care, and to promote and maintain Your Honour and Dignity. 
Their Lordſhips, not fatisfied with aſſuming this unprecedented 
Power, have endeavour'd, with a great deal of Art, to perſuade Your 
Majeſty of the Neceſſity of it, to preyent the Deſigns of ill Princes, and 
their Favourites: But as it may ſeem unreaſonable for their Lordſhips 
to begin to practiſe upon a good Prince, ſuch Methods as are pretended 
only to be needful againſt an ill one; ſo it is our humble Opinion, That 
the Danger might be much greater, admitting this Precedent. Should 
the Lords combine to defend one another from Enquiries and Proſecutions, 
all Parliamentary Impeachments might be eluded, ſecret Deſigns carried 
eparation, and the Guilty acquitted 
without Trial, Nor is that Inſtance, mentioned by the Lords, an un- 


| ſeaſonable Caution, ſince that Revolution in a neighbouring Kingdom, 


alluded to by their Lordſhips, was occaſioned by the Incroachments of a 
prevailing Cabal of Lords, who endeavouring to enflave the People, and 
to betray their King and their Country to a Foreign Power, obliged che 
Church and the Commons to unite in the publick Defence. 
Your faithful Commons have found themſelves ſo happy under Your 
Majeſty's Adminiſtration, that they pleaſe themſelves with more agreeable 
Proſpects, and renouncing ſuch Examples of unſeaſonable Jealouties and 
Fears, moſt thankfully receive the Bleſſings of Your Reign: Nor could they 
have made a more grateful Return for Your Majeſty's generous Protection 
of their Liberties, than by a ſuitable Concern for Your Prerogative. 
1f their Lordſhips had conſulted their own Journals, with the ſame 
Care that we always take to be rightly informed, they would hardly have 
afirmed, That a direct Appeal to the Throne, without any previous 
Deſire of Conference, had been an unprecedented Practice: Their Books 
are filled with Variety of Inſtances to the contrary ; but without examin- 
ing their Books, it ſeems very ſurpriſing, that their Lordſhips could ſo 
ſoon forget their Addreſs preſented to Your Majeſty the laſt Seſſion, on 
Behalf a Lord Biſhop of Worceſter, and their Addreſs to the late King, 
on Behalf of William Earl of Portland, Edward Earl of Orford, John Lord 
Somers, and Charles Lord 1 1 impeached by the Commons of High 
Crimes and Miſdemeanours : And when this Houſe formerly expoſtulated 
with the Houſe of Lords, for proceeding in the very ſame Method of 
which they now complain, their Lordſhips made a moſt ſolemn Declara- 


tion, in theſe Words 


That they mufl ever afſert a Liberty in their Houſe, to apply to the Throne 
by themſelves, for the doing any Thing warranted by Law, &c. 


Nor can the Lords, we preſume, upon ſecond Reflection, deny the 
Commons the ſame Liberty, which their Lordſhips themſelves have fo 


| ſtrongly aſſerted, and ſo frequently practiſed, 


Your loyal Commons ſincerely concur with their Lordſhips, in de- 
claring, That we will never contribute, by any Act of ours, to the Di- 
minution of the Rights of the Crown, and that we will not ſuffer it in 
others: Your Majefty, their Lordſhips, and the whole World, may 
judge, from the Example we have now given, if their Lordſhips do 
truly wiſh the Houſe of Commons may, in all Times to come, ſpeak and 
act with that Regard to the Prerogative, which they allow us the Honour 
to have now taken up; we ſhall be very unfortunate to continue under 
their Diſpleaſure, at the ſame Time when they ſeem to hope, that thoſe 
who ſucceed us will take Pattern by us. 

We wiſh their Lordſhips alſo, on their Part, may continue, in all 
Times to come, to ſpeak with that Regard to Parliamentary Impeach- 
ments, which they ſeem ſo lately to have taken up; ſince we have Reaſon 
to apprehend, that the Miſunderſtandings which have of late Years ariſen 
between the Two Houſes, have been principally owing to the Artifices of 
ſome particular Perſons among themſelves, whom the Commons thought | 
it their Duty, for the publick Safety, to bring to Juſtice, How much | 
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more difficult will all ſuch Endeavours be render'd, ſhould their Lord- 
ſhips be once admitted ſole Examiners of Accuſations againſt each other 
as they ate already ſole Judges? le Eb 5; 5 
Me are acculed, but unjuſtly, of exciting and earneſtly defirin; 
Your Majeſty to exert Y our Prerogative againſt the Houſe of Lords: W. 
appeal to the Words of our Addreſs, if it is poſſible naturally to impoſe 
any ſuch Senſe upon any Expreſſion that is there. We are ſorry their 
Lordſhips ſhould deſcend ſo low as to the ſtraining and wreſting of Words 
by which they rather diſcover an unfortunate Inclination to make us . 
culpable upon any Lerms, than that they in Truth believe us ſo. We 
know how vain and how fruitleſs an Application it would be, to excite 
Your Majeſty to any Abuſe of . Your Power, which we are convinced 
You will always exerciſe for the general Good; and fo far are Your Com- 
mons from entertaining any ſuch Deſire, that we heartily with to ſee a 
good Correſpondence preſerved been the Two Houſes ; nor would forbear 
to purchaſe it at any Rite, _—_ the giving up the Rights of Your Ma- 
jeſty, by whom we are protected, and the Liberties and Properties of the 

eople, by whom we are entruſted. | 

- Theſe few Inſtances, ſo plain, and ſo unconteſtable, we preſume, will 
be ſufficient, without treſpaſſing much longer upon Your Majeſty's Time 
to diſcredit whatever elſe has been alledged to create in Your Majeſty, 
and thoſe we repreſent, an ill Opinion of us. We have been careful and 
induſtrious to avoid, as far as was conſiſtent with our neceſſary Juſtifica- 
tion, all Occaſion of reviving Animoſities; and how great ſoever the 
Provocation has been, Your Majeſty having declared how uneaſy You are 
under ſuch Miſunderſtandings, we ſhall make no Difficulty to lay aſide 
our Reſentments, who ſhall always be ready to ſacrifice our Lives and 
Fortunes to Your Quiet and Service: Nor can we doubt but we muſt 
ſtand fully acquitted to the whole World, and eſpecially to Your Majeſty; 
ſince the Zeal that we have ſhewn, and the 3 that we have 
borne, have been owing to no other Cauſe but the Defence of an excellent 
Queen, in whoſe Hands God Almighty has placed the Executive Autho- 
rity over theſe Nations, which Authority it has been the only Endea- 
vour of Vour faithful Commons to preſerve as entire as our Laws and 


Conſtitution allow. | 


May it pleaſe Your moſt Sacred Majeſty, 

It is with the deepeſt Concern, and a Grief not to be expreſſed, that 
Your dutiful and loyal Commons have found themſelves engaged in Diſ- 
putes of this Nature, by which they have been ſo unſeaſonably interrupt- 
ed in finiſhing the Supplies, and other Matters of the higheſt Importance. 
How 0 they have applied themſelves to the Diſcharge of their 
Duty, appears from their having already preſented Your Majeſty with the 

reateſt part of their Aids, with a Diſpatch and Unanimity beyond 


xample: Nor could the few Bills yet 13 met the leaſt Ob- 


ſtruction or Delay, but from the indiſpenſible Neceſſity of vindicatin 
Your Majeſty's Royal Prerogative, the Privileges of our own Houſe, . 
the Rights and Liberties of all the Commons of England, in ſeveral In- 
ſtances invaded almoſt at the ſame Time; we wiſh there may have been 
more of Miſtake than Deſign in thoſe who have created theſe unhappy 
Differences: However, we deſire the Remembrance may be henceforth 
blotted out, and that there may remain no other Impreſſion in the Hearts 
both of Lords and Commons, than a ſincere and paſſionate Concern for 
Your Majeſty's Welfare and Glory; nor any other Contention ever here- 
after ariſe, but by whom the Publick Good ſhall be beſt advanced, the 
Proteſtant Succeſhon, and the Church of England beſt ſecured, and the 
juſt Rights and Prerogatives of the Crown beſt ſupported, 


Martis, 22 die Februar, 170 3· 
Mr. Speaker reported, That he, with the Houſe, did Yeſterday preſent 
their humble Addreſs to Her Majeſty, and that Her Majeſty did thereupon 


give the gracious Anſwer following. 


Gentlemen, 7 : 
6 I Return you many Thanks for the great Concern you expreſs for me 
oh and my juft Rights, Your Diſpatch of the Supplies is a great Ad- 
“ vantage to the Publick Service; and I am very well pleaſed with the 
« Aſſurances you give me, of your Care to avoid any Occaſion of Dif- 
< ference between the Two Houſes, eſpecially at this Time, when there 
« is ſo apparent a Neceſſity of ſtrengthening ourſelves againſt the mali- 
e cious Deſigns of our Enemies.“ 


os, 24 die Februarii, 1103. 

Ordered, T hat ſome Members be appointed to ſearch the Journals of the 
Houſe of Lords, what Proceedings have been fince the laſt Report to this 
Houſe, upon the Papers communicated to the Lords by Her Majeſty, 
relating to the Conſpiracy; and ſeveral Members were appointed accord- 


ingly. 
Lune, 28 die Februarii, 1703. 

Sir Humphrey Mackworth reported, That the Meters appointed had 
been to inſpect the Journals of the Houſe of Lords, what Proceedings had 
been ſince the laſt Report to this Houſe, upon the Papers communicated 
to the Lords by Her Majeſty, relating to the Conſpiracy ; but that they 
did not find any Proceedings as yet enter'd ia their Journals; but that 
out of the Papers for making up the ſame, they had taken Copies of the 
Proceedings they found therein, which he read in his Place, and after- 
wards deliver'd in at the Table, where the ſame were read. 

Ordered, That the Conſideration of the ſaid Report be referr'd to the 
Committee of the whole Houſe, who are to conſider of the Papers commu- 
nicated by Her Majeſty to this Houſe, relating to the T reaſonable Cor- 
reſpondence carried on with St. Germain's, and the Court of France. 


Martis, 29 die Februarii, 1703. 
Mr. Freeman (according to Order) reported from the Committee of 
the whole Hoyſe, to whom it was referred to conſider of the Papers 


com- 


. = K K „ amb wad 1 


22 e 


(545) 


made a Compliment to your Majeſty on their reading thoſe 


communicated by her Majeſty to this Houſe, relating to the treaſonable 
Correſpondence carried on with St. Germain's, and the Court of France, 
the Refolution which they had directed him to report to the Houſe, which 


© he read in his Place, and afterwards delivered in at the Table, where the 


ſame was read, and is 4s followeth : | 
Refolved, That it is the Opinion of this Committee, That the Houſe 
be moved, that an humble Addreſs be preſented to her Majeſty, That ſhe 
will be pleaſed to re. aſſume the juſt Exerciſe of her Prerogative, and take 
to herſelf the Examination of the Matters relating to the Conſpiracy, 
communicated to this Houſe by her Majeſty ; and to give Aſſurance, that 
they will defend her Majeſty's ſacred Perſon and Government againſt al] 
Perſons concerned in the ſaid Conſpiracy, and all other Conſpirators 
whatſoever: And to declare, That the eſtabliſhing of a Committee of 
Seven Lords, for the ſole Examination of the ſaid Conſpiracy, is of dan- 
rous Conſequence, and may tend to the Subverſion of the 533 
Reſolved, That the Houſe doth agree with the Committee, That an 
humble Addreſs be preſented to her 
re- aſſume the juſt Exerciſe of her Prerogative, and take to herſelf the Ex- 


amination of the Matters relating to the Conſpiracy, communicated to 


this Houſe by her Majeſty ; and to give Aſſurance, that they will defend 
her Majeſty's ſacred Perſon and Government, againſt all Perſons con- 
cerned in the ſaid Conſpiracy, and all other Conſpirators whatſoever ; and 
to declare, That the eſtabliſhing of a Committee of Seven Lords, for the 
ſole Examination of the ſaid Conſpiracy, is of dangerous Conſequence, 
and may tend to the Subverſion of the Government. 

+ ca the ſaid Reſolution be preſented to her Majeſty by the 
whole Houſe. 

Ord:red, Ihat ſuch Members of this Houſe as are of her M ajeſty's moſt 
honourable Privy-Council, do humbly know her Majeſty's Pleaſure, 
when ſhe will be attended by this Houſe. 


Mercuri, 1 die Martii, 1703. 

Mr. Secretary He7ges reported, That her Majeſty had been pleaſed to 
appoint to be attended by this Houſe, To-morrow, at four of the Clock in 
the Afternoon, at St. 'Fames's, 

| 3 Veneris, 3 die Martii, 1703. 

Mr. Spea ber reported, That he, with the Houſe, did Yeſterday preſent 
their humble Addreſs of the 29th of February laſt to her Majeſty, and that 
thereupon, her Majeſty was pleaſed to give the gracious Anſwer follow- 
ing. 


Gentlemen, 


cc THE great Marks of Truſt and Confidence which you have given 
40 | 


me in this Ad./reſs, are very acceptable to me. 
I thank you for your Advice, and ſhall conſtantly exerciſe my juſt 
* Prerogative for the Security and Satisfaction of my Subjects.“ 


Upon theſe Proceedings of the Houſe of Commons, the Houſe of 


Lords, the 28th of March, drew up another Repreſentation, 


which they preſented to her Majeſty, and is as follows. 


The humble Repreſentation, or Addreſs, of the, Right Honourable the Lords Spi- 
ritual and Temporal, in Parliament afemiled, preſented to her Majeſty, on 
Friday the 31ſt Day F March, 1704. and her Majefty's moſt gracious Au- 
fwer thereunto vx. 


Die Martis, 28 Marti, 1704. 


May it pleaſe your mit Excellent Majeſty, 

WE the Lords Spiritual and Temporal in Parliament aſſembled, found 

ourſelves obliged (though with great Unwillingneſs) to make an 
humble Repreſentation to your Majeſty, on the 18th of January laſt, of 
the Injuſtice done to us by the Houſe of Commons; and it is with the 
utmoſt Reluctance we are brought to give your Majeſty a ſecond Trou- 
ble upon the like unhappy Occaſion. This appears by our Silence after 
the Addreſs of the Houſe of Commons preſented to your Majeſty the 21ſt 
of February : For though that Paper be, in effect, but one continued Miſ- 
repreſentation of our Words and our Proceedings, yet we thought our- 
ſelves ſecure in your Majeſty's great Judgment, which would diſcern 
where the Truth lay, through all the Colours made Uſe of to diſguiſe it. 
And we were willing to hope, that a Moderation, whichwas ſo little de- 
ferved, could not but have a good Effect upon the Houſe of Commons; 
but the Votes of the 29th of February, which they laid before your Ma- 
jeſty, have convinced us of our Miſtake, and made it impoſſible for us 
to == ourſelves longer with any ſuch Expectation : They continue to 
miſrepreſent our Proceedings, and to ſolicit the Throne againſt us, and 
thereby put us upon an abſolute Neceſſity of doing ourſelves juſtice, in lay- 
ing a true State of Things before your Majeſty, When we obſerve, that 
the firſt Addreſs of the Houſe of Commons was ordered the next Day af- 


ter we entered upon the Examination of Boucher; That on the 3d of Fe- 


bruary, when we ap pointed a Day for taking the Papers relating to the 
Conſpiracy into Conſideration, the Houſe of Commons appointed a Com- 
mittee to draw up the Adcrels againſt us, preſented to your Majeſty on 
the 21ſt, which was the Day our Committee reported Keith's Examina- 
tion; and that their Votes of the 2gth came from a Committee appointed 
to conſider of the Papers communicated to them, the ſame Day we made 
our Addreſs to your Majeſty to iflue out a Proclamation for encouraging 
the Diſcovery of the Cypher of the Gibberiſh Letters og they had 

apers, and 
had laid afide al! Thoughts of them for three Weeks together). We can- 
not, without great Concern, reflect upon the Unſeaſonableneſs of theſe 
Applications : What can be more likely to prevent the Diſcovery of this 
dangerous Conſpiracy, than a lay ee e among thoſe who ſhould unite 
their Endeavours in aſſiſting your Majeſty to ſearch to the Bottom of it ? 


ajeſty, That ſhe will be pleaſed to 


N I 
What can more encourage Offenders to an obſtinate Silence, than the 
Proſpect of —_ the Examinations interrupted by an uuhappy Breach 


— —— — 
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between the two Houſes? And what can give greater Security to your 
ROY" Enemies, than to ſee a Foundation laid for ſuch Diſputes, as 
will for ever put an End to all Partiamentary Enquiries into their Deſigns ? 
The Gentlemen of the Houſe of Commons have carried this Point fo far, 
that rather than ſuffer us to proceed quietly in ſearching into the Bottom 
of this dangerous Conſpiracy, they do not only reflect on us, but deparc 
from their Pretences of Reſpect to your Majeſty, and cenſure your Con- 
duct in aſſiſting our Examination, as if you had thereby done an Injury to 
your Prerogative. We are therefore obliged in Duty to your Majeſty, as 
well as Juſtice to ourſelves, farther to explain the Grounds on which we 
have acted, and to produce Precedents to ſhew, we have done nothing un- 
warranted by the Practice of our Anceſtors. 

We cannot but obſerve how the Houſe of Commons have varied their 
Style; in their firſt Addreſs they directly charged the Lords with wreſting 
Priſoners out of your Majeſty's Hands; in their ſecond Paper, they ſay 
only, We ſeem to exclude your Majeſty from any Power over the Priſ. 
ners; but the Charge is alike unjuſt in both. 

They continue to complain of two of our Orders; one of which they 
ſay was to remove your Majeſty's Priſoners out of your Cuſtody into our 
own ; and the other, to commit their Examination ſolely to a Committee 
of ſeven Lords, choſen and appointed by ourſelves; 

We know not by whom a Committee of Lords can be choſen but by 
the Houſe of Lords; nor can there be any thing more Parliamentary, and 
more proper fo? the Diſpatch and Secrecy of an Examination, than refer- 
ring it to a Committee, 

This was practiſed by both Houſes of Parliament, in the Year 1678 
and 1679; nor was it objected to either, that they took the Examination 
ſolely to themſelves : Though the Committee of the Houſe of Commons 
was, in the Style of their own Book, a Committee of Secrecy. 

The Lords, the Commons, and the Privy Council had that Plot undec 
Examination at the ſame Time, yet there was no interfering of Juriſdio- 
tions ; the Papers and the Wirneſfes were conveyed to one another, as there 
was Occafion, without any Diſputes; none of them ſtopped or delayed 
the Enquiries of the others, but concurred in promoting them, 

We might have expected, that when the Houſe of Commons charged us 
a ſecond Time with violating your Royal Prerogative, and the known 
Laws of the Land, they would have ſpecified what Branch of the Preroga- 
tive we had infringed, or what Law, Statute, or Uſage, we had broken: 
Whenever they think fit to be more particular.in the Charge, we ſhall be 
very ready with our Anſwers. 

We ſhall always contend with the Houſe of Commons in Zeal for your 
Majeſty's Honour and Safety ; but we ſhall never pretend to be merito- 
rious, in giving up what we know to be the Right of Parliaments: And 
we are ſure your Majefty underſtands and loves the Conſtitution of the 
E»glih Government too well, to approve of ſuch a Preſent ; and therefore 
we muſt again beg Leave to inſiſt on our former Repreſentation, as well 
founded in every Particular. 

We have no Cauſe to be ſorry to hear it has been ſo univerſally well re- 
ceived, ſince we are ſure it cannot but be for your Majeſty's Service, as 
well as a full Juſtification of ourſelves. We were very careful that there 
ſhould be no Harſhneſs in any Expreſſions of our Repreſentation ; but if 
they complain of Reaſoning they cannot anſwer, or are uneaſy to hear 
Truths they cannot deny, it is not our Fault, 

The Houſe of Commons were certainly in the right, in not producin 
the Precedents which they ſay they have of ill Language that has paſſe 
between the two Houſes, becauſe it could not have been agreeable to your 


Majeſty. 

We muſt own we never ſearched our Books for that Purpoſe ; and we 
believe, that if ever the Commons uſed the like before, our Anceſtors 
thought it unbecoming them to return it ; and we think it moſt proper to 
be forgotten, | 

We cannot think that any Expreſſions (by whatſoever Zeal inſpired), 
that are not ſuitable to the Fab which is due from one Houſe of Par- 
liament to another, can ſhew a Reſpect to your Majeſty, or add any Force 
to their Arguinents. 

We do not comprehend what is meant by their ſaying, We did ap- 
propriate to the Houſe of Lords only the Name of a Parliament. There 
is no Foundation for that Charge in any Word of our Repreſentation ; 
nor was there any Occaſion for ſuch an Aﬀertion in the Controverſy be- 
tween us; both Houſes are alike intereſted in the Point we maintain. We' 
are ſure the Houſe of Commons have claimed and exerciſed ſuch a Power 
of Examination and Commitment as the Lords inſiſt upon; and we are 
well aſſured, that on proper Occaſions every future Houſe of Commons 
will do the like again: So that let the Gentlemen of the preſent Houſe of 
Commons be as liberal as they pleaſe in 3 their own Right, and 
as much diſpleaſed as they think fit with the Houſe of Lords for not fol- 
lowing their Example, we have this Comfort, that your Majeſty is too 
equitable to think amiſs of us for defending our Parliamentary Rights, 
and we are ſure of having Era Houſe of Commons that ſhall fit hereafter 
of our Side, as well as every Engi:/hman, who values the Conſtitution of 
his Country. | | 

There is no Paſſage in our Hiſtory more notorious, than that the pre- 
tended Houſe of Commons, in the Year 1648, when they could not pre- 
vail with the Houſe of Lords, then fitting, to join with them in the in- 
tended Murder of their King, took upon them firſt to aboliſh the Houſe of 
Lords by a Vote, and then to procced to do that execrable Fact by them- 
ſelves, 

It is not therefore to be imagined what the Houſe of Commons can 
mean, by ſaying, That Aſſembly was compoſed of Members of both 
Houſes. If all other Proof of the contrary was wanting, yet the Tefti- 
mony of that bleſſed, though unfortunate King, is abundantly ſufficient, 


who made it one of his Exceptions to that deteſtable Court at his Trial. 


* Die Veneris 31 Martii, 1704. It is ordered by the Lords Spiritual and Temporal in Parliament affembled, that the Repreſentation, or Addreſs, of this Houſe, agreed to 
the 28th laſtant, and preſented to Her Majeſty this Day, and Her Mejeſty's moſt gracious Anſwer thereunto, ſhall be forthwith printed and publiſhed, 


Matth. Johnſon, Cler' Parliamentor' 
We 
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'vbliged by Law to commemorate it every Year; and ſurely it can never 
de mentioned more uſefully. than upon ſuch an Occaſion, When the 
ſtrange Uſage of one Houſe of Parliament by another, makes it impoſſible 
not to reflect on the miſcrable conſequences that have formerly followed 
from ſuch Differences. _ Dt 1 a „5 
When the Gentlemen of the Houſe of Commons act àccording to the 
Meaſures taken in thoſe Times, they 47 not to be offended if they 
ate remembered by the Lords. If they will take upon themſelves to ſtop 
the iſſuing out Your vp Writs for filling up their Houſe, and that 
in ſeveral Places, and for a long Time, whereby they make themſelves an 
imperfect Repreſentation, which is a Wound to the Conſtitution, a 
Wrong to the Boroughs, who have a legal Right to ſend Repreſentatives 
and an Injuſtice to Your Majeſty, who has an undoubted Title to the Ser- 
vice and Attendance of all the Members; can they wonder, or ought 
they to complain, if we preſume to tell Your Majeſty, That very few 


Things were leſs excuſable in that unhappy Houſe of Commons, than 


their refuſing to fill up their Body, and compleat the Repreſentation ? 


Theſe Beginnings are very dangerous: It is not eaſy to foreſee how. 
far ſuch a Practice may be carried, or what Effects it may have upon 


the Boroughs that ſuffer the preſent Wrong, or upon others who wy 
apprehend the like Uſage ; and who can ſay, but, in After-Times, an ill 
Prince may take Advantage of ſuch Precedents, and think himſelf juſtified 


in with-bolding his Writs from ſome, by as good Law as the Com- 


ons can ſhew for pretending to ſtep them from iſſuing to others? 
as The Commons SS 2467 EIN Addreſſes to Your Majeſty upon this 
' "Occaſion, yet have not ſtated the Matter in Diſpute fair 
them. The plain Matter of Fact is this; Boucher, Ogilby, &c. being 
ſeized by the Cuſtom-Houſe Officers on the Coaſt of Suſſex, as they land- 
ed from France, were ſent for to be brought to Town by Meſſengers; 
the Lords having reſolved to examine theſe Perſons themſelves, Or- 
dered the Meſſengers to bring them to the Houſe, and committed them to 


the Black Rod, in order to their Examination. The Queſtion is, W he- 


ther this Proceeding of the Houſe of Lords was a Breach of any Law, or 
contrary to the Cuffom of Parliaments? We aſſerted it was not, and as 

we humbly apprehend, we proved our Aſſertion by undeniable Reaſons, 
and we aſſured Your Majeſty we could juſtify it by Precedents. 

It appears by our Records, That we have at all Times, when we 
thought it expedient for the publick Good, not only taken Priſoners out of 


the Cuſtody of the h (which is but a Temporary Confinement, 


in order to the examining Perſons, or while they are under Examina- 
tion), but taken them out of any other Cuſtody, and put them ſometimes 
into the Cuſtody of Your Majeſty's Officers attending the Houſe of Peers, 
ſometimes removed them from one Priſon to another, as the Houſe thought 
moſt ſafe and proper, for their Examination. 

Perſons condemn'd, and under Sentence of Death, may be moſt pro- 

rly called the Priſoners of the Crown, when their Lives and Eſtates, as 
well as Liberties, are entirely at Mercy; yet the Houſe of Lords has ſent 
for ſeveral in thoſe Circumſtances from the furtheſt Parts of England to 
be examined. - ; ; ; 

We could produce Precedents in all Times, when any thing of this 
Nature has been before the Houſe, the moſt ancient Records furniſhing 
the cleareſt and moſt frequent Inſtances of the Juriſdiction of the Lords, 
in examining, trying, and puniſhing all great Offenders. 

But we ſhall at preſent confine ourſelves to the rg in reſpect to 
the Popiſh Plot, in the Reign of Your Majeſty's Royal Uncle, (except 
in ſome few Inſtances in both Houſes, as well before as after that Time) 
not only becauſe that was the laſt Conſpiracy that fell under a Parlia- 
mentary Examination ; but becauſe both Houſes of Parliament enter'd 
into the Enquiry with equal Zeal. — 

And we be 3 to annex to this our humble Addreſs, ſome Extracts 
of the e s of both Houſes in that Enquiry, Ne I, II. 

We deſire to obſerve, That though the King mention'd that Plot in his 
Speech at the Opening of the Seſſion; yet he was ſo far from communi- 
cating the Particulars to the Parliament, or defiring them to look into it, 
that he directly told them, he would leave that Matter to the Law. 

He was not very defirous of having the Parliament meddle with that 
Enquiry, and therefore tis reaſonable to ſu poſe, he would not have 
been ſilent, if their Proceedings had been a Violation of the Prerogative, 
and the known Laws of the Land. 

We beg Leave to make this ſingle Remark on ſuch of the Precedents 
as relate to the Removal of the Popiſh Prieſts after Sentence of Condem- 
nation, That this was taken notice of by the Commons, and ſeveral 
Meſſages paſſed between the Two Houſes about them; The Commons 
were earneſt that they ſhould be executed, and inſiſted to have them ſent 
pack to the ſeveral Priſons for that Purpoſe ; but they never pretended to 
deny that the Lords had Power to ſend for them, or change the Cuſtody. 

The Commons, in their ſecond Addrefs, pretend to have been ſenſibly 
affected and provoked to their harſh Treatment of the Lords, by what 
paſs'd in the Lords Houſe the 29th of January, which was almoſt fix 
Weeks after their firſt Addreſs was preſented. | 

It looks as if they wanted Reaſons to juſtify the ordering that Addrefs, 
when they are forced to defend it by Arguments drawn from Facts which 
nappen'd fo long after. | Ip 

If the Commons had conſidered our Addrefles of the 29th of January, 
or the 15th of February, they would have found in them no Contra- 

ditions, or Counter-Orders to Your Majeſty, with which they charge 
us. We were inform'd of ſeveral Papers that had not been communica- 
ted to us; thoſe we deſired, and we received them by Your Majeſty's 
Command; and have, we hope, made uſe of them for Your Majeſty's 
Service, and the publick Safety, We have had the Happineſs that our 
Zeal has been more than once approved by your Majeſty: And we leave 
the Commons to juſtify their own Coldneſs and Indifference, in a Point 
of ſuch high Concern. ; 

If we look back on the Steps the Commons have made in this whole 
Matter, they are ſuch as will hardly be believed hereafter: And we can 
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- Advice or Aſſiſtance, gave Your Maje 
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| defire nothing more for qur Juſtification, than that our Proceedings and 


theirs may be compar d. 

When the Pa { 

they contented themſelves with eaſing them, and without offering an 
'Thanks for laying the 15 

before them, and expreſſed their Satisfaction in Your Majeſty's Wiſe Con- 


duct, and great Care of Your People. This was certainly juſtly due ta 


Your 0 s prudent Adminiſtration, but was not all that might haue 
been reaſonably expected from a Houſe of Commons, when Your Majeſty 


nad laid before them the Account of ſuch a dangerous Conſpiracy. 


Thus the Matter reſted for ſeveral Weeks: And when at laſt the 
Houſeof Commons thought ſit to take up a ſecond Time the Conſideration 
of thoſe Papers, inſtead of doing what we hoped, and the Kingdom ex- 

ed from them, all they did was to find new Cauſe of Diſpleaſure againſt 


the Lords, to complain of what Your Majeſty had done, to ſolicit Yo, 


- 8 _ Es of your Prerogative, and to deſire You to 
top our Proceeding, as of dangerous Conſequence, and what mi 
ts the Subverſion of the 88 n — 
This Conduct ſeems very unaccountable: And when they had not 
thought fit to paſs ny Judgment on the Conſpiracy, tis hard that the 
Enquiry into it ſhould be ſo ſeverely cenſured. | WES. 
The Commons confine what we ſpoke in General Terms of the fatal 
Conſequences that have happen'd in moſt Countries in Europe, from the 
2 Differences which have ariſen between the Eſtates of the ſeveral 
Kingdoms, to the Inſtance of one Country: The Obſervation was gene- 
ral, and the Overthrow of the Liberties of moſt of our Neighbours ſprun. 
from this Root. | | N 
But we are ſurprized, that the Houſe of Commons ſhould ſingle out 
that Inſtance of a Revolution in a neighbouring Country, where th. 
Clergy and the Commons were prevail'd upon by the Management of the 
Court, to carry their Reſentments againſt the Lords fo far, that they de- 
liver'd up the Authority of the Lords, the Freedom of the People, and 
made a total Alteration of the Government. : MED 
We cannot imagine what is meant by calling this Treachery of the 
Commons and Clergy, in betraying the Liberties of their Country, their 
uniting in the Publick Defence; nor can we conceive how this comes to 
be mentioned on this Occaſion : We hope there is no Danger of ſuch 2 
Union amongſt us for ſuch Purpoſes ; and we think Your 
Your People, are equally concern'd in this Inſinuation. 
"Tis wonderful that the Commons ſhould magnify their own Care. in 
examining our Journals, reflect on us for not looking into our own Books, 
and at the ſame Time cite two Precedents, in which they are entirely miſ- 
taken, and which prove the direct contrary to what is inferr'd from them. 
The Lords in their Repreſentation affirm, That the Commons, by 
appealing directly to the Throne againſt the Houſe of Lords, and charg- 
ing them with Attempts of the higheft Nature, without firſt aſking a 
Conference, had done a Thing unprecedented. The Commons, to prove 
the contrary, cite the Addreſs preſented to Your Majeſty on Behalf of 
the Biſhop of Worcgſter, and the Addreſs of the Lords to the late King, 
on Behalf of Four Lords named in their Addreſs. We crave Leave to 
ſtate theſe two Caſes: The Commons had cenſured the Biſhop of Ner- 
cefler, without giving him any Opportunity of being heard. They had 
voted him Unchriſtian, which ſurely is hh the Innocent without 


Poſſibility of Reparation, as well as it was condemning him without a 


Trial ; and made an Addreſs to Your Majeſty to remove him from being 
Almoner. This Proceeding ſeem'd very extraordinary with reſpect to 
Your ny, and very unparliamentary with reſpect to the Houſe of 
Lords, of which the Bi op was a Member ; and yet no Notice was taken 
of them : Upon this, the Lords made an Application to Your Majeſty, 
on Behalf of the Reverend Prelate, That he might not ſuffer in 
Majeſty's Opinion, before he had an Opportunity of making his Defence. 

he Caſe of the Four Lords was this: The Commons having at the 
Bar of the Houſe of Lords impeach'd them for High Crimes and Miſ- 
demeanours, the next Day made an Addreſs to the late King, to remove 
them from his Preſence and Councils for ever: The Houſe of Lords 
thought this an Artempt of the higheſt Nature upon their Judicature, 
that while the Cauſes were depending before them in Parliament, the Com- 
mons ſhould quit the Part they had taken of Accuſers, and pretend to be 
the Judges themſelves, and ſolicit the King to put their Sentence in 
Execution immediately, But 4 they proceeded to act with ſuch a Mo- 
deration as was ſcarce to be juſtified: they forbore expoſtulating with the 
Commons, much leſs did they appeal to the Throne againſt them, they 
only deſired the Ting not to paſs any Cenſure upon them before they were 
tried: They took no Notice that the Commons had made any Addreſs, 
and only endeavoured to prevent the Injuſtice and Oppreſſion which might 
have been done to their own Members, and the Affront offered to their 
Judicature, without noting os leaſt Reflection on this Proceeding ; and 
they had no other way of acting, for no Conference could have prevented 
the Impreſſion that might have been made on the King by ſuch an Appli- 
cation of the Commons. 

Beſides, in both theſe Caſes the Commons were the Aggreſſors; they ſirſt 
applied to the Throne, and made it neceſſary for the Lords to follow them. 
Thus far theſe Inſtances may be of Uſe to ſhew by what Steps the Com- 
mons role to this way of addreſſing againſt the Houſe of Lords ; they be- 
gan theſe Attempts in the Caſe of particular Lords, which now they put 
in Practice againſt the whole Body of the Peers. | 

The Lords will think themſelves concern'd in all Times to obſerve and 
maintain the Law and Uſage of Parliaments in Impeachments ; and this 


they did with all poſhble Exactneſs, upon the Occaſion of the Impeach- 


ments of thoſe Four Lords; but they could not judge it reaſonable 
to let the Accuſers ſhare with them in their Judicatufe. And if the 
Commons in Times to come ſhall ſo far forget themſelves, as to endea- 
vour to blaſt Men's Reputations, by exhibiting Articles, when they are 
not able or prepared to maintain their Charge, the Lords will always 
look upon themſelves as bound to do equal Juſtice, and diſcharge the 
Innocent. Nothing can truly leſſen or weaken the Force and Awe of 

Impeachments 


relating to this Conſpiracy. were laid before them 


ajeſty, and 
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be the ſole Enquirers, or el 


| peachments, but-a partial Uſe of them: While: they continue to be 
T equal Inſtruments of Publick Zuſtice, they will have their Weight in 
all Flaces ; but if once they are made uſe of to defame Men only, without 
Thoughts of bringing them to Trial, Impeachments will loſe their Ter- 
ror, and the Houſe of Commons will not encreaſe their Honour or Au- 


#thority: And if in that Caſe the Houſe of Lords could not do Juſtice to 


the Accuſed, they would be the only Judicature which 

Power of condemning, but not of acquitting. eee 
The Lords are far from pretending to be the ſole Examiners of Con- 
ſpiracies hereafter, if the Commons will do their Duty in concerning 
ſelves for the Publick Safety; but if they will ſhew fo little Zeal as 

the Gentlemen of this Houſe of Commons have done, if when they are 
told of Confpiracies from the Throne, they will concern themſelves ſo 
little as to leave the Enquiry to others, the Lords mult of Conſequence 


Parliaments muſt be totally excluded from 


had the unhappy 


ſuch Examinations. 
© The Cymmons in their ſecond Addreſs complain, That they are ac- 
cuſed molt unjuſtly of exciting, and. earneſtly deſiring Your Majeſty to 
exert Your Prero ative againſt the Houſe of Lords. T 
firſt Addreſs are fo plain, that no ether Conſtruction could be reaſonably 
put upon them; and we are now very ſure we did not miſtake their Mean- 
ing, fince in the Vores which 9 laid before Your Majeſty, they 
have thought fit to explain themſelves, and in direct Terms defire Your 
Majeſty to re- aſſume the juſt Exerciſe of Your Prerogative, and take to 
Yourſelf the Examination of the Matters relating to the Conſpiracy. 
There needs no wreſting or ſtraining theſe Words to juſtify the Inter- 
pretation we made of their firſt Addreſs ; and ſurely they had ſorgot what 
they ſaid in the ſecond, when they came to paſs thoſe Tae by which 
the Sincetity of their Profeſſions, when they pretend to deſire that the 
Remembrance of thoſe unhappy Differences may be blotted out, does beſt 
appear. But we are lil] ata Lofs to know what they truly mean by Your 


Majeſty's re-aſſuming Your juſt Prerogative. 


Your Majeſty was pleaſed to lay the Papers relating to the Conſpiracy 
before us, and You had given Your Royal Approbation to the Method in 
E we had put the Examination: And it ſeems a ſtrange Averſeneſs to 

arliamentary Inquiries, that they would not leave it poſſible, even with 
the Concurrence of the Crown, for either Houſe of Parliament to enquire 
into Conſpiracies; though at the ſame Time we muſt freely own, that if 


this Power be not lodged in us by the Conſtitution, it ought not, nor in- 


deed cangot be given and delegated by the Crown. 


Moft Gracious Severeig, i 

We humbly aſk Pardon for having detained you ſo long upon a Sub- 
ject. which cannot but be diſagreeable to Your Majeſty. 1 
We beg Leave to conclude, with expreſling the ju Senſe we have of 
that virtuous and truly Royal Moderation, which Your Majeſty has 
ſhewn upon this Occaſion, in not ſuffering Yourſelf to be prevail'd upon 
to do any Thing to the Prejudice of the Conſtitution, from whatſoever 
Hands the Invitation comes. It ſhall be our daily Prayer to Almighty 
God, That he will long preſerve and proſper Your Majeſty for the Good 
of this Kingdom ; and that Your Reign may be as glorious all the World 
over, as it is happy to all Your People. | 


Her Majefty's mo/t gracious Anſwer to the Repreſentation, or Addreſs. 
Ay Lords, | 


* 1 Hope none of my Subjects have any Deſire to leſſen my Prerogative, 
cc 


« 2 ſince I have no Thought of making Ule of it, but for their Protec- 
te tion and Advantage. 1 
look upon it as of Misfortune, when any Miſunderſtandings 
ce happen between the Two Houſes of Parliament, which cannot be with- 
&« out ſo much Prejudice to the Publick, that I ſhall never omit any thing 
in my Power to prevent the Occaſions of them.“ 


PRECEDENTS out of the Journals of the Huuſe of LORD 6. 
_ 
2 Die Mau, 1675. 

A Paper was preſented to the Houſe, being Examinations taken by ſome 
Juſtices of the Peace in the County of Surrey, concerning ſome blaſ- 
phemous Speeches ſpoken by Jm Taylor, now a Priſoner at the Gaol at 

Guilford, which Paper being read, the Houſe Ordered as follows, viz. 
Ordered, The Serjeant at Arms bring in ſafe Cuſtody to the Bar of this 


Houſe, on Friday next, at Ten of the Clock in the Forenoon, the Body 
of the ſaid Jahn Taylor, © 


Die Lune, 21 Oclobris, 1678. 
His Majeſty acquaints the Lords and Commons with a Plot againſt His 
Perſon in a Speech, Part of which Speech, ſo far as relates to the Plot, 
follows, in hec verba : , | 


as I Now intend to acquaint ou, fas L ſhall always do with any thing 
« 2 that concerns me) That J have been informed of a Deſign againſt my 
<« Perſon by the Jeſuits ; of which I ſhall forbear my Opinion, teſt I may 
© ſeem to ſay too much, or too little, bug will leave the Matter to the 
« Law; and in the mean Time, will i much Care as I can, to pre- 
& vent all manner of Practices by that fort of Men, and or others too, 
«© who have been en e in à high Degree by Foreigners, and con- 
« triving how to introduce Popery among us.“ 8 


Whereupon, the Houſe made the following Addreſs: 


oy WE Your Majeſty's moſt dutiful and loyal Subjects, the Lords Spi- 
0 ritual and Temporal in Parliament aſſembled, having been ac- 
« quainted by Your Majeſty, That there is Information given of a hor- 
« rible Deſign againſt your Majeſty's facred Life, (which God long pre- 


e ſerve) are humble Suitors to Your 2 that Vou would vouchſafe 


te to communicate to us (as far as Your Majeſty ſhall think fit) ſuch 


« Papers as have any Tendency to the Diſcovery thereof, or of any other 
Vor. VIII. | 


| 


he Words of their | 


(550) 


« Deſign againſt the Proteſtant Religion, as it is now eſtabliſhed in the 
„Church of England, that we may uſe our utnioſt Endeavours to ſerve 
** Your Majeſty, according to our Londen Duty and Allegiance.” 


23 Oftobris, 1678. : 

The Papers concerning the Plot were delivered to the Deputy-Sicrk of 
the Parliaments, by one of the Clerks of the Council. | 
Lords Committees were appointed to conſider of the Papers trenſmitted 
from the Council by His Majeſty's Directions, concerning the Diſcovery 
of the horrid Deſign againſt His Majeſty's ſacred Perſon, or of any other 
Deſign againſt His Majeſty, or His Kingdom, by introducing. Popery, 
whole Lordſhips have Ne to ſend for Perſons, Papers, and Records, 
as they ſhall ſee Cauſe. 

| 20 Oobris, 1678. 


Ordered. That Nathaniel Thompſon, who is now in the Cuſtody of 22 
liam Sorocold, for printing Popiſh Books for James Thompſon, ſhall ſtand 
committed to the Priſon of the Gatehouſe at Meſiminſter, during the Plea- 


ſure of this Houſe. 

| . 31 Octobris, 1678. 

Ordered, That the Lords with White Staves do attend His Majeſty, 
humbly to defire Him from this Houſe, that the Papers of Mr. //hinbread 
and Mr, Micho, which have been read at the Council-Table, may be, by 
His Majeſty's Command, brought before the Committee to examine 
Papers relating to the horrid Deſign againſt His Majeſty ; and alſo that 
the Clerks of the Council may bring the Minutes taken by them upon the 
Examination of Titus Oates, and others, before the Council, concerning 
this Matter. 

4 Novembris, 1678. | 
| © Ordered, That the Lords Committees appointed to examine the Lords 
who are Priſoners in the Tower of London, for 'T reaſon, thall alſo examine 
ſuch other Perſons who are now Priſoners in the Tower for Treaſon, as 
their Lordſhips ſhall think fit, and alſo Sir Ellis Leighton, now Priſoner in 

Newgate; and that the Lord Chief-Juſtice of England do afliſt their Lord- 


ſhips at ſuch Times as they 8 and that one of the Clerks of 
the Privy-Council do attend their Lordſhips. | | 


8 8 Novembris, 1678. LI 
Ordered, That the Lords \with White Staves do attend His Majeſty, 
humbly to deſire Him from this Houſe, That the Letter of Mr. Coleman, 
5 the 29th of September, 1675, 1% Father le Cheſe, and another of his to 
ather le Cheſe, wherein he tons the ſending the ſaid Letter, and Monſieur le 
Cheſe' Letter, whereby he owns the Receipt thereof, which haue nat been read 
in this Houſe, may, by His Mruyjefty's Order, be brought hither, | 
The Lord Treaſurer reported His Majeſty's Anſwer, 
Trat His Majefly will give Order, that the ſaid Letters fhail be brought to this 
Houſe as ſon as may be. 
| 18 Novembris, 1678. 


Ordered, That Edward Coleman, now a Priſoner in Newgate for 'T rea- 
ſon, be brought by the Keeper of Newgate, before the Lords Committees 
to peruſe Letters and Papers, To-morrow at Nine of the Clock in the 
Forenoon ; and that the Duke of Monmouth be deſired to fend a ſufficient 
Guard of Soldiers, to aſſiſt the Keeper of Newgate, in this Service of 
bringing and returning Edward Coleman. | 

Ordered, T hat the | Jnr with White Staves do humbly deſire His Ma- 
jeſty, That His Majeſty will pleaſe to give Order, that the Papers of Mr, 
Goodwin, now in the Hands of the Clerks of the Council, may be brought 
before the Lords Committees appointed to conſider of, and prepare the 
Evidences for the Trial of Mr. Coleman. | | 


23 Novembris, 1678. 


Ordered, That the Serjeant at Arms attending this Houſe, his Deputy 
or Deputies, do forthwith repair to Stratford upon Avon, in Warwiclſbire, 
and bring thence the Body of Mr. John Gerard, ſuppoſed to be a Prieſt, 
and one other Perſon mentioned, but not named, (in a Letter dated there 
the 20th of November) and ſubſcribed Simon Cale, Mayor, Jahn I/olmer, 
in which it is recited, 'I hat they were in Cuſtody there, for refuſing the 
Oath of Allegiance, and bring them in ſafe Cuſtody to the Bar of this 
Houfe. 


27 Novembris, 1678. 


Ordered, That Dr. Lower, and Dr. Warner be, and are hereby ap- 
pointed to viſit Mr. Myite, alias Mhitebread, being ſick near Meld. houſe, 
and give this Houſe an Account To- morrow Morning, in what Condi- 
tion of Health they find him. | | 


28 Novembris, 1698, 


Ordered, That the Clerk of His Majeſty's Privy-Council, in whoſe 
Cuſtody the Depoſitions lately taken at the Council-Board are, which 
concern the Queen's Majeſty, be, and is hereby appointed to bring the 
faid Depoſitions before this Houle To-morrow at Nine of the Clock in 
the Forenoon. 


29 Novembris, 1678. 


The Houſe received an Account, That Dr. Lower and Dr. I arner 
have viſited Mhitebread, and they find that his former Diſtempers have left 
him, and he hath now only a Tertian Ague ; and their Opinion is, That 
he may be removed ſafely upon his Intermitting Days: It is Ordered, 
That the Serjeant at Arms attending this Houſe ſhall o-morrow attach 
the Body of Mr. J/hite, alias Mhitebread, and carry him forthwith to the 
Priſon of Newgate, there to remain in ſafe Cuſtody, till he ſhall be deli- 
vered by due nes of Law. | 

Upon Information given to this Houſe, that one Daniel Maccarty, a 
Romiſh Prieſt, is now under Cuſtody in Thetford, in the County of Ner- 
falle It is Ordered, That the Serjeant at Arms attending this Houſe, his 
Deputy or Deputies, ſhall forthwith repair to Thetford aforeſaid, and 


bring thence the Body of the ſaid Daniel Maccariy, in ſafe Cuſtody to the 
Bar of this Houſe, | 


4 B 20 Decemtrit, 
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Whereas Daniel Maccarty, a Romiſh Prieſt, was, by Order of the 
29th of November laſt, brought from the Gaol fog ra; in the County 
of Norfolk, by the Serjeant at Arms attending this 
in his Cuſtody here : It is this Day Ordered by the Lords Spiritual and 
Temporal in Parliament aſſembled, That the Lords Committees for exa- 
15 Perſons and Papers, for Diſcovery of the horrid Deſign againſt 
is 1 
Maccarty; and if their Lordſhips find that he is not charged with any 
Fikivulers relating to the ſaid Deſign, he is to be remitted and left to 
the Law; but if otherwiſe, their Lordſhips are to feport to the Houſe 
what they find concerning him. 3 ĩ ĩðͤ el Ee he nieEz 
Os i 3 Decembris, 1678. 5 
Upon Information given to this Houſe, by the Lord Vindſor, That 
one Edward Whitaker ſtands committed in the City of MWoreeſter, for ſome 


Lordſhip, figned Fe. Tyas, Mayor: It is Ordered, That the ſaid Mr. 
IWhitaker ſhall give Bail before the Mayor of Jorce/ter, for his Appear- 
2nce before the Lords in Parliament, within eight Days next after ſuch 


Bail given. | 
ö Die Veneris, 13 Die Decembris, 1678. 


Edvard Whitaker 1 e for to anſwer the Charge againſt him ſent- 
up from the Mayor of 


orce/ler, but being not to be found: It is Order- 
ed, That if the ſaid Edward I hitaler come not, and render himſelf be- 
ſore the Houſe riſes, he ſhall be attached; and he not coming, It is Or- 
dered by the Lords Spiritual and Temporal in Parliament aſſembled, 
That the Serjeant at Arms attending this Houſe, or his Deputy, do 
forthwith attach the Body of Edward Whitaker of Landen, Gentleman, 
and bring him in ſafe Cuſtody to the Bar of this Houſe To-morrow Morn- 
ing, to anſwer to the Informations put into this Houſe upon Oath againſt 
him: And this ſhall be a ſufficient Warrant on that Behalf. | 
Die Sabbati, 14 Die Decembris, 1768. | | 
Whereas Edward Whitaker was this Day brought to the Bar by the Ser- 
jeant at Arms attending this Houſe, to anſwer to the Informations againſt 
im, which he denies, ay That he hath Witneſſes to clear him- 
ſelf from the Matters charged on him: Upon Conſideration had thereof, 
It is Ordered by the Lords Spiritual and Temporal in Parliament aſ- 
ſembled, That he ſaid Edward Whitaker may, and ſhall have Order for 
ſummoning his ſaid Witneſſes, to be heard viva voce, on the Second Day 
of the Sitting of the Parliament, next after Cbriſimas, if he deſires it: 
At which Time alſo, the Witneſſes, who have inform'd againſt him, 
ſhall be ſummoned to be heard viva voce; and that, in the mean Time, 
the ſaid Serjeant at Arms ſhall deliver the ſaid Edward Whitaker into the 
Priſon of Newgate, there to remain in ſafe Cuſtody till further Order: 


And this ſhall be a ſufficient Warrant on that Behalf. 


3 Decembris, 1678. 

Upon Information given to this Houſe, That one Barneſly, a 
Romiſh Prieſt, is now under Cuſtody in the City of Worcęſter; It is Or- 
dered, That the Serjeant at Arms YI this Houſe, his Deputy and 
Deputies, ſhall forthwith repair to the 
thence the Body of the faid ——— Barneſy in ſafe Cuſtody to the Bar 


of this Houle, 
Die Sabbati, 14 Die Decembris, 1678. 


Whereas Henry Barneſy, who was by Order of this Houſe fent for 


C 


louſe; and is now | 


ajeſty's Perſon and Government, ſhall. examine the faid Damel 


. N Words by him uttered, as is certified in a Letter to his 


ity of Worcefter, and bring | 


from the Gaol in Moreęſter, was this Day brought to the Bar by the Ser- 


jeant at Arms attending this Houſe, and there examined, being ſuppoſed 
to be a Popiſh Prielt : Ie is Ordered by the Lords Spiritual and Tempo- 
ral in Parliament aſſembled, That the ſaid Henry Barneſiy ſhall, by the 
ſaid Serjeant at Arms, or his Deputy or Deputies, be returned into the 
Gaol in Meregſter, there to remain in ſafe Cuſtody till he ſhall be thence 
delivered by due Courſe of Law : And this ſhall be a ſufficient Warrant 
on that Behalf. | 

Die Lune, 23 Die Decembris, 1678. 

Upon reading the Petition of Henry Barnefly, now in the Cuſtody of 
the Serjeant at Arms attending this Houſe, ſhewing, That being by 
Order of this Houſe brought from Worcęſter, and by like Order to be re- 
turned thither again; and that being very old and ſickly, he is not able 
to bear the Journey in this hard Seaſon of the Year ; and therefore pray- 
ing, that he may remain here upon Bail: It is Ordered by the Lords 
Spiritual and Temporal in Parliament aſſembled, That the ſaid Henry 
Barneſy (being charged to be a Popiſh Prieſt) ſhall, * the ſaid Serjeant 
at Arms, be delivered into the Priſon of the King's-Bench, there to re- 
main in ſafe Cuſtody, 'till he be better able to be returned to Worceſter, 
in order to his Trial there: And this ſhall be a ſufficient Warrant en 
that Behalf. 
| 6 Decembris, 1678. 

Upon Report made by the Earl of Clarendon, from the Lords Com- 
mittees to examine Perſons and Papers, &c. That their Lordſhips think 
it neceſſary that Sir Henry Titchborne, a Popiſh Recuſant, now Priſoner 
in the Gaol at Finebefter, be brought up to Town: It is Ordered, That 
the Serjeant at Arms attending this Houſe, his Deputy and Deputies, 
ſhall forthwith repair to Mincheſter, and bring thence the ſaid Sir Henry 
Tit Horne, and deliver him into His Majeſty's Tower of London, there to 
remain in ſafe Cuſtody till further Order: And this ſhall be a ſufficient 
Warrant in that Behalf. 

To Sir George Charnock, Knight, Serjcant at Arms attending this 
Houſe, and to the Keeper of the Gael at Wincheſter, and to the Con- 
alle of His Majefly's Tower of London, and their reſpective De- 
putirs ; as al/a to all His Majeſty's Officers, Civil and Military, to be 
aiding and aſſiſting in thts Service. 
20 Decembris, 1678. 

Upon Information given to this Houſe upon Oath, That Tho. Thern, 

now or late Servant to Richard Tasbrough, Eſq. hath uttes'd dangerous 
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Houſe, to anſwer thereunto | 
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Whereas Richard Taſbrough, Eſq. was this Day brought to the Bar by 

the Serjeant at Arms, and denied all that was alledged againſt him; and 


whereas there is a Warrant of the Lord Chief Juſtice of England iſſued 


2 bim: It is Ordered, That the Serjeant at Arms deliver the (aid 
chard Taſbrough in ſafe Cuſtody to ſuch Perſon or Perſons as the Lord 
Chief Juſtice of England ſhall direct. Do A 
nota, 29 Martii, 1679. | 

Upon Information giver to this Houſe, That Richard Ta/brough, Eſq, 
who is charged to be guilty of the late horrid Conſpiracy, for which he 
was committed to the Priſon of the Xing's-Bench, hath ſince been en- 
larged upon Bail, and is now to be brought to his Trial at the Aſſizes 
at Bury, in the County of Suff#/k : Upon Conſideration had of the Caſe 
of the ſaid Richard Taſbrougb, It is Ordered by the Lords Spiritual and 
Temporal in Parliament allcmbled, That the 4 of Aſſize for that 
County be, and is hereby directed, that his Lordſhip proceed no further 
upon the Trial of the ſaid Richard Ta ſbrougb, than to the Indictment of 
him, and the finding thereof by the Grand Jury; and that the ſaid Ri- 
chard Taſbrough may be ſafely ſent up to London, in order to his Trial to 
be had at the Bar of the Court of King's- Bench. And it is further Or- 
dered, That Mr. Thomas Brake, one of the Meſſengers attending His 
. Council- Board, be, and is hereby authorized and required 
with all Speed to attend the ſaid Judge of Aſſize for this Purpoſe, and 
to take Care of the Execution of this Order, as to the bringing up the 
ſaid Richard Taſbrough in ſafe Cuſtody, in order to his intended Trial: 
And for ſo doing this ſhall be a ſufficient Warrant. T1 


26 Decembris, 1678, 


Ordered, T hat it be referred to the Lords Committees for examining 
Perſons and Papers, to examine Richard Tuſbrougb and Thomas Thorn. 

Upon Information to the Houſe by the Lord Viſcount Newport, That 
one Valentine Harcourt, a Popiſh Prieſt, is taken, and now in Cuſtody in 
the Gaol at Shrewſbury : It is Ordered, That the Sheriff for the County 
of Salip be, and is hereby required, to take and give Order for the ſend- 
ing of the ſaid Valentine Harcourt in ſafe Cuſtody, to appear at the Bar 
of this Houſe, and that the Charge of the ſaid Sheriff ſhall be allowed 
upon his Account in the Court of Exchequer ; and it is Ordered, That 
the Sheriffs of the reſpective Counties, through which the ſaid Valentine 
Harcourt ſhall paſs in his being ſent up, as aforeſaid, be aiding and aſſiſt- 


ing to the Furtherance thereof, as Occaſion ſhall require. 


Die Veneris, 21 Die Martii, 1678-9. 

Upon Report made from the Lords Committees, for examining Mat- 
ters relating to the Diſcovery of the late horrid Conſpiracy, That Cap- 
tain Francis Spalding, Deputy-Governor of Chepflow Caſtle, who was by 
Order of this Houſe, dated the 21ſt Day of 
to the Priſon of the King's- Bench, for Matters wherewith he ſtands 
charged, hath ſince that Time been enlarged upon Bail, and being upon 
Bail, commands itill at Chep/ftoro Caſtle, as Deputy-Governor, and hath 
miſbehaved himſelf, as hath appeared to the ſaid Lords Committees : It 
is thereupon Ordered by the Lords Spiritual and Temporal in Parliament 
aſſembled, That the Serjeant at Arms attending this Houſe, or his De- 
puty or Deputies, do forthwith attach the Body of the faid Francis Spald- 
ing, and bring him in ſafe Cuſtody to the Bar of this Houſe : And this 
ſhall be a ſufficient Warrant on that Behalf. _ 


Die Jovis, 27 Die Martii, 1679. | 
Captain Francis Spalding being brought to the Bar by the Serjeant at 


Arms, was aſked, Whether he is not under Bail ? Which he acknow- 
ledged ; and that Sir Ralph Delaval and Mr. Bands are his Bail, taken 


in the King's-Bench; and being afked, Why he went down to Chep/tow 


Caſtle, being a Priſoner under Bail, and by whoſe Order? He ſaid, He 
had no Order for it, but went of his own Head. Then the Matter 
wherewith he was charged, and for which he was committed on the 21ſt 
of Naqvember laſt, was read, and alſo the Depoſition of Thomas Crewder, 
a Soldier of that Garriſon, was read, &c. $ | 

Whereas Captain Francis Spalding, who was on the 21ſt of November 
laſt committed to the Priſon of the King's-Bench, there to remain in ſafe 
Cuſtody till further Order, hath ſince procured his Enlargement upon 
Bail, and repaired to Chen Caſtle, as Deputy-Governor thereof, and 
miſbehaved himſelf there, as appeareth by the Depoſition of Thomas 
Crowder, and other Matters, upon which . was this Day examined at 
the Bar, being now in the Cuſtody of the Serjeant at Arms attending 
this Houſe: It is Ordered by the Lords Spiritual and Temporal in Par- 
liament aſſembled, That the ſaid Francis Spalding be re-committed to the 
Prifon of the King's-Bench, there to remain in fafe Cuſtody till further 
Order; and that the ſaid _—_—_ at Arms, or his Deputy, take care to 
convey him, the ſaid Francis porting, to the ſaid Priſon : And this ſhall be 
a ſufficient Warrant on that Behalf. 
| 25 Marti, 1679. 

Upon Report made > the Earl of Clarendon, from the Lords Com- 
mittees, for examining Matters relating to the Diſcovery of the late hor- 
rid Conſpiracy, That their Lordſhips are of Opinion, that Edward 
Turner, a Prieſt and Jeſuit, who hath been examined before them, and 
is now in the Cuſtody of Francis Strutt, a Meſſenger, ſhould be com- 
mitted to Priſon : It is Ordered, That the ſaid Francis Strutt ſhall forth- 
with deliver the ſaid Edward Turner into the Priſon of the Gate-houſe, 
at W:ftminfler, there to remain as a Priſoner, *till he ſhall be delivered 
by due Courſe of Law. | 

To Francis Strutt, Meſſenger, his Deputy and Deputies, and to the 


Keeper of the Priſon of the Gate-houſe. 
15 Aprilis, 


PPP 
and treaſonable Words, and that he is at preſent in the Gaol at Bury in 
Suffolt: It is Ordered, That the Serjeant at Arms attending this Houſe, 
or his Deputy or Deputies, ſhall forthwith repair to Bury, and bring 
theyee the Body of the ſaid Thomas Thorn, in ſafe Cuſtody to the Bar of 
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Whereas Sir William Andretus is ſeized on, and brought to Town in 
Cuſtody, as an . in the late horrid Conſpiracy againſt the K ing: 


Iris this Day Ordered, That the Officer, in whoſe Cuſtody the ſaid Sir | 


William Andrews is, ſhall forthwith deliver the ſaid Sir Milliam Andrews 
into the Priſon of the Gatebeuſe, at W:fiminfter; there to remain a Priſoner 
till further Order. | 


a ' : 28 Aprilis, 1679. 5 | 
Upon Report made from the Lords Committees, for examining Matters 
relating to the Diſcovery of the late horrid Conſpiracy, That their Lord- 
ſ>ips have received Information made upon Oath, that Sir /Yilliam An- 
drews, now Priſoner in the Gatehouſe, at Weſtminſter. is engaged in the Con- 
ſpiracy againſt His Majeſty's Perſon and Government: It is thereupon 
Ordered, by the Lords Spiritual and Temporal in Parliament aſſembled, 
That the Keeper of the Gatehouſe aforeſaid be, and is hereby required to 
take care, that the ſaid Sir Milliam Andrews be forthwith- conveyed and 
ſafely delivered into the Tower of Londen, there to remain a Priſoner, *till 
he mall be diſcharged by due Courle of Law; and for fo doing this ſhall 
be a ſufficient Warrant. | 


21 Aprilis, 1679. 

Upon Report from the Committee for Examinations, That James Allen, 
who was taken into Cuſtody, being charged with encouraging Elizabeth 
Oxley to fire Houſes, hath been examined by their Lordſhips, and denieth 
what is charged upon him; and in regard the Examinations taken con- 
cerning a Houſe, fired in Petter- Lane, are before a Committee of Com- 
mons : It is Orgered, T hat the Serjeant at Arms attending this Houſe, do 
forthwith carry the ſaid James Allen to the ſaid Committee, to be exa- 
mined, and diſpoſed of as they pleaſe. 

Upon Report from the Committee of Examinations, That their Lord- 
ſhips think it neceſſary, that Milliam S'urges, now a Priſoner in the Gaol 


at Chelmsford, ſhould be brought to Town: It is Ordered, That the Ser- 


jeant at Arms attending this Houſe, do forthwith repair to the Gaol at 
Cheimsferd, in Ex, and bring thence the Body of the ſaid Milliam Stur- 
ges, and deliver him into the Priſon of the Gatehouſe at IW:/tmin/ter, thcre 
to remain a Priſoner 'till further Order. 


23 Aprilis, 1679. 


| Upon Report from the Lords Committees for Examinations, That their | 


Lordſhips find it requiſite, that David Lewis, who hath been tried and 
condemned as a Popith Prieſt, at the Aſſizes held for the County of Mon- 
meuth, and is now in Gaol there, may be brought to Town: It is Or- 
dered, That the Sheriff for the ſaid County of Menmouth be, and is 
hereby required to take Care, and give Order for the ſpeedy conveying of 
the ſaid David Lewis in Safety from the ſaid Gaol, to be e. into the 
Priſon of Newgate, the Charges of which Service ſhall be allowed to the 
ſaid Sheriff upon his Account in the Exchequer, 

The like Order for Roger Hanſlip, in the Gaol at Goucefler; 

The like Order for John Kemble, in the Gaol at Hereford, 

The like Order for Francis Johnſon, alias Webb, in the Gaol at Worceſter. 


„„ 8 Wait, 1679. 
The Earl of Clarendon reported from the Lords Committees for Exami- 


nations, I hat William Harccurt, the Jeſuit, is taken, and now in the 


Hands of the Officer that took him: It is Ordered, That the ſaid JJ7l- 
liam Hurcaurt be brought to the Bar preſently. 


E:dem Die pot Meridiem. | 
William Harcourt was brought to the Bar, and being there charged with 
Treaſon, the Heuſe made the following Order: 
W hereas William Harriſon, alias Harcourt, was this Day brought to 
the Bar; and was there charged with High Treaſon: It is Ordered, 
That the Gentleman Uther of the Black Rod, attending this Houſe, 


do take ſpecial Care forthwith to convey the ſaid liam Harriſon, alias 


Harcourt, in Safety to Newgate, there to remain a Priſoner, 'till he ſhall 
be diſcharged by due Courſe of Law. 
To the Gentleman-Uſher of the Black Rad, attending this Houſe, &c. 


| Die Lune, 19 Maii, 1679. 
Whereas Richard Gerrard, Eſq; is charged upon Oath with Treaſon : 
It is Ordered, That the Keeper of the Priſon of the Gatehouſe, at af on 
z:infler, (in whoſe Cuttody the ſaid Richard Gerrard now is) be, and is 


hereby required forthwith to take care for the conveying of the ſaid Richard 
Gerrard to the Priſon of Newgate, there to remain a Priſoner *till he ſhall 


be diſcharged by a due Courſe of Law; and this ſhall be a ſufficient War- 
rant in that Benalf. 


20 Odtobris, 1680, 

It being ſgnified to this Houſe, That Oliver Plunket, the Titular Pri- 
mate of Ardnagh in the Kingdom of Jreland, is, by His Majeſty's Order, 
brought over huther, in order to his Trial here, and is now in Cuſtody in 
the Hands of a Meſienger: It is Ordered, That the Meſſenger, in whoſe 
Hinds the ſaid Oliver Plunict now is, be, and is hereby authorized 
and requircd forthwith to convey and deliver the Body of the ſaid Oliver 
Plunket into the Priſon of Newrzate, and that the Keeper of the ſaid Pri- 
ſon do keep him there in Safety, until he ſhall be diſcharged by due Courſe 
of Law; and that the ſaid Keeper and his Under-Officers do take care, 
that the ſaid Cliv.r Plunket be kept as a cloſe Priſoner, 'till the Plea- 
ſure of this Hovſe be further ſignified; and this ſhall be a ſufficient War- 
rant in that Behalf. 

To the Meſſenger in wh ſe Cuftid,y the ſaid Oliver Plunket is, and alſo to 
the Keeper of the Priſon of Newgate, his Deputies and Under-Officers, 
and every of th:m. 


4 Januarii, 1680. 


Ordered, by the Lords Spiritual and Temporal in Parliament . 


* 
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Pierce Lacy, and Lieutenant Colonel Prad/ey, as may be available in the 
Law, and attend the Judges for their Aſſiſtance therein, and preſent the 
i fam? tothe Houſe To-morrow, at Ten of the Clock in the Furenoon. 

Ordered, That Sit John Fitzgerald, Colonel Pierce Lacy, aud Lieute- 
nant Colonel Bradley, do remain in the Cuſtody of the Purivivant, as now 
they are, till the Houſe gives further Order, 


& Fanuarii, 1680. | | 
Ordered, By the Lords Spiritual and Temporal in Parliament aſſemblod, 

| That Sir John Fitzgerald be committed to the Gatehouſe for Treaſon, in 

compaſſing the King's Death, and in levying War, and practiſing to in- 

troduce a Foreign Force into the Kingdom of Jreland, and to depoſe the 

| King from the fries of Ireland; and that the Meſſenger, in whoſe Hands 

the ſaid Sir John Fitzgerald is, be, and is hereby authorized and require, 

' forthwith to deliver and convey the Body of the ſaid Sir Fobn Fi:2gerald 

into the Priſon of the Gatehouſe ; and that the Keeper of the laid Priſon 

do receive and keep him there in ſafe Cuſtody, 'till he ſhall be diſcharged 

py _ Courſe of Law: And this ſhall be a ſufficient Warrant in that 
ehalf. 

Ordered, By the Lords Spiritual and Temporal in Parliament aſſembled, 
That Pierce e Eſq. be committed to Newgate for Treaſon, in, com- 
paſſing the Death of the King, and in levying War, and practiſing to 
introduce a Foreign Force into the Kingdom of Ireland; and to de— 
poſe the King from his Crown of Jrelend, and that the Meſſenger, in 
, whoſe Hands the ſaid Pierce Lacy now is, bc, and is hereby authorized and 
required, forthwith to convey and deliver the Body of the ſaid Pierce Lacy 
into the Priſon of Newgate; and that the Keeper of the ſaid Priſon do re- 
ceive and keep him there in ſafe Cuſtody, until he ſhall be diſcharged by 
due Courſe of Law: And this fhall be a ſufficient Warrant on that Behalf; 

The like Order for Colonel William Bradley, 


Die Matis, 10 Die Decembris, 1689. 

Ordered, By the Lords Spiritual and Temporal in Parliament aſſem— 
ble, "That Mr. Vernatti, now in Cuſtody, do ſtand committed to the 
Gentleman-Uſher of the Black Rod attending this Houſe, And it is 
further Ordered, "That the faid Gentleman-Uſher go to the Lodging of 
the ſaid Vernatti, and ſecure his Papers, and ſeal them up in his Preſence, 
and ſet a Guard on his Houſe or Lodging. | 


PRECEDENTS out of the Fournals of the Houſe of C OMMONS. 
| No, II, 


24 Marti, 14 Car. II. | 
U P ON Information, That George Mithers had been the Author and 
Publiſher of a ſcandalous and ſeditious Pamphlet, to enrage the Peo— 

ple, and to vilify and defame the Members of this Houſe, and to blemiſh 
the Honour and Juſtice of this Houſe, and their Proccedings, and was now 
a Priſoner in Newgate: _ | | 

Reſelved, That the ſaid George Withers be biought in Cuſtody of the 
Serjeant at Arms attending this Houſe, or his Deputy, to the Bar of this 
Houſe, at Four of the Clock this Afternoon, to be examined touching 
the Matters objected againſt him; and the Keeper of Newgate, or his De- 
puty' is to cauſe him to be brought accordingly, | 

c/olved, That this Houſe do adjourn *till Three of the Clock this 

Afternoon. | | 

George IWithers being then brought in Cuſtody to the Bar of this Houſe, 
and the ſcandalous, ſeditious Libel, with which he ſtands charged, being 
ſhewn unto him, the ſame being in Two diſtinct Papers; upon View ot 
the friſt of them, he declared, That the for might be his Hand, but thut it 
was but Parcel cf what he intended; and the other Writing being ſhewn 
unto him, he confeſſed the ſame to be of his own Hand- Writing ; and 
two Witneſſes being called in, viz. Henry Northrop, and Robert Hey- 
bourne, and teſtifying that they took the ſaid Papers from under Mr. A- 
thers's Hand, tad ches he was writing Part of them juſt when they were 
taken from him; and that he did, upon Examination before Mr. Atty - 
ney-G:neral, confeſs the ſaid Papers to be of his own contriying and 
drawing. | 

Reſelved upon the Queſtiun, That George TVithers, who was this Day 
brought from the Priſon of Newgate to the Bar of this Houſe, be ſent 


Priſoner, and delivered into the Cuſtody of the Lieutenant of the Tower, 


there to be kept in clo'e Cuſtody, and to be denicd Pen, Ink, and Paper, 
and debarred from having any Company to come unto him. 


And it is 
referred unto Mr. Pryn, Mr. Serjeant Charliton, Mr. Solicitor-General, 
Serjeant Maynard, Dr. Birkenhead, Mr. Thurland, Mr. Smyth, Mr, 
Vaughan, and Mr. Cliffzrd, or any Three of them, to perulc the ſeditious, 
infamous Libel by him contrived, and draw up an Impeachment apain it 
him, and report it to the Houſe at their next Mecting. 


21 Oftobris, 1678. 
Ordered, That a Committee be appointed to examine concerning the 
Murder of Sir Edmundbury Godfrey, and to enquire into the Manner and 


Means how he came by his Death; and likewiſe to enquire into the Par- 
ticulars of the Plot and Conſpiracy, mentioned in His Majeſty's Speech, 
againſt his Perſon and Government,; which Committee was impowered to 
ſend for Perſons, Papers, and Records, | 

Ordered, That an Addreſs be made to His Majeſty by ſuch Members of 
this Houſe as are of His Majeſty's Privy-Council, bumbly to deſire His 
Majeſty, that all Papers which do relate to the Plot and Conſpiraey, men- 
tioned in His Majeſty's Speech, againſt his Perſon and Government, may 
be communicated to the ſaid Committee. 


| 23 Ofttbris, 1678. 

Reſolved, &c. That the Matter concerning the Plot and Conſpiracy, 
mentioned in his Majeſty's Speech, againſt his Perſon and Government, 
be heard at the Bar of the Houſe, 

Ordered, I hat Mr. Michael Godfrey be forthwith ſent for to attend with 


the Papers and Examinations, taken by Sir V dmurbury Godfrey, and now 


bled, That Hr. Atterney-General do peruſe the Information read this Day, remaining in his Cuftody ſcaled up, touching the Plot and Confpiracy 


and draw Warrants for the Commitments of Sir /h Fitzgerald, Colonel 


| mentioned in his Mzjeſty's Speech, 


24 City- 
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4-08; A Offabric, 1678. N 2 
The Papers of Examinations taken by Sir Edmundbuty Godfrey, toueh- 
ing the Plot and Conſpiracy, mentio 
were delivered in by Mr. Jdichacl Godfrey, were opened, and by Ax. 
Speaker read to the Houſe. 

' Ordered, That the Chairman of the Committee appointed to examine 
concerning the Murder of Sir Edmund;ury Godfrey, do take into his 
Cuſtody the Papers of Examinations, taken by 
concerning the Plot, mentioned in His Majeſty's Speech. L 

Ordered That Mr. White, alias I bitebraad, and Mr. Miche, be re+ 
moved from the Houſe where they are now, to Newgate, in caſe they be 
in a Condition fit to be removy 1 
0.4 : | . ' 25 OHabrit, 1678. 

Mr. Spealer acquaints the Houſe, That in purſuance of the Order of 


the Houſe of Yeſterday, he had waited upon His Majeſty, and acquainted 


him with the Informations the - Houſe had Yeſterday received, and that 
His Majeſty was pleaſed to acknowledge the great Care of this Houſe in 
the Preſervation of His Perſon and Government ; and that His Majeſty 
was informed, That Mr. White, alias Fhitebread, and Mr. Micho, were 
at preſent very ſick, but that His Majeſty would ſend to ſee them; and 
if they were in a Condition fit to be removed, they ſhould be forth- 
with ſent to Newgate. 

Ordered, That the Members of this Houſe, who are Juſtices of the 
Peace for the County of Middleſex, do repair to the Lodgings of Mr. 
Maite, alias Whitebread, and Mr. Miche, and take their Examinations touch- 


ing the Plot and Conſpiracy, mentioned in His Majeſty's Speech, againſt 


his Perſon and Government; and do iſſue out their Warrants for ſearch- 
ing their Lodgings, and ſeizing all ſuch Papers and Writings relating 
thereto, as ſhall be there found. c 


25 Oftobris, 1678. Poſt Meridiem. 
| Ordered, That the Secretaries be deſired to move the wy, That the 
Keys of Mr. Langhorn's Chamber may be delivered by the Meſſengers, 
in whoſe Hands the ſame are, to the Committee appointed by the Houſe 
to ſearch Mr. Langhorn's Papers and Writings. 


26 Oetebris, 1678. 


Ordered, That an humble Addreſs be made to His Majeſty, by ſuch 
Members of this Houſe as are of His Majeſty's moſt Honourable Privy- 
Council, to deſire His Majeſty, That Mr. Coleman's Papers, and all 
other Papers relating to the Plot and Conſpiracy mentioned by His Majeſty 
in his Speech, may be communicated to the Houſe. 

Mr. Secretary Jilliamſon informs the Houſe, That in Purſuance of the 
Order of Yeſterday, he had attended His Majeſty, and acquainted him 
with the Deſires of this Houſe, That a Committee of this Houſe might 
have Leave to ſearch Mr. wy rows Papers; and that His Majeſty was 


- pleaſed to give Leave that the ſame may be ſearched, and had appointed 


wo of the Clerks of the Council to aſſiſt the Committee therein: And 


that His Majeſty was pleaſed to deliver him ſome of Mr. Coleman's Papers 


ſealed up, and ordered him to deliver the ſame to the Houſe ; and had alſo 
commanded him to acquaint the Houſe, That the reſt of Mr. Coleman's 
Papers were at preſent under Examination before the Houſe of Lords ; 
and that ſo ſoon as the Lords had done with them, they ſhould be com- 
municated to this Houſe: And the Papers were accordingly, by Mr. 
Secretary Williamſon, delivered in ſealed up. 


1 29 Oftebris, 1678. 
Ordered, That His Majefty be humbly defired by ſuch Members of this 


Houſe as are of His Majeſty's moſt Honourable Privy-Council, that an 
Inventory, or Liſt of all Mr. Coleman's Papers, which have been ſorted 


by the Clerks of the Council, may be communicated to this Houſe ; and 


that all thoſe Papers which are not ſorted, may be deliversd over to a 


Committee of this Houſe. 
Ordered, That a Committee be appointed to examine Mr. Coleman, 


touching the Plot and Conſpiracy mentioned in His Majeſty's Speech. 


31 Octobris, 1678. 


This Houſe being informed that the Clerk of the Council was attend- 


ing without, with Mr. Coleman's Papers 
Ordered, That the Papers be delivered to the Clerk of the Houſe, and 


by him tranſmitted to the Committce appointed to examine the ſame, 


2 Novembris, 1678. 


Ordered, That the Clerk of the Council now in waiting, do forth- 
with attend with Mr. Har court's Papers and Writings ; and that all other 
Papers and Writings relating to the Plot, mentioned in His 1 
Speech, either in the Hands of the Secretaries of State, or in the Hands 


of the Clerks of the Council, be forthwith communicated to this Houſe, 


according to the Leave graciouſly given by His Majeſty. 
22 Novembris, 1678. 

Reſolved, That an humble Addreſs be made to His Majefty by ſuch 
Members of this Houſe as are of His Majeſty's n to deſire 
His Majeſty, That ſuch Letters and Papers which relate to the Plot now 
under Examination, as have not been peruſed by this Houſe, may be 
communicated to them. 

29 Novembris, 1678. 
A Meſſage from the Lords by Sir Jahn Coel, and Sir Samuel Clark ; 


Ar. Speaker, 
& The Lords have received Information, That there is a Faculty under 


* the Seal of Cardinal Barberini, for ef, ae the taking of the 
« Oaths, and other Things, in the Hands of a Member of this Houſe, 


% which their Lordſhips deſire may be communicated to them.” 


Sir John Knight acquaints the Houſe, That the Paper mentioned by 
the Lords was found among Mr. [reland's Papers, and he delivered the 


ſame in at the Clerk's Table; which being read by Mr. Speaker : 


ö 
| 


= 
FIT 


in His Majeſty's Spcech, Which 


| 


1 


| 


F © | | 
- b * « 
* 1 89 . 1 * 4 2 : 
: 0 Le 4 9 | 2 
A P PE N | 
. * * os FR ts * 
1 8 


| 


Sir. Edmundbury Godfrey, | 
| His M to give Order for the executi 
8555 to > 


} 


* 


delivered in to the 


+ a 90 (856) 
Ordered, That the ſaid Paper be ſent to che Lords, and that Ar. Speat,, 
do acquaint the Meſſengers, That when their Lordſhips have peruſed 
the ſame, this Houſe does expect it ſhould be returned again, in order 
to be entered in the Journal of this Houſe; and the Meſſengers bein 

called in, che faid Paper was delivered 10 them, and A; Speak,” 


26 Aprilis, 1679. 
; of Pickering; and 
to give e Judges, to iſſue out their Warrants for — ch 
ſeveral Popiſh Prieſts which they have condemned in their ſeveral Circuits, 


5 Maii, 1679. | 


% manded him to let the Houſe know, that His Majeſty. is willing to 
„comply with the Requeſt made to him by this Houſe, concernin 
« Pickering, and that the Law ſhall paſs upon him accordingly. —* 
As to the condemned Prieſts, the Houſe of Peers have ſent for them 
in order (as His Majeſty conceives) to ſome Examinations.” . 


g Mai, 1679. Pe Meridiem. 

Mr. Hampden reports from the Committee appointed to inſpect th 
Lords Journals, and ſee, inter alia, upon what Grounds the — Bar 
Popiſh Prieſts are ſent for, That the Committee had inſpected the Jour- 
—_—_ — taken out Copies of their Proceedings, which he reported to 


The Lord Ruſſel acquaints the Houſe, That His 10 had com- 


20 Maii, 1679. = 
Ordered, That a Meſſage be ſent to the Lords, concerning the con- 
demned hy ons Prieſts, ſent for up to London from the ſeveral County 
Gaols, by Order of their Lordfſaips, | | 


22 Mai, 1679. | EY 
Sir Villiam Franklyn reports from the Committee appointed to draw up 


and prepare a Meſſage to be ſent to the Lords, concerning the Popiſh Prieſts 
condemned in the Circuits, That the Committee had agreed upon a Meſ- 


ſage to be reported to the Houſe, which he read in his Place, and after- 


wards delivered the ſame in at the Clerk's Table, where the ſame was 
twice read, and upon the Queſtion, agreed, and is as followeth, (vix.) 
„The Houſe of Commons having made an humble Addreſs to His 


« Majeſty, That he would be pleaſed to give Order to the Judges, to Y 


« iſſue out their Warrants for the executing the ſeveral Popiſh Prieſts 
condemned in the ſeveral Circuits; and His Majeſty having been gra- 
« ciouſly pleaſed to ſignify to the Houſe of Commons, That your Lord- 
e ſhips have ſent for them, in order (as he conceived) to ſome Examination: 

„And the Houſe of Commons being alſo informed, That the ſaid 
* Prieſts have, by Order from your Lordſhips, not only been brought 
e out of the ſeveral Counties where they were condemned, but continued 
„yet in Newgate, and other Priſons, in or about the Cities of London and 
% Weſiminſler, by reaſon whereof the Execution of the Sentence pro- 
«© nounced upon them is ſtill delayed, do dere of your Lordſhips, That 
<« the ſaid Prieſts may be forthwith remanded to the ſeveral Counties 
* where they were condemned, that ſo they may be executed, according 
eto the Judgments paſſed upon them.” 


25 Oclobris, 1 Will. & Marie. 
The Houſe being informed, That ſeveral of the Priſoners of the Tower 


And Ar. Speaker iſſued his Warrant accordingly, and the ſame was-{er 


Mr. Burton. | 
Ordered, That Sir Thomas Jenner be ſent for in Cuſtody of the Serjeant 


at Arms attending this Houſe, to anſwer to ſuch Matters as ſhall be 


objected againſt him. | 

The Houſe being informed, That Mr. Burton and Mr. Graham were at 
the Door, they were ſeverally called in to the Bar of the Houſe, and 
charged with the ſeveral Matters mentioned in the ſaid Report, and heard 
what they could ſay touching the ſame. 

And being withdrawn, | | 

Ordered, That Mr. Richard Graham, and Mr. Philip Burton, be com- 
mitted to the Cuſtody of the Serjeant at Arms attending this Houſe, for 
ſeveral High Crimes and Miſdemeanours objected againit "them. | 

Reſolved, That a Committee be appointed to examine Witneſſes againſt 
Mr. Graham and Mr. Burton, and to prepare a Charge againſt them. 


And it is referred to, &c. 


4 Januarii, 1697. 

The Houſe being informed, That * Mr. Reginald Marriot had ſent to 
ſeveral Members of this Houſe Letters, acknowledging, That he had 
been concerned in the irregular Indorſement of Excheguer Bills ; and there- 
in offering fully to relate how that notorious Practice hath been projected 
and carried on, and in what Manner he had been drawn into the ſame: 

Ordered, That the ſaid Mr. Reginald Marriot be ſummoned to attend 
this Houſe immediately; and the ſaid Mr. Marriot attending accordingly, 
he was brought in by the Serjeant at Arms attending this Houſe to the 
Bar, where hedelivered an Account of his Knowledge of that Matter in 
Writing, figned 8 which he read at the Bar, and afterwards 
oute. | 


Nr. Reginald Marriot was under Proſecution, by Order of the Lords Commiſſioners of the Treaſary, and was under Bail. 


I Ordered, 


Reſolved, That an humble Addreſs be made to His Majeſty, to defire 
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_ Ordered, That the Examinations taken before the Lords of the Treaſury, 
relating to the irregular Indorſement of the Exchequer Bills, be laid before 


this Houſe. | : | 
A Motion being made, That the Houſe will order, that all Profecu- 


tions at Law againſt the ſaid Mr, Adurriat, be ſtayed during the Pleaſure 


* 


of the Houſe; 
And a Debate ariſing thereupon : T 
- Reſolved, That the AK be adjourned till To-morrow Morning. 
Ordered, That the ſaid Mr. Marriot be taken into Cuſtody of the Ser- 
eant at Arms attending this Houſe; and that no Perſon be permitted to 
converſe with, or bring any Letters to him, without Leave of the Houle, 
| n 5 Januarii, 1697. 
Mr. Lowndes, according to Order, preſented to the Houſe ſeveral Pa- 
rs relating to the Examinations, taken before the Lords of the Treaſury, 
touching the falſe Indorſement of the Exchequer Bills. 
The Houſe reſumed the adjourned Debate of Yeſterday, touching the 
ordering the Stay of any Proſecution at Law againſt Mr. Marriot. 


* 
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| (558) 
Ordered, Nemine Contradicente, That all Proſecutions at Law againit Mr.“ 
Reginald Marriot, in relation to the falſe Indorſement of Exchequer Bills 
be ſtayed, during the Pleaſure of this Houſe, | 
But nothing more was done in this Buſineſs “; for April the third, 1704, 
her Majeſty came to the Houſe, and prorogued the Parliament, and 
concluded her Speech thus: 
My Lords and Gentlemen, 
9 AT the Opening of this Seſſion, I did earneſtly expreſs my Deſires of 
ſeeing you in perfect Unity among yourſelves, as the moſt effectual 
«© Means imaginable to diſappoint the Ambition of our Enemies, and te- 
ce duce them to an honourable and laſting Peace; and though this has nit 
© met with all that Succeſs which I wiſhed and expected, yet being fully con- 
„ vinced, that nothing is ſo neceſſary to our common Weltare, ] am not 
© diſcouraged from perſiſting in the ſame earneſt Defires, That you would 
«© go down into your ſeveral Counties, ſo diſpoſed to Moderation and Uni- 
© ty, as becomes all thoſe who are joined together in the ſame Religion 
and Intereſt,” g 
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XXXVI. 


An Account of what paſſed moſt remarkable in the Seſſions of Parliament, 1709, in the Houſe of 
Commons, relating zo the Caſe of Dr. HENY SaCHEvERELL A. 


| December the 13th, 1709. | 

Complaint being made, this Day, in the Houſe of Commons, of 
A two printed Books, the one entituled, The Communication of Sin; 

A Sermon preached at the Aſſizes held at Derby, Auguſt 15, 1709, 
by Doctor Henry Sacheverell: And the other entituled, The Perils of Falſe 
Brethren both in Church and State; ſet forth in a Sermon preached before 
the Right Honourable the Lord Mayor, Aldermen, and Citizens of London, at 
the Cathedral Church of St. Paul's, on the 5th of November, 1709, preach- 
ed alſo by the ſaid Dr. Henry Sacheverell; and both printed for Henry 
Clements Which Books were delivered in at the Table; where ſeveral 
Paragraphs in the Epiſtle Dedicatory, preceding the firſt mentioned Book, 
and alſo ſeveral Paragraphs in the latter Book, were read. 
Reſolved, 


That a Book, entituled, The Communication of Sin; being a Sermon 


| preached at the Aſſizes held at Derby, Auguſt 15, 1709: And a Book, en- 


tituled, The Perils of Falſe Brethren beth in Church and State; ſet forth in a 
Sermon preached before the Right Honourable the Lord Mayor, Alter men, and 
Citizens of London, at the Cathedral Church of St. Paul, on the 5th of No- 
vember, 1709, are malicious, ſcandalous, and ſeditious Libels ; highly 
refleQing upon her Majeſty and Government, the late happy Revolution, 
and the Proteſtant Succeſſion as by Law eftabliſhed, and both Houſes ot 
Parliament; tending to alienate the Affections of her Majeſty's good Sub- 
jects, and to create Jealouſies and Diviſions among them, 

Ordered, 

That Dr. Henry Sacheverell, and Henry Clements, do attend at the Bar 
of the Houſe To- morrow. 

John Dolben, Eſq. made the firſt Motion againſt the two Sermons, and 
was ſeconded by Spencer Cowper, Eſq. 

They were oppoſed by ſeveral Gentlemen; who ſaid, they did not per- 
ceive there was any thing in the Sermons malicious, ſcandalous, or ſedi- 
tious ; nor reflecting on her Majeſty and Government, the late happy Re- 
volution, and the Proteſtant Succeſſion as by Law eſtabliſhed ; of which 
they did not obſerve any Mention ; neither had the Paragraphs the leaſt 
Relation to it. What concerned both Houſes of Parliament, was ſup- 
poſed to be the Vote paſſed four or five Year before, about the Church be- 
ing in Danger : And as to that, it was affirmed, the Church was then in 
Danger, was ſtill in Danger, and, it was to be feared, would alwzys be 
in Danger; not from her Majeſty's Adminiſtration, but from Papiſts on 
the one Hand, and Fanaticks on the other; from theſe her profeſſed Ene- 

mies, and from Falſe Brethren. It was owned, there were ſome warm Ex- 

preflions in the Sermon preached at St. Paul's: And no wonder that a 
true Son of the Church of England ſhould expreſs himſelf with ſome 
Warmth and Vehemence againſt the Liberties that were taken, and with 

Impunity, to revile the Church, her Do©'rines and Miniſters, to blaſ- 

pheme the Name of God, and to inſult, and treat with Contempt, every 

Thing that is ſacred. To this little was returned, beſides bitter invec- 
tives againſt the Sermons ; and particularly againſt the Doctrines of Pa/- 

ſerve Obedience and Non- Reſiſtance. 

December 14. 

The Houſe being informed, that Dr. Henry Sacheverell and Henry Cle- 
ments attended, according to Order; Dr. Sacheverell was called in, and, 
at the Bar, was examined touching the two Sermons Yeſterday complain- 
ed of to the Houſe : Where he owned the Preaching, the directing of the 


Printing and Publiſhing the Sermon preached the 5th of Nævember, 1709, 


at the Cathedral Church of St. Paal, and the Dedication of it; and alſo, 
that the Epiſtle Dedicatory to the Sermon, preached at the Aſſizes at Der- 
by, the 15th of Auguft, 170%, was agreeable to that which he put to the 
Impreſſion of that Sermon, which he directed to be printed and publiſhed. 
And being withdrawn, and a Queſtion being propoſed, That the ſaid Dr. 
Henry Sacheverell be impeached of High Crimes and Miſdemeanours ; he 
was called in again, and aſked, If he had any Thing to offer to the Houſe ? 
When he ſpoke to this Effect: 
Mr. Speaker, 
I am very ſorry I am fallen under the Diſplesſure of this Houſe; I 


did not imagine any Expreſſions in my Sermons were liable to ſuch a 


*© Cenſure as you have paſſed upon them, If you had been pleaſed to 
have favoured me ſo far, as to have heard me before you paſled it, I 
% hope | ſhould have explained myſelf fo as to have prevented it.“ 
And after being heard, he was, directed to withdraw, 
Then the Queſtion was inſiſted on, for impeaching the Door of High 
Crimes and Miſdemeanours. And ſeveral Gentlemen ſpoke againſt it, de- 
ſiring he might rather be proſecuted by the Attorney-General ; and if the 


Sermons were ſeditious, it they did reflect on her Majeſty and Govern- 


ment, the happy Revolution, and the Proteſtant Succeſtio 

eſtabliſhed, the Doctor would be convicted, and puniſhed ron er 
ing to his Demerits. But if (as common Fame ſaid) the Judges, and 
the Queen's learned Counſel, had been conſulted, and were of Opinion 
the Dector could not be puniſhed for them by the ordinary Pruceedin: : 
in the Courts of Law; they thought it was very unreaſonable by an 7 
peachment in Parliament, toendeavour to make a Man guilty, and a Cri- 
minal. that, by the Laws of the Land, was innocent. However it was 

Reſolved, | : 

That the ſaid Dr. Henry Sacheverell be impeached of High Crimes and 
Miſdemeanours. 

Ordered, | 

That Mr. Dolben do go to the Lords, and, at their Bar, in the Name 
of all the Commons of Great- Britain, impeach the ſaid Dr. Henry Sache 
verell of High Crimes and Miſdemeanours, and acquaint the mals chat 
the Houſe will, in due Time, exhibit Articles againſt the ſaid Henry $a 
cheverell. EO 

2 5 | | 

hat a Committee be appointed to draw up Article 
* the ſaid Dr. Henry 1 e n eee, 
And a Committee was appointed accordingly. And the 
to ſend for Perſons, Papers, and Records, x74 ſit de die 1 5 DI 

Then Henry Clements was called in, and, at the Bar, was examined 
azar, = 3 and Anna the ſaid two Books : Which he 
owned, and that he had the Copies of them fr . 
which he was directed to ee WIT On. Nos 

5 Ordered, 

hat the ſaid Dr. Henery Sachevereil be taken int 
Serjcant at Arms attending the Houſe, 9 * 00 
dit Samuel Gerrard, Bart. Lord Mayor of the City of Lond vas | 
the Houſe, in his Place: And the r. 5 the Hoctor wo 
the Houſe took Notice, he had affirmed, in the Epiſtle Dedicatory to m 
Lord Mayor of London, before the Sermon preached at St. Paul's, that — 
had publiſhed it by his Lordſhip's Command, he was aſked, Whether my 
Lord Mayor did command him to publiſh his Sermon? To which he an- 
ſwered, “ That, in the ſtrict Senſe of the Word Cammand, he did not: 
«© but in the common Acceptation of the Word, as the Defices of Supe- 
«© riors to their Inferiors are ſaid to be Commends, he did command * ; 
& for he did deſire and preſs him to print it.” Then he gave a particular 
Account of the Converſation he had, at ſeveral Times, with my Lord 
Mayor about it ; though his Lordſhip thought fit peremptorily to 4 it 
After this, the two following Reſolutions paſſed: * 
Reſelued, | 

That the Reverend Mr. Benjamin Headley, Rector of St. Peſer Por 
L-nion, for having often firenuouſly juſtified the Principles on which 
her Majeſty and the Nation proceeded in the late happy Revolution, hath 
juſtly merited the Favour and Recommendation of this Houſe. , 

Reſolved, 

That an humble Addreſs be preſented to her Majeſty, that ſhe wil] be 
graciouſly pleaſed to beſtow ſome Dignity in the Church on the ſaid Mr 
DR for his eminent — both to Church and State. | 

heſe were propoſed by An. Henley, Eſq. and ſeconded by Sir © 
Jehyl. The Houſe was in great tn is being late, he 20 
expecting immediately to riſe, However, there were ſeveral Negatives 
to theſe Reſolutions: And when they came to be conſidered, thes were 


* For an Account of the Differences between the Lords and Commons, relating to the Examination of Boucher, ſee alſo Biſhop Burnet's Hiſtory of his own Time, Vol. II 
me, Vol. II. 


Page 373, 374. 


+ The Trial, printed in Vol. V. Page 645. begins with the Proceedings in the Houſe of Lords, and no Notice of the Steps taken in the Houſe of Commons preceding 


it; therefore the above Proceedings ſhould be read as an Introduction to that Trial. 


Vol. VIII. 
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generally thought to be ſtrange Reſolutions, with Regard to her Majeſty, 
approved a Sermon preached before her by the Biſhop of Exon, and 
r. Hoadley writ, and en- 
gaged in Controverſy with the Biſhop; yet he is declared to have juſtly 
merited the Favour and Recommendation of the Houſe, and the Queen is 
deſired to beftow ſome Dignity in the Church on him for theſe eminent 
Services. This Proceeding was thought ſo improper, ſo indecent to her 
Majeſty, that ſeveral, who were otherwiſe againſt Dr. Sacheverell, blamed 
it very freely: And it was very obſervable, M 
ſion, ſome Time after, upon another Debate, to cenſure it. | 


Bs N December 1 5. | 
Ordered, | 
That Mr. Dolben (when he goes to the Lords to impeach Dr. Henry 
Sacheverell of High Crimes and Miſdemeanours) do acquaint the Lords, 
That the ſaid Henry Sacheverell is in Cuſtody of the Serjeant at Arms at- 
tending the Houſe, ready to be delivered to the Gentleman-Ulſher of the 
Black-Rod, when the Lords ſhall pleaſe to give Order therein. 
Mr. Dolben reported to the Hou, That he had, purſuant to their Or- 
der, been at the Lords ; and, at their Bar, had impeached Dr. Henry Sache- 


verell of High-Crimes and Miſdemeanours ; and had alſo acquainted the. 


Lords with their other Order. 


 Drcembet 17, i . 
A Petition of ns Sacheverel, D. D. in Cuſtody of the Serjeant at 


Arms attending the Houſe, was preſented to the Houſe, and read; pray- 


ing, That the Houſe would be pleaſed to order him to be admitted to 
Bail, that he may have an Opportunity of making his Defence, being in- 
formed, that he is impeached at the Bar of the Houſe of Lords for High 
Crimes and Miſdemeanours. | 
Ordered, s | 
That a Committee be appointed to ſearch Precedents concerning the 
taking Bail in Caſes of Perſons committed for High Crimes and Miſde- 
meanours ; and that they do make their Report thereof to the Houſe upon 
Monday Morning next. 
Ordered, N 5 | | 
That it be referred to the Committee, who are to draw up the Articles 
of Impeachment againſt Dr. Henry Sacheverell, to ſearch Precedents, and 
make Report thereof to the Houſe. 905 
There was ſome Debate before the Houſe ordered a Committee. 


December 19. 

Mr. Dolben acquainted the Houſe, That the Committee, who were 
upon Saturday laſt appointed to ſearch Precedents concerning the taking 
Bail in Caſes of Perſons committed for op Crimes and Miſdemeanours, 
and to report the ſame to the Houſe this Day, had made all the Progreſs 
they could in ſo ſhort a Time; but that they found it required more 
Time, and had directed him to move, That they may have farther Time 


to make their Report. 


Ordered, | 

That the ſaid Committee do ſearch the Lords Journals, in relation to 
the Proccedings upon Impeachments by the Commons, and make their 
Report thereof to the Houſe with all convenient Speed. 

Ordered, 

That all Committees be adjourned, except the Committee who are ap- 
pointed to draw up the Articles of Impeachment againſt Dr. Henry Sache- 
verell; and who are to ſearch the Lords Journals in relation to the Pro- 
ceedings upon Impeachments by the Commons. 


| December 22. | 

Mr. Dolben reported, from the Committee appointed to ſearch Prece- 
dents concerning the taking Bail in Caſes of Perſons committed for High 
Crimes and Miſdemeanours, and to ſearch the Lords Journals in Relation 
to the Proceedings upon Impeachments by the Commons, and to make 
their Report to the Houſe, That they had ſearched Precedents, and the 
Lords Journals accordingly ; and had directed him to report what Prece- 
dents they had found; which he read in his Place, and afterwards deli- 
vered in at the Table, where the ſame were read. 

And a Motion being made, and the Queſtion being put, That Dr. 
Henry Sacheverell be admitted to Bail, according to the Prayer of his Pe- 
tition, it paſled in the Negative. | 

Yea's 79, No's 114. 


In the Debates on this Matter, there was a great Variety of Opinions : 
Some thought the Commons might bail a Perſon committed by them, but 
not in this Caſe: Others, that it was diſcretionary in them, whether they 
would bail or not; and that this Perſon deſerved it not from them; and 
one that the Commons could never bail in any Caſe. Others inſiſted, in 
Favour of Liberty, that if they could bail, they ought to bail ; and that 
they could bail, argued from the Equity and Reaſonableneſs of tlie Thing, 
that thoſe who *r commit might bail: They ſhewed Precedents in tie 
Caſe of Mr. Seymour, and the Smugglers, impeached for High Crimes 
and Miſdemeanours ; in one of which, the Perſons impeached and com- 
mitted by the Houſe of Commons, were admitted to Bail; in the other, 
the Commons, upon their Petition, conſented to bail them; and they 
had been bailed, but their Sureties made Objections to the Condition of 
their Bonds, and would not ſubmit to it. Beſides, it was urged, that 
this Caſe was in itſelf bailable, and ſo agreed by all Gentlemen; and 
that the Doctor's Hardſhip might be the greater, becauſe it was probable, 
if the Commons did not bai! him, he muſt lie in Cuſtody, when bailable 
by Law, till after the Receſs of Parliament : For the Articles not being 
exhibited to the Lords againſt him, it was thought the Lords would not 
take him out of the Cuſtody of the Commons, and commit him upon a 

encral Charge; and till they committed him, they could not bail him. 
his was his Caſe; for upon Application to the Lords, they refuſed to 
commit him, till the Commons had exhibited their Articles: The Lords 
ſaid, the Commons might never exhibit any; and they would not do fo 
unreaſonable a Thing, .as to commit any one on a general Charge. And 
ſo he lay a Priſoner by the Commitment of the Houſe of Commons, in a 


r. Lechmere took an Occa- 
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8 (560) 
Commons admitting to Bail), from December 14; t6 January 12. It is 
fitting to obſerve, That ſome urged againſt the bailing the Doctor, one 
Part of the Meſſage delivered by Mr. Delbz to the Lords, when he im- 
| peached him at their Bar, That the. Doctor was in Cuſtody gf the 
% derjeant at Arms 8 Houſe, ready to be delivered to the 
c Gentleman-Ulſher of the Black-Rod, when the Lords ſhould pleaſe to 
<« give Order therein: But others, that agreed with them againſt ad- 
mitting him to Bail, appfoved of Expedients to get off that, and did not 
think it reaſonable to preclude him from it by their own Meſſage. 

There was one Thing in the Debates gave ſome Diverſion to the Houſe. 
An honourable Member declaring himſelf againſt bailing Dr. Sacheverell, 
ſaid, He would put them in Mind of the Caſe of Mr. Thompſon : (ante 
Vol. VII. Pag. 491.) He was a Parſon too; he was impeached by the 
Commons for High-Crimes and Miſdemeanours; he was bailed by them; 
he afterwards ran beyond Sea, turned Prieſt, and fo evaded their Juſtice; 
and he believed this Fellow (as he was pleaſed to call him) would do fo 
too. To this, another Gentleman anſwered, He believed the noble Lord 
was as much miſtaken in his Concluſion, as he was in his Premiſes: He 
did not believe the Doctor would run away, if he was bailed :' And as to 
the Precedent of Mr. Thompſon, the Noble Lord was miſtakem in every 
Part of it, except that he was a Parſon; for he was not bailed by the 
Commons, neither did he run beyond Sea, and turn Prieſt, and: ſo evade 
their Juſtice ;z for the Parliament that impeached him was ſoon after diſ- 

ſolved ; He was afterwards made Dean of Briſſal, and lived and died fo, 
| | | oo | 
RS January g. 

Mr. Dolben reported from the Committee appointed to draw up Articles 
of Impeachment againſt Dr. Henry Sacheuerel, That they had drawn up 
Articles accordingly, which they had directed him to report to the Houſe ; 
And he read them in his Place, and afterwards delivered them in at the 
Table, where they were read. . 

It was then propoſed, That it being impoſſible the Members' could 
make their Obſervations on the Articles in ſuch Readings, and the Ho- 
nour of the Houſe being concerned to have them ſuch as might be juſti- 
hed, a little Time ſhould be allowed, before they were read the ſecond 
Time, to conſider them; and to convince others, they intended not Delay 
by it, they only aſked till Medneſday. This was ordered; but then it 
was moved, that no Copies might be taken of the Articles, becauſe it was 
not proper they ſhould be made publick in the Coffee-Houſes, nor ſhewed 
to the Doctor, before they were agreed to, and carried up to the Lords. 
On the other Hand, it was urged, this was precluding Members of their 
Right, by unreaſonable Suppoſitions; that they had a Right to take Co- 
pies of any Papers before the Houſe, for their Information; and it was 
not to be imagined, they would publiſh the Articles in Coffee-Houſes, 
or ſhew them to the Doctor. And, what if they did ſhew them to him ? 
Were _y to be kept a Secret from him? Would he not have a Copy of 


the Articles ordered him by the Lords, as ſoon as they were carried to 


them? And what Advantage would it be to him, or Diſadvantage 
to the Commons, to ſee them ſooner? But if Copies were not to 
be taken of the Articles, it was no Favour, no Benefit to put off the 
Conſideration of them ; it had an Appearance of doing what was fair and 
reaſonable, but would, in Truth, be doing nothing; for without taking 
Copies of them, they could not be conſidered. And it having been ſaid, by 
one Gentleman, That this was an extraordinary Thing, and what had 
never been done before; another replied, He thought it extraordinary, but 
could not agree, it had never been done before; he remembered the like, 
when Sir Fohn Fenwick's Confeſſions had been read in the Houſe of Com- 
mons ; they were ordered to be (ſealed up by the Speaker, that no Copies 
might be taken of them. He did not approve. that Precedent ſo well as to 
follow it ; he wiſhed Copies had been taken of thoſe Papers, and that they 
had been printed; ke believed, the Kingdom would have been the better 
for them at this Day. | 
After theſe Debates, this Motion was waved. 


January 11. - 

The Order of the Day being read, for the Reading a ſecond Time the 
Report from the Committee to whom it was referred to draw up Articles 
of Impeachment againit Dr. Henry Sacbeverell; 

Ordered, 

That the Report be read Paragraph by Paragraph. 

Then the firſt Paragraph (being the Preamble to the Articles) being 
read, and a Motion being made, and the Qucition being put, That the 
Report be re-committet ; it pafled in the Negative. | | 

Yea's 131, Ne 232. 


Ordered, 

bh. Candles be brought in; and Candles were brought in accordingly. 

eſolted, | 

That the Houſe doth agree to the ſaid firſt Paragraph. 

Then the Artieles being ſeverally read, one by one, were (upon the 
Queſtion ſeverally put thereupon) agreed unto by the Houſe, to be the 
Articles to be exhibited againſt the (aid Dr. Henry Sacheverell. 

Then the laſt Paragraph being read, the ſame was alſo agreed unto by 
the Houſe. | 

Orde: ed, | 

That the Articles be engroſſed. 

There were great Debates in relation to the re-committing the Articles 
of Impeachment. In which, great Miſtakes were ſhewn in the Preamble 
to the Articles, the Recitals partial, and, wrong Inferences drawn from 
them. And the Articles were ſaid to be fo looſe and uncertain, it was 
impoſſible any one could plead to them; and it was preſſed, that thoſe 
who drew them up, would Jet the Houſe know, on what Paragraphs in 
the Sermon they were grounded. To this was anſwered, That was too 
early, when they only had the Preamble under Conſideration ; when the 
Articles were read, they would produce the Paſſages in the Sermons. 


But then, though the Paſſages were deſired, they called for the Queſtion, 


Cuſe bailable by Law (and for which there were Precedents, for the | and never performed what they had promiled, 


January 


* F eee 


Ig 


he 


Ka | 
ES, ON Gong 4 | 
The Engroſſed Articles of Impeachment againſt Dr, Henry Sacheverell 


PF Fr 


Ordered, CET IR ö ; | 
That the ſaid Articles be carried to the Lords by Mr. Dolben. 
At this Time, there was no Debate nor Diviſion upon the Articles; 
only a Negative to the Queſtion of carrying them up to the Lords. 
Gentlemen ſaw how hardly they had been treated the Day before by the 
Majority, and therefore contented themſelves with ſhewing their Diſlike 
of theſe Proceedings in this Manner. 
Mr. Delben carried theſe Articles to the Lords, who read them the firſt 
Time, and took Dr. Sacheverell into the Cuſtody of the Black-Rod. 


3 | January 13. 

The Serjeant at Armsacquainted the Houſe, That, in purſuance of their 
Order of the 15th of December laſt; he did Yeſterday deliver Dr. Henry 
Sacheverei{ to the Deputy of the Gentleman-Uſher of the Black-Rod ; 
and had taken a Diſcharge for him, | | 

Dr. Sacheverell petitioned the Lords to be bailed; Their Lordſhips or- 
dered a Committee to enquire into the Validity of his Bail ; allow'd him 
Counſel, and a Copy of the Articles. 


| January 14. 

Dr. Sacheverell is ordered to give in his Anſwer to the Articles next 
Medneſday. The Lords accepted of Dr. Lancaſter, Vice-Chancellor of 
Oxon, and Dr. Bowes, for his Bail : And accordingly he was bailed, him- 
ſelf in a Recognizance of 62001. and his Sureties each in 3000ʃ. 

Serjeant Prat; Sir Simon Harceurt, Mr. Raymond, and Mr. Phipps, are 
allowed, by the Lords, to be Counſel for Dr. Sachevereil; and Mr. Hug- 
gins to be his Solicitor. | 

| January 16. 

Dr. Sacheverell, upon his Petition, has farther Time given him to put 

in his Anſwer, | 
| January 25. 

Dr. Henry Sacheverell attended the Houſe of Lords, and delivered in his 
Anſwer to the Articles of Impeachment againſt him; which was read. 
And being aſked, Whether or no he would abide by it? He anſwered 
in the Affirmative ; and then the Doctor was ordered to withdraw. Their 
Lordſhips ſent his Anſwer down to the Commons. 

A Meſlage from the I.ords, by Mr. Rogers, and Mr. Hiccocks, That 
they were commanded to acquaint the Houſe of Commons That Dr. Henry 
Sacheverell hath put in his Anſwer to the Articles of Impeachment, ſent 
from the Houſe of Commons againſt him; which their Lordſhips com- 
municate to the Houſe, and deſire that the ſaid Original Anſwer may be 
return'd with convenient Speed, 

Ordered, | | 

That the ſaid Anſwer of Dr. Henry Sacheverell, now ſent from the 
Lords, be read 'T'o-morrow Morning. - 

January 26. 

The Anſwer of Dr. Henry Sacheverell, ſent from the Lords Veſterday, 

was, according to Order, read, and po 
Dram. * 

That the Anſwer of Dr. Henry Sacheverell, ſent from the Lords Veſter- 
Cay, be referr'd to the Committee who were appointed to draw up Ar- 
ticles of Impeachment, which were exhibited by the Commons to the 
Lords, againſt Dr. Henry Sachev. rell, for High Crimes and Miſdemea- 
nours; and that they do conſider thereof, and report their Opinion, what 
is mo{t proper to be done towards the farther Proceedings thereon. And 
they have Power to fend for Perſons, Papers, and Records. And they are 
to meet at ſuch Times and Places as they ſhall think fit. 


Ordered, . | 8 


That Mr. Dolben do carry the Original Anſwer of Dr. Henry Sache- 
verell, and the Replication thereunto, to the Lords. 


47 February 4. 
A Meſſage from the Lords by Sir Richard Helford and Mr. Gery, That 
they were commanded to acquaint the Houſe of Commons, that their 
Lordſhips have appointed Thurſday next, at Seven of the Clock in the 
Morning, for the Trial of Henry Sacheverell, Doctor in Divinity, at the 
Bar of their Houſe ; and that their Lordſhips will take Care, that there 
wil! be Conveniencies made thete for the Managers of the Houle, at the 
Trial, upon the Impeachment againſt him. 
| Reſolved, | ON. ' . 4 
That the Managers be appointed to make ge od the Articles of Im- 
ment againſt Dr. E, Sacteverell. | 
Ordered, | 
That the Committee to whom it was referred to draw up the ſaid Ar- 
ticles, be the ſaid Managers. | 
Reſolved, | 5 Sa Ti oF 
That this Houſe will be preſent at the Trial of the Impeachment 
againſt Dr. Henry Sacheverell, as a Committee of the whole Houle. 
Urdered, . 
That a Meſſage be ſent to the Lords, to acquaint them with the ſald 
Reſolution, and to deſire, that a convenient Accommodation may be pre- 
pared for them. And, | 
Order ed, | 
That Mr. Bromley (who moved this Matter) do carry the ſaid Meſſage 
to the Lords, | 
The Houſe divided on this Queſtion, 1ea's 192, No's 180. 


There was a long Debate upon this Meſſage; in which the ſeveral 
Precedents of the Caſcs of the Earl of Strafford, and the Lord Viſcount 


| Stafford, were cited, whoſe Trials were in the Court prepared in Wel- 


minſter-Hall And the Caſe of the French Smugglers, impeached 1698, 
for High Crimes and Miſdemeanours, when there were Conferences, aud 
tree Conferences between the wo Houſes, about a convenient Accommo— 
dation for the Commons to be preſent at their "Trial ; which the Lords 
agreed to, being convinced by the Reaſons of the Commons, It was 
ſaid, hat the firſt regular Trial upon an Impeachment in Parliament, ia 
the preſent Method, was the "Trial of the Earl of Strafford; and the Com- 
mons declared and inſiſted, they had a Right to be preſent at the Trial as an 
Houſe, or a Committee of the ib ole Touſe, as they thong ht fit; aud that they 
held it neceſjary and fit, that all the Members of the Houſe ſhauld be | reſent 
at the Trial, to the And that every one may ſatisfy his own Conſe ence, in the 
ewving his Vote to demand Judgmeit. In the Cafe of the Lord Viicount 
Staford, the like Accommodation was never diſputed ; but in that of the 
mugglers it was; and the Lords would have diſtinguiſh'd betwixt an 
Impeachment for High Crimes and Miſdemeanours, and for High Trea- 
ſon : Which the Commons anſwered, ſhewing, That the different Nature 
of thoſe Crimes related only to the Puniſhment, and did not alter and 
change the Nature of the Court. And by the Strength of this, and other 
Arguments, which may be (een in thc Reports of the Conferences, and 
free Conferences, entered on their Journals, they did, at laſt, prevail, 


February 6. 


A Meſſage from the Lords by Mr. Gery and Mr. Hiccache, That the 
Lords had commanded them to acquaint the Houfe, that their Lordſhips 
have ordered the Lords with White Staves, humbly to move Her Majeſty 
from their Houſe, that She will be pleaſed to give Order for a Place to be 
prepared in J/e/tminfler- Hall, for their Lordſhips to proceed upon the 
Trial of Henry Sacheverell, Doctor in Divinity, who now ſtands impeach'd 


February 2. 


Mr. Dolben reported from the Committee, to whom the Anſwer of Dr. 
Henry Sacheverell was referred to conſider of the ſaid Anſwer, and report 
their Opinion, what is moſt proper to be done towards the farther Pro- 
ceedings thereon, That they had conſidered the ſame, and that they do 
find there are contained therein many Things not warranted by the 
Courſe of Proceedings upon Impeachments, foreign to the Charge, unbe- 
coming a Perſon impeach'd, and plainly deſigned to reflect upon the Ho- 
nour of the Houſe ; 2nd do humbly ſubmit to the Judgment of the Houſe 
their Opinion, That for avoiding any Imputation of Delay to the Com- 
mons, in a Caſe of fo great Importance, a Replication be forthwith ſent . 
up to the Lords, maintaining the Charge of the Commons; and the 
Committee have accordingly prepared the ſame, which they had directed 
him to report to the Houfe; and he read the ſame in his Place, and af- 
terwards delivered the Report in at the Table, where the ſame was read, 
And the Replication being read a ſecond Time, 

Reſolved, | 

That the ſaid Replication be the Replication of the Commons to the 

Anſwer of Dr. Henry Sacheverell, 
Ordered, | 
That the Replication be Enzrofled. 


| before their Houſe, 


| | February 7. 
The Lords received a Meſſage from Her Majeſty, that Her Majeſty 
would give Order for a Place to be prepared in Meſiminſter-Hall, for their 
Lordſhips to proceed upon the I rial of Henry Sacſeuerell, Doctor in 
D:vinity, who now ſtands impeach'd before their Houle, 
February 8. . 

A Meſſage from the Lords by Mr. Medlycot and Mr. Fellows, That 
they were commanded by the Lords to acquaint the Houſe, that Her Ma— 


jeſty hath given Order, that a Court be prepared tn Meſiminſler Alall, tor 


the ] rial of Dr. Henry Sachev rel, which Well take up ſome Time; and 
that therefore the Trial cannot be at the imc appointed, but that as 
ſoon as the Place is prepared, the Houle ſhall have Notice of the Day 
of Trial. h | 
February 10. 
Ordered, | 

That the Managers appointed to make good the Articles of Impeach- 
ment againſt Dr. [tenry Sachevercll, have Power to ſend for Perſons, Pa- 


pers, and Records. 


Ordered, 5 a 
That Mr. //illiam Borret be appointed Solicitor to the ſaid Managers, 


There were Debates in relation to the engroſſing of the Replication; 
when the Committe: were deſired to ſhew, that there was in Dr. Sa— 
cheverell's Anſwer, nat warranted by the Courſe if Preceedings upon Impeach- 
ments, foreign to the Charge, unbecoming a Perſn impeach'd, and plainly de- 
ſigned to reflect on tie Honour of the Heoufe, | 
The entering into theſe Particulars was declined ; for which Reaſon, and 
beczufe the Anſwer appeared full and ſatisfactory, there was a Diviſion 
upon engroſſing the Replication; in which the Yea's were 182, the 
No's 88. | 
February 3. 
The engroſſed Replica: ion of the Commons to the Anſwer of Dr. 
Hen y Sachevereil, was read. 
Ordercd, 
That the ſaid. Replication be ſent to the Lords. 
Crdered, 
That the Original Anſwer be return'd to the Lords. 


— 


his Solicitor. 


for proſecuting the ſaid Impeachment, 


February 15, | | 
Serjcant Prat, and Mr. Raymond, having declined being Counſcl for 
Dr. Henry Sacheverell, the Lords, upon his Petition, aſſign'd him Mr. Dee, 
Mr. 2d, and Dr. Henchman, tor his Counſel ; as alſo, Sir Simon Harcourt, 
and Mr. Phipps, before allowed by their Lordſiips; and Mr. Huggins 


February 18. 

The Lords appointed Monday come Seven-nighe for the Trial of 
Dr. Henry Sacheverell. 

The Trial, accordingly, began on Monday the 27th of F.bruar', (Vid: 
the Trial in Vol. V.) Which Dar, and the oHowing Days, a great Con- 


courle of People aticnded Dr, Sathevere!! ſrom his Lodgings at the Temple, 


to /Ve/tminſler, and at his Return, with great Acclamations and Shouts, Ge. 
A Complaint was made in the Houle of Commons of thefe Riots. And, 
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W burch of Fand. But all theſe Exceptions wefe overruled ; and tho' 
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* Reſolved, _ 


the Addreſs was drawn up manifeſtly contrary. to the Rules and Order 
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That an humble Addreſs be reſhnted to Her M ajeſty, That She will gf the Houſe, yet the Majority agreed to it, as it was reported. 


be 5 to take effectual Meaſures to ſuppreſs the preſent | 
graciouſly pleaſed to take c Dr. Henry Sacheverell was guilty 


Tumults, ſet on foot and fomented by Papiſts, Nonjurors, and other 
Enemies to Her Majeſty's Title and Government; and to iſſue her Royal 
Proclamation, promiſing a Reward to ſuch as ſhall diſcover and ſeize thoſe 


ders. 4 
' No Member in the leaſt juſtified theſe Tumults; and all profeſſed « 


| Readineſs to concur in an Addreſs for the ſuppreſſing them; but deſired 


the Addreſs might be ſo framed, in ſuch eneral Words, that it might 
paſs unanimouſly, They excepted to thoſe Words, Set on fact and foment- 


ed by Papiſis, Nonjurors, and other Enemies to Her Mae's Title and Ge- 


vernment; becauſe it did not appear, any Papiſts or Nonjurors were con- 
cerned in them, and there was no Reaſon to believe they were; but if — 
would be particular, it was moved Republicans might be added; becauſe 
it was certain, there were ſuch Perſons; and as certain, that, by their 


Principles, they would lay hold on any Opportunity, and join with any 
7 to "iſturb the Peace and Quiet of the Government; fr they hoped 


to fiſh in troubled Waters. ; 3 | 
There was a Debate upon adding that Word; in which, a certain 


Gentleman argued againſt it, becauſe it was not to be imagined, they would be 
for pulling 23 their own Mecting- Houſes. A plain Conceſſion, that the 


Diſſenters were Republicans; for which his Party blamed him. : 
The Houſe 7 upon the Word Republicans, Yea's 114, No's 279. 

e ſame Day, Mr. Secretary Boyle reported to the Houſe, That he 
had: mT Her Majeſty with thelr Addreſs: To which Her Majeſty 
had been pleaſed to give this very gracious Anſwer: | : 
8 E R Majeſty is extremely ſenſible of the great Care and Concern of 
4 the Houſe of Commons for the publick Peace, upon this Occa- 
« ſion; and as Her Majeſty has a juſt Reſentment at theſe tumultuous 
e and violent Proceedings, ſo She will take immediate Care for ſuppreſ- 
de ſing them; and will loſe no Time in endeavouring to find out the Au- 
& thors and Abettors, in order to bring them to Puniſhment: And to that 
« Purpoſe, will cauſe a Proclamation to be publiſhed, according to the 
” Defire of this Houſe,” Wh 


Reſolved, Nemine Contradicente, | 
That the humble Thanks of this Houſe be returned to Her Majeſty, 
for Her moſt gracious Anſwer to their ſaid Addreſs. 


Ordered, Nemine Contradicente, 


That a Committee be appointed to draw up an Addreſs upon the ſaid 


Reſolution. ; ; 
And a Committee was appointed accordingly. ; 
And they were ordered immediately to withdraw into the Speaker's 


Chantder, to draw up the ſaid Addreſs, 


Marth 3. 
Sir Thomas Parker reported the Addreſs, which was as follows : 


The humble ADDRESS of the Houſe of Commons to the Queen. 


oft Gracious Sovereign, 

6 WE Your Majeſty's moſt dutiful and loyal Subjects, the Commons 
% of Great-Britain, in Parliament aflembled, out of a deep Senſe of 
« the repeated Inſtances of Your Majeſty's unparalleled Goodneſs, beg 
« Leave to return our moſt hearty Thanks for Your molt gracious An- 
ce ſwer to our late humble Addreſs, and for your effectual Care in ſup- 
ce preſling thoſe rebellious Tumults, which were ſet on foot, and foment- 
« ed by Papiſts, Nonjurors, and other Enemies to Your Majeſty's Title 
« and Government, in Defiance of the juſt Proſecution of the Commons 
« aoainſt Dr. Henry Sacheverell. : 

© Tod we moſt humbly beſeech Your Majeſty to believe, that as this 
e Protecution proceeded only from the indiſpenſable Obligation which 
« we, Your faithful Commons, looked upon ourſelves to lie under, not 
« to ſit ſtill and patiently ſee the Juſtice of the late happy Revolution, 
« and the Glory of our late Royal Deliverer reflected upon, Your Ma- 
« jeſty's undoubted Title ſtruck at, Your Adminiſtration, by which fo 
« many Bleſſings are derived upon us, endeavoured to be rendered odious 
<< to the People, and repreſented as deſtructive of the Church and Conſti- 
ee tution, the preſent Eſtabliſhment and Proteſtant Succefiion undermined, 
<« the Reſolutions of Parliament treated with Contempt, the Governors 
« of the Church, and Your Majeſty, as Supreme, aſperſed and vilihed, 
« the Toleration expoſed as wicked, and Sedition inſolently invading the 
“ Pulpit, 

80 8 the Maintenance of Your Majeſty's Right, the Safety of Your 
„ Perfon, the Quiet of Your Government, the Continuance of our Hap- 
e pineſs under Your excellent Adminiſtration, the Succeſſion in the Pro— 
« teſtant Line, the Support and Honour of the Church of England, as 
« eſtabliſhed by Law, with that Toleration which is by Act of Parlia- 
<« ment allowed to Proteſtant Diſſenters, ſhall be our conſtant Care and 
% Concern: And wg will, upon all Occaſions, venture all that is dear to 
« us, in Defence of ſuch ineſtimable Bleſſings.“ 


Great Exceptions were taken to the Addreſs; and it was moved, That 
it might be re-committed, becauſe the Committee had exceeded their 
Commiſſion. which was only to return Her Majeſty Thanks for Her moſt 
gracious Anſwer ; but they had taken upon them, in this Addreſs, to ſtate 
the whole Matter of the Impeachment, and to give their Opinions upon 
it; which was not only irregular, contrary to the Orders of the Houle, 
but prejudging a Caſe then depending before another Judicature. And 
in the laſt Paragraph there was a Promiſe, to venture all that was dear to 
them, in Defence of the Toleration, as well as of the Church of England. 
This was faid to be putting both upon a Level, upon an equal Foot, 
which as many Gentlemen could not think proper, and never intended, 


2 


Incendiaries, as have been the Occaſions of the late Tumults and Diſor- 


| 


| when that Trial was over, no Judgment was demanded. 


The Trial proceeded, and the Lords gave their Votes ſcriatim, Whether 
High Crimes and Miſdemeanours, charged 
upon him by the Impeachnent of the Houſe of Commons? And a Majority 
voted him Guilty, TOTO Ts ns tl 


That the Thanks of this Houle be given to the Members who were 


appointed the rg of the Impeachment againſt Dr. Henry Sacheve- 


rell, for their faithful Management, in the Diſcharge of the Truſt repo. | 
ſed in them. | OE Ae | 
And Mr. Speaker gave them (they ſtanding up in their Places) the 
Thanks of the Houſe uccordingly. Ms > | 
There was no Precedent pretended for this, beſides the giving the 
Thanks of the Houle to the Attorney-General, Sir Heneage | Finch (af. 
terwards Lord Chancellor, and Earl of Nettingham,) and the Motion was 
farther ſupported by ſome Encomiums on the Maragers Performances. 
This Matter was oppoſed by ſeveral Gentlemen, who — a wide Dif- 
ference betwixt this Caſe and that of my Lord Chancellor Nottingham, 
who had the Thanks of the Houſe for maintaining their Rights and pri- 
vileges at a Conference between the To Houſes, in 1671, concerning 
the Commons ſole Right of giving Money; which was the more remark- 
able, becauſe he was, at firſt, of Opinion, That, in the particular Point 
then in Controverſy, the Commons were in the Wrong. But the Houſe 
having determined againſt his Opinion, and appointed him to be a Ma- 
nager at the Conferences, he applied himſelf to the ſearching the Re. 
cords ; and with indefatigable Labour and Study, diſcovered ſuch Prece- 
d.nts, and fo ſtrenuouſly ſupported the Commons Right, that the, Com- 
mons thought it proper to make him that honourable Acknowledgement. 
It was alſo urged, That there were Managers upon former Trials, that 
had not the Thanks of the Houſe: And though theſe Gentlemen might 
have done their beſt in the Diſcharge of the Service the Houſe required 
from them, yet they deſerved not ſuch Diſtinction. Many declared, the 
Managers did not ſpeak their Senſe, and that they could not approve 
what they had advanced, particularly, in juſtifying Reſiſtance, and de- 
claring againſt Paſſive Obedience and Non-Reſiſtance, which was the 
Doctrine of the Goſpel, and of the Church of England, and unalterably 
eſtabliſhed by the Union of the Two Kingdoms; and ſome of them de- 
ried the Queen's Hereditary Right, affirming that ſhe had only a Parlia- 
mentary Right; and that, as to the Hereditary Right, the Pretender had 
a much better Title to the Throne. "That in theſe Inſtances, they ex- 
ceeded their Commiſſion, which could not be underſtood to allow them in 
any thing more, than ſpeaking in Defence of the Reſiſtance at the Revo- 
lution, much Jeſs to meddle with the Queen's Title, which gave Offence 
to many that heard them, | 
Another Reaſon againſt giving them Thanks, was, becauſe of their 
railing and reviling Language to the Doctor, unbecoming any Counſel 
in a Criminal Profecution, and much unbecoming Managers of the Houſe 
of Commons. In which it was hard to ſay, whether they ſhewed more 
Bitterneſs or Inconſiſtency. | 
And becauſe of their giving up the Honour of the Houſe, in ſuffering 
of Mr. Dolben to explain himſelf, when the Lords required it : In which 
Caſe, he ſhould not have complied, without conſulting the Houſe, and 
taking their Directions. 
And one Gentleman ſpoke to this Effect, juſt before the Queſtion z 
That though he was againit giving them the Thanks of the Houſe, yet 
he could not forbear mentioning one Reaſon for it, that had been omitted 


| by others, but was, in his Opinion, ſtronger than any they offered; and 


that was, becauſe he was ſure they would have Thanks no where elle. 

There was a Diviſion of the Houſe, the Yea's were 175, No's 116; 
and it was obſervable, that in this Queſtion, all the Managers preſent in 
the Houſe (except Mr. Dolben, whoſe ſingular Modeſty was the more re- 
markable) voted for their having Thanks, 


March 22. 


A Meſſage from the Lords by Mr. Rogers and Mr. Fiicocks, That the 
Lords had commanded them to acquaint this Houſe, that their Lordſhips 
are now ready to give Judgment againſt Dr. Henry Sacheverell, if this 
Houſe, with their Speaker, will come and demand the ſame. 

Reſolved, i | . 

That this Houſe will demand Judgment of the Lords againſt Dr. Henry 
Sacheverell. | 

Some Gentlemen ſpoke againſt demanding Judgment, laying down 
theſe Poſitions : | 

That the Lords could not give Judgment, unleſs the Commons demand- 
ed it: and that the Commons were at Liberty, wheiher they would 
demand it or not, according to the Reaſon given by the Commons, when 
they inſiſted to be prefent at the Trial of the Earl of Stra ford, as a 
Committee of the whole Houſe, That th.y held it fit and neceſſary, thut 
all the Members ſpnlil be preſent at the Trial, te the End, every one might 
fairsfy his own Conſcience, in the giving bis Vote to demand Judgment : And 
In the pre- 
ſent Caſe, they were againſt demanding Judgment, becauſe of the 8 
cedent of this Proceeding, which might be very dangerous to innocent 
Men hereafter ; for none could be ſafe, if mere Innuendo's, the molt 
forced and ſtrained Conſtructions, and Paſſages miſapplied, ſhould be 
admitted for Evidence. They thought the Lords hal made danger - 
ous Precedents, in taking upon them to declare the La and Uſage of Pac- 
liament, without one Precedent for it, and directly contrary to many; 
for the Cafe of Dr. Mantuariag could not be a Precedent, he ſub- 
mitting, and pleading Guilty. The Loids alſo put the Queſtion of 
Guilty upon all the Articles together, which is ſuch a complicated Qeſtion, 
they could not give their Votes freely; and it was ſaid to be a Reaſon, 
why ſome of them did not vote: And the Lords, who are both Jury aud 


ſo it was not true; tor though they ſhould be always willing to maintain | Judges, were not under the Obligation of an Oath, er upon * their 
1 8 | 20 Horouc. 
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4 | Hanoi "T6 theſe-Reaſons, one other was added, That it would be a 


175 i 
3 Relief, 


ie inſt - 
__- Gentlemen that oppoſed the Proſecution in every Step of it; but ſome of 


' _ to be given; which they called a 


ment aſſembled, and of all the Commons of Great-Britain, demanded 


| 4 LIS T of the Loxps, who proteſied againſ{ ſome Proceedings, in relation 


quate to it, which, in Caſes of Miſdemeanour, which are indefinite and 
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en Reflection on this Parliament, to have, in the ſame Seſſion, one of 
Miniſters of the Church of England ſuffered to lie in Prifon without 
n his Complaint, for reading her Prayers; and to have ano- 


iſhed for. preaching her Doctrines. | iy 
245 nts were urged againſt demanding Judgment, by thoſe 


| thoſe that had been AI; it, were now againſt demanding Judgment, 
out of great Diſpleaſure and I. e at the Judgment they heard was 
dalous, ridiculous Judgment, and a 
.R ion upon the Proceeding ; and therefore they were againſt demand- 
ing Jud t And it is faid, ſeveral of thoſe Gentlemen withdrew, 
| — £ not vote in this Queſtion, The Houſe divided upon it; the 
Tea 's were 165, No's 117. [5 | 
; | March 2 . ; DK a 8 
"Then the Commons, with their 5 went up to the Bar of the 
Houſe of Lords, and, by their Speaker, demanded Judgment againſt Dr. 
Henry Sacheverell: And being returned, Mr. Speaker reported, That he 
had, in the Name of the Knights, Citizens, and Burgeſſes, in Parlia- 


Ju nt of the Lords againſt, Dr. Henry Sacheverell, for High Crimes 
Lan, 11 reourorteny for which he was impeached. | © 73 
ne. The Judgment was, f | 
Dat Henry Sacheverell, Door in Divinity, ſhall be, and is hereby en- 
joined nat to preach during the Term of three Years next enſuing, That 
Dr. Henry Sacheverell's Two printed Sermons, referred to by the Im- 
peachment of the Houſe of Commons, ſhall be burnt before the Royal-Ex- 
change, in London, between the Hours of One and Two of the Clock, 
en the 27th of this Inſlant March, by the Hands of the common Hangman, 
mn _ Preſence of the Lord- Mayor, and the Two Sheriffs of London and 
Middleſex, : ata 


ts the Caſe of Dr. Henry Sacheverell, in the Houſe of Peers; with their 
| Lordſhips Reaſons for entering their Prateſlations ®. To” 

e Di: Martis, 14 Marti, 1709. 

af 7 HE Queſtion was put, £ | 

That by the Law and Uſage of Parliament in Proſecutions, by Impeach- 


ments for High Crimes and'Miſdemeanours, by Writing or Speaking, 
the particular Words uppeſed to be Criminal are not neceſſary ta be ex- 


preſiy ſpecified in ſuch Impeachments, 
It was reſolved in the Affirmative. 


Buckingham, 


> 


1. Becauſe we conceive the Law of the Land is as much 
. Ebor. the Rule of Judicature in Parliament, as it is in the inferior 
: * Courts of Juſtice; and ſince, by the Opinion of all the 
1 Judges in all Proſecutions, by Information, or Indictment, 
Stratton for Writing or Speaking, the particular Words ſuppoſed to 


Northe/te be Criminal muſt be expreſly ſpecified in ſuch Information 
Dartmouth, or Indictment; and that this is the Law of the Land, con- 
— — firmed by conſtant Practice; we conceive that there is the 


ſame Reaſon and Juſtice for ſpecifying in Impeachments, 
— MY the particular Words ſuppoſed to ' Griminal for other- 
wiſe, a Perſon who is innocent and ſafe by the Law, out of 
Parliament, may, nevertheleſs, be condemned in Parliament: For we 
. conceive, that * Reaſons of Law and Juſtice, why the Words ſup- 
ſed Criminal muſt be ſpecified in Informations and Indictments, may 
be, that the Party accuſed may certainly know his Charge, and be 
thereby enabled to defend his Innocence; that the Jury may know it too, 
and be enabled thereby the better to apply the Evidence given by the Wit- 
neſſes to the Matter of ſuch Charge; and that the Judges themſelves may 
the better judge of the Nature of the Crime, and of a Puniſhment ade- 


innumerable, muſt extremely vary, according to the Heinouſneſs of the 
Offence ;- and finally, that the Houſe of Lords, upon Complaint to them, 
may alſo judge whether the Fine, which is uſually one of the Puniſhments 


for Miſdemeanours, does not exceed the Demerit, eſpecially ſince by the | 


Bill of Rights, exorbitant Fines are declared to be illegal; which Rea- 
ſons ſeem to be fully as ſtrong in the Caſe of Impeachments, as in In- 


ditments and Informations; for the particular Words are as neceſſary | 


to enable the Lords to determine uprightly, and impartially, as the Jury 
or Judges, and as neceſſary for the Defence of the accuſed here, as in the 
Courts below; and if there was to be a Difference, it ſeems mere neceſ- 


ſary in this High Court; for the weightier the Proſecution is, the more | 


need has an unfortunate Man of Indulgence, and all lawful Favour; and 
ſurely, there cannot be a heavier Load upon any Man, than an Accuſation 
of all the Commons of Great- Britain. 

2. We do not remember any Precedent inſiſted on for the Maintenance 
of this Reſolution, - ſave only the Caſe of Dr. Manwaring, which we con- 
ceive could not warrant this Reſolution, For, 1. The Words charged 
upon him by the Commons Declaration, were not compared with the 
Sermons, though it was deſired ; and conſequently, no Lord could ſay, 
they were not the Words of the Sermon; and therefore, upon ſuch Un- 
certainty, we conceive, we could not ground a poſitive Reſolution. 
2. The Charge upon him, taken out of his Sermon, on the 4th of May, 
1628, ſeems to be the very Words by him ſpoke; for they were atteſted 
by Ear-Witneſſes, who ſurely never were, or could be admitted to atteſt | 
their own Conjectures of the Scope of à Sermon, and not ſpecify the 


| 
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| 


and a Law and Cuſtom ; eſpecial! 


- 


5 2 ; i F 


. Beſides, in ſuch a Caſe as this, where the Party did not infiſt on any 
and juſt Exceptions, of which he might have- taken Advantage, if 


he had made his Defence, which he did not, but ſubmitted and begged 
Pardon ; this ought not to be looked upon as a Precedent, or Authority, 

| to juſtify the Illegality of the Form of that Impeachment. "IN 
3 But. although this Precedent was full, and expreſs to the Point re- 


ſolved, we humbly conceive, That one Precedent is not ſufficient to ſup- 
8 a Law and Cuſtom of Parliament; nor conſequently, a Reſolution, 


eclaring it; for furely there is a great Difference between a ſingle Inſtance, 
4+. Since we conceive, that in all. the Precedents, at leaſt all that have 
appeared to us, for four Hundred Years, of the Proſecutions in Parlia- 


Preſſed in the Articles, or Declarations of Impeachment. 

Exilium Hugenis le de Spencer Patris & Filii, The iſt Arti- 
cle was for making a Bill in writing, the Tenour whereof 
was particularly ſet forth. WES 


William de la Pool, 6 Art. was for Words ſpoken by him 
ſitting in the Council in the Star- „ * 5 3 
ſaid, He had a Place in the Council-Houſe of the French King, as he had 
here; and was as well truſted as he was here, and could remove from the 
French King the privyeſt Man of his Council, if he would. | 
Lord Finch, The 9 he delivered are ſet forth in 1640. 
bec Verba, as alſo the Times when he delivered them. 
Another Opinion delivered by him in the Exchequer- 


Ed. II. 


Chamber, and Weſtern Circuit, is ſet down in his expreſs 2 
Words. 

Dr. Caſent. He is charged with Words, delivered in a Ser- 1640. 
mon at Durham, The Words were theſe, The Reformers, &c, Art. 11. 
Charges him with Words in like Manner. The Words ; 

| Sr a 9. 


were theſe, The King, &c. ' | 
Judge Berkley. The Words charged upon him are expreſly 1641. 


mentioned. Art. 1. 
That he ſubſcribed an Opinion, in ha; Verba. | | 
Which are ſpecified. 5 
The Matter therein charged, though of Record, was copied A 

and delivered with the Articles. | : 
The Words ſpoken, and the Place, expreſly ſet forth. 7, 8. 


Judge Crawley. For ſubſcribing and giving Opinions, ſet 1641. 
forth in hc Verba. | Art. 1, 2, 3. 


Herbert. For exhibiting Articles againſt the five Mem- 1641. 
bers; which Articles follow, in theſe Words, . 


Thirteen Biſhops impeached for making and promulging, in 1647, 

1640, ſeveral Conſlitutions and Canons, contrary to the King's Preregative, &c 
They demurred, becauſe the Charge was general; but receded fro k 

this Demur, becauſe it appeared to be particular. 22 


Earl Strofford. Expreſſes the Words ſpoken by him, and «64; 
the Time. , | 2-00 6 
Expreſs the very Words ſpoken by him. : : 
Is in like Manner, with an Innuendo of his Meaning. 3 
26, 27. 
Archbiſhop Laud. Expreſs the Words ſpoken by him. 1642. 
Expreſſes the Words ſpoken by him, and the Time and Art.1,4, 10. 
Place. So neceſſary did the Long Parliament itſelf think it 3. 


to purſue the Forms of Law in all their Proſecutions. 

pon the whole, therefore, we conceive, That ſo great a Number of 
Precedents is ſufficient to out- weigh the ſingle Inſtance of Dr. Mantuaring's 
Caſe, how appoſite ſoever it might feem to be to the preſent Caſe, which, 
for the Reaſons which we have mentioned, is far from being plain and clear, 
or having the full Authority of a Precedent ; And the Law and Cuſtom of 
Parliament, as we conceive, is to be determined by conſtant Courſe and 
Practice, and not one Precedent, occaſioned by ſuch odious Doctrines as 
thoſe of Dr. Manwaring's : Nor can the contrary Aſſertion to the above- 
ſaid Reſolution be of any ill Conſequence to Impeachments by the Com- 


but extremely difficult for the Accuſed to defend himſelf, without know- 
ing them : And as all who are charged criminally have Leave to make 


for it, 

Jo. Ebor, Nottingham, Northampton, 
car ſdale, N. Dureſme, North and Grey, 

Angleſey, - Rocheſter, Craven, 
Abingdon, Scarborough, R. Ferrers, 
Weymouth, W. Ceflrienſ. Beaufort, 
Canway, Oſborne, Yarmouth, 
Willougby, Br. Guernſey, . Berkſhire, 
Guilford, Lempſter, £219; 
H. London, Thanet, _ Starvell, 
Leeds, Denbigh, Howard, 
Suſſex, Plymouth | 


* 


| Die Jovis, 16 Mart, 1709. 
The Order of the 14th Inſtant being read, for taking into Conſideration 
the Impeachment of Dr. Henry Sacheverell, Article by Article: 
And it being moved to declare, that the Commons had made good the 
firſt Article againſt Dr. Henry Sacheverell ; | 
After a long Debate thereupon, 
This Queſtion was propoſed ; | 
That the Commons have made good or Article of Impeachment 
againſt Henry Sacheverell, Bocter in Divinity, Es 
And a further Debate thereupon, : 
This Queſtion was put ; 
Whether this _—_ ſhall be naw put t 


very words, for that would be to make the Witneſſes to be the Judges, 


Vol. VIII. 


* Theſe are omitted in the Trial, wa ſhould be read after Page 836. Vol. V. 


It was reſolved in the Affirmative, 


| (566) 


ment, the particular Words charged as criminal, have been conſtantly ex- 


Art. 4. 5. 
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mons ; becauſe it is eaſy for them to ſpecify the Words which offend them, 


their Defence, ſo they ſhould alſo have allowed them all lawful Means 
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. -._ Becauſe we humbly conceive, there Are no Reflexiods thetein tontained : 


there is no Offence charged therein upon Dr. Saabeverell, ageinſt any 
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Poulet, '  Nattinghom,, 
"6 bo, Bauart, North and Grey, - 
Denbigh, , 4 auh, 
ee, „ _  Leomanſler, 
Tarmouth, _. | Abingdon, _ 
-Y K. Ferrers, : 9 1 Th Geo. Bath and Malls, 
'* Searſdale, Northampton, \\ " Guilford, 
, |: » 2 2 
+ Berkley, Str, Teigb, i © Dartmouth, 
| Say and Sele, Weſtin, be Hover ſhamy, 
V Cifirieſ, Chandos, Lads, 
- Willoughby, Br.  Guernſy, 2 { 
15 Then the main Queſtion was put 
That the Commons have made good their firfl Article of Impeachment againſt | 
_ - Henry Sacheverell, Daclor in Diuini ß. 
It was reſolved in the Affirmative, 1 | 
 Diſſentient, 


| Becauſe by the Laws of the Land, the Laws of 


Parliament, and the inherent Right of Peerage, every 
OT” Peer is to judge for himſelf, both of the Fact, as well as 
& * 


of the Law, and cannot be precluded by any Majority; 


11 is ordered by the Lords Spiritual and Temporal in Parliament aſſem- 


bled, That the Queſtion to be put to each Lord in Y/e/minſter- Hal! 


* 5 Henry Sacheverell, Doctor in Divinity, guilty of High Crimes and 
Miſdemeanours, charged on him by the Impeachment of the Houſe of 


Commons? And the Anſwer thercunto ſhall be, Guilty, or Net 
Guilty, only. F gere 15 | 
Diſentient, 


1. Becauſe we do humbly conceive, that-the obliging 


Buckingham, . every Lord to anſwer generally, Guilty, or Not Guilty, to 
Hamilten, 2 Queſtion containing all the Articles of this Impeachmeat, 
8 is a Kind of tacking upon ourſelves, by an unneceſſary join- 
1 ing of Matters of a different Nature, and ng them 
North l, to one and the ſame Determination; and conſequently may 
Je. Aber, prejudice the Right every Peer has to give a free Affirma- 
W. Ceſtrienſ. tive, or Negative; ſince whoever thinks Dr. Sacheverell 
We. Roffen, | guilty. of one Part, and innocent of the other, will be 
—— obliged either to approve what he condemns, or condemn 


what he approves. | | 
2. We do humbly conceive, there is at leaſt a Poſſibility, that though 
a Majority of the Houſe, if admitted to vote to the Articles ſeparately, 


| Pebple will 
Crimes and Mif 


| between the Hours of 


3. We do humbly coieeive, -thet ſince the Judgment of the Houſe i 
this Cafe ought to be a Declaration of the —— Coridition of —* 
e moſt miſerable, to have Puniſhment” inflicted for High 
” * 


| themſelves what the High Crimes and Miuſdemeanours thereby puni 


ef for the People's only Guide is the Law z and they. can. never ds 


guided by what they can never be informed of: And we do humbly con- 
 ceivey that this Uncertainty being in the Caſe of a Clergymau, fot preach- 
ing, it may poſſibly create ſome Fear in good Men, when they preach 
| ſome Doctrines of the Church of England, particularly that of Non-Re- 
ſiſtance; and may be made uſe of by ill ones, as an Excuſe for the Ne- 


glect of that Duty, which, upon ſome Occaſions, is required of them 
even 5 L Laws of the-La nd, | wy. , 
7, 5 „ a = rt, | Beriſbire 1 ö 
- Starſdals a — ta, Thanet, 
Denbigh, - © Northampton, Yarmouth, 
23 Leominſter; Rochefler, ©. 
PET. a rg H. London, A 
. Stawell, | Ke. Ferrers, - North and Grey, 
| Weymouth, Poulett,  - Abingdon, 
Craven, Heward, 1 
| Ofterne, PDP Plymouth, * Conway, 
' _ Wilbughly, Br. Guilford, Weſton, 
Haverſham,  bergh, Guernſey, 
Ces. Bathand Melli, | 2 


py 1 . Die Lind, 26 Matti, £709. Fe 0 
| Houſe, uant to the Orders of Saturday laſt, adior he 
WW efminfler- Hall day laſt, adjourned into 


| = i which indeed muſt determine the Caſe in reſpect of the | And being there, the Houſe was reſumed, and the Lord Chancellor de- 
* Willoughby, Br. Criminal; but never did nor can preclude any Lord | clared, That the Lords had agreed upon 4 Queſtion to be put to each 
Hawer/ſham, from voting the Party accuſed Guilty or Not Guilty of Lord ſeverally. | 7 tba 4 ; 
2 * ö the Fact, as well as of the Crime of ſuch Fact. | Then his Lordſhip put the Queſtion; beginning at the Junior Baron 
' Suſſex,  Stawell, Rocheſter, firſt, as follows : 0 5p ne V 
. ton, Conway, Fer 5 J. Dr. Henry Sacheverel] ; guilty of High Crimes and Miſdemeanours, 
\ Yarmouth, Howard, 5 K. Ferrers, charged upon bim by the Impeachment of the Houſe of Commons? © 
Scarborough, Geo. Bath and Wills, Plymouth, And having aſked every Lord preſent, and they having declared, Guilty, 
. Ceftrienf. Guernſey, Oſborne, or, Net Guilty, his Lordſhip having caſt up the Votes, declared him 
North and Grey, raven, Leigh, 1 Guilty 3 "x „ 
Manet, Leeds, Abingdon, | Diſſentient, 1 
Denbigh, Beaufort, A Mb urnhum. + Suſſex, Leeds, Buckingham, 
© 2 Weymouth, Scar ſdale, oy. Thanet, Yarmouth, Rochefter, © 
Iuo the Queſtions upon the ſecond, third, and fourth Articles, we diſ- Nettingoam, Je. Ebor, Mar, © ; 
ſent, for the fame Reaſon as is given againſt the Queſtion upon the firſt. Craven, eominſter, 5 | Womouth, | 
* © Buckingham, Hamilton, Beaufort, Northeſt, Northampton, Guilford, 
Berkſhire, Suſſex, Denbigh, N. or! b and Grey, pron. 4 7 — 5 
Nottingham, Scar ſdale, Yarmouth, 5 Leigh, Abingdon, Angleſea, 
Rocheſter, Szawell, . 77907 ? er/ey, Poulett, 42 15 | 
Weymouth, Poulett, anet, | Hamilton, H. London, Dartmouth, 
Howard. Aoingdun, Plymouth, Beaufort, Guernſey, Denbigh, 
H, London, © Conway, Northampton, Wi/lon, Gee. Bath and Velli, oward, 
Haver ſham, | Oſborne, Leigh, Or mond, Say and Sele, The. Roffen, 
Ormond, © | Weſton, Angleſea, 7 Oſborne, Berkley, Str. 
Willoughby, Br. , Guilford, Craven, N. Dure/me, Plymouth, Stawell, 
Guernſey, Lexington, Dartmouth, Shrewſbury, go | andes, Lexington. 
Fo. Ebor, V. Cefirienf. To. Roffen. Scarborough, . Cefirienſ. 
1. Dureſme, Geo. Bath and Wells, | | Die Martis, 21 Martii, 1709. 
; | Die Sabbati, 18 Martii, 1709. |t Ordered, | 


- hy the Judgment to be paſled in the Caſe of Dr. Henry Sacheverell 
» 2 5 | | » 
That be be enjoined not to preach during the Term of three Years next enſu- 
ng : That his two printed Sermons, referred to 4 the Inpeachment 2 
ouſe of Commons, ſhall be burnt. pe the Royal Exchange in London, 
he 


on the 
__ nt ds » by the Honds of the common Ho in the 
oO Preſence of the Lard Mayer, and the rw? Shrifh of Londen 47 Mid- 
elex. Eh ed : | 
| Res” 
| X Buckin Nottingham, 
2 Thanet, © 
| Mbingdon, — 5 
onway, eaujort 
Heward, © Yarmouth, 41 hr 
North and Grey, H. London, Suſſex, 
Scarborough,  Phmouth, R. Ferrers, 
N. S The. Roffen, Leigh, 
Weymouth, Guernſey, Poulett, 
| Gee. Bath and Mell. Leominſter, Aſhburnham, 
Guilferd, Dendigh, 
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The following Addreſs, and O piniont, being authentich; art, it is conceived, of Importance enough 76 


£ To the Queen's moſt Excellent Majeſty; | 
The bumble ADDRESS of the Archbiſhop and Biſhops of the Province of 
Q Canterbury, in Convocation aſſembled. 42 
Moy it pleaſe Tr d, 

* of England, and late Profeffor of Mathematicks in the Univer- 
: . fit Cambridge, who was, in October laſt, expell'd the ſaid 
Univerſity, for aſſerting and ſpreading Abroad divers Tenets, contrary to 
Religion feceived and eſtabliſhed by publick Authority in this Realm, has 
ſince that Time, and a little before the ſitting of this preſent Convoca- 
tion, printed and publiſhed an F7/orical Preface to other Writings of the 


ſame pernicious Deſign, intended for the Preſs, in which he has advanced 
ſeveral damnable und blaſpbemous Aſſertions againſt the Doctrine and Wor- 


W ER EA one William Whifton, a Preſbyter of the Church 


ſhip of the Ever- Bleſſed Trinity: Expreſly contradicting the Two Fun- 


damental Articles of the Nicene Creed; and defaming the whole Athana- 
3 and has had the Confidence to inſcribe and direct the ſaid printed 
Preface to the Convocation now Aſſembled: | 
And whereas we take otirſelves to be both bound in Duty to God, and 


to his Holy Truths, and in Obedience to Your Majeſty's pious Inten- 


- 


tions ſignified to us with Your Gracious Licence, to repreſs the ſaid 
Blaſphemy : and alfo obliged in Vindication of our firm Adherence to the 
true Faith, and for the Preſervation of the ſame in the Members of our 
Communion, to call the ſaid William Whiſton before us, in order either to 
his Amendment, or Excluſion from the Communion of the Church of Eng- 
lend; but do yet find ourſelves hindered from going on, by ſome Doubts 


ariſing among ourſelves concerning our Power ſo to act and proceed: 


For that the Court of Convocation being Final; or the laſt Reſort, 


from which no Appeal is provided by the Statute made in the 25th Year 
of Henry the Eighth, Chap. 19. it may ſeem to be doubtful how far a 
Proſecution, without Appeal to the Crown, will be conſiſtetit with the 
Statute made in the Git Year of Queen Elizabeth, Chap. 1: bet. 17. 
whereby all Juriſdiction, and particularly for Reformation of Errors, 
Hereſies, and Schiſms, is united and annex'd to the Imperial Crown of 
this Realm; and alſo how far it will be conſiſtent with the Statute of 
Appeals, made in the 25th Year of Henry VIII. Chap. 19. which, in 


wy 


the Courſe of the Appeals directed to be henceforth made, doth net men- 


tion Convocation. May it pleaſe Your moſt gracious Majeſty, out of 


Your known Zeal for the Honour of God, and the Good of his Church, 
to Jay this Caſe before Your Reverend Judges, and others whom Your 
Majeſty in Your Wiſdom ſhall think fit, for their Opinion, How far the 
Convocation, as the Law now ſtands, may proceed in e Cen- 
ſuring, and Condemning ſuch Tenets as are declared to be Hereſy by the 
Laws of this Realm; together with the Authors and Maintainers of 


them. 


Ib pon this Addreſs to the Quten, Her Majeſly was pleaſed to refer the 
. Lobel 1 the . Fudge, axd to ber p +4 8 and Solicitor-General; 
who being ſeveral Times aſſembled together, and debating the Matter, 

came to the following Reſolutions. ] | 


To the Queen's moſt Excellent Majeſty. 
May it pleaſe Your Majeſty, 1 8 | 


IN humble Obedience to Your Majeſty's Royal Command, ſignified to 
Ton, 


our Judges by the Right Honourable the Lord-Keeper ; We whoſe 
Names are ſubſcribed have conſidered the Queſtions mentioned in the 
Addreſs hereunto annexed, and are humbly of Opinion, That ſince the 
Statute of 23d of Henry VIII. againſt Citing out of the Dioceſe, and 


thoſe Statutes of the 24th and 25th Years of the ſame Reign, touching 


Appeals, and as the Law now ſtands, the Convocation hath not any Juriſ- 


) dition originally to cite before them any Perſon for Hereſy, or any other 


Spiritual Offence, which according to the Laws of the Realm may be 
ke ar cenſured, and puniſhed in the reſpective Eccleſiaſtical Courts or 
Juriſdictions of the Archbiſhops, Biſhops, and other Ordinaries ; who, 
we conceive, have the proper Judicature in thoſe Caſes; and from whom 
and whoſe Courts the Particn accuſed may have their Appeals; the laſt 
Reſort wherein is lodged in the Crown. In which Statute for Citing out 


of the Dioceſe, and in the others, as far as relates to Appeals for ſuch 
Offences, no Notice is taken of the Conyocation, either as to Juriſdiftion, - 


or A s. Nor doth it any way appear to us in whom the pretended 

na Power of a Convocation, either before or ſince the ſaid Statutes, 

if any ſuch they ever had) reſided ; whether in the whole Body of the 

CT or in Part. But it is plain by the firſt Statute, That the 
I 


| 


x "wp 


| 


gende them g Plate in this Collection. The Addreſs was preſented by the Lord Biſhop of Litchfield and 
Coventry, and me Lord Biſhop of Ely, April 17, 1711, 10 Anne. | 


"* 
* 


Archbiſhop's juriſdiction, even in Caſe of Hereſy, is bounded ſo that he 
cannot proceed againſt ſuch Offenders within any other Dioceſe than his 
own, without the Conſent, or in the Default of the Dioceſan Biſhops. 


All which Statutes being made for the Eaſe and Benefit of the Subjects, 


they cannot, as we humbly conceive, be deprived of the Benefit of them 
by any Pretence of Juriſdiction in the Convocation ; from which we can- 
not find or be inform'd of any Inſtance of Appeal. Nor have any Judicial 
Precedents or Authorities for Convening or Cenſuring of ſuch Offenders 
in any Convocation ſince thoſe Statutes, or the Reformation (which is 
now near 180 Years), appear'd unto us. And if ſuch Power ſhould be 


allow'd to the Convocation, we conceive it would invade the ordinary Ju- 
riſdiction of the Archbiſhops and Biſhops ; which we conceive are pre- 


ſerved by the Act of Parliament made in the 17th Year of the Reign of his 
late * King Charles the Firſt, Chap. 11. and by another made in 
the 13th Vear of King Charles the Second, Chap. 12: and by the Act 
made the 29th Car. II. Chap. g. which took away the Writ De Heretic 


Cemburendo; in none of which any Mention is made of the Convocation. 


And by the Bill of Rights, x Will. & Mar. it is enacted, That the Com- 
miſſion for erecting the late Court of Commiſſion for Eccleſiaſtical Cauſes, 
and all other Commiſſions and Courts of like Nature, are illegal and per- 
nicious. But we conceive that Heretical Tenets and Opinions may be 
examined and condemn'd in Convocation, authorized by Royal Licence, 
without convening the Authors or Maintainers of them. All which we 
moſt humbly ſubmit to Your Royal Majeſty's Great Wiſdom. 


Edw. Ward, 


Jo. Blentetue, 
Robert Dormer, 


May 5th, 1711. F. Lowell 


8 The other Paper here follows. 
May it pleaſe Your Majeſty, 


IN Obedience to Your Majeſty's Commands, ſignified to us by the Right 

Honourable the Lord-Keeper of the Great Seal, in relation to the 
Humble Addreſs of the Archbiſhop and Biſhops of the Province of Canter- 
bury, in Convocation aſſembled, hereunto annex'd; We whoſe Names 
are hereunto ſubſcribed, have taken into Conſideration the Doubts and 
Queſtions therein ſtated. 

And after Conference with the reſt of the Judges, We are humbly of 
Opinion, that of Common Right there lies an Appeal from all Ecele- 
ſiaſtical Courts in England to Your Majeſty, in virtue of Your Supremacy 
in Eccleſiaſtical Affairs, whether the ſame be given by expreſs Words of 
any Act of Parliament, or not: And that no Act of Parliament hav taken 
the ſame away. And conſequently, that a Proſecution in Convocation, 
not excluding an Appeal to Your Majeſty, is not inconſiſtent with the 
Statute of 1 Elix. Chap. 1. but reſerves the Supremacy entire. 

As to the Queſtion propoſed in the ſaid Addreſs, How far the Convoca- 
tion, as the Law now ſtands, may proceed in Examining, Cenſaring, 
and Condemning ſuch Tenets as are declared to he Hereſy by the Laws 
of this Realm, together with the Authors and Maintainers of them, we 


* 


underſtand it to import only theſe two things: Whether a Juriſdiction. 


to Examine, Cenſure, and Condemn ſuch Tenets, and the Authors and 


| Maintainers thereof, could ever be exerciſed in Convocation? And if it 


could, Whether it be taken away by 3 Act of Parliament? 
And We nay lay before Your 


ajeſty, That all our Law- Books 


that ſpeak of this Subject, mentioning a Jutiſdiftion in Matters of He- 


reſy, and Condemnation of Hereticks, as proper to be exerciſed in Con- 
vocation, both before and ſince the Acts of Parliament mention'd in the 
Addreſs; and none of them, that we find, 3 any Doubt thereof; 
and we obſerve nothing in thoſe, or any other Acts of Parliament, that we 
think has taken it away; We are humbly of Opinion, That ſuch Juriſ- 
diction, as the Law now ſtands, may be exerciſed in Convocation. 
But this being a Matter which, upon Application for a Prohibition, 
on behalf of the Partbns who hall be proſecuted, may come in Judgment 
before ſuch of us as have the Honour to ſerve Your Majeſty in Places of 
Judicature ; we defire to be underſtood to give our preſent thoughts with 
a Reſerve of an entire Freedom of altering our Opinions, in caſe an 


Records, or Proceedings, which we are now Strangers to, ſhall be laid 


before us, or any new Conſiderations which have not occurred to us, 
be ſuggeſted by the Parties, or their Counſel, to convince us of our 
Miſtak 


T. Parker, L. Powys, Ro. Price, E. Nerthty, T. Trevor, T. Bury, 
R. Eyre, Ro. Raymond, F.Powel, R. Tracy, | 


| 
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Deeloratim, feed by Axcuiniu/Horen of bis ee. 
ion after be bad peruſed the Examination of Cunmrorass JLaves, in the. Aena to the Report 
elbe Secret Committee ; in ieh Lans Bas made Mention of hit Name, argne of Burtord's Club, 


105 "4 * . 9 | r N 254 - 1 * . ep Boe. | ng a 
wirs the ſaid Lavin, in his Examination, ſaiub, he was told by one PURE *, 
N by. « | F : 5 6 Fs . » Ly < 5 $34 | f 4 1 Fs # : 1 4 c - $563 I * 17 0 4 13 2 % 4 „ 0 | , 4 


ä that ohe ' Plunket told him, as explaining what was meant by Burford's 


Bo, LF „ ' Marth 4, 1722-3. | The Declaration of William Earl Cowper ; fhewing, That. the Matters on- 
* . —— rn of Chriſto 


Re pot onk Ser a I a on | 

YAVING read Pajt of the Examination of Layer, of the 19th of | Layer, are falſe and 

S January, and ag Feliuary laſt, in the Appendix to che Report 2 : . fe > | „ Marth 20, tas. 
of the Secret Committee; in which Layer is mentioned to have ſaid, 'T HOUGH Hear-fay does not affect any one; either in Law or Reaton, 
. | Id him, as ex | St | .- yet it deſerves Contradiction, where the Truth will bear it, eſpecially - 
Culul, That Lord was Chairman, and that this Club met monthly, | if printed: And therefore, finding that "Layer, in his Examinations of 
at one another's Houſes, as Layer yg ue, and that Pluntet told him, That | the 1gth of Far. and 4th of Feb. hath ſaid, That one Plunlat told 
there were eight other Lords, and fix moners (whoſe Names he men · him 15 explaining what was meant Barperd s Club), That Lord Or. 


- "tions, and mine as one of them), of that Club: I do hereby declare, upon | rery was Chairman; and that Lord and ſeven. other Lords, and 


the Honour of a Gentleman, That I do not know, or believe, that there ſix Commoners named, were of that Club; and that this Club met 
was a Club, or Meeting, of any of the Lords or Gentlemen mentioned | monthly, . as nt at one — s ap and 9 — 
in the ſaid Examination; nor have I ever heard of any Meeting where | ing but my Averment will be believed before an Hear-ſay, eſſ ially 
Lord Orrery was preſent, except that which was carried on in the two | from one in Layer i ſad Circumſtances: I do hereby declare . affirm 
laſt Seffions of Parliament, when Lord Orrery, and ſeveral Lords and | upon my Honour, That I do not know, or believe, and never heard, be- 
Gentlemen (not mentioned in Layer's Examination), met weekly, and |. fore the ſaid Examinations were talked of, that there was any ſuch Club, 


15 1 believe, Es great Innocence, dined at one another's Houſes. - And | er Meeti That as to three of the Commoners named, nz. Sir Henry 


ag: 
I do further affirm, That even on accidental Viſits, I have ſeldom | Goering, Mr. Dawkins, and Mr, Shippen, I do not know them ſo mu: 
met together any two of the Lords and Commoners ſo mentioned in | b Sight ; and as for two of the remaining three —— — 1 
Layer's Examination: That there are two of theſe Commoners (Sir | Conflantine Phipps, and General Webb, I have not been in their, or either 


8 _ Henry Goring, and Mr. Dawkins), whoſe Faces I do not know ; and of their Companies, at any Time within ſixteen Years laſt paſt: And as 


and me there has not been, for fifteen. 
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Years laſt paſt, the Intercourſe | on Viſits of Ceremony, or in the Time of Parliament, and that wit IF 
even of ceremonial Viſits; and between me and the fifth Com- Lords, on the Bafin af Parliament only: 3 for. ane of 3 | 
moner (Mr. Shippen), but very ſeldom: That there are three of | Commoners, whom I am acquainted with, vis, Mr. Hut — T vor 
thoſe Lords, (Scarſdale, Craven, Gower,) with whom I have very little | once was at any Meeting with him ther with any of the Hd Lords or 
Acquaintance; a fourth, (Lord Hingley) whom I have never, met any | Commoners. - And whereas 660g his Examination of the 19th of 
where, but in Viſits to others, or in publick Places; and a fifth, (the September laſt, ſaid, That Lord Orrery told him, that Lord Couper told 
Biſhop of Rocheſter) in whoſe Company I have been but twice in three | him (Lord Orrery), that 200 Tories, and 90 Grumbletonians, would 
Year's Time. I mention this, to ſhew the notorious Falſhood of Layer's | try their laſt Effort in the Houſe of Commons: And in another Examina- 
Hear- ſay Evidence of Burford's Club; an Appellation I never heard | tion, of the 21{ Day of the ſame Month, Layer repeats the ſame, except 
of, till ſome Time after the Appointment of the Secret Committee. that he uſeth the Words, Angry Whigs, inſtead of the Word Grumblets- 


two others (General Webb, and Sir mon Phipps), between whom | to the Lords, I never met them, or any of them, but either accidentally 


nigns : I da hereby declare and affirm upon my Honour, That I never ſaid 
z Nor to that Effect, nor any Thing like it: And I ds 


/ 


| ARCH, HurcuzsoN, { fo to Lord Orr 


NUMBER XXXIX. 
Upon the Trial of a PEER+. 


12 HERE is to be a Commiſſion under the Great Seal, conſtituting High-Steward's Houſe, and are to wait on him above Stairs, or ities do 


a Lord High-Steward for that Occaſion. | leaſes to. receive them, Garter being in his Coat of Arms, the Black- 
| If the Great Seal be then in Commiſſion, a Speaker of the | Rod having the White-Staff, and the Serjeant at Arms bearing his Mace, 
Houſe of Peers is to be appointed by ſpecial Commiſſion; where they all have a Collation. q | 


The King's Writ of Certiorari is to be directed to the Commiſſioners { The Lord High-Steward is to be called His Grace upon this Occaſion, 
of Oyer and 17 rely (ior Os to remove the Indictment found be- during 1 Ty | of 5 
fore them againſt the Priſoner. | After a ſhort Stay, His Grace the Lord High-Stewa * 

"The Return whereof, wich the Record of the Indiment, is to men- his Coach bus: : . 
tion the Time of the Inqueſt of the Grand Jury, and when the Fat was | His Grace's Gentlemen, Two and Two, bare-headec. 
6 ity t His Serjeant at Arms, and Seal-Bearer (if the Lord High-Steward be 

A Precept is to be directed to the chief Governor of the Tower, to bring Lord-Chancellor, or Lord-Keeper), both bare-headed, one with che 
his Priſoner to the Court. „ I Mace, the other with the Purſe. H 6 ; | 

If the Trial be by ſpecial Commiſſian, a Sheriff is to be appointed to The Black-Rod with the Lord High-Steward's Staff, and Garter King 
ſummon the Lords the Tryers, and to do other Services, who is to have | of Arms on his right Hand, both bare- headed. 
a white Wand. .I Then his Grace the Lord High-Steward, in his uſual Habit (unleſs 
The Lord Chamberlain of the Houſhold (or, in his Abſence, the Vice- | he be Lord-Chancellor or Lord-Keeper, and then in his-rich Gown, his 
Chamberlain), is to know when his Majeſty will be attended for receiv- | Train borne), followed by the Chief- Juſtices and Jud 
ing the Lord High-Steward's Staff, and delivering it to the Officers, who | His Grace's Gentlemen, to the Number of Eight, Tweive, or Si | 
are to preſent it to the High-Steward ; and is to give Notice thereof to | as his Grace pleaſes, firſt take their Coaches without the Gate, four in a 
Garter King of Arms, and to tne Uſher of the Black-Rod. - | Coach, each Coach having two Horſes only. + 

Upon this Notice, the Black-Rod is to provide a White Staff, eight | Then the Lord High-Steward takes his Coach with fix Horſes, within 
or nine Foot loug, and he and Garter are to attend with it at the King's | the Court, at the Foot of the Stairs, ſeating himſelf on the hinder Seat of 
Bedchamber, or where his Majeſty appoints, and to deliver it to the Lord | the Coach ſingly ; Garter (and the Seal-Bearer), fitting over-againſt his 
Chamberlain, who is to preſent it to the King on his Knee; and Garter, | Grace bare-headed, the Black-Rod in the right Hand Boot of the Coach, 
and the Black-Rod in the Bedchamber, or at the Place appointed, are to | with his Grace's White Staff, and his Grace's Serjeant at Arms in the left 
receive it jointly from the King, on their Knee, with his Majeſty's Di- | Boot, with his Mace. | | 
rections to whom it is to be delivered. "The Judges take. their Coaches without the Gate, and follow his - 


® Hereupon, Garter and Black-Rod are to wait upon the Lord High- Grace. | | 
Steward, and to give him an Account thereof, and to know when he When the Trial is by ſpecial Commiſſion, a Meſſenger is to be ſent a 
will pleaſe to be attended to the Trial. 8 | | little before, to acquaint the Lords the Tryers, (who are to aſſemble in, 
On the Morning of the Trial, at the Hour appointed by the Lord | or near the Houſe of Peers, or in the 2 4 Chamber) that his 
High-Steward, the Judges in their Scarlet Robes, (unleſs in Time of Grace is coming, in order to their taking their Seats in the Court before- 
Mourning) together with Garter, and the Black-Rod, and the Serjeant | hand, and then his Grace goes directly to Veſiminſter-Hall, by the Way 


at Arms, who is to make the Proclamations, are to afſemble at the Lord | of the New Palace- Tard. 


* Theſe Declarations of Mr. Hutcheſon, and Lord Ceeuper's, ſhould be read after the Examinations of Layer, in Vol. VI. and after the Appendix to the Report relating to 


that Plot. People are left to make their own Obſervations on Layer's Hear-ſay Evidence. 
. Mr. Gregory King, Lancaſter Herald having wrote the Method of War upon the Trial of a Peer, we thought it not improper to give it a Place here, no ſuch Ac- 
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ben the Black Rod and Garter. 


But if the Trial be in Parliament, they paſs to the Oli Palace-Yard, 


" — and fo up the Stairs, towards the Houſe of Peers, in this Order. 


"Firſt, His Grace's Gentlemen, Two and Two. 


"Then eight Serjeants at Arms, Two and Two: Theſe are to wait | 


His Grace Arrival at the Bottom of the Stairs. 
Then His Grace's Serjeant and Seal-Bearer. 


_ Then. the Lord High Steward, follow'd by the Chief Juſtices and 


Judges. 


Paſfing through the Painted Chamber, at the Upper End thereof, the 
Lord High Steward's Gentlemen make a Lane for his Grace, and the 
reſt of the Proceeding to paſs . » The Serjeants at Arms (all but 
His Grace's e; ſtay in the Lobby between the Painted Chamber 
and Houſe of 3 and beyond them Garter on the Right Hand, and 
the Black Rod with the White Staff on the Left. 


The Peers are to be in their Robes, and His Grace coming into the 


. Houſe, (and the Mace being depoſited on the uppermoſt Woolſack), 


paſſes on to my Lord Chancellor's Room, or to His Grace's Chamber; 
where, if the High Steward be not Lord Chancellor, or Lord Keeper, 
His Grace puts on his Parliament Robes. 


- Having repoſed a while, His Grace comes into the Houſe again, and 


* 


Prayers begin, after which, if the Lord High Steward have a Special 
Commiſſion to be Speaker, it is to be read, and He is to take the Wool- 


ſack. | | 


Then the Peers are to be called over by one of the Clerks Aſſiſtant, 


and Notice to be taken of all that are preſent; and then the Houle ad- 
journing to Meſtminſter-Hall, Garter, by his Grace's Command, ſum- 


mons forth the Peers preſent, one of the Clerks Aſſiſtant having marked 
a Lift of them, for Garter to call them over by. And the Proceeding to 
Ieftminſter- Hall is in this manner. 
2 race the Lord High Steward's Gentlemen Attendants, Two and 
Two. : | 

The Clerks Aſſiſtant to the Houſe of Lords, and Clerk of. the Parlia- 
ment. 

Two Clerks of the Crown in the King's Bench, and Chancery, if there. 

The Maſters in Chancery, | 6 

The Attorney General, if there. 

The Judges, and Chief juſtices, 

Peers Eldeſt Sons, and Peers Minors. 

Four Serjeants at Arms, with their Maces, Two and Two, 

The Yeoman Uſher of the Houſe of Peers. 

The Lords Spiritual and Temporal, according to their Degrees and 
Precedencies, Two and Two. The youngeſt Barons tirſt, all covered. 

Four Serjeants at Arms more, with their Maces, Two and Two... 

His Grace's Serjeant at Arms, and Seal-Bearer. „ 

The Black Rod, with His Grace's White Staff, and Gafter King of 
Arms, in his Coat of Arms, on the Right. 2 

The Lord High Steward of England alone, covered. 8 

His Royal Highneſs the Prince of WAL Es, if preſent. 

Thus they paſs through the Painted Chamber, Court of Requeſts, and 
Part of the Court of Wards, through a Door between the Court of han- 
cery and King's Bench, into the Court in Veſiminſler-Hall, where the 
Peers go to their, Seats as in the Houſe of Lords. 

The Lord Steward's Gentlemen go to the further Side of the Throne, 


on the Left Hand. 


The Noblemen's Eldeſt Sons, and Peers Minors, ſtand on the Right 
Side the Lord High Steward's Chair. | 

The Clerk of the Parliament, and Clerks Aſſiſtant, go to their Table, 

Fhe Black Rod and Garter come before the Throne, make their Obei- 
ſance, and ſtand by, whilſt the Lord High Steward does the like ; whence 
His Grace, attended by all the Serjeants at Arms, and the Black Rod and 
Garter having ſaluted the Peers, repairs to the Woolſack, and His 
Grace's Serjeant at Arms goes to the End of the Clerk's Table. 

His Grace taking his Place on the Woolfack, as Speaker of the Houſe 
of Peers, the Lords being ſeated on their Benches, and the Judges and 
Maſters in Chancery below on their Seats, Garter and the Seal-Bearer 
ſtand on His Grace's Right Hand, and the Black Rad on the Left, and the 
Eight Serjeants at Arms ſtand on each Side more behind. 

The Two Clerks of the Crown are to be ready at the Clerk's Table, 


and to ſtand hefore it; and the Clerk of the Crown in Chancery, having 


the King's Commiſſion to His Grace in his Hand, they both make three 
Reverences to His Grace, and at the third Reverence coming up before the 
Woolſack, they both kneel down, and the Clerk of the Crown in Chancery, 
on his Knee, preſents the Commiſion to His Grace, who delivers it to 
the Clerk of the Crown of the King's Bench, and they with three Re- 
verences returning to the Clerk's Table, the Clerk of the Crown in the 
King's Bench, directs His Grace's Serjeant at Arms (after thrice crying, 
O Yes) to make Proclamation of Silence, which he is to do with his 
Mace on his Shoulder; the ſaid Clerk of the Crown of the King's Bench, 
dictating the Proclamation to the Serjeant, and then opening the Com- 
miſſion, reads it. 

His Grace, and the Lords, ſtand up uncovered, whilſt the Commiſſion 
is reading, which His Grace is to mind the Lords that they do. 

The Commiſſion being read, and His Grace bowing, and ſitting down 
again, Garter, and the Black Rod, with three Reverences jointiy, pre- 
ſent the White Staff on their Knees to His Grace; and thereupon being 
fully inveſted in his Office, His Grace, with the White Staff in his Hand, 


removes from the Woolſack to his Chair, placed for him on an Aſcent 


before the uppermoſt Step of the Throne, or State, attended by Garter, the 
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Black Rod, and the Serjeants at Arms, and there fits down, the Seal- 
Bearer laying the Purſe on a Stool on the Left. 


uncovered. | : | OLE 
Then the King's Writ of Certierari to remove the Indictment, with 


| the Return thereof, and the Record of the Indictment, is to be read by 
the Clerk of the Crown in the King's Bench. | | 


Then the ſaid Clerk of the Crown ditects the Serjeant at Arms to make 
Proclamation for the Chief Governor of the Tower of London to return 
the Precept to him directed, with the Body of the Priſoner, into Court. 

Whercupon the Governor, or Deputy-Governor, brings the Priſener 
to the Bar, the Axe being carried before him by the Gentleman- Jailor of 
the Tower, who is to ſtand with it at the Bar, on the Right Hand of the 
Priſoner, turning the Edge from him. | 

'The Priſoner, at his Approach to the Bar, is to make three Reverences, 
one to His Grace the Lord High Steward, the other two to the Peers on 


him. And the Black Rod is to mind the Priſoner that he knee], till 
His Grace bids him ariſe, in caſe the Priſoner do it not of himſelf. | 


be heard) may, with Leave of the Peers, come down upon the Wool- 
ſack, and may deliver his White Staff to the Black Rod, who is to hold 
it by him upright, And then the Serjeants at Arms may unſhoulder 
their Maces. | 


Counſel at the Bar, as he thinks convenient, touching the Trial; and 
then may addreſs himſelf more particularly to the Priſoner, touching the 
Crime for which he ſtands Indicted. 

After which, the Clerk of the Crown, by His Grace's Command, is 


Not Guilty) is to put himſelf on his Trial by God and his Peers. 

Then the Judges, with Conſent of the Peers, at the Motion of His 
Grace the Lord High Steward, may put on their Caps, 

And Proclamation being made for the King's Evidence to come forth, 
the King's Counſel, by His Grace's Direction, are to begin to open the 
Indictment, and to proceed to the Trial. 3 

If any Queſtion, ariſe during the Trial, that the Lords are minded t 
debate in their own Houſe, the Court is to be adjourned by His Grace 
the Lord High Steward to the Houſe of Peers ; and the Manner of going 
thither, and returning again to the Court, is to be much in the ſame Order 
as at the firſt coming into the Court; His Grace carrying his White Staff 
to the Door of the Houſe of Lords, and there delivering it to the Black 
Rod to hold, *till the Court return, 

Upon any Intervals during the Trial, the Lord High Steward may 


have Wine and Biſkets preſented him on the Knee; and the Judges and 


% 


Officers a tending, may alſo have Wine and Biſkets, 

If the Trial laſt more Days than one, the Biſhops are at their Election 
whether they will be preſent after the firſt Day. 

Eve Day during the Trial, the Lord High Steward is to be attended 
uſe by Garter and the Black Rod, Cc. as he came at firſt ; 


Grace have four Coaches of Attendants, two of them go before him, and 
two of them after him. And Garter, the Black Rod, and Serjeant, every 
Evening during the Trial (after the Black Rod has delivered the White 
Staff to His Grace, at the alighting out of his Coach) attend His Grace 
up Stairs, His Grace entertaining them at his own Table at Supper, 
each Day of the Trial. | | 
But every Morning during the Trial (if it laſt more than one Day), 
the Judges, with Garter, the Seal-Bearer, the Black Rod, and Serjcant, 
attend His Grace at his Houſe, and thence to the Houſe of Lords, (to 
which Place the Court is always adjourned every Night) as on the firſt 
Day, the Black Rod delivering the Staff to His Grace at the Foot of the 
Steps going up to the Houſe of Lords, and receiving it again from His 
Grace at the Door of the Houſe of Lords, 
The Trial being over (which ſometimes laſts four or five Days), the 
Priſoner being withdrawn, His Grace the Lord High Steward is to put the 
Queſtion, Whether the Priſoner is Guilty of the Crime whereof he ſtands 
Indicted, or Not Guilty? Aſking the Lords ſeverally, beginning with the 
youngeſt Baron, and writing down their Anſwers ; and falt delivering 
his own Opinion. Every Peer upon pronouncing his Judgment, ſtanding 
up uncovered, and laying his Right Hand on his Breaſt, and ſaying, 
Guilty (or Not Guilty), upon my Honour, 
Then His Grace is to declare tothe Peers how many have pronounced 
the Priſoner Guilty, and how many not Guilty. | 
After which, the Priſoner being again brought to the Bar, and Procla- 
mation made for Silence, His Grace declares to the Priſoner the Judgment 


of the Peers, and then commands Proclamation for diſlolving the Com- 


miſſion. 

The Proclamation ended, His Grace ſtands up, and having received 
the White Staff from Garter and the Black Rod jointly, (as His Graze 
always does, when he receives in Court) His Grace holding the White 
e. in both his Hands, breaks it in two, and ſo diſſolves the Com- 
miſſion. 

Then the Lord Chancellor, or Speaker, demands the Pleaſure of the 
Peers, whether they will then adjourn to the Houſe of Lords; and if ſo, 


Staff). But if they do not adjourn thither at that Time, Garter, and the 


Black Rod, attend the Lord High Steward to his Coach, and fo to his 
Houſe, and then the Seal-Bearer and Black Rod change Places. 


each Hand, and His Grace and all the Peers are to return the, Salute to 


His Grace, the Lord High Steward (that he may the better hear, and 


ee) 


Then Proclamation is to be made for all Perſons but the Peers to be | 


Then His Grace may give ſuch Directions to the Priſoner, and to the 


to read the Indictment, to which the Priſoner is to plead, and (if he plead 


then they return thither in the former Order {except as to the White 
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